I 


<f71J'UWC/)l^ 


,^UKIVERSy/i 


lOSANCfUr^ 


■^JUAJNfllWV^ 


^tfodinojo'^    ^tfojiivj-jo"^ 


^OFCAlIFOff^ 
is 


\WtUNIVERS/A 


"^iTUW-W^ 


^•OFCAIIFOR)^      ^OFCAllFORjj^ 


so  =- 


%aAlNfl-3V«i^ 


'^/^aaAiNiii\\^ 


K^\mmoj^^ 


^OFCAUFOI?^ 


AOFCAUFORfe, 


.^WEUMIVE1?S/A 


.^\\EUNIVER% 


<r?UDNVS01"^ 


■V/S81AIN(13^V 


o 


■^/SiUAiNIHUV^ 


^vSt-UBRARYQr. 
§  1   ir-'  ^ 


, .    ,f 


^JTUDHVSOl^ 


^lOSANCn^r^ 
■%lUAlNfl3W^ 


^lUBRARYa<^       ^lUBRARYQr^ 


^^m\mi^    ^<»ojiiv3jo'^ 


^OF-CAIIFO/?^  AWfUNIVERS/A 


<^U'^SO)=^ 


v^lOSANCElCf;. 


^OFCAllFOi?^      ^OFCAIIFOfti^ 


•^  ii,MV*ian"\^         V/o.iMwugir^^^ 


^lUBRARYCir 


\^i\m\^^ 


^^;^t•UBRARY(9/r• 


.W^EUNIVFRJ//- 


.vKlOSANCnfj> 
o 


<riuoKVSOi^     "^/sa^AiNin^v 


vviosANca£r>. 

tori 


^OFCAUFOff^ 


^OFCAUFOff^ 


aWEUKIVERS/a 

ce 


^•lOSANCElfj)^ 


i^^i  i^rtri 


S   i  b 


i  *  n     ^ 


WIVERJ//, 


I 
JNIVER% 


o  A   >r'^  CI 


^^•UBRARY(7a 


aofcaiifo%. 


"^^mmin^ 


>vlff 


<r;U3NVS0\'<^ 


.^XUUNIVERJ/A 


i>^WI 


<r7ijwvsni^ 


BRARYQr 


::aiifo%    ^ 


^.OFCAlIF0/?>i|^ 


o 


^.tfOJIlYDJO^         <ma3NVS0#      %lflAINI13WV^ 


AWEUNIV!R% 


•^nwKVsov^ 


CO 


40FCALIFO%      ^OFl 


^^Aava8n-#      ^ou 


UMIVERSy/, 


lOWVW^^ 


^lOSAVCEUr^ 

fe     .^"S.  v'?rt 

O 


^lUBRARY^/.       <^"E1IBRARY(?/ 

9  1  fr^  ^  §  1  ir"  t 


^ 


so      2 


4? 


^OFCAllFOff^      ^OFCAlIFOff^ 


"^oKmrni"^     %mm\ii'^ 


IBRARY^k.       ^lllBRARY(?/r 


CAIIF0%^      ^OFCAIIFOft^ 


^WEUNIVERS/A 


=3  I     y    J  o 


\WEUNIVERJ//) 


^10SANCEI^> 

o 


"^/^ajAiNrtawv^ 


el  ivai  ik^i  i(^ 


^lOSANCEier^. 

CO 

c5 


^fUBRARYQc^      ^vNH 


^^OJITVDJO^      ^«ifO 


^OFCAUFO/?^^      ^OF. 


6^^ 


U 


x^^ 


A  TREATISE     ^^^ 


UPON  SOME  OF  THE 


GENERAL  PRINCIPLES  OF  THE  LAW, 


WHETHER  OF  A 


LEGAL,  OR  OF  AN  EQUITABLE  NATURE, 


INCLUDING  THEIR 


RELATIO:^S    AISTD    APPLIOATIOK 

TO 

ACTIONS  AND  DEFENSES 

IN  GENERAL, 

WHETHER  IN 

COURTS  OF  COMMON  LAW,  OR  COURTS  OF  EQUITY; 

AND  EQUALLY  ADAPTED  TO 

COURTS    GOVERNED    BY    CODES. 
By  WILLIAM  WAIT, 

COUNSELOR   AT  LAW. 

VOLUME  IV. 


ALBANY : 

WILLIAM    GOULD    &    SON, 

Law  Booksellers  and  Publishers. 

1878. 


p^l  XS/S'T^ 


T 


Entered,  according  to  act  of  Congress,  in  the  year  eighteen  hundred  and  seventy-eight, 

By  WILLIAM  WAIT, 

In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


WEEII,    PARSONS  AND  COMPANY, 
PKINTEK8  AND  ELECTROTYPERS, 
ALBANY,  N.  Y. 


TABLE  OF  CONTENTS. 


CHAPTER  LXXXI. 

PAGE. 
1 

Innkeepers 

Title  I.  Of  innkeepers  generally 

Article  I.  Definition  and  nature 

Section  1.  Definition 

Section  2.  Wlio  are  innkeepers 

Section  3.  Who  are  guests ^ 

Section  4.  Distinction  between  innkeepers  and  boarding-house 

keepers  

Article  11.  Duties  and  liabilities  at  common  law 3 

Section  1.  Duty  to  receive  and  to  entertain  guests 3 

Section  2.  Lialnlity  for  property  of  guests 4 

Section  3.  Liability  for  acts  of  servants ^ 

Section  4.  What  excuses  liability ^ 

Section  5.  Contributory  negligence  on  the  part  of  the  guest  ...       7 

Section  6.  Liability  in  case  of  gratuitous  guest " 

Article  III.  Duties  and  liabilities  under  statutes "^ 

Section  1.  Necessity  of  license ''' 

Section  2.  Notice  to  guest  as  affecting  liability  of  innkeeper. . .       8 

Article  IV.  Rights  and  powers  of  innkeepers 9 

Section  1.  In  general • 

Section  2.  Right  to  compensation 

Section  3.  Lien  for  charges J^ 

Section  4.  Power  to  restrict  liability  by  notice i^' 

Section  5.  Limits  and  exceptions  to  liability •      H 

Article  V.  Remedies  of  innkeeper .• 

Section  1.  In  general 

Section  2.  Lien  for  charges,  how  enforced 11 

Article  VI.  Remedies  of  guest ^ 

Section  1.  Action  to  enforce  innkeeper's  liability i- 

Section  2.  Rule  as  to  damages 

CHAPTER  LXXXII. 

13 

Insurance   jg 

Title  I.  Of  fire  insurance 


vi  TABLE  OF  CONTENTS. 

Insukauce  —  Continued.  page. 

Article  I.  Nature  of  insurance ^ 13 

Section  1.  In  general 13 

Article  IL  Contract,  parties,  construction 15 

Section  1.  Form  of  the  contract 15 

Section  2.  Parties  to  the  contract 18 

Section  3.  Construction  of  the  contract 19 

Article  III.  Insurable  interests 22 

Section  1.  In  general 22 

Section  2.  What  is  such  an  interest 22 

Section  3.  What  is  not  such  an  interest 25 

Article  IV.  Insurance  agents 26 

Section  1.  In  general 26 

Section  2,  Powers  of  insurance  agents 28 

Section  3.  Duties  of  agents , 33 

Section  4.  Liabilities  of  agents 33 

Article  V.  Warranty,  representations,  concealment 34 

Section  1.  In  general . , 34 

Section  2.  Warranty , . . , 35 

Section  3.  Representations 39 

Section  4.  Concealment 42 

Article  VI.  Special  provisions 44 

Section  1.  In  general 44 

Section  2.  Alteration  or  increase  of  risk 45 

Section  3.  Care  of  the  property 48 

Section  4.  Alienation 50 

Section  5.  Title,  ownership,  interest,  incumbrance 53 

Section  6.  Premium  and  its  payment 55 

Section  7.  Other  insurance 57 

Section  8.  Assigning  the  policy 61 

Section  9.  Re-insurance 64 

Article  VII.  The  risk,  its  duration  and  extent 65 

Section  1.   In  general 65 

Section  2.  What  risks  are  covered  by  the  policy 66 

Section  3.  Termination  of  risk 71 

Article  VIII.  Loss  and  its  adjustment 73 

Section  1.  In  general 73 

Section  2.  Notice :  proofs  and  payment 78 

Section  3.  To  whom  payable 83 

Article  IX.  Limitations  as  to  actions:  arbitrament 86 

Section  1.  In  general 86 

Section  2.  Conditions  as  to  actions 87 

Section  3.  Condition  as  to  arbitratliTn 89 

Title  II.  Of  life  insurance 90 

Article  I.   Of  life  insurance  in  general 90 

Section    1 .   In  general 90 

Section    2.  Insurable  interest 91 

Section    3.  Warranty 93 

Section    4.  Representations 94 


TABLE  OF  CONTENTS.  vii 

Insurance — Continued.  page. 

Section    5.  Concealment 96 

Section    6.  Health,  habits,  suicide 97 

Section    7.  Residence.     Death  by  the  hand  of  justice 101 

Section    8.  Payment  of  premium 103 

Section    9.  Construction  of  the  policy 100 

Section  10.  Beneficiaries.     Assignment 107 

Title  ni.  Accident  insurance .' 108 

Article  I.  Of  accident  insurance 108 

Section  1.  In  general 108 

Title  IV.  Mutual  insurance Ill 

Article  I.   Of  mutual  insurance Ill 

Section  1.  In  general Ill 

Title  V.  Remedies 118 

Article  I.  Of  remedies  in  general , 118 

Section  1.  In  general 118 

Section  2.  Remedy  by  action 120 

Section  3.  Defenses  to  actions 123 

Section  4.  Bankruptcy  and  insolvency 125 

Section  5.  Set-oflf 125 

CHAPTER  LXXXIII. 

Interest  on  Money 127 

Article  I.  Of  interest  generally 127 

Section    1.  General  nature  of  interest 127 

Section    2.  Interest,  when  allowed 127 

Section    3.   Interest,  when  not  collectible 129 

Section    4.   Interest,  when  allowed  upon  accounts 129 

Section    5.  Interest,  when  not  allowed  upon  accounts 130 

Section    6.  Interest  on  annuities 131 

Section    7.  Interest  on  implied  contracts 131 

Section    8.   Interest  on  sales  of  goods 132 

Section    9.  Interest  on  simple  contracts 133 

Section  10.  Interest  on  sealed  instruments 133 

Section  11.  Interest  on  negotiable  instruments 134 

Section  12.  Interest  on  special  contracts 136 

Section  13.  Interest  on  debts 136 

Section  14.  Interest  as  damages 137 

Section  15.  Interest  as  against  executors,  etc 139 

Section  16.   Interest  against  estates  of  deceased  persons 140 

Section  17.  Interest  as  against  guardians 141 

Section  18.  Interest  as  against  trustees 141 

Section  19.  Demand,  interest  from  time  of 142 

Section  20.  Judicial  demand  of  interest 143 

Section  21.   Interest  on  verdicts J43 

Section  22.  Interest  on  judgments 143 

Section  23.  Interest  on  executions 144 

Section  24.  Interest,  suspension  of * . .  144 

Section  25.  Interest,  when  barred 145 


viii  TABLE  OF  C0:N^TE]S^TS. 

Interest  ox  Moxey  —  Continued.  page. 

Section  26.  Tender,  its  effect  upon  interest 145 

Section  27.   Compound  interest 146 

Section  28.  Payments,  interest  on,  how  computed 147 

Section  29.  Law  of  place  and  its  effect 147 

CHAPTER  LXXXIV. 

I>TEEPLEADER 149 

Title  I.  Of  interpleader  in  general 149 

Article  I.  Nature  and  object  of  the  remedy 149 

Section  1.  In  general 149 

Section  2.  Interpleader  at  common  law 149 

Section  3.  Interjjleader  as  an  et^uitable  remedy 150 

Article  II.   Facts  essential  to  sustain  a  right  to  the  remedy 151 

Section  1.  Applicant  for  relief  must  be  disinterested 151 

Section  2.  No  adequate  remedy  at  law 152 

Section  3.   IMust  be  ignorant  of  the  rights  of  claimants 152 

Section  4.  Claims  must  be  identical 153 

Section  5.  Property  or  thing  claimed  must  be  definite 155 

Section  6.  Applicant  for  relief  must  be  in  possession 155 

Section  7.   Diligence  in  applying  for  remedy 155 

Section  8.   Statutory  provisions 156 

Article  III.  Instances 156 

Section  1.  When  allowed 156 

Section  2.  "When  denied 157 

CHAPTER  LXXXV. 

Joikt-Stock  Companies 159 

Title  I.  General  rales  and  principles 159 

Article  I.  Nature,  rights  and  liabilities 159 

Section    1.  Definition  and  nature 159 

Section    2.  How  organized 160 

Section    3.  Membership 160 

Section    4.   Individual  liabilities 160 

Section    5.  Officers,  tlieir  riglits  and  powers 162 

Section    6.  Officers,  tlioir  duties  and  liabilities 162 

Section    7.   Of  the  property  of  the  company 163 

Section    8.  Of  the  stock  generally 164 

Section    9.  Contracts,  rights  and  liabilities  under 165 

Section  10.  Dissolution  of  company 166 

Section  11.  Action  by  tlie  company 167 

Section  12.   Actions  against  the  company 167 

CHAPTER    LXXXVI. 

Joint-Tenants  and  Tenants  in  Common 169 

Title  I.   Of  the  tenancy  in  general 169 

Article  1.  Of  the  nature  of  the  estate 169 

Section    1.  Definition  and  nature 169 


TABLE  OF  CONTENTS. 


IX 


Joint-Tenants  and  Tenants  in  Common  —  Continued.  page. 

2.  Who  are  joint-tenants  or  tenants  in  common 170 

Tenancy,  how  created 172 

Wliat  may  be  held  in  common 173 

Nature  and  incidents  of  such  tenancy 174 

Rights  and  powers 17G 

Duties  and  liabiUties 177 

Transfer  of  title 178 

Adverse  possession,  disseisin  or  ouster 178 

Section  10.  What  acts  bind  both,  or  are  for  the  benefit  of  both,  180 

Section  11.  Actions  against  third  persons 181 

Section  12.  Actions  by  third  persons  against  them 182 

Section  13.  Actions  between  tenants  182 


Section 

2. 

Section 

3. 

Section 

4. 

Section 

5. 

Section 

6. 

Section 

7. 

Section 

8. 

Section 

9. 

CHAPTER  LXXXVII. 
Judgments. 184 

Article  I.   Of  actions  upon  judgments 184 


Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


In  general 184 

Who  may  sue 185 

Who  may  be  sued 186 

Leave  to  sue 187 

Upon  what  judgments 187 

Judgments  in  rem 188 

Foreign  judgments 189 

Judgments  of  courts  of  sister  States 191 

Superior  or  inferior  courts 193 


Section  10.  Action,  when  to  be  brought 193 

Section  11.  Recovery,  nature  and  amount 194 

Section  12.   Defenses 194 

Article  II.  Of  actions  upon  decrees 197 

Section    1.  In  general 197 

CHAPTER  LXXXVIII. 

Landlord  and  Tenant 198 

Article  I.  Tenancy,  how  created 198 

Section    1.  In  general    198 

Section    2.  Tenancy  by  implication 198 

Section    3.  Tenancy  by  express  agreement 200 

Article  II.  Kinds  of  tenancy 201 


Section 
Section 
Section 
Section 
Section 
Article  HI. 
Section 
Section 
Section 
Section 
Section 
Vol.  IY.  — b 


1.  Leases  for  life 201 

2.  Leases  for  years 202 

3.  Leases  at  will 204 

4.  Tenancy  at  sufferance 205 

5.  Demise  of  lodgings 206 

Duration  of  tenancy 207 

1.  In  general ^   ....  207 

2.  Termination  in  general 208 

3.  Termination  by  surrender 212 

4.  Termination  by  forfeiture 214 

5.  Of  holding  over ' 218 


^  TABLE  OF  CONTENTS. 

Laudloed  A^^)  Tenant — Contimied.  paqb. 

Article  IV.  Parties  to  a  lease 219 

Section  1.  In  general 219 

Article  V.  Form  and  nature  of  a  lease 225 

Section  1.  In  general 225 

Section  2.   Construction  of  a  lease 228 

Section  3.   Validity  of  a  lease 230 

Section  4.  Renewal  of  lease 231 

Article  VI.  Covenants  and  conditions 233 

Section  1.  In  general 233 

Section  2.  Particular  covenants  by  lessor. 234 

Section  3.  Particular  covenants  by  lessee 238 

Article  VII.  Assignment  or  transfer  of  lease. . .  ^ 246 

Section  1.  In  general 246 

Section  2.   Underletting 247 

Section  3.  Rights  and  liabilities  of  assignee 248 

Section  4.  Conveyance  of  reversion 251 

Article  VIII.  Right  to  emblements  and  fixtures 252 

Section  1.  Emblements 252 

Section  2.  Fixtures 254 

Article  IX.  Rights  and  liabilities  in  general 256 

Section  1.  In  general , 256 

Section  2.  Disputing  landlord's  title 258 

Section  3.  Adverse  possession 260 

Section  4.  Right  of  entry  by  tenant 261 

Section  5.  Repairs 261 

Section  6.  Improvements 263 

Section  7.  Manure 264 

Article  X.  Landlord's  remedies 264 

Section  1.  In  general,  and  right  to  rent 264 

Section  2.  Action  for  rent 269 

Section  3.   Action  of  covenant 273 

Section  4.   Action  of  waste 273 

Section  5.  Ejectment 274 

Article  XI.  Tenants'  remedies 275 

Section  1.  In  general 275 

Section  2.  Replevin 276 

Suction  3.  Trespass 276 

Section  4.  Action  on  the  case 277 

Section  5.  Forcible  entry  and  detainer 278 

Section  6.  Eviction 278 

Section  7.  Illegality 280 

CHAPTER  LXXXIX. 

Libel 281 

Title  I.  Of  lilxjls  in  general 281 

Article  I,  What  constitutes  a  libel 281 

Section  1.   Definition 281 

Section  2.  What  publications  are  libelous 282 


TABLE  OF  CONTENTS. 


XI 


Libel —  Continued.  page. 

Section    3.  What  pa1)lications  are  not  libelous 287 

Section    4.  Of  the  malicious  intent 288 

Section    5.  Construction  of  the  language 291 

Section    6.  What  is  a  publication 293 

Article  II.  Actions  for  libels 297 

Section    1.  In  general 297 

Section    2.  Who  may  sue 299 

Section    8.   Who  may  be  sued 300 

Section    4.   Damages 301 

Article  III.  Of  the  defenses 304 

Section    1.  In  general 304 

Section    2.  Privileged  communications 304 

Section    3.  What  communications  are  not  privileged 309 

Section    4.  Of  justification  or  excuse 311 

Section    5.  Of  mitigation  of  damages 312 

CHAPTER   XC. 

Lien 315 

Title  I.  Of  liens  in  general 315 

Article  I.  Of  liens  and  their  nature 315 

Section    1.  Definition  and  nature 315 

Section    2.  How  acquired  or  created 316 

Section    3.  General  liens 319 

Section    4.  Particular  liens 320 

Section    5.  Equitable  liens , 320 

Section    6.  Liens   in   favor  of  particular  trades,   business,   or 

persons 325 

Section    7.  Operation  and  efiiect  of  lien 327 

Section    8.  Incidents  of  the  right 328 

Section    9.  Duration  of  the  lien 329 

Section  10.  Priority  of  lien 329 

Section  11.   Enforcement  of  lien 331 

Section  12.  Lieu,  when  waived 332 

Section  13.  Discharge  on  determination 333 

Section  14.  Who  may  sue  for  injury  to 335 

Section  15.  Who  may  be  sued  for  injury  to 335 

Section  16.  Damages  recoverable 336 

CHAPTER  XCI. 

Malicious  Prosecution 337 

Article  I.   Of  the  action  in  general 337 

Section    1 .   Nature  of  the  action  and  where  it  lies 337 

Section    2.   Wrongfully  prosecuting  a  criminal  action 338 

Section    3.   Wrongfully  prosecuting  a  civil  action 341 

Section    4 .  Want  of  probable  cause 342 

Section    5 .   Of  malice  in  the  prosecution 345 

Section    6.   Termination  of  the  prosecution 347 

Section    7 .   Who  may  sue 349 


xu 


TABLE  OF  CONTENTS. 


Malicious  Prosecution  —  Continued.  page. 

Section    8 .   "Who  may  be  sued 349 

Section    9 .   Damages 351 

Article  II.  Of  the  defenses  to  the  action 352 

Section    1 .   Probable  cause 352 

Section    3 .    Want  of  malice 353 

Section    3 .   Advice  of  counsel 354 

Section    4 .   Former  suit  not  terminated 355 

Section    5.    Want  of  jurisdiction 356 

CHAPTER  XCII. 

Mandamus 357 

Title  I .   Of  mandamus  in  general 357 

Article  I .   Remedy,  when  granted 357 

Section    1.  Definition  and  nature 357 

Section    2.  Who  may  apply  for 360 

Section    3.  When  granted 360 

Section    4.  Officers  of  superior  court 360 

Section    5.  Inferior  courts  and  officers 361- 

Section    6.  Boards  of  public  officers 363 

Section    7.  Sheriffs,  etc 364 

Section    8.  Clerks  of  courts 364 

Section    9.  President  and  his  cabinet 365 

Section  10.  Governors  and  secretaries 366 

Section  11.  Attorney-General 367 

Section  12.  Treasurers  and  payment  of  money 368 

Section  13.  Election  canvassers  368 

Section  14.  Supervisors  and  county  officers 369 

Section  15.  Jlunicipal  corporations 371 

Section  16.  Private  corporations 373 

Section  17.  Town  officers 375 

Section  18.  Miscellaneous 375 

Article  II.  Remedy,  when  refused 376 

Section    1.  In  general 376 

Section    2.  Judges  of  superior  courts 377 

Section    3.   Inferior  courts  in  civil  cases 378 

Section    4.   Inferior  courts  in  criminal  cases 379 

Section    5.  Boards  of  public  officers 379 

Section    6.    Supervisors 380 

Section    7.  Treasurers  of  counties 880 

Section    8.   State  executive  officers 380 

Section    9.  Municii)al  officers 381 

Section  10.   County  and  town  officers 382 

Section  1 1 .   Private  corporations 882 

Section  12.  Comjjtrollcrs,  auditors  and  canvassers 383 

Section  13.  Miscellaneous 383 

CHAPTER  XCIII. 

Mandate 385 

Title  I.   Of  mandates  in  general    385 


TABLE  OF  CONTENTS. 


xui 


Mandate  —  Continued.  page  . 

Article    I.  What  a  mandate  is,  and  the  rights  and  duties  of  the 

parties 385 

Section    1.  Definition 385 

Section    2.  Nature  of  the  contract 385 

I  Section    3.   Duties  of  the  mandatary 380 

Section    4.   Rights  of  mandatary 389 

Section    5.   Determination  of  mandate 389 

CHAPTER  XCIV. 

Master  and  Servant 390 

Title  I.  General  principles  relating  to  master  and  servant 390 

Article  I.  The  relation,  how  constituted  and  determined 390 

Section    1.  Definition  of  the  relation 390 

Section    2.  Of  master  and  apprentice 391 

Section    3.  Of  master  and  hired  servant 394 

Section    4.  Of  contracts  of  hiring  .... 394 

Section    5.  The  statute  of  frauds 396 

Section    6.  Illegality  of  contract    396 

Section    7.  Of  service  and  agency 397 

Section    8.  Of  the  termination  of  the  service 397 

Section    9.  Servant  does  not  occupy  as  tenant 399 

Article  II.  Of  the  mutual  duties  and  obligations  of  master  and  ser- 
vant     400 

Section     1.   Of  the  master's  discipline 400 

Section    2.   Of  supplying  necessaries  to  servant 400 

Section    3.  Employment  by  master 400 

Section    4.  Indemnity  to  servant 401 

Section    5.  Action  against  master  for  breach  of  contract 401 

Section    6.  Wages,  how  to  be  paid 401 

Section    7.  Apportionment,  when  made 402 

Section    8.  Of  performance  by  servant 402 

Section    9.  Of  giving  servant  a  character 402 

Section  10.   Of  fidelity  to  master 403 

Article  III.  Of  servant's  rights  and  liabilities  as  to  third  jjersons  .  . .    404 
Section    1.   Servant  not  liable  personally  on  contract  for  master.  404 

Section    2.  Liability  for  fraud 404 

Section    3.  Liability  for  torts 405 

Section    4.  Torts  of  government  agents 405 

Article  IV.  Of  the  master's  rights  and  liabilities  as  to  third  persons,  406 

Section    1.  Action  for  injuries  to  servant 406 

Section    2.  Seduction,  enticing,  or  harboring  sei"vant 407 

Section    3.  Right  to  servant's  acquisitions 409 

Section    4.  Liability  for  servant's  acts  or  contracts  as  agents . .  409 

Section    5.  Liability  for  servant's  torts 410 

Section    6.  Liability  for  servant's  neglect 411 

Section    7.  Liability  for  negligence  or  tort  to  fellow  servant .. .  414 

Section    8.  Master's  neglect  to  the  injury  to  the  servant 416 

Section    9.  Master  not  liable  for  servant's  criminal  acts 419 


xiv  TABLE  OF  CONTENTS. 

Master  AND  Servakt — Continued.  page. 

Section  10.  Servants  of  municipal  corporations    419 

Section  11,  Servants  of  private  corporations 420 

CHAPTER  XCV. 

Mixes  A^•D  IVIixtng  , 421 

Article  I.  Of  mines  and  minerals  generally 421 

Section    1.  Definition ...  421 

Section    2.  Ownership  of  minerals 421 

Section    3.   Right  to  work  mines 424 

Section    4.   Rights  of  way,  water,  etc 427 

Section    5.  Transfer  of  mines 430 

Section    6.  Sales  of  mines  and  shares 431 

Section    7.  Lease  of  mines 431 

Section    8.  License  to  work  mines. . , 433 

Section    9.  Mining,  partnerships  and  companies 434 

Section  10.  Injuries  to  mines 437 

Section  11.  Actions  at  law 439 

Section  12.  Actions  in  equity 441 

CHAPTER  XCVI. 

Money  Lent 444 

Article  I.  Of  money  lent 444 

Section    1.   When  the  action  lies 444 

Section    2.  "When  an  action  for  money  lent  will  not  lie 447 

Section    3.  Defenses  to  the  action 447 

CHAPTER  XCVIL 

Monet  Paid 449 

Title  I.     Article  L  Of  money  paid  in  general 449 

Section    1.  Definition  and  nature  of  the  action 449 

Article  II.  When  the  action  lies 450 

Section    1.  In  general : 450 

Section    2.  Of  the  request 453 

Section    3.  Of  the  payment '457 

Section    4.  Of  compulsory  payment 458 

Section    5.  Of  contribution 458 

Section    6.  Of  co-contractors 459 

Section    7.  Wrong-doers 459 

Section    8.  Payments  without  legal  proceedings 460 

Section    9.  Money  paid  by  sheriffs 461 

Section  10.  Expenses  of  bail 461 

Section  11.  Amount  of  recovery 461 

Section  12.   Payments  upon  illegal  transactions 462 

Article  III.  When  the  action  does  not  lie 462 

Section    1.  In  general 462 

Article  IV.  Defenses 466 

Section    1.  In  general 466 


TABLE  OF  CONTENTS.  xv 


CHAPTER  XCVm. 

PAOE. 

Money  Received 469 

Article  I.  Of  money  received,  in  general 469 

Section    1.  Nature  of  the  action 469 

Section    2.  When  it  lies  for  money 471 

Section    3.  Property  received  as  money 474 

Section    4.  Waiving  torts 475 

Section    5.  Voluntary  payment  of  money 476 

Section    6.  Money  paid  with  full  knowledge  of  the  facts 478 

Section    7.  Payments  made  with  means  of  knowledge 480 

Section    8.  Receiving  with  knowledge  of  title 482 

Section    9.  Receiving  fees  of  office 482 

Section  10.  Payments  made  under  mistake,  generally 482 

Section  11.  Mistake  of  facts 483 

Section  12.  Mistake  of  law 486 

Section  13.  Ignorance  of  foreign  law 488 

Section  14.  Payment  under  duress  or  compulsion,  extortion,  etc.  488 

Section  15.  Payment  of  illegal  fees 492 

Section  16.  Payments  under  protest 493 

Section  17.  Payments  obtained  by  fraud,  deceit,  etc 495 

Section  18.  Payments  upon  forged  instruments 496 

Section  19.  Payments  upon  illegal  contracts 497 

Section  20,  Payment  of  illegal  interest 498 

Section  21.  Payments  without  consideration 499 

Section  22.  Payment  upon  a  consideration  that  has  failed 500 

Section  23.  Rescinded  or  abandoned  contract 501 

Section  24.  Failure  of  title 502 

Section  25.  Moral  or  equitable  consideration 502 

Section  26.  Payments  not  credited  or  applied 503 

Section  27.  Payment  upon  award,  judgment,  execution,  etc. . .  504 

Section  28.  Payment  of  judgments  afterward  reversed 505 

Section  29.  Illegal  taxes,  assessments,  etc 506 

Section  30.  Money  received  from  third  persons  for  plaintiff's  use  506 

Section  31.  By  or  against  assignees,  grantees,  etc 508 

Section  32.  Payment  over  to  principal,  etc 508 

Section  33.  Stakeholders,  bailees,  etc 509 

Section  34.  Demand,  tender,  etc. ;  before  action 510 

Section  35.  Jurisdiction  of  equity 510 

Section  36.  Amount  of  recovery 511 

Article  II.  Matters  of  defense 511 

CHAPTER  XCIX. 

Mortgage 512 

Title  I.  Mortgage  of  real  property 512 

Article  I.  Of  mortgages  in  general 512 

Section  1.  Definition  and  nature 512 

Section  2.  Who  may  make  a  mortgage 514 


XVI 


TABLE  OF  CONTENTS. 


Mortgage  —  Continued.  page. 

Section    3.  What  property  may  be  mortgaged 514 

Section    4.  Distinction  between  a  mortgage  and  a  conditional 

sale 514 

Section    5.  Absolute  conveyance  with  defeasance 517 

Section    6.  Deed  with  contract  to  reconvey 518 

Section    7.  Deed  intended  as  security 519 

Article  n.  Form  and  requisites 521 

Section    1.  In  general 521 

Section    2.  Description 623 

Section    3.  Mode  of  executing 522 

Section    4.  Delivery 524 

Article  in.  Construction  and  effect 525 

Section    1.  In  general 525 

Section    2.  Law  of  place 528 

Section    3.  Evidence  to  explain  or  vary 528 

Section    4.  Nature  and  effect  generally 530 

Section    5.  Evidence  of  indebtedness 5'32 

Section    6.  Merger  of  indebtedness 533 

Section    7.  What  title  or  interest  passes 536 

Section    8.   What  property  included 538 

Section    9.  What  indebtedness  secured 539 

Section  10.   Future  advances 541 

Section  11.  Interest,  costs,  fees,  etc 543 

Section  12.  Performance,  etc 544 

Section  13.  Correcting,  reforming,  etc 547 

Section  14.  Cancellation 547 

Article  IV.  Validity  of  mortgage 550 

Section    1.   In  general 550 

Section    2.  Defects  in  execution 552 

Section    3.  Defective  description 553 

Section    4.  Contrary  to  statutes  or  public  policy 554 

Section    5.  Capacity  to  mortgage 554 

Section    G.  Consideration 554 

Section    7.  Fraud,  mistake,  misrepresentation 556 

Section    8.  Fraudulent  as  to  creditors 557 

Section    9.  Provision  as  to  foreclosure,  interest,  costs,  etc ....   558 
Section  10.  Validity  in  part 560 

Article  V.  Rights  ami  liabilities  of  parties 560 

Section    1.  Of  mortgagor 560 

Section    2.  Wife  or  widow  of  mortgagor 563 

Section    8.  Joint  mortgagors 565 

Section    4.  Of  mortgagee 565 

Section    5.  Joint  mortgagees 569 

Section    6.  Junior  mortgagees 570 

Section    7.   Sureties  or  guarantors  of  mortgage 572 

Section    8.  Sureties,  etc.,  indemnified  by  mortgage 574 

Section    9.  Possession  of  mortgaged  property 575 

Section  10.  Nature  of  mortgagor's  possession 575 


TABLE  OF  CONTENTS. 


xv\i 


lilonTO  AGE— Continued.  '  ^■*^°^- 

Section  11.  Nature  of   mortgagee's  possession,  liis  rights  and 

duties ^"^^ 

Section  13.  Conveyances  by  mortgagor 579 

Section  13.  Conveyances  by  mortgagee 580 

Section  14.  Riglits  of  purchasers  of  the  premises 581 

Section  15.    Purchase  of  premises  by  mortgagee 581 

Section  16.  Rights  of  mortgagor's  creditors 582 

Section  17.  Rights  and  liabiHties  of  purchasers 583 

Article  VI.  Registry,  notice  and  priority 585 

Section    1.    In  general ^ 

Section    3.  Effect  of  registry ^'^^ 

Section    3.   Priority  between  mortgages 590 

Section    4.  Priority  between  debts  secured  by  the  same  mort- 

591 

gage 

Section    5.  Priority  between  mortgages,judgments,attachments, 

executions,  etc 

Section    6.  Tacking  mortgages,  etc 593 

CHAPTER  C. 

595 
Municipal  Corporations 

Title  I.   Of  municipal  corporations  generally 595 

Article  I.  Of  their  nature  in  general 595 

Section    1.  Definition  and  nature •   585 

Section    3.  Power  to  create 597 

Section    3.  Extent  of  legislative  control 598 

Section    4.  Rights  of  corporations  or  citizens 599 

Article  TI.  Charters  and  their  nature 599 

Section    1.  In  general 599 

Section    2.  Amendment  or  repeal  of  charter 600 

Section    3.  Acceptance  of  charter 601 

Section    4.  Constitutionality  of  provisions  of 601 

.     Section    5.  Construction  of  charter 601 

Article  III.  Of  their  corporate  powers 603 

Section    1.   To  make  contract  generally 603 

Section    3.   To  borrow  money 604 

Section    3.   Contracts  for  construction  or  local  improvements.  .   604 

Section    4.  To  contract  for  services 600 

Section    5.   To  subscribe  for  railroads 607 

Section    6.   To  enact  ordinances 609 

Section    7.  Recording  or  publishing  ordinances 610 

Section    8.  Validity  of  ordinances 611 

Section    9.   Construction  of  ordinances 613 

Section  10.   Effect  of  ordinances 613 

Section  11.  Enforcement  of  ordinances 613 

Section  13.  Regulation  of  streets,  etc 614 

Section  13.  Abating  nuisances •  •   618 

Section  14.  Making  local  improvements 630 

Vol.  lY  — c 


xvm 


TABLE  OF  CONTENTS. 


MtTNiciPAL  CoRroKATiONS  —  Continued.  page. 

Section  15 .  Granting  licenses,  etc C23 

Section  16 .  Levying  taxes,  etc 626 

Article  IV.  Of  corporate  liabilities 627 

Section    1.  In  general 627 

Section    2.  Liability  for  acts  of  officei-3  or  agents 633 

Section    3.  Liability  of,  on  contracts 632 

Section    4.  Liability  for  negligence  in  general 634 

Section    5.  Defective  streets 635 

Section    6.  Defective  sidewalks 636 

Section    7.  Defective  bridges 638 

Section    8.  Excavations  or  obstructions 639 

Section    9.  Improper  sewers 640 

Section  10.   Injuries  from  flowing  lands 641 

Section  11.   Damage  by  fires 643 

Section  12.  Liability  for  torts  or  wrongs 644 

Article  V.  Of  officers  and  agents 647 

Section    1.   In  general 647 

Section    2.  Powers  of 6 18 

Section    3.  Duties  of 649 

Section    4.   Liabilities 650 

Section    5.  Compensation 651 


CHAPTER  Cr, 

Negligence 653 

Article  I.   Of  negligence  in  general 653 

Section    1.  Nature  and  definition 653 

Article  II.  Of  actionable  ne<(lisience 656 


Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


In  general 656 

Animals 657 

Attorneys 659 

Bankers  and  collectors 661 

Bridges 662 

6.  Canals 663 

7.  Carriers  of  passengers -. 663 

8.  Clerks  and  recording  officers 664 

Death 665 


9. 


665 
669 
6G9 
672 


Section  10.  Driving  and  riding 

Section  11.   Fences 

Section  12.  Fire 

Section  13.  Gas  coujpanicjs 

Section  14.   Iligliways 673 

Section  15.  Notaries  public 679 

Section  16.   I'liysiciiins  and  surgeons 081 

Section  17.   liaiiroads 084 

Section  18.   Real  property 691 

Section  19.  SlicrilTs 094 

Section  20.  Telcgrnplis 696 

Section  21.  Water-courses 699 


TABLE  OF  CONTENTS.  xix 

Negligence  —  Continued.  page. 

Section  22.  Miscellaneous 701 

Article  III.  Of  negligence  not  actionable 705 

Section    1.  In  general "05 

Article  IV.   Who  may  sue 706 

Section    1 .  In  general 706 

Section    2.  Illustrations 708 

Article  V.  Who  may  be  sued  for 709 

Section    1.  In  general 709 

Section    2.  Illustrations 710 

Article  VI.  Damages  as  a  remedy 713 

Section     1.   In  general 713 

Section    2.  Exemplary  damages 716 

Section    3.   Discretion  of  jury 717 

Article  VII.  Injunction  as  a  remedy 717 

Section    1 ,  In  general 717 

Article  VIII.  Defenses 717 

Section    1.  In  general 717 

Section    3.  Contributory  negligence 718 

CHAPTER  CII. 

Nuisances 726 

Article  I.  Of  nuisances  in  general 726 

Section    1.  Nature  and  definition  726 

Section    2.  Public  nuisances 728 

Section    3.  Private  nuisances .  .^. .  . .  731 

Article  II.   What  are  actionable  nuisances 731 

Section    1.  In  general 731 

Section    2.  Support  of  land 733 

Section    3.  Party  walls 733 

Section    4.  Highways,  obstructions  in 734 

Section    5.  Water  and  water-courses •». 738 

Section    6.  Surface  water 740 

Section    7.  Artificial  water-courses 742 

Section    8.  Mills  and  mill  owners 744 

Section    9.  Smoke 748 

Section  10.  Noxious  vapors 750 

Section  11.  Noisome  smells 751 

Section  12.  Slaughter-houses 751 

Section  13.  Privies 752 

Section  14.  Tallow  factories,  etc 753 

Section  15.  Soap  and  bone  boileries   753 

Section  16.  Hog  styes  and  cattle  yards 754 

Section  17.   Tanneries 755 

Section  18.  Livery  stables 755 

Section  19.  Noises  and  vibrations 755 

Section  20,  Navigable  streams 758 

Section  21.  Pollution  of  water 761 

Section  22.  Municipal  corporations 764 


XX  TABLE  OF  CONTENTS. 

NuiSANX'ES  —  Continued.  page. 

Section  23.  Dangerous  animals 7()4 

Section  24.  Miscellaneous 765 

Article  III.  "What  are  not  actionable  nuisances 707 

Article  IV.  "Wlio  may  or  may  not  sue 768 

Section    1.  Who  may  sue 768 

Section    2.  "Who  cannot  sue 769 

Article  V.  "Who  may  or  may  not  be  sued 770 

Section    1.  "Who  may  be  sued 770 

Article  VI.  Remedy  in  equity 773 

Section     1.   In  general  . .    773 

Article  Til.  Remedy  at  law 776 

Section    1 .  In  general 776 

Section    2.  Damages  recoverable 776 

Article  VIII.   Abatement  by  individuals 778 

Section    1.  In  general 778 

Article  IX.  Defenses    781 

Section    1.  In  general 781 

Section    2.  Prescrijition 783 

Section    3.  Legalized  nuisances 784 


TABLE  OF  CASES. 


A  PAGE. 

Abbey  v.  Billups 603 

Abbott  V.  Cromartie 2.')9 

Abbott  V.  Hampden  Ins.  Co..  .24,  51,     52 

Abbott  V.  Kasson 540 

Abbott  V.  Sliavvmutt  Ins.  Co 53 

Abbott  V.  Wood 172 

Abby  V.  Billups 241 

Abeel  v.  Radcliff 237 

Abel  V.  Love 436 

Abell  V.  Williams 213 

Abels  V.  McKean 164 

Abercrombie  v.  Baldwin 179 

Abraham  v.  Reynolds 414 

Achesou  V.  Miller 460 

Ackeus  V.  Winston 543 

Acker  v.  Witherell 249C 

Ackerman  v.  Barrows 172 

Ackerman  v.  Desba  Co 376 

Ackerman  v.  Jones 305 

Ackerman  v.  Lyman 199 

Ackbart  v.  Lansing 704 

Ackland  v.  Lutley 208 

Ackroyd  v.  Smith 427 

Adair  v.  Winchester 511 

Adam  v.  Briggs  Iron  Co 422,  425,  430 

Adams  v.  Carney 780 

Adams  v.  Clem 5 

Adams  v.  Corriston 577 

Adams  v.   Dixon 151 

Adams  v.  Fort  Plain  Bank 137 

Adams  v.  Goodnow 498 

Adams  v.  Greenwich  Ins.  Co 59 

Adams  v.  Lathan 141 

Adaijis  V.  Lawson 294 

Adams  v.  Lisher 344 

Adams  v.  McKesson's  Exr 254 

Adams  v.  Otterback 121 

Adams  v.  Pittsburgh  Ins.  Co 28 

Adams  v.  Reeves 488,  489,  495 

Adama  v.  Rockingham  Ins.  Co... 13,  50 

Adams  v.  Smith 

Adams  v.  Walker 742 

Adams  v.  Wright 679 

Adams'  Admr.  v.  Adams'  Admr 131 

Adama  Express  Company  v.  Milton.  .  12S 

137,  130 


PAGE. 

Adams  Express  Co.  v.  Reno 473,  500 

Adams  Mining  Co.  v.  Senter 425 

Addison  v.  Kentucky  Ins.  Co 55 

Addison  v.  Louisville  Ins.  Co 23 

Adkins  v.  Lewis 567,  577 

Admrs.  of  Congers  v.  MaGrath 128 

Administrator  v.  Insurance  Co 764 

Adriance  v.  Supervisors 369 

Adsit  V.  Brady 370 

^tna  Ins.  Co 22 

Jiltna  Ins.  Co.  v.  Harvey 120 

^tna  Ins.  Co.  v.  Jackson,  20,  24,  51,     71 

Jiltna  Ins.  Co.  v.  Miers 25 

^tna  Ins.  Co.  v.  Maguire 28,    29 

^tua  Ins.  Co.  v.  Tyler 25,  50,     58 

^tna  Ins.  Co.  v.  Taylor 61 

Agnew  V.  Johnson 183 

Ah  Hee  v.  Crippeu 422 

Ahern  v.  Maguire 295 

Ahern  v.  White .  585 

Ahrend  v.  Odiorne 321 

Aiken  v.  Benedict 731 

Aiken  v.  Gale 572 

Aiken  v.  Peay 127 

Aiken  v.  Smi"th 201 

Aiken  v.  Telegraph  Co 696 

Aiken  v.  Western  Union  Tel.  Co.  . . .  698 

Ainslie  v.  Wilson 457,  464,  475 

Aiusworth  v.  Backus 386,  387 

Ainsworth  v.  Ritt   211 

Alabama,  etc.,  R.  R.  Co.  v.  Waller. .  416 
Albert  v.  Savings  Bank  of  Baltimore,  420 

Albln  v.  Presby 5 

Albro  V.  Agawam  Canal  Co 415 

Alchorue  v.  Saville 17 

Alcorn  v.  Hamer 601 

Alcorn  v.  PhiladVlphia 420 

Aldenburgh  v.  People 213 

Alder  v.  Buckley 681 

Alderson  v.  Ennor 508 

Alderson.B.,  in  Blyth  v.  Birmingham 

Water  Works  Co 653 

Aldred's  case 751 

Aldrich  v.  Press  Printing  Co 301,  310 

Aldrich  v.  Howard 773,  775 

Alih-idiie  v.  Churchill 347 


XXll 


TABLE  OF  CASES. 


PAGE. 

Aldridge  v.  Stuyvesant 264 

Alexander  v.  Baltimore 626 

Alexander  v.  Germauia  Ins.  Co. .   38,     27 

Alexander  v.  Kennedy ; . . .  180 

Alexander  v.  McKenzie 652 

Alexander  v.  North  Eastern  R.  K.  Co.  301 

318 

Alexander  v.  Touliy 255 

Alexander  v.  Troutnian 134 

Alexander  v.  Town  of  Mt.  Sterling. .   637 

Alexander  v.  Vane 449 

Alexandria  v.  Lawrence 14 

Alexandrie  v.  Saloy 554 

Alfred  v.  Fitzjames 402 

Alger  V,  Lowell 638 

Aliger  v.  Keeler 319 

Allegliany  City  v.  McClurkan 633 

Allyn  V.  Boorman 451 

Allen  V.  Brown 214 

Allen  V.  Bryan     269 

Allen  V.  Cliarlestown  Ins.  Co 55 

Allen  V.  Citizens,  etc.,  Co 470 

Allen  V.  Citizens,  etc.,  R.  R.  Co 478 

Allen  V.Clark 168 

Allen  V.  Crowfoot 277 

Allen  V.  Culver 230 

Allen  V.  Drew 627 

Allen  V.  Hardee 139 

Allen  V.  Hudson  River  Ins.  Co 55 

Allen  V.  Hull 176 

Allen  V.  Inhabitants  of  Jay 608 

Allen  V.  Jaquish 209,  213 

Allen  V.  Lathrop 542 

Allen  V.  Massassoit  Ins.  Co 40 

Allen  V.  Merchants'  Bank 680 

Allen  V.  Mutual  Ins.  Co 45 

Allen  V.  McKeen 598 

Allen  V.  Ogden 316 

Allen  V.  Ranson 563 

Allen  V.  Shortridge 319 

Allen  V.  Smith 9 

Allen  V.  Sv)encer  329 

Allen  V.  State 728,  753 

Allen  V.  Steiiger 469 

Allen  V.  The  Mayor  of  New  York  . . .   481 

Alien  V.  Vermont  Ins.  Co 72,  113 

Allen  V.  Winne 116 

Allender  v.  C,  R.  I.  &  P.  R.   R.  Co. .   664 

Allentuwn  v.  Saegar 493,  506 

Alliance  Ins.  Co.  v.  Swift 72,  114 

Alliance    Ins.  Co.  v.  Louisiana  State 

Ins.  Co 86 

Allison  V.  We.stern,  etc.,  R.  R.  Co  . . .  411 

Almond  v.  Nuget 082 

Alrichs  v.  Bi^wers 256 

Alsop  v.  Com.   Ins.  Co 17,     18 

Alston  v.  Grant 277 

Alston  v.  Mechanics'  Ins.  Co 41 

Alt  V.  VVeia.-iihcrg 326 

Allhorp  v.  \\'<)\U: 405,  413 

Alton  v.  Midland   Railway  Co •[{)(') 

Alton  v.Mullcdy 603,  606 

Altvuter  v.  Baltimore 645 

Alvord  V.  Smith 164 


PAGE 

Alwood  v.  Ruskman 251 

Ambrose  v.  Kerrison 456 

Amee  v.  Wilson 142 

American  Ins.  Co.  v.  Schmidt 114 

American  R.  Frog  Co.  v.  Haven 374 

American  Print  Works  v.  Lawrence.  643 
American  Silk  Works  v.  Solomon. . .  169 
Am.  Horse  Ins.  Co.  v.  Patterson  ....     66 

American  Ins.  Co.  v.  Patterson 66 

Amesbury  v.  Bowditch  Ins.  Co 87 

Ames  V.  Hazard '311 

Ames  V.  Hoy 197 

Ames  V.  New  Orleans,  etc.,  R.  R.  Co.  540 

Ames  V.  N.  Y.  Union  Ins.  Co 87 

Ames  V.  Rathbun 354 

Ames  V.  Snider 343. 344,  353 

Ames  V.  Union  Railwav  Co 406 

Amicable  Ins.  Co.  v.  Ballard 101,   102 

Amick  V.  O'Hara 717 

Amick  V.  Thorp 744 

Ammerman  v.  Crosby 346 

Amory  v.  Amroy , 195 

Amonett  v.  Amis 526 

Amoskeag  Co.  v.  Goooale 744. 

Amphlett  v.  Ilibbard 524 

Amy  V.  Supervisors. ...    651 

Anders  v.  Anders 179 

Anderson  v.  Buchanan 338 

Anderson  v.  Baumgartner 565 

Anderson   v.  Cape   Fear   Steamboat 

Co 673 

Anderson  v.  Darby 221 

Anderson  v.  Dickie 692,  711 

Anderson  v.  Edie 92 

Anderson  v.  Fitzgerald  Ins.  Co. . .  .35,     38 

40,     93 

Anderson  v.  Geble 177 

Anderson  v.  Johett 664 

Anderson  v.  Midland 204 

Anderson  V.   Milwaukee,   etc.,   R.  R. 

Co 414 

Anderson  v.  Morrison 416 

Anderson  v.  Pitcher 83 

Anderson  v.  Prindle 199 

Anderson  v.  Tread  well 270 

Andes  Ins.  Co.  V.  Fish 87,     42 

Andes  Ins.  Co.  v.  Shipman 38,     50 

Andree  v.   Fletcher 502,     64 

Andrew  v.  Andrew 322 

Andrews  v.  Boyd 173 

Andrews  v.  Chapman 305 

Andrews  v.  Ellison 17 

Andrews  v.  Fisk ^  570 

Andrews  v.  Ilerriot 190,   191 

Andrews  v.  Insurance  Co 609 

Andrews  v.  Needhani 242 

Andrews  v.  Union  Ins.  Co 68 

A iigel  V.  Bower 547 

Angcll  v.  D.ike 230 

Ang.ll  v.  IhuUhrn 150 

Anglt;roilt  v.  Didaware  Ins.  Co 77 

Annapolis,  «'tc.,  R.  R.  ('o.  v.  Gautt. .  .   576 
Annat)oliB  Railroad  v.  Baltimore  Ins. 
Co 71 


TABLE  OF  CASES. 


XXlll 


PAGE. 

Anonymous 777 

Antisdel  v.  Chicago,    etc.,  R.  R.  Co..   (185 

An  worth  v.  Johnaou 240 

Appeal  of  Bank  of    Commerce 540 

Appeal  of  Eastoii 52G 

Apiiersou  v.  Moore 325 

Appleby  v.  Fireman's  Fund  lus.  Co. .     40 

Ai)plet()u  Baniv  v.  McGilvray 484 

Appleton  V.  Boyd 570 

A])i>leton  V.  Chase 501 

A[)pling'  V.  Bailey 370 

Ar;im  v.  Schallenberger 774 

Arberry  v.  Beavers 358,  369,  383 

Arcliambau  v.  Green 518 

Archer  v.  Merchants'  Ins.  Co 70 

Ardesco  Oil  Co.  v.  Qilson 410 

Ardesco  Oil  Co.  v.  Richardson 241 

Argeutie  v.  San  Francisco GOG 

A.rkwright  v.  Gell 743,  427 

Arlin  v.  Brown 321,  322 

Armentrout  v.  Moranda 282 

Arniistead  v.  White 7 

Armsby  v.  Woodward. 248 

Armstrong  v.  Bicknell 253 

Armstrong  v.  Cooley 670 

Armstrong  v.  Ross 322 

Armstrong  County  v.  Clarion  County,  034 

Arndt  v.  Arndt 18*8,  189 

Arnold  v.  Foot 738,  700 

Arnold  v.  Klepper 773 

Arnold  v.  Stevens 423 

Arnold  v.  United  States 229 

Arnold  v.  White 2G5 

Arnot  V.  Brown 751 

Arnot  V.  Mechanics'   Ins.  Co 88 

Arnott  V.  Alexander 275,  237 

Arnsby  v.   Woodward 216 

Arrington  v.  Vanlloutou 357,  300 

Artz  V.  C,  R.  I.  &  P.  R.  R.  Co G87 

Arundel  v.  M'Culloch 779 

Aslibrook  v.  Commonwealth 754 

Ashhurst  v.  Field 142 

Ashland  Ins.  Co.  v.  Housinger 70 

Ashley  v.  Harrison 302 

Ashley  v.  Port  Huron 043 

Ashley  v.  Warner 204 

Ashley  v.  Wolcott 740 

Ashworth  v.  Builders'  Ins.  Co 49 

Aspinwall  v.  Torrance 34 

As])rey  v.  Levy 405 

Assignee  v.  Perkins 508 

Association  V.   Ellslin 498 

Assoult  V.  Battery 403 

Astley  V.  Reynolds 477 

Astou  V.  Aston 424 

Astor  V.  L'Amoreux 250 

Astor  V.  Miller 252 

Atchinsou,  etc.,  R.  R.  Co.  v.  Loree. . .   689 
Atchiuson  v.  Peterson.  .428,  429,  441,  442 

Atchison  v.  Calliss 642 

Atchison  v.  Twine 646 

Atchison,  etc.,  R.  R.  Co.  v.  Stanford.  071 

Atherton  v.  Fowler 143 

Aihertou  v.  Toney 580 


PAGE. 

Atkins  v.  Brown 452 

Atkins  V.  Johnson 401 

Atkins  v.  Owen 475,  509 

Atkinson  v   Demby .  .   401 

Atkinson  v.  Manks 149,  152 

Atkinson  v.  Morrissy 535 

Atkinson  v.  Patterson 549 

Atkinson  v.  Stewart 546 

Atlanta  v.  White 624 

Atlantic  Ins.  Co.  v.  Fitzpatrick 114 

Atlantic  Ins.  Co.  v.  Goodall 58,  66,  113 

Atlantic  Ins.  Co.  v.  Sanders 117 

Atlantic,  etc.,  R.  R.  Co.  v.  Wood.  . .  .  730 

Atlantic  Nat.  Bank  v.  Harris.  .  . 147 

Atlas  Bank  v.  Nahant  Bank 509 

Atlee  v.  Backhouse 509 

Atlee  V.  Packet  Company 761 

Attorney-General  v.  13acchus 170 

Attorney-General  v.  City  Council. .  .  .  372 
Attorney-General  v.  Cockermouth  Lo- 
cal Board 700 

Attorney -General    v.    Colney    Hatch 

Lunatic  Asylum 760,  763 

Attorney-General    v.  Corj).  of   Plym- 
outh  646 

Attorney -General  v.  Detroit 646 

Attorney-General  v.  Dublin 646 

Attorney-General    v.  Evart   Booming 

Co 729 

Attorney-General  v.  Fullerton 258 

Attorney-General  v.  Gee 702 

Attorney-General  v.  Great  Eastern  R. 

R.  Co" 700 

Attorney-General  v.  Liverpool 046 

Attorney-General  v.  Leeds 703 

Attorney-General  v.  Lum 301,  368 

Attorney-General  v.  New  Jersey,  etc., 

R.  R.  Co 775 

Attorney-General  v.  Owens 224 

Attorney-General  v.  Royal  College  of 

Physicians 681 

Atiorney-General  v.  Sheffield  Gas  Co.  733 

Attorney-General  v.  Siddou 419 

Attorney-General  v.  Steward.  . .  .752,  762 

Attorney-General  v.  Terry 758,  761 

At  well  V.  Zeluflr 492,  495 

Atwill  V.  Mcintosh 283.  307 

Atwood  V.  Vincent 321 

Auditorial  Board  v.  Ilendrick 379 

Augusta  v.  Sweeny 052 

Augusta  Bank  v.  Augusta 607 

Augusta,    etc.,    R.  R.    Co.    v.    McEl- 

murry 689 

AuU  V.Lee 533 

Aultman  v.  McLean 196 

Aurora  v.  Pulfer 042 

Aurora  v.  West 607 

Aurora  Ins.  Co.  v.  Eddy,  50,  42,  106,     29 

Aurora  Ins.  Co.  v.  Johnson 124 

Austin  V.  Drewe 67 

Austin  V.  McCluney 393 

Austin  V.  Searing 102 

Australia    Agricultural   Ins.    Co.    v. 
Saunders 15 


XXIV 


TABLE  OF  CASES. 


PAGE. 

Avegno  v.  Hart 668,  678 

Averill  v.  Guthrie 593 

Averill  v.  Murrell 669 

Awatt  V.  Eutaw  Co 478 

Avcock  V.   Wilmincfton,   etc.,    R.    R. 

Co r 684 

Aver  V.  Norwich 735 

Avres  v.  Hartford  Ins.  Co 31,     52 

Ayers  v.  Metcalf 131,  133 

Ayres  v.  Hartford   Ins.  Co 24 

Ayrault  v.  Pacific  Bank 6G1,  680 

Ayres  v.  Probasco 523 

Ayreb  v.  Wattson 526,  540 


B 


Babb  V.  Reed 

Babcock  v.  City  of  Buffalo.  . . 

Babcock  v.  Kennedy 

Babcock  v.  Lisk 

Babcock  v.   Montgomery  County  Ins 

Lo ''~' 

Babcock  v.  New  Jersey   Stock   Yard 

Co 754, 

Babcock  v.  Scoville 

Babcock  v.  Utter 428, 

Bachdell's  Appeal 

Bachelder  v.  Heagan 

Back  V.  Andrew 

Bacon  v.  Towue 

Bacon  v.  Towe 

Bacon  v.  Waters 

Badeau  v.  Tylee 153, 

Badeley  v.  Vigurs 

Badger  v.  American  Pop.  Ins.  Co. .  . . 

Bagley  v.  Johnston 

Bailey  v.  Bussing.  .453,  454,  450,  458, 

Bailey  v.  Dean 

Bailey  v.   Goshen 

Bailey  v.  Mayor,  etc.,  of  New  York.  . 

700, 

Bailey  v.  N.  E.  Ins.  Co 81, 

Bailey  v.  O'Mahoney 473, 

Bailey  v.  Quint 

Bailey  v.  Railroad  Co 

Bailey  v.  Strohecker 

Bailcv  V.  Trainmell   

Hailcy  V.  Wright 

Bailie  v.  Rodway 

l'!iiiil)ridg(5  V.  Sherlock 

iiaiitl  V.  Morford 

iJaird  v.  I'ctlit 

Baird  v.  Williamson 

Baird  V.  Rice 614, 

Baincli  v.  GakUy 

Baker  v.  Boston 

Maker  v.  Bi.shop 

l»ak<'r  V  .  Cotter 

i5ak<T  V.  ( 'lfpi>er 

Baker  v.  Cincinnati 

Maker  v.  (ireen 

Bakir  v.  (Jregory 

BaktT  V.  Ilottg 


160 
760 
223 

528 


22.  68 


755 
250 
563 
144 
670 
170 
348 
343 
348 
150 
243 
106 
298 
460 
306 
492 
596 
650 
107 
497 
333 
617 
374 
180 
2()8 
252 
760 
683 
414 
438 
617 
519 
618 
514 
28 
526 
634 
727 
463 
316 


PAGE. 

Baker  v.  Holtzapffell 240,  272 

Baker  v.  Johnson  County 603 

Baker  v.  Johnson 370 

Baker  v.  Kinsey 410 

Bakerv.  Nail 259 

Baker  v.  State 651 

Baker  v.  Utica    651 

Baker  v.  Union  Ins.  Co 123 

Baker  v.  Union  Ins.  Co.. 103 

Baker  v.  Wind 523 

Baker  v.  Young 289 

Baldwin  v.  Bank  of  Louisiana 179 

Baldwin  v.  Chouteau  Ins.  Co 66 

Baldwin  v.  Calkins 747,  739 

Baldwin  v.  Elphinston 293,  297 

Baldwin  v.  Greenwood  Turnpike  Co.   677 

Baldwin  v.  Jenkins 521 

Baldwin  v.  Kimmel 196 

Baldwin  v.  N.  Y.  Ins.  Co 101 

Baldwin  v.  Raplee 555 

Baldwin  v.  United  States  Tel.  Co 715 

Baldwin  v.  U.  S.  Tel.  Co 099 

Baldwin  v.  Weed 343 

Baley  v.  Belmont 497 

Bales  V.  Weddle 503 

Balfe  V.  West 386,  656 

Balfour  v.  Weston 240 

Ball  V.    Armstrong 693 

Ball  V.  Bruce 407 

Ball  V,  Deas 175 

Ball  V.  Gillimore 205,  210 

Ball  V.  Lappius 376 

Ball  V.  Read 626 

Ball  V.  Rav 757 

Ballou  V.  Talbot 405 

Ballon  V.  Prescott   683 

liallou  V.  Hale 176 

Baltimore  v.  Bouldin 023 

Baltimore  v.  Baltimore  &  Ohio  R.  R. 

Co 647 

Baltimore  v.  Board  of  Police 648 

Baltimore  v.  Cemetery  Company 62!) 

Baltimore  v.  Reynolds 603 

Baltimore  Ins.  Co.  V.  Loney 15,     77 

Baltimore  Ins.  Co.  v.  McGowan 40 

Baltimore,  etc.,  R.  R.Co.  v.  Breinig.  .   720 
Baltimore,  etc.,   R.  It.  Co.   v.  Mulli- 
gan   718 

Baltimore,  etc.,  R.  R.   Co.  v.  Reaney.  693 

704,711.  717 

Baltimore,  etc.,  R.  R.  Co.  v.  Fnunce.  .   483 

Baltimore,  etc.,  R.  R.  Co.  v.  Wheeler,   319 

Baltimore,  etc.,  R.  R.  Co.  v.  Stale (588 

Ikiltch  V.  Smith 3ii3 

Bamford  v.  Turnley 750 

Bancroft  v.  Abbott 447,  449,  455.  463 

4()() 

Bander  v.  Hander 135 

Bandy  v.  ( "artwriglit 234 

Mangor  v.  Lansil 642,  743 

Hangs  V.  Bailey 1 16 

Bangs  V.  Duckiulield 117 

l?angH  V.  (i ra V ^ ' 5 

Bangs  V.  Eclnto.sh 110,   117 


tablp:  of  cases. 


XXV 


PAGE. 

Bank  of  Monto^omery's  Appeal 542 

Bank  of  Auburn  v.  Koberls 568 

Bank  of  Australia  v.  Harding I'JO 

Bank  of  Australia  v.  ISIias 190 

Bank  of    C'liarlestou  v.   Bank    of   tlio 

Statu 482 

Bank  of  Clieuan|>:o  v.  Brown  . .  .  .001,  598 
Bank  of  Commerce  v.  Union  Bank. .   483 

Bank  of  Chill icothe  v.  Dodge 488 

Bank  of  Chillicotlie  v.  Town  of  Chil- 

licothe 604 

Bank  of  Delawaie  County  v.  Broom- 
hall G02 

Bank  of  England  v.  Tomkins 440 

Bank  of  Hamilton  v.  Dudley   224 

Bank  of  Louisiana  v.  Ballard 485 

Bank  of  Metropolis  v.  New  England 

Bank 319 

Bank  of  Missouri  v.   Benoist 497 

Bank  of  Montgomery  v.  Parish 490 

Bank  of  Peun.  v.  Wise 251 

Bank  of  St.  Albans  v.  Farmers',  etc.. 

Bank 496 

Bank  of    United    States    v.    Bank  of 

Georgia 490 

Bank  of  Washington  v.  Neale 505 

Banks  v.  Adams 502 

Banks  v.  Haskie 2;)2 

Banks  v.  Maclien 140 

Banks  v.  McClellan 140 

Banks  v.  Sutton 504 

Bankhardt  v.  Houghton 752 

Banlec  v.  New  York  &  Harlem  R.  11. 

Co. 416 

Bannister  v.  Roberts 134 

Baunegan  v.  Murphy 193 

Baptist  Association  v.  Hart 103 

Baptist  Church  v.  Brooklyn  Ins.  Co.     15 

16,  56 
Baptist  Soc.  V.  Hillsborough  Ins.  Co.     01 

Barber  v.  Essex 640 

Barbey  v.  Ludington 132 

Barclay  v.  Beckenridge 498 

Barclay  v.  Commonwealth 778 

Barclay  v.  Cousins 24 

Barclay  v.  Picker 200 

Bard  v.  Yohn 410,  412 

Bargate  v.  Shortridge 420 

Barger  v.  Caldwell 398 

Barger  v.  Caldwell 397 

Barker  v.  Barker 276 

Barker  v.  Bell 591 

Barker  v.   Commonwealth 735 

Barker  v.  Dale 432,  433 

Barker  v.  Parker 157 

Barker  v.  Phoenix  Ins.  Co 78 

BarksduU  v.  New  Orleans  R.  R.  Co. .   722 

Barlow  v.  Scott 228 

Barlow  V.  Stal worth 470,  475 

Barnion  v.  Lithauer 400,403,  407 

Barnard  v.  Crane 497 

Barnard  V.  Jennisou 519 

Barnes  v.  Baylies 501 

Vol.  IV  — d 


PAGK, 

Barnes  V.  District  of  Columbia.  .597,  598 

634 
Barnes  v.  Hathorn,  720,  731,  732,  749,  700 

Barnes  v.  Hurd 00.5 

Barnes  v.  Mawson 422 

Barnes  v.  Mutual  Ins.  Co 84 

Barnes  v.  Racine 758 

Barnes  v.  Sabron (599 

Barnes  v.  Smith 187,  604 

Barnes  v.  Union  Ins.  Co.  .  52,  53,  60,     61 

63 

Barnes  v.  Ward 700 

Barnum  v.  Landon 424 

Barnuni  v.  Vaudusen 704 

Barn  father  v.  Jordan 2C0 

Barnhart  v.  Campbell 176 

Barney  v.  Keith 234 

Barry  v.  Lowell 041 

Barry  v.  Mat.  Life  Ins.  Co 150 

Barnett  v.  Newark Oil 

Barraclough  v.  Johnson 427 

Barren  v.  Barrell 183 

Barrett  v.  Jenny 40,     47 

Barrett  v.  Parsons 747 

Barrett  v.  Third  Avenue  R.  R.  Co. . .   710 

Barrett  v.  Union  Ins.  Co 118 

Barry  v.  St.  Louis 645 

Barteau  v.  Phoenix  Ins.  Co 41 

Barteau  v.  Phoenix  Ins.  Co 31,  35,     39 

93,  94,  96,    98 

Bartholomew  v.  Warner 479,  508 

Bartlett  v.  Boston  Gas  Light  Co 204 

Bartlett  v.  Crozier 635 

Bartlett  v.  Dounes 213 

Bartlett  V.  Dubuque,  etc.,  R.  R.  Co. .   085 

Bartlett  v.  Farriugtou 279 

Bartlett  V.    L^nion  Ins.  Co 20 

Bartlett  v.  Western  Union  Tel.  Co. .   097 

098 

Bartable  v.  City  of  Syracuse 643 

Barton  v.  Burton 183 

Barton  v.  City  of  Syracuse 631 

Barton  v.  Home  Ins.  Co 67 

Barton  v.  Kavanaugh 338 

Barton  v.  New  Orleans 651 

Barrow  v.  Lewellin 297 

Barron  v.  Richard 240 

Barnard  v.   Bartholomew 142 

Barrett  v.  Union  Ins.  Co 84 

Bartlett  v.  Dimoud 509 

Bartonshill  Coal  Co.  v.  Reid 412 

Barwell  v.  Brooks 749 

Basch  V.  Humboldt  Ins.  Co 103 

Basey  v.  Gallagher 442 

Bash  V.  Sommer 300 

Basshor  v.  Dressel 436 

Bassil  V.  Elmore 302 

Bassett  v.  St.  Joseph 6;)9 

Bassett  v.  Salisbury  Manuf.   Co 740 

Bastable  v.  City  of  Syracuse 042 

Batterman  v.  Finn 250 

Batterson  v.  Ferguson 277 

Bates  V.  Lillv 156 


XXVI 


TABLE  OF  CASES. 


PAGE. 

Bates  V.  Delevan 189 

Bates  V.  Plymouth 358,  373 

Bates  V.  Seelv 1*0 

Bathishill  V.  Read 778 

Batclielder  v.  Dean 203 

Batchelder  v.  Frank   337,  343 

Battles  V.  York  County  Ins.  Co 55 

Batemaa  v.  Mayor  of  Ashton-under- 

Tvne 602 

Bauni  V.  Grigsby 323,  324 

Bauglier  v.  Wilkins j  234 

Baxendale  v.  Harvey 45,     47 

Baxendale  v.  McMurray 428 

Baxter  v.  Burfield 393,  398 

Baxter  v.  Clielsea  Ins.  Co 32 

Baxter  v.  Massasoitt  Ins.  Co 57 

Baxter  v.   Nurse 395 

Baxter  v.  Paine 446 

Baxter  v.  Roberts 417 

Baxter  v.  Taylor 708,  769 

Baxter  v.  Winooski  Turnpike  Co. . . .  768 

Bay  State  Ins.  Co.  v.  Sawyer 117 

Bay  ley  v.  Cfreenleaf 330,  333 

Bavley  v.  Manchester,   etc.,   Railway 

Co 413 

Bavley  v.  Kiraell 395 

Bayley  v.  Wilkins 456 

Bavlis  V.  Lawrence 291 

BaylilFe  v.  Butterworth   456 

Bazemore  v.  Davis 173,  183 

Beach  v.  Bowery  Ins.  Co 84 

Beach  v.  Crain 241 

Beach  v.  Farnish 240 

Beach  v.  IloUit^ter 170 

Beach  v.  ]\Iullin 396 

Beach  v.  Parmeter 608 

Beach  v.  Royco 575 

Beach  v.  Schoff 758 

Beach  v.  Vaiidcnburgh. . .  .   447,  454,  461 

Beacher  v.  f.'ook 576 

Beal  V.  Park  Ins.  Co 28,     29 

Beale  v.  Ryan 520 

Beale  v.  Sanders 231 

Bealey  v.  Shaw 428,   7c9 

Beall'v.  White 317 

Beall  V.  Williamson 528 

Beals  V.  (hieinsey 139 

Beals  V.  Home  Ins.  Co 74 

Beals  V.  Lee 470,  475 

Beaiiian  v.  Buck 498,  500 

Beamiui  V.    Simmons 501 

Bean  v.  Rianton 324 

Beau  v.  Bolton 315,  334 

Bt-an  v.  Joiu'H 488 

BiMin  V.  Mayo 23() 

Ikaii  V.  Stupart 30 

Bi'aMdi'iil)iiu),''li  v.  Cooper 4H5 

B.anl  v.  .Murphy 692.  7.33,  741 

Heardsicy  v.  Hoot 470,  475,  507 

I'.card.Hlfy  v.  Swann 715 

Brardsley  v.  'I'utlle 539 

Bcard.sley  v.  Tf)ppan 307 

Beard.sleo  v.  RicliardHon 3H7 

Beardmoru  v.  Tread  well 749,  750 


PAGE. 

Beatty  v.  Clark 551 

Beaty  v.  Gregory 440 

Beatty  v.  Lycoming  County  Ins.  Co. .     73 

Beauchamp  v.  Croft 341 

Beaumont  v.  Crain 174 

Beaumont  v.  Meredith 166 

Bebeo  v.  Hartford  Ins.  Co 28,     43 

Beckett  v.  Upton 784 

Beck  with  v.  Frisbie 488,  490 

Beck  with  v.  Griswold 776 

Beckwith  v.  Howard 228 

Bedell  v.  Hoffman 149,  150 

Bedford  v.  Kellv 259 

Bedford  v.   McElherun 209 

Bedford  v.  Terhue 312,  248 

Bedingfield  v.  Onslow 769 

Beebe  v.  Coleman 251 

Beers  v.  Ilousatonic  R.  R.  Co 430,  413 

719 

Beers  v.  Shannon 189 

Beeson's  Admrs.  v.  Beeson's  Exr. . .   131 

Beeston  v .  Collyer 395 

Begein  v.  Anderson 766 

Beisiegel's  Case 088 

Belcher  v.  Mcintosh 241 

Belknap  v.  Trimble 700,  743 

Bell  v.  Bed  Rock,  etc.,  Co 433 

Bell  v.  Byrne 298 

Bell  v.  Durmmond 402 

Bell  v.  Farmers'  Bank 524 

Bell  v.  Hunt 153 

Bell  V.  M'Clintock , 765 

Bell  v.  Pearcy 84'> 

Bell  V.  Potter 269 

Bell  v.  Prewitt 557 

Bell  v.  Shibley 113 

Bell  V.  Stone 283 

Bell's  Admrs.  v.  Logan 138 

Bell's  Gap  R.  R.   v.  Christy 167 

Belfontaine,  etc.,  R.  R.  Co.  v.  Bailey,  705 
Bellefontaine,  etc.,  R.  R.  Co.  v.  Snv- 

der  706,  723 

Belleville  Ins.  Co.  v.  Van  Winkle. . .     33 
Bellinger  v.  New  York  R.  R.  Co. . .   701 

Bellingham  v.  Alsop 220 

Bellome  v.  Wallace 708 

Bemis  v.  Connecticut,  etc.,  R.  R.    ...  086 

Bemis  v.  Upham 774 

Bender  v.  Manning 05() 

Beudet.sou  v.  French 8 

Rent^dict  v.  (iaylord 170 

Benedict  v.  Morse 205 

Benham  v.  United  Guaranty  Ass.  Co.     94 

Benjamin  v.   Benjamin 199 

Benjamin  v.  Klmira,  Jefl'erson  &  Can- 

andaigua  R.  R.  Co 539 

Benjamin  v.  Ileeiuiy 263 

Benjamin  v.  Saratoga  Ins.  Co GO,     86 

Benjamin  V.  Storr 767 

Brnn.a  V.  Bitlle 240 

Bennett  v.  Black 339 

Bennett  v.  Bullock : 182 

Bennett  V.  (V)ok    140 

Bennett  v.  liealey 495 


TABLE  OF  CASES. 


XXVll 


PAGE. 

Bennett  v.  Ives 405 

Bennett  v.  Johnson o20 

Bennett  v.  Lycoming  In.s.  Co 78 

Bennett  v.  I'helps. 501,  508 

Bennett  v.  Phelps 498 

Bennett  v.  Robins 208 

Bennett  v.  Stevenson    548 

Bennett  v.  Thompson 749 

Bennett  v.  Womack 239 

Bennett  v.  Wheeler 163 

Benson  v.  McCoy 342 

kBenson  v.  Monroe 493 

Benson  v.  Suarez 711 

Benson  v.  Thompson 4G3 

Bentz  V.  Armstrong 043,  741 

Bentley  v.  Columbia  Ins.  Co 31,     33 

Bequette  v.  People's  Trausp.  Co, . . .   724 

Bercaw  v.  Cockerill 585 

Berdan  v.  Van  Riper 175 

Bergen  v.  Bennett 582 

Bergson  v.  Builders'  Ins.  Co 57,  122 

Berkshire  Woolen  Company  v.  Proc- 
tor        5 

Berkshire  Ins.  Co.  v.  Sturgis 83,  120 

Berlin  v.  Gorhain 601 

Bermon  v.  Woodbridge   Ins.  Co 119 

Bernard  v.  Crane 470 

Bernel  v.  Hovious 201 

Bernal  v.  Lynch 193 

Bernecker  v.  Miller 175 

Berry  v.  Makepeace 499 

BerrV  v.  Wallace 398 

Berrington  v.  Casey 234,  275,  279 

Berry  v.  Cross 166 

Bersch  v.  Slnnissippi    Ins.  Co 22 

Bertie  v.  Beaumont 399 

Bertram  v.  Curtis 734 

Bertram  v.  Cook 258 

Berthold  v.  Fox 180 

Bessant  v.  Great    Western    Railway 

Co 085 

Besser  v.  Hawthorne 535 

Besson  v.  Southard 344 

Betts  V.  Gibbins 464 

Betts  V.  Hilliard 450,  451 

Bethell  v.  McCool 182 

Bethlehem  v.  Annis 516 

Bevan  v.  Waters 326 

Be  vans  v.  Briscoe 253,  254 

Bevin  v.  Conn.  Ins.  Co. . .  57,  92,  101,  102 

Bevins  v.  Ramsey 064 

Beybie  v.  Phosphate  Sewage  Co. . . ,  501 

Beynorth  v.  Mandeville 267 

Biberd  v.  Liverpool,  etc.,  Ins.  Co.  . . .   144 

Bibend  v.  London  Ins.  Co 63 

Bickford  v.  Page 249 

Bicknell  v.  Bicknell 521 

Bicknell  v.  Dosion 348,  350 

Biddleson  v.  Whitel 185 

Bigalow  v.  Jones 179 

Bigelow  V.  County  of  Randolph 035 

Bigelow  v.  Hartford    Bridge  Co 770 

Bigelow  V.  Newell 758 

Bigelow  V,  Perth  Amboy 606 


PAGR. 

Bigelow  V.  Reed 605,  718 

Bigelow  V.  Wills(m 229 

Biglcr  V.  Furnian 259 

Bigler  V.  N.  Y.  Central  Ins.  Co. . .  58,     70 

Bigler  v.  Waller 144 

Bigley  v.  Williams 412 

liig  Mountain,  etc.,  Co.'s  Apj)eal.  . .  .  433 
Big  Mountain  Imp.  Co.'s  Appeal....  442 

Bignold  V.   Andland 151 

Biles  V.  Holmes 656 

Bilbrough  v.  Metropolitan  Ins.  Co. . .     80 

Billings  V.  Taylor 430 

Billings  V.  Tolland  County  Ins.  Co.  .     47 

Binck  V.  Wood 503,  505 

Binesse  v.  Wood 134 

Biuks  V.   South   Yorkshire  Railway 

Co 693 

Binns  v.  Pigot 10 

Binns  v.  Stokes 313 

Bircli  V.  Benton 298 

Birch  V.  Wright 251,  271,  272 

Bird  V.  Bird 183 

Bird  V.  Earle 199 

Bird  V.  Holbrook 094 

Bird  V.  Higginson 271 

Bird  V.  Randall 407,  408 

Bird  V.  Smith 195 

Birge  v.  (liardiner 720 

Birmingham  v.  Empire  Ins.  Co 53 

Birmingham  v.  Gallagher 167 

Birmingham  Ins.  Co.  v.  Kroegher,  48,     70 

Birmingham  v.  Tuite 157 

Birnie  v.  Maine 588 

Biscoe  V.  Great  Eastern  Railway  Co.   785 

Bischoff  V.  Wethered 1 89 

Bishop  V.  Banks 752,  750 

Bishop  V.  Ely 665 

Bishop  V.  North 427 

Bishop  of  Winchester  v.  Knight.  . .  .  442 
Bishop  of    Winchester  v.  Mid    Hants 

Railway  Co 323 

Bissell  V.  Briggs 189,  192 

Bissel  V.  Hall 194 

Bissell  V.  Hopkins 143 

Bissell  V.  Kellogg 560,  589 

Bissell  V.  Pearce 326 

Bixby  V,  Dunlop 407 

Bize  V.  Dickason 503 

Bize  V.  Fletcher 36 

Bizzell  V.  Booker 053,  702 

Black  V.  Bogert 329 

Black  V.  Gregg .♦ 520 

Black  V.  Philadelphia,  etc.,  R.  R.  Co.  774 

Black  V.  Snigg 351 

Black  V.  Winneshiek  Ins.  Co 87,     89 

Blackhan  v.  Pugh 307 

Blacknian  v.  Welsh 218.  261 

Blackmore  v.  Boardman 237 

Blackmore  v.  Gregg 178 

Blackstone  v.  Allemania  Ins.  Co. . .  .     64 

Black  well  v.  Cummings 557 

Black  well  v.  Old  Colony  R.  R.  Co. . .   768 

Blades  v.  Higgs 403 

Blades  v.  Free 404 


XXVlll 


TABLE  OF  CASES. 


PAGE. 

Bladen  v.  City  of  Philadelphia 603 

Bladea  v.  Philadelphia 651 

Blair  v,  C'laxton 206 

Blair  v.  Cummiugs 195 

Blair  v.  Porter 155 

Blake  v.  Crowniushield 229 

Blake  v.  Exchange  Ins.  Co. . .  .21,  37,     60 
70,  77,  80,     82 

Blake  v.  Foster 224 

Blake  v.  Jerome 256 

Blake  v.  Mayor,  etc.,  of  Macon 609 

Blake  V.  Lanyon 407 

Blake  v.  Sanderson 249 

Blake  v.  Shaw 094 

Blake  v.  St.  Louis 635 

Blakely  v.  Pha?nix  lus.  Co 80 

Blakeslev  v.  John.son 186 

Blalock  V.  Randall 349 

Blauchard  v.  Atlantic  Ins.  Co 84 

Blanchard  v.  Baker 700,  738,  739 

Blanchard  v.  Bissel 611 

Blauchard  v.  Blackstoue 003 

Blanchard  v.  Ilsley 407 

Blanchard  v.  West.  Union  Tel.  Co. .   759 

Bland  v.  Klumpke 768 

Blanty  v.  Bearce .575,  576 

Blank  v.  Kiiinipke.    779 

Blazier  v.  Miller 609 

Bleaden  v.  Hancock 319,  326 

Bleeker  v.  Graham 150,  151 

Bleeker  v.  Johnson 396 

Blessing  v.  House 175 

Blewett  V.  State 729 

Blickenstair v.  Perrin 143 

Bliss  V.  Ball 737 

Bliss  V.  Collins 206 

Bliss  V.  Hall 784 

Bliss  V.  Kennedy 738 

Bliss  V.  Kingdom 442 

Bliss  V.  Thompson 489 

Block  V.  United  States -^92 

Blodgett  V.  Boston 622,  630 

Blogg  V.  Johnson 140 

Blond  V.  Womack 380 

Blood  V.  Howard  Ins  Co 38 

Blood  V.  Nashua,  etc.,  R.  R.  Co 701 

lilood  V.  White 540 

Bloomer  v.  Denman 409,  480 

Bloomfield,   etc..  Gas    Light    Co.    v. 

Calkins 617 

Blooming<lale  v.  Barnard 571,  572 

Bloxam  v.  Klsee 4Q9 

Blu(!  V.  Saver 200 

Blume  V.  McKlurk.^i 271 

Blunt  V.  liny 753 

Blunt  V.  MoU 454 

Blunt  V.  .McCormick 778 

Blunt  V.  .M.-lrh.T 391 

Blyilie  V,  Proprietor,  etc 093 

Boaril  of  Kd  neat  ion  v.  Scoville.  .  152,  150 
Board  of  Park  (NunmiHsioners  v.  Com- 
mon Council  of  Troy 590 

lioaril  of  Police  v.  Orant 37/) 

Boanlman  v.  Merrimack  Ins.  Co.  .41,     48 


PAGE. 

Boardman  v.  N.  H.  Ins.  Co 41 

Boardman  v.  Roe 498,  499 

Boardman  v.    Sill 3;'2 

Boas  V .  Updegro ve 5  lO 

Boatwriglit  v.  ^Etna  Ins.  Co 45 

Bobbitt  V.  Liverpool   Ins.  Co 123 

Bock  V.   Gorrisou 310 

Boddam  v.  Riley 133 

Bodine  v.  Exchange  Ins.  Co.  .33,  55,     50 

Bodurthav.  Goodrich 196 

Bodwell  V.  Bragg 10 

Bodwell  V.  Osgood 338,  339,  356  # 

Bodwell  V.  Webster 523 

Boehm  v.  Williamsburgh  Ins.  Co..     33 

Bogan  V .  Calhoun 134 

Boggs  V.  American  Ins.  Co. .  .41,  43,     44 
Boisgerardv.  New  York  Banking  Co,  448 

Boke  V .  Wheeler 180 

Boland  v.  Missouri  R.  R.  Co 723 

Bolch  V.  Smith 693 

Boll  V.  Indianapolis 041 

Bolls  V.  Carli 585 

Boiling  V.  Mayor 220,  260 

Boiling  V.  Stokes 243    ■ 

Bolton  V.  Colder 008 

Bolton  V .   Landers 214 

Bolton  V.  Miller 394 

Bolton  V.  Street 148 

Bond  V.  Coke 538 

Bond  V.  Coats 488 

Bond  V.  Douglas 290 

Bond  V.  Hiestand 000 

Bond  V.  Lockwood 141 

Bnud  V.  ]\[ayor  of  Newark   005 

Bond  V.  Newark 047 

Bond  V.  Perkins 448 

Bouliam  v.  Iowa  Central  Ins.  Co.  . .     84 

Boniface  v.   Scott 390 

Bonner  v.  State 377 

Bonner  V.   Welboru 706 

Bonny  v.  Seely 464 

Bonomi  v.  Backhouse 733 

Boody  V .    Drew 163 

Bool  V.  Mix 221 

Boom  V.  City  of  Utica 633,  730 

Boos  V.  World  Ins.  Co 93.    98 

Boos  V .  Ewing 323 

Booty  V.  Cooper 148 

Boot  and  Shoe    Ins.    Co.  v.    Melrose 

Soc 113 

Boot  and  Shoe  Manufs.  Ins.  Co.    v. 

Melrose  Soc 73 

I^ooth  V.  Ableman 144 

Booth  V.  D<'an 391 

Booth  V.  Mister 413 

liooth  V.  Wonderly 34 

Boon  V.  yT<]tna  Ins.  Co 07 

Boon  V.  Muri)hy 833 

Bordman  v.  Osborn 271 

Borden  V.  Fitch 190 

Borough  of  York  v.  Forscht 600 

Bornulaile  v.  Hunter 35,   100,   102 

Bosch  V.  B.  &  M.  R.  R.  Co 7(15 

Bosley  V .  Shauner 489 


TABLE  OF  CASES. 


XXIX 


PAGE. 

Boston,  etc. ,  V.  Gondii 17U,  4:50 

lioHton  V.  Richardson 610,  017 

Boston  and  Salem   Ice  (Jo.  v.    Royal 

ins.  Co 75 

Boston  Glass  Manuf .  Co.  v.  Blnney,  408 
Boston,  etc.,  R.  R.  Co.  v.  Ripley...   271 

Boswell  V.  Goodwin 541 

Botstord  V.  Darling 204 

Botting  V.  Martin 247 

Boucher  v.    Mulverhill 487 

Boucher  v.  New  Haven 087 

Bourne  V.   Diggles 661 

Boutell  V.  Melendy 498 

Bouton  V.  Am.  Ins.  Co 80,  57,  105 

Bourke  v .  Warren ; . . . .  286 

Bourne  v.  Taylor 489 

Bours  V.  Zachariah     -  .  .  679 

Bow  V.   Allenstown 599 

Bowditch  Ins.  Co.  v.  Winslow..  44,  117 

Bowdish  V.  Dubuque 259 

Bowen  v.  Preston 179 

Bowery  Ins.  Co.  v.  N.  Y .  Ins.  Co.  .     14 

43,     65 

Bowie  V.  Kansas  City 488 

Bowling  V.  Arthur 079 

Bowling  V.  Cook 591 

Bowlsby  V.  Spur 740 

Bowlsby  V.  Speer 743 

Bowman  v.  Foot 217 

Bowman  v .  Pacific  Ins.  Co 40 

Bowman  V.  Troy,   etc.,R.  R.  Co...   087 

Bown  V .  Bragg 202 

Boxheimer  v.  Gunn 583 

Boyce  v.  Shiver 590 

Boyd  V.  Beck 502 

Boyd  V .  Ellis 553 

Boyd  V.  Gault 140 

Boyd  V.  Gilchrist   472 

Boyd  V .  Logan 510 

Boyd  V .  Mosely 820 

Boydell  v.  Jones 285 

Boy  den  v.  Brookline 651 

Boyl  V.  Ins.  Co 82 

Boyle  V.  N.  C.  Ins.  Co 81 

Boyle  V .  Winslow 683 

Boylston  v.   Chase 451,  449 

Boynton  v.  Bod  well 210 

Boyuton  v .  (^hamplin 823 

Boynton  v.  Clinton  Ins.  Co 62,  113 

Boynton  v.  Farmers'  Ins. Co 68 

Boynton  v .  Hatch 164 

Boynton  v.  Middlesex  Ins.  Co 89 

Boynton  v .  Page 329 

Boynton  v.  Remington 288 

Boyter  v .  Dodsworth 482 

Boy  ton  v.  Clinton  Ins  .Co 52 

Brabbets  v.  Chicago,  etc.,  R.  R.  Co.   415 

Bracebridge  v. ^Buckley 218 

Bracken  v.  Rushville,  etc.  Co 433 

Brackenburry  v .  Laurie 155 

Brackett  v.  Evans 458 

Brackett  v .  Edgerton 137 

Brackett  v .  Lubke 712 

Bradish  v.  Schenck 201 


PAGR. 

Bradlpy  v .  Amis 777 

Bradley  v.  Ballard 638 

Bradley  v.  Bointon 181 

Bradley  v.  Bosley 322 

Bradley  v.  Covel 231 

Bradley  v.  Fill 756 

Bradley  v.  Fuller 551,  562 

iiradley  v.  Gill 751 

Bradley  V.  McAtee 626 

Bradley  v.  Mutual  Benefit  Ins.  Co..   102 

103 

Bradley  v.  People 760 

Bradley  v.  Potomac  Ins.  Co 57 

Bradley  v.  Root 251 

Bradley  v.  Spofford 835 

Brady  v.  N.  W.  Ins.  Co.  .40,  07,  74,     94 

Brad>  v.  Weeks 727,  751,  752 

Brady  v.  Western  Ass.  Co 88 

Brady  v.  Wilcoxeu 128 

Bradford  v.  Chicago 506 

Bradford  v.  Manly 500 

Bradshaw  v.  Hay  ward 395 

Bradshaw  v.   Omaha 631 

Bragdon  v.  Appletou  Ins.  Co 50 

Bragdon  v.  iSonerby 489 

Bragg  v.  N.  E.  Ins.  Co .52 

Braintree  v.   Ilingham 22i> 

Braman  v.  Bingliam 549 

Bramhall  v.  Flood 554 

Branch  v.  Doaue 784 

Brand  v.  Frunnviller 282 

Brandon  v.  Poestillo,  etc..  Mining  Co.,  427 

Branham  v.  San  Jose 487,  488 

Branner  v.  Stormount 081 

Brannin  v.  Voorhees 510 

Branniu  v.  Mercer  Co.  Ins.  Co 117 

Brashear  v.  Mason 800 

Braunstein  v.  Accidental  Death  Ins. 

Co 80,    89 

Bray  v.  Fremont 104 

Bray  v.  Wallingford 635 

Brayton  v.  Fall  River 708 

Brealey  v.  Collins 98 

Breard  v.  ]\Iechanics'  Ins.  Co 122 

Breasted  v.  Farmers'  Loan  and  Trust 

Co 100 

Breckenridge  v.  Auld 517 

Brecknock  Co.  v.  Pritchard 242 

Breese  v.  U.  S.  Tel.  Co 097,  698 

Brennan  v.  Tracy 283 

Brenner  v.  Bigelow 258 

Breverton  v.  Evans 230 

Brewer  v.  Chelsea  Ins.  Co 32,     29 

Brewer  v.  Dyer 247 

Brewer  v.  Knapp 218 

Brewer  v.  Sparrow 475,  470 

Brewer  v.  Marshall 890 

Brewer  v.  Tyringham 128 

Brewster  v.  Madden 552 

Brewster  v.  Wakefield 136 

Breyfogle  v.  Beekley 135,  143 

Briant  v.  Reed 156 

Brickett  v.  Davis 811 

Brickerhoff  v.  Board  of  Education. . .  595 


XXX 


TABLE  OF  CASES. 


Brichta  v.  N.  Y.  Lafayette  Ins.  Co. . .     76 

Bridge  v.  Niagara  Ins.  Co 84 

Bridges  v.  Ilawkesworth 486 

Bridges  v.  Perrj- 695 

Bridges  v.  Smyth 268 

Bridge  Company  v.  Williams 675 

Brieswick  v.  Mayor  of  Brunswick. . .  612 

Briggs  V.  Bovd 469,  477,  495 

Brigga  v.  Byrd 299,  305 

Briggs  V.  Fish 512 

Briggs  V.  Great  Eastern  11.  R.  Co 308 

Briggs  V.  Hall 279 

Briggs  V.  Lewiston 453 

Briggs  V.  N.  A.  Ins.  Co 69 

Briggs  V.  Planters'  Bank. 329 

Briggs  V.  the  Light  Boats 331 

Bright  V.  Wayle 515 

Brightman  v.  Bristol 781 

Brightnian  v.  Fair  Haven   768 

]irightman  v.  Kirner 629 

Brill  V.  Flagler 756,  765 

Brime  v.  Great  Western  Railway  Co.   643 

Bringhani  v.  Winchester 525 

Brinkley  V.  Willis 141 

Brinkmeyer  v.  Evansville 643 

Brinley  v.  National  Ins.  Co 74 

Brisbane  v.  O'Neall 744 

Briscoe  v.  Bronaugh 321 

Briscoe  v.  McGee 172 

Briscoe  v.  Power 588 

Bristol,  etc.,  Railway  Co.  v.  Collins..   405 

Bristowe  v.  Needham 445,  446 

Brit.  Am.  Ins.  Co.  v.  Joseph 69 

British  Eq.  Ins.  Co.  v.  Great  Western 

Rail.  Co 40 

British  Equity  Ass.  Co.  v.  G.  W.  Rail- 
way    119 

British  Mutual  Investment  Co.  v.  Cob- 
hold 660 

Brittaiu  v.  Lloyd 449,  493,  649,  704 

Brittin  v.  Handy 175 

Britton  v.  Mutual  Benefit  Ins.  Co. ...     96 

Brixton  v.  Baahgan 319 

Broadhead  v.  Milwaukee 626 

Broad  bent  v.  Imperial  Gas  Co 750 

]Jroad  V.  Ham 345 

Broadway  Baptist  Church  v.  McAtee,  628 

629 

Brobat  v.  Brock 546 

Brodcr  v.  Saillard 773 

Brofkelliank  v.  Sugrue 2!) 

Brodcr  V.  Saillard 755 

Bromley  v.  Hcliool  District 401 

Bromago  v.  I'rosser 292 

Brougiiton  V.  Powell 267 

Bronson  v.  La  Crosse  11.  R.  (!o 544 

BroriHon  v.  l{ailroad  C'r) 571 

Brookby  Park  CommiHsioners  v.  Arm- 

Btrorig 598.  021 

Brookf^s'  Appeal 5H5 

Brfiokcs  V.  Tirhborno 297 

Brooks  V.  BemisH '. 31 1 

Brooks  V.  Curtis 734 

Brooks  v.  Dalrymple 557 


P.\GE. 

Brooks  v.  Galster 253,  254 

Brooks  V.  Hert 667 

Brooks  V.  Lester 542 

Brooks  V.  JSchwerin 678 

Brooks  V.  Warwick 346 

Brookins  v.  White 525,  550 

Brookman  v.  Metcalf 112 

Brothers  v.  Cartter 414 

Broughton  v.  Mcintosh 505 

Brower  v.  O'Brien 364 

Brown  v.  Adams 239 

Brown  v.  Bates 173 

Brown  v.  Best 428 

Brown  v.  Bowen 740,  744 

Brown  v.  Bragg 234 

Brown  v.  Brown 222 

Brown  v.  Bridge 197 

Brown  v.  Campbell 130 

Brown  v.  Cattaraugus  County  Ins.  Co.     61 

Brown  v.  Christie 324 

Brown  v.  Chapman 342 

Brown  v.  Clifford 519 

Brown  v.  Commonwealth  Ins.  Co. ...     55 

Brown  v.  Crumy 242 

Brown  v.  Downell 119 

Brown  v.  Duplessis 617 

Brown  v.  Dewey 515,  522 

Brown  v.  Elliott 693 

Brown  v.  Gilman 323,  333 

Brown  v.  Hartford  Ins.  Co. 62 

Brown  v.  Hiatts 145 

Brown  v.  Hichards 564 

Brown  v.  Hoburger 765 

Brown  v.  Homan 177 

Brown  v.  Illius 739,  763,  773 

Brown  v.  Keller 214 

Brown  v.  Lakenian 348 

Brown  v.  Lapham 564 

Brown  v.  Lester 664 

Brown  v.  Lynn 655,  725 

Brown  v.  Mayor 604 

Brown  v.  Milwaukee,   etc.,   R.  R.  Co.  685 

688,  720 

Brown  v.  Mayor  of  Mobile 613 

Brown  v.  Moran 475 

Hrown  v.  New  York  Gas  Light  Co. . .   673 

Brown  v.  Nichols 196 

Brown  v.  Parker 194 

Brown  v.  Parsons 237 

Brown  v.  Perkins 729,  778 

Brown  v.  Powell 268 

Hrown  v.  Providence,  etc.,  R.  11 686 

Brown  V.  Quilter 23.5 

Brown  v.  Quincy  Ins.  Co 17 

Brown  v.  Randall 337.  348 

Brown  v.  Railway  Passenger  Asa.  Co.  110 

Brown  v.  Rich , 476,  488 

Hrown  v.  Roger  Williame  Ins.  Co. 86,    87 

,  (J3 

Brown  v.  Royal  Ins.  Co 74 

Brown  v.  Sawyer 487,  488 

Brown  v.  Savannah  Ins.  Co 87 

Brown  v.  Simpaon 321 


TABLE  OF  CASES. 


XXXI 


PAGE. 

Brown  v.  Simons 577 

Brown  v.  Stapleton 3-'U 

Brow  n  v.  Tlioni  paon 54G 

Brown  v.  Timnniny 470,  497 

Brown  v.  Trustees  of  Catlettsburg. . .   647 

Brown  v.  Turner 377 

Brown  v.  Watson 707,  7G8 

Brown  v.  Williams 53 

Brown  v.  Wood   170 

Brown  v.  Wood  worth 770 

Brmvu  v.  Yurlock 195 

Browning  v.  City  of  Springfield 635 

Browning  v   Dalesme 258,  278 

Browning  v.  Hanford 095 

Browning  v.  Morris 119 

Browning  V.   Springfield 035 

Brusli  V.  Kinsley 333 

Brush  V.  (.'ity  of  Carbondale 621 

Bruce  v.  Andrews 327 

Bruce  v.  Bruce .' 490 

Bruce  v.  Nelson 547 

Brugman  v.  Noyes 239 

Brumfield  v.  Carson 230 

Brumagim  v.  Tillinghast 487 

Brundage  v.  Adams 435 

Brunton  v.  Hall 227 

Brunette  v.  Schettler 581 

Bruner's   Appeal 139 

Bryan  v.  Cattell 365,  367 

Bryan  v.  Peabody  Ins.  Co 39 

Bryant  v.  Clark 451,463,  465 

Bryant  v.  Erskine 569 

Bryart  v.  Cowart 523 

Bryce  v.  Lorillard  Ins.  Co 39 

Brydon  v.  Stewart 416 

Buchan  v.  Sumner 327 

Buchanan  v.  King's  Heirs 177 

Buchanan  v.  Munroe 501 

Buchanan  v.  Kucker 190 

Buchanan  v.  Exchange  Ins.  Co 41,  63 

Buckbee  v.  U.  S.  Ins.  Co 106 

Buckelew  v.  Snedeker 183 

Buckingham  v.  Murray 298 

Bucklin  v.  Bucklin 555,  558 

Bucklin  v.  Truell 700,  738,  746 

Buckley  v.  Cater 166 

Buckley  v.  Daley 566 

Buckley  v.  Garrett 52,     62 

Buckley  v.  Handy 333 

Buckman  v.  Beigholz 134 

Buckman  v.  Buckman 180 

Buckman  v.  Green 754.  777 

Buck  master  v.  Kelly 546 

Buckuall  V.  Story 477,  478,  506 

Buckout  V.  Swift 539 

Buddenburg  v.  Benner 7 

Budolph  V.  Blust 648 

Buell  V.  Ball 631 

Buell  V.  Boughtou 4(J9,  499,  511 

Buff  V.  Turner 43 

Buffalo,  etc..  Turnpike  Co.  v.  City  of 

Buffalo 420 

Buffalo  Works  v.  Sun  Ins.  Co 24,  62 

Buff  urn  V.  Fayette  Ins.  Co 104 


PAOK. 

Buford  V.  McLung 314 

Buford  V.  N.  Y.  Ins.  Co 95 

Bakup  V.  Valentine 268 

Bulger  V.  Woods 183 

Bulkley  v.  Stewart 504 

Bullard  v.  Bowers 504 

BuUard  v.  Hascall 473 

Bullard  v.  Kinney 159,  107 

Bullion  Mining  Co.   v.  Croesus,  etc., 

Co 425 

Bullock  V.  Babcock 710 

Bullock  V.  Dommitt 240 

Bullock  V.  Hay  ward 183 

Bull  V.  Sykes 514 

Bulte,  etc  ,  Co.  v.  Vaughn 428 

Bulwer  v.  Bulwer 254 

Bumford  v.  Shuttleworth 509 

Bumpus  V.  Mayuard 10 

Bumstead  v.  Dividend  Ins.  Co 83 

Buuner's  Appeal 332 

Bunney  v.  Poyntz 333 

Bunton  v.  Richardson 265 

Bunton  v.  Worley 305 

Burbank  v.  Crooker 183 

Burbank  v.  Bockingham  Ins.  Co 53 

Burchard  v.  State 601 

Burchell  v.  Marsh 90 

Burd  V.  McG  regor 193 

Burden  v.  Stein 623 

Burdick  v.  Glass  Co.,  454,  450, 455, 463, 464 

Burdick  v.  Jackson 514 

Burditt  V.  Swenson 755 

Burgess  v.  Alliance  Ins.  Co  70 

Burgess  v.  Carpenter 391 

Burgess  v.  Clements 6 

Burke  v.  DeCastro,  etc.,  Co 707 

Burke  v.  Louisville,  etc.,  R.  R.  Co.  . .   671 

Burkhart  v.  Jennings 343 

Burlington  v  Lawrence 623 

Burlington,  etc.,  R.   R.   Co.  v.  West- 
over 671 

Burn  V.  Phelps 273 

Burnap  v.  Albert 337 

Burnard  v.  Haggis 710 

Burnet  v.  Auditor  of  Portage  County,  370 

Burnett  v.  Anderson 155 

Burnett  v.  Lvnch 249 

Burnett  v.  Pratt 570 

Burnes  v.  McCubbin 239 

Burnes  v.  Pennell 164 

Burnes  v.  Simpson 185 

Burnham  v.  Boston 040 

Burnham  v.  Butler 066 

Burnham  v.  Chapman 393 

Burnham  v.  Chicago 028 

Burnham  v.  Kempton 747,  774 

Burnhisel  v.  Firman 135 

Burns  V.  Cooper 201 

Burns  v.  Bellefontaine  R.  R.  Co 723 

Burns  v.  McBain 289 

Burns  v.  Taylor 333 

Burr  V.  Senton ♦ 211,  235 

Burrell  v.  Ball 232 

Burrell  v.  Jones 404 


XXXll 


TABLE  OF  CASES. 


PAGE. 

Burrill  v.  Boston 603,  633,  633 

Burris  v.  North 337,  354 

Burritt  v.  Saratoga  Couuty  Ins.  Co. .     43 

Burrougli  v.  State  Ins.  Co 107 

Burrows  v.  Bell 308 

Burrows  v.  March  Gas  and  Coke  Co..  673 

719 

Burrv  v.  Nickolls 161 

Burst  V.  Gibbons 344,  346 

Burt  V.  Peoples  Ins.  Co 61 

Burt  V.  Place 349,  470 

Burt  V.  Wilson 321 

Burton  v.  Black 149 

Burton  v.  Philadelphia,  etc.,  It.  R.  Co.  689 

Burton  v.  St.  George's  Society 100 

Burton  V.  Tannehill 708 

Burton  v.  Wheeler 572 

Bussell  V.  Hudson  River  R.  R.  Co. . .   415 

Bussell  V.  Town  of  Steuben 635 

Bussey  v.  Page 576 

Bussnian  v.  (iauster 272 

Bustou  V.  Weate 743 

Butcher  v.  Andrews 444 

Butler  V.  Charlestown 600 

Butler  V.  Dunham 607 

Butler  V.  Hunter 690,  772 

Butler  V.  Hubbard 393 

Butler  V.  Ladue 531 

Butler  V.  Livermore 486,  508 

Butler  V.  Peck 740,  742 

Butler  V.  Rodgers 749,  775 

Butler  V.  Rovs 178 

Butler  V.  Viele 590 

Butnian  v.   Hobbs 124 

Butt  V.  EUett 325 

Butte,  etc. ,  Co.  v.  Morgan 739 

Butte,  etc.,  Co.  v.  Vaughn 428 

Butter  V.  Chapman 597 

Butterfield  v.  Beardsley 159 

Butterfield  v.  Forrester 412,  767 

Butterfield  v.  Klaber 726,  756,  757 

Button  V.  Hud.son  River  R.  R.  Co 719 

Button  V.  Royal  Ins.  Co 83 

Buttrick  V.  Wentworth. 581 

Buxton  V.  Nortlieastern  Railway  Co..   684 

Buzzell  V.  Laconia,  etc.,  Co 417 

Byers   v.   Martin 285 

Byrant  v.  Clark 451 

Bvrkdt   V.  Monohon 289 

Byrnr  V.   VanllocHen 221 

Byron  v.    New  York    State    Printing 
Telegraph  Co 418 


c. 


C'abalcro  v.  Home  Ins.  Co 69 

Cabcjls  V.  Piiryenr 141 

Ca.b;  V.  Re.Iditt 290.  312 

C.idv  V.  Poit.r 150,  155 

Cah'aba  V.  Miirm^tt 488 

Cahill  V.  Higg.r.. .  .• 103 

Cairn,  etc.,  R.  R.  Co.  v.  Facknoy 331 

Caldwell  v.  Copeland 423 


PACiE. 

Caldwell  v.  Fulton 422,  430,  433 

Calef  V   Thomas 353,  354 

Calhoun  V.  Calhoun 141 

Calias  v.  Whidden 469,  510 

Calkins  v.  Barger 669,  670 

Calland  v.  Loyd 470 

Callahan  v.  Cofiarata 345,  346 

Calvert  V.  Aldrich 177 

Calvert  v.  Bradly 251 

Calvert  v.  Hamilton  Ins.  Co .40 

Cauiarillo  v.  Feulon "^79 

Camden  v.  Vail 323 

Camden  V.  Mulford 613 

Cameron  v.  Fowler 194,  195 

Cameron  v.  Young 186 

Camp  V.  W^estern  Union  Tel.  Co 698 

Campbell  v.  Adams 114 

Campbell  v.  American  Popular  Ins. 
Co 90 


Campbell  v.  Arnold 

Campbell  v.  Baldwin 

Campbell  v.  Bear  River,  etc.,  Co . .  655, 

Campbell  v.  Boggs 

Campbell  v.  Charter  Oak  Ins.  Co.  . . . 

Campbell  v.  Cooper 

Campbell  v.  City  of  Providence 

Campbell  v.  Dewick 

Campbell  v.  Hollo  way 

Campbell  v.  Hamilton  Ins.  Co 

Campbell  v.  Herron 

Camjibell  v.  International  Ass.  Soc. . 

Cami)bell  v.  Int.  Ins.  Co 

Cam])ion  v.  Kille 

Campbell  v.  Lewis 235, 

Campbell  v.  Merchants'  Ins.  Co 

Campbell  v.  Monmouth  Ins.  Co 

Campbell  v.  New  Orleans 

Campbell  v.  N.  E.  Ins.  Co.  .36.  37,39, 

95,  98, 

Campbell  v.  Portland  Sugar  Co 

Campbell  v.  Seaman,  727,  749, 750. 756, 

Canii)bell  v.  Spottiswoode 

Campbell  v.  Vedder 

Canal  15ank  v .  Baidi  of  Albany 

Candy  v.  Spencer 

Cannavan  v.  Conklin 

Cann<^rs  v.  Ilollard 

Canning  v.  Williamstown 

Cannon  v.  Hare 

Cannock  v.  Jones 

Cannon  v.  McNab 

Cannon  v.  Stuart 

Capel  V.  Jones 292, 

Capen  v.  ( 'rowell 133, 

Cardigan  v.  Arniitage 

Cardival  V.  Smith 337,  347,  348, 

Car<'w  V.  Rutlu^ford 407, 

Carhnrt  v.  Auburn  Gas  Light  Co.,  762, 

(■aritliers  v.  Weaver 

Carl  V.  Ay  res 343, 

Carleton  v.  Bickford 190, 

Carleton  v.  Franconia  Iron,  etc.,  Co.  . 
Carlisle  v.  Chambers 


264 
324 
744 
429 
507 
83 
392 
413 
592 

~52 
172 

50 
104 
592 
249 

37 

68 
506 

93 
132 
405 
783 
367 
535 
490 
4 
711 
134 
716 
255 
240 
516 
399 
299 
130 
227 
356 
408 
768 
259 
353 
192 
693 
531 


TABLE  OF  CASES. 


XXX111 


PAGE. 

Carlisle  v.  Cooper 746,  773 

Carlisle  v.  Sheldon 723 

Carlon  v.  Ireland 653 

Carl  vie  v.  Williams 556 

Carlyon  v.  Levering 428,  439 

Carney  v.  O'Neil ; 449,  451 

Carpenter  v.  American  Ins.  Co 27 

Carpenter  v.  Bailey.  . .  .311,  312,  305,  306 

Carpenter  v.  Blake 681 

Carpenter  v.  Bo  wen 566,  577 

Carpenter  v.  Biggs 435 

Carpenter  v.  Bristol 363 

Carpenter  v.  Brand 127 

Carpenter  v.  Jones 254 

Carpenter  v.  Oakland 196 

Carpenter  v.  Providence  Ins.  Co.  .  .13,  14 

60,  64 

Carpenter  v.  Taylor 2 

Carpenter  v. Washington  Ins.  Co  .  .  ,25,  75 

Carpentier  v.  Breuham 571 

Carr  v.  Benson 434 

Carr  v.  Carr 519 

Carr  v.  Dodge 171 

Carr  v.  Ellison 237 

Carr  v.  Hobbs 321 

Carr  v.  Hood 307 

Carr  v.  Northern  Liberties 640 

Carr  v.  Kissing 518 

Carr  v.  Waldron 570 

Carrico  v.  Merchants',  etc..  National 

Bank 323 

Carrico  v.  Farmers',  etc.,  Bank   523 

Carroway  v.  Merchants'  Ins.  Co 87 

Carroll  v.  Board  of  Police 363 

Carroll  v.  Bird 402 

Carroll  v.   Charter  Oak  Ins.   Co.  .  .32,     28 

Carroll  v.  Mayor  of  Tuskaloosa 629 

Carroll  v.  Newton 264 

Carroll  v.  Staten  Island  R.  R.  Co. 655,  665 

Carrugi  v.  Atlantic  Ins.    Co 59 

Carson  v.  Ely 463 

Carson  v.  Maine  Ins.  Co 17 

Carstairs  v.  Taylor 257 

Carter  v.  Boehm 42 

Carter  v.  Canterbury 505 

Carter  v.  Carter 272 

Carter  v.  Coleman 186 

Carter  v.  Hobbs 3,     12 

Carter  v.  Holman 514 

Carter  v.  Humboldt  Ins.  Co 62,  25,     87 

Carter  v.  Jarvis 276 

Carter  v.  Taylor 536 

Carter  v.  Towne 703 

Cartling  v.  Hubert 333 

Cartmill  v.  Brown,   Adm'r 134 

Cartwright  v.  Gray 749 

Cartwright  v.  Rawley 503 

Cartwright  v.  Wright 298 

Carver  v.  Parmer 199 

Cary  v.  Allen 281,  282 

Gary  v.  White 587 

Case  V.  Fogg 10,     11 

Case  V.  Hartford  Ins.  Co 67 

Case  V.  Mayor  of  Mobile 600 

YOL.  IV  —  E 


PAGE. 

Case  V.  Roberts 509 

Case  of  the  Seven  Bishops 297 

Case  V.  Wresler 375 

Casebeer  v.  Mo  wry 727,  777 

Cashill  V.    Wright 7,  054 

Casler  v.  Conn.  Ins.  Co 102 

Cass  V.  New  Orleans  Times 303,  310 

Cassidy  v.  Town  of  Stockbridge 676 

Cassin  v.  Delaney 303 

Cassiday  v.  McKenzie 404 

Castello  V.  Circuit  Court 362 

Castrigu  v.  Imrie 188,  191 

Caswell  V.  Worth 704 

Catawissa  R.  R.  Co  v.  Armstrong. .  .   656 

Catlin  V.Aiken '. 132 

Catlin  V.  Brickard 507 

Catlin  V.  Bell 388 

Catlin  V.  Springfield   Ins.  Co.  .38,  39, 

68     8** 

Catlin  V.  Valentine 750,'  752 

Catoir  v.  American  Ins.  Co .30,  103 

Catron  v.  Tenn.  Ins.  Co 43 

Catterlin  v.  Somerville 505 

Catts  V.  Phalen 495 

Caulfield  V.  State   647 

Caulon  V.  Green 462 

Caughey  v.  Smith 407 

Cavey  v.  Ledbitter 749 

Cayle's  Case 5 

Cayzer  v.  Taylor 417,  655 

Cazenove  v.  British  Eq.  Ass 44 

Cazenove  v.  British  Eq.   Ass.  Co.  .99,  100 
Cazenove  v.  British  Equitable  Assoc.     97 

Center  v.  Davis 257 

Center  v.  Finney 666 

Center  v.  Spring 354 

Central  Bank  v.    Copeland 537 

Central  R.  R.  Co.  v.  Moore 654,  655 

Cezar  v.  Karutz 278,  772 

Chabourne    v.  Ilanscom 129 

Chadwick  v.  Turner 590 

Challefoux  v.  Ducharme 179 

Chalmers  v.  Harris 497 

Chalmers  v.  Vignand's  Synd 210 

Chamberlain  v.  Enfield 764 

Chamberlain  v.  Masterson 3,     7 

Chamberlain  v.  Sibley 366 

Chamberlain  v.  Warburton  357 

Chambers   v.   Clearwater 196 

Chambers  V.  Davidson 316 

Chambers  v.  Robinson   339 

Champion  v.  Hartshorne 399 

Champlain  v.  Railway  Pass.  Ass.  Co.  110 
Champlain,  etc.,  R.  R.  Co  v.  Valentine  200 

Champney  v.  Coope 548 

Chandet  v.  Stone 393 

Chandler  v.   Cox 404 

Chandler  v.  Dyer 593 

Chandler  v.  Ricker 179 

Chandler  v.  Sanger 489 

Chandler  v.  St.  Paul  Ins.  Co 87 

Chandler  v.  Thurston 201 

Chandler  v.  Worcester  Ins.  Co 68 

Chandler  v.  Warren 197 


XXXIV 


TABLE  OF  CASES. 


PAGE. 

Chapin  v.  Fellowes 107,  108 

Chapin  v.  Foss 199 

Cbapin  v.  Osborn 371,  372 

Chapman  v.  Allen 325,  317 

Chapman  v.  Armistead 575 

Chapman  v.  Atlantic    Railroad 25 

Chapman  v.  Beardsley 323 

Chapman  v.  Cook 077 

Chapman  v.  Chicago,  etc.,  R.  R.  Co. .    137 

Chapman  v.  Dead 347,  352 

Chapman  v.  Hatt 185 

Cliapman  v.  Holmes 236 

Chapman  v.  Kirby  218 

Cha[)man  v.  Mayor  of  Macon 639 

Chapman  v.  Poole 82 

Chapman  v.  Rothwell 694 

Chapman  v.  Republic  Ins.  Co 100 

Chapman  v.  Spiller 488 

Chapman  v.  Speller 479,  502 

Chapman  v.  Woods 348 

Charles  v.  Haskins 185 

Charles  v.  Rankin 437 

Cliarless  v.  Rankin 733 

Charleston  Ins.  Co.  v.  Neve 81 

Charter  Ouk  ius.  Co.  v.  Brant 108 

Charity  v.  Riddl« 784 

Charlton  v.  Lay 501 

Charlestovrn  v.  Hubbard 447 

Chase  v.  Blackstown  Canal 378 

Chase  v.  Dwinal 489 

Chase  v.  Dow 148 

Chase  v.  Hamilton  Ins.  Co 31,    54 

Chase  v.  Lowell 652 

Chace  v.  May 505 

Chase  v.  Maberry 654 

Chase  v.  McLellan 558 

Chase  v .  McDonald 593 

Chase  v.  New  York,  etc.,  R.  R.  Co. . .  714 
Chase  v.  New  York  Central  R.  R.  Co  655 

Chase  V.  Peck 522 

Chase  v.  Silverstone 739 

Chase  v.  Westmore 333,  330 

Chase  V.  Whitlock 282 

Chasemore  v.   Richards 700,  741 

Chataigne  v.  Bergeron 702 

Chatfield  V.  Wilson 700,  732,  739 

Clmtham  v.  Shcarou 732 

Chatlock  V.  Shaw 98 

Chatterton  v.  Fox 279 

Chauncey  v.   Arnold 553 

Chauney   v.  Wht-aton 138 

Cheatham  v.  Pliuke 255 

Cheatham  v.  Shearon 729 

Chceney  v.  Town  of   Hrookfield 649 

Chei'Ho  V.  Scales 263 

CheeHcbroiigh  v.  Hunter 128 

Cheesebrough    v.    Millard 572 

Cheelliam  v.  Hainj)Hon.  ...    20,  256 

Chenango  Kridge  Co.  v.  Lewis. .  .758,  778 

Chenery  v.  Goodrich 285,  288 

Llieney  v.   Woodniir 270 

Chenowitli  v.    (.'hanibf-rlain 680 

Clieritree  v.  Hoggen 290 

Cherry  v.   Monro 573 


PAGK. 

Chesley  v.  Welsh 209 

Chitham  V.   Williamson 433 

Chicago  V.  Gallagher 677 

Chicago  V.  Hoy 636 

Chicago  V.  McCarthy ,* 637 

Chicago  V.  McGinn 639 

Chicago  V.  McGraw 644 

Chicago  V.  O'Brennan 262 

Chicago  V.  People 604 

Chicago  V.  Powers 615 

Chicago  V.  Robbins 635 

Chicago  V.  Rumpeflf 610 

Chicago  R.  R.  Co  v.  Ames 189 

Chicago  V,  Storr 636 

Chicago  V.  Wright 617 

Chicago,  etc,,  R.  R.  Co.  v.  Becker 720 

Chicago,  etc.,  R.  R.Co.  v.  City  of  Joliet  619 

Chicago,  etc.,  R.  R  Co.   v.  Hatch 718 

Chicago,  etc.,  R.  R.  Co.  v.  Jackson. . .  417 
Chicago,  etc.,  R.  R.  Co.  v.  McCarthy.  397 
Chicago  &  Alton  R.  R.Co.  v.  Murphy  414 
Chicago,  etc.,  R.  R.  Co.  v.  Pondrom. .  718 
Chicago,  etc.,  R.  R.Co.  v.  People  373,  374 
Chicago,  etc.,  R.  R.  Co,  v.  Seiser. . . .  687 

Chicago,  etc.,  R.  R.  Co.  v.  Shultz 137 

Chicago,   etc..   Oil,   etc.  Co.  v.  U.    S. 

Pet  Co 433 

Chicago,  etc.,  R.  R.  Co.  v.  Utley 685 

Chicago,  etc.,  R.  R.  Co.  v.  Ward 714 

Chicago  Ins.  Co.  v.  Warner 105 

Chickering  v.   Faile 180 

Chickering  v.  Globe  Ins    Co 104 

Chidsay  v.  Canton 035,  674 

Chilton  V.  Braiden 321,  322 

Child  V.  Boston 640 

Cliild  V.   Baylie 207 

Childs  V.  Clark 250 

Childs  V.  Eureka,  etc.,  Works 472 

Child  V.  Horner ." 313 

Child  V.  Mann 157 

Child  V.    Moore 500 

Child  V.  Morley 462 

Childers  v.  Boulnois 445 

Childress  v.  Mayor  of  Nashville 619 

Chipman  V.  Emeric 244 

Chipman  v.    Morrill 459 

Chi[)uuin  V.  Palmer 764,  777 

Chisholm  v.  National  Capital  Ins.  ('o     92 

Chorley  v.  Bolcot 681 

Chowne  v.  Bailis 63 

Christian  V.   Austin 323 

Chretien  v.    Doney 232 

Christia  v.  Newberry 534 

Christine  v.  Chaney 452 

Christopher  v.  Atistiu 279 

Christinass  V.    Russell 192,   196 

Christman  v.    Floyd 268 

Ciiristy  v.    Dana 538,  526 

Chri.sty  v.  St.   Louis 506 

Chumasero  v.  Potts 358 

Ch  11  roll  V.  Brown ',^39,  244 

Cliurch  V.  Cole 519 

Church  V.  Cherryfield 679 

Church  V.  Gihnan 225 


TABLE  OF  CASES. 


XXXV 


PAGE. 

Church  V.  Kidd 130 

Church  V.  Maloy  546 

Church  V.  Mausfield 410 

Churchill  v.  iSiggers 337 

Churchill  v.   Stone 473 

Churl    V.   Lowell ; \...  210 

Cibil  V.  Hill 240 

Cilley  V.    Hawkins 261 

Citizens'  Ins.  Co.  v.  McLaughlin 21 

Citizens'  Ins.  Co.  v.  Marsh 68 

Citizens'  Ins.  Co.  v.  Sort  well/ 116 

Cincinnati  v.  Stone 411 

Cincinnati  Ins.  Co.  v.  Rosenthal 120 

Cissna  v.  Haines 548 

City  V.  Dureau 613 

City  V.  Shields 598 

City  Bank    of  New  York  v.  Skelton.   156 

City  Council  v.   Ahrens 625 

City  Council  v.  Blake 613 

City  Council  v.  Gilmer 640 

City  Council  v.  Payne 648 

City  Council  v.  State. . .  ^ 630 

City  Ins.  Co  v.    Corlies 48,  07,     69 

City  Railway  Co.  v.  Louisville 617 

City   Railroad  Co.  v.  Memphis 617 

City  of  Atchison  v.   Challiss. .......  641 

City  of  Boston  v.    SchaflFer 623 

City  of  Bowling  Green  v.  Carson.  . . .  624 
City  of   Brooklyn   v.   Brooklyn  City 

R.  R.    Co 709 

City  of  Brownville  v.  Cook 612,  613 

City  of  Burlington  v.  Burlington  & 

Mo.  R.  R.  Co 630 

City  of  Camden  v.  Allen ^. .  630 

City  of  Chicago  v.  Kelly 638 

City  of  Chicago  v.  McGiven 637 

City  of  Chicago  v.  People 633 

City  of  Chicago  v.    Rumpff 625,  641 

City  of  Cincinnati  v.  Penny 693 

City  of  Cincinnati    v.  Stone 397 

City  of  Delphi  v.  Evans 615 

Citv  of  Dubuque   v.  Illinois    Central 

R.  R.   Co 630 

City  of  Galena  v.    Corwith 602 

City  of  Henderson  v.    Sandefur 636 

City  of  Jackson  v.  Bowman 602 

City  of  Keokuk  v.    Merriara 372 

City  of  Lafayette  v.  Cox 604 

City  of  Leavenworth  v.  Rankin 602 

City  of  Louisville  v.  Kean 878 

City  of  Madison  v.  Ross 642 

City  of  McGregor  v.  Boyle 779 

City  of  Memphis  v.  Battaile 626 

City  of  Memphis  v.  Memphis  Water 

Co 615 

City  of  Newark  v.  State 627 

City  of  Ogdensburgh  v.  Lovejoy. . . .  761 

City  of  Ottawa  v.  People 357 

City  of  Philadelphia  v.  Collins 760 

City  of  Philadelphia  v.  Gilmartin  .  .   760 

City  of  Quincy  v.  Jones 636,  691 

City  of  Richmond  v.  Richmond,  etc., 

R.  R.  Co 620,  630 

City  of  Richmond  v.  Smith 646 


PAGE. 

City  of  Salem  v.  Eastern  R.  R.  Co. .  780 

City  of  Selma  v.  Mullen 603 

City  of  St.  Louis  v.  Allen 598 

City  of  St.  Louis  v.  Alexander 007 

City  of  St.  Louis  v.  Shields 508 

City  of  Shreveport  v.  Levy 610,  611 

City  of  Troy  v.  Atchison 611 

City  of  Troy  v.  Atchison,  etc.,  R.  R. 

Co 611 

City  of  Wyandotte  v.  White 719 

Clancy  v.  Byrne 711 

Clancy  v.  McEnery 470 

Clancy  V.  Overman 398 

Clapp  v.  Hartford 600,  628 

Clapp  V.  Union  Ins.  Co 43 

Clare  v.  Lamb 502 

Clare  v.  National  City  Bank 708,  712 

Clary  v.  Prot.  Ins.  Co .' . .  .     70 

Clark  v.  Babcock 235 

Clark  V.  Clark 239 

Clark  V.  Cleveland 356 

Clark  v.  Davenport 601 

Clark  V.  Dobbins 330 

Clark  V.  Draper 334 

Clark  V.  Dutcher 487 

Clark  V.  Dutton 130 

Clark  V.  Eighth  Avenue  R.  R.  Co. .  .   723 

Clark  V.  Foxcroft 458,  695 

Clark  V.  Fraley    267 

Clark  V.  Freeman 283 

Clark  V.  Fry 737 

Clark  V.  Goodwin 185 

Clark  V.  Hall   332 

Clark  V.  Harvey 253 

Clark  V.  Hamilton  Ins.  Co 59 

Clark  V.  Hobbs 529 

Clark  V.  King 472.  474 

Clark  V.  Lake  St.  Clair,  etc.,  Ice  Co .   779 

Clark  V.  Laughlin 534 

Clark  V.  Lawrence 775 

Clark  V.  Lyon 531 

Clark  V.  Lockport 635 

Clark  V.  Manufacturers' Ins.  Co.  .  43,  119 
Clark  V.  Mayor,  etc.,  of  Syracuse. . . .  784 

Clark  V.  McKenzie 368 

Clark  V.  Minnis 36:2,  378 

Clark  V.  N.  E.  Ins.  Co 52 

Clark  V.  Oman 540,  542 

Clark  V.  Peckham 731,  760,  768 

Clark  V.  Phoenix  Ins.  Co 83 

Clark  V.  Rannie 253 

Clark  V.  Thompson 196 

Clark  V.  Waterman 400 

Clark  V.  Washington 420 

Clark  V.  Willett 429,  438 

Clarke  v.  Abiugton 133 

Clarke  v.  City  of  Rochester 595,  599 

Clarke  v.  Cummings 215,  21 6 

Clarke  v.  Curtiss 561 

Clarke  v.  Fitch 288 

Clarke  v.  Fireman's  Ins.  Co 70 

Clarke  v.  Holmes 417 

Clarkson  v.  Lawson 311 

Clarkson  v.  McCarthy 291 


xxxvi 


TABLE  OF  CASES. 


PAGE. 


Clavering 434.  442 


.23, 


Clavering  v 

Clawson  v.  Eicbeaum 

Clawsou  V.  Munsoa 

Clay  V.  Harrison   •••■•• 

Clay  V.  Nicholas  County  Court 

Clav  V.  Roberts .«, 

ClaV  Ins.  Co.  v.  Wusterbousen ig 

Clavards  v.  Detbick 

ClaVcomb  v.  McCoy 

Clayton  v.  Blakey 

ClaVton  V.  Bulterfield.  . . .  •  •  •  • •  • 

Clegborn  y.  N.  Y.  Cent.  &  Hudson  R. 

R.  R.  Co 

Cleland  v.  Thornton    ^^g 

Clemens  v.  Bsoomfield ;;^.-, 

Clemens  v.  Murphy 
Clement  y.  Canfield 
Clement  v.  Cbivis  . 
Clement  V.  Fisher.  . 

Clement  v.  Lewis ;:gQ 

Clementine  v.  State •  •  •  •   ^ 

Cleyes  y.  Willoughby '^'^''  ""^ 

Cleveland  v.  Board  Finance  ...  .■ 
Cleaveland  v.  Chicago,  etc.  R.K.'^c 
Cleveland  v.  Citizens'  Cias  Light  Co 


536 
559 

24 
60S 

28': 


506 

208 

10 

411 
C69 


263 
690 
283 
298 
310 


Cochran  v.  Butterfield. 
Cochran  v.  Davis 


PAGE. 

.  297 
.  .  394 

717 


Cochran  v.  Miller '^^ 

Cr)chran  v.  Utt ^^t 


155 
553 
220 


167 
16 

658 
25 

398 


Cleveland  v.  Spier 

Cleveland  v.  Wick .  -  •  •  •  • 

Clinton  v.  Cedar  Rapids,  etc. 


372 
684 
733 
749 
654 
627 


R.  R. 


Co 

Clinton  v. 
Clinton  v. 
Clinton  v. 


598 


Clinton  v.  Strong 
Cloon 


H^wa^d.- k\'f^'fi 

Hope  Ins.  Co ^Wl'  rlt 

Myers  ^'^^'  '^^ 


.489, 


738, 
493,  493 


;.Qerry..r.:...  344,  34.5,  349,35(3 


Closon  V.  City  of  MiUvaukee 

Closon  V .  Corley 

Clossen  v.  Leopold •  •  •  •  •  •  •  • 

Staples 341,  rfol. 


610 
223 
7 
353 
158 


Ins.  Co.. 


770 
669 


103 
4:53 
695 


Closson 

Clouston  v.  Shearer ^'j" 

Clowes  V.   Beck , •  •  •  ** 

Clowes  v.  Staffordshire  Potteries,  etc. 

Co 

Cloy  V.Wood "";^ 

Clough  V.  Unity ^ ^"^^ 

Cluff  v.  Mutual  Benefit 

Clute  V.  Carr 

Clute  V.  Goodell 

Cluto  V.  Wiggins. •  •  •  •  ^' 

Clutterbnck  v.  Chaffers. -J4,  ^.N 

Clymer'H  Lesnen  v.   Dawkins ._•  .    1 '» 

Coalev.  Hannibal  R.R.  Co.      ..2.4,  071 

Coal  Company  V.  Fry l^^'  ^^^^  S 

Coates  V.  Cheevtr ' 

CoatoB  V.  Mayor "i" 

Cobb   -    "— "  ^'-^ 

C< 

Cobb  V.  »»..." _j2jj 

59 
046 


Cochran 

Cochrane  v.  O'Brien 

Cochran  v.  Utt 

Cocke  v.  Brogan *^^' 

Cocke  v.  Conigmaker ^^o 

Cockayne  v.  Hodgkisson ^ij» 

Cockburn  v.  Thompson  .  . .  ... 

Cockerill  v:  Cincinnati  Ins.  Co 

Cockerham  v.  Nixon 

Cockerell  v.  Corn  Ins.  Co 

Cockran  v.  The  State 

Coddington  v.  Dunham ^^^ 

Codman  v.  Evans '•L'^ 

Codman  v.  Jenkins *' ^ 

Codman  v.  Johnson ^^^ 

Cody  V.  Quarterman ^^^ 

Coev.  Clay ^^J 

Coe  v.  Piatt 'S^ 

Coev.  Wise.. # /'- 

CofEee  v.  Neely tli 

CoiRu  V.  Coffin ^^:^ 

Coffin  y.  Talman *^- 

Cogaswell  v.  Lexington •  •  •    <o^ 

Co|gs  V.Bernard   328.386 

Coghlan  V.  Calaghan. . 

Cohen  v.  Dupont 

Cohen  v.  Gwynn 

Cohen  v.  Morgan 

Cohen  v.  N.  Y.  Ins.  Co 

Coit  v.  Brauusdorf - 

Coit  ^  Commercial  Ins.  Co ^i 

Coit  y .  Fougera i*  " 

Coit  v.  Parmer. , ^^"i 

Coit  V.  Waples —  ^'i° 

Cokerv.  Birge '26,  7o5 

Coker  v.  Pearsall  .  . . 

Col  bis  V.  Selden 

I  Colbourn  v.  Dawson 


398 
279 
165 
339 
119 
249 


22H 
707 
433 


y.  Mason •••   ^'r; 


Colburn 

Colburn  v.  Patmore 

Colby  v.  Cato „  , 

Cole  v.  Curtiss 339.  344.  354 


301,  403 
, ...  583 


Cole  V.  Edgerly 
Cole  V.  Fisher 
Cole  V.  Green 
Cole  V. 
Cole  V. 
Cole  v. 

Cole  v.    IT ij     ij 

Coh'grove  v.  New  York,  etc.,  R.  W.  ^^^ 

Coles  vVlo'wa  State  Ins.  Co 112,  IJJ 

Colgrove  v.  Fihnoro 

f 'linil  WITK i-»-^,     - 

6 


Nasbville 
Patters<m 
White  .  . . 
Wilson 


....  703 
. . .  214 
....  644 
252,  266 

275 

....  311 


>bbv.  Bennett i93  USltman  v:  Cbadwick 433,430 

,V,b  v.  Charter Coleman  v.  ( 'b-ments •  •  ■ "   l'^ 

>»'!'  V.  C.urt.B. •  •  •]"      ,,  ,^,,„,,,,  ,..  n,u.ht 311,  263 


Cobl)  V.  Davenport. 
Cobb  V.  InH.  Co.  of  N.  A. 

Cobb  V.  Portland "Ij^ 

Cobb  V.  Smith i,' 


Cobb 
Cobura  v 


208 

StokeH nnK 

Kerewcll ^-^-^ 


Lane •  •  •  • 

Second   Avenue  Railway 


Coleni! 

Coleman 

Coleman 

Coleman  v.  Van  Renasalaer,  521.  525,  533 
CoUamer  v.  Langdou. 


173 
617 


580 


TABLE  OF  CASES. 


XXXVll 


PAGE. 

Collett  V.  Morrison  10 

Collier  v.  Coates 498 

Collius  V.  Charleston  Ins.  Co 41 

Collins  V.  Council  Blulfs 637 

Collins  V.  Dorchester 677,  G7iJ 

Collins  V.  Evans 401 

Collins  V.  Hatch 602,  6UU 

Collins  V.  Hasbrouck   244 

Collins  V.  Love 338 

Collius  V.  Torry 575 

Colt  V.  Phoenix  Ins.  Co 52 

ColiTmbia  v.  Harrison 613 

Columbia  Ins.  Co.  v.  Cooper. .  24,  27,     29 

36,    43 

Columbia  Ins.  Co.  v.  Lawrence. .  .23,     24 

25.  43,  44,  61,  68,  84,    88 

Columbia  Ins.  Co.  v.  Stone 114 

Columbian  Build.  Assoc,  v.  Cruny  . .   544 

Columbus  V.  Jaynes 730 

Columbus  v.  Woollen  Company 641 

Columbus,  etc.,  Railway   Co.  v.  Ar- 
nold  417 

Columbus,  etc.,  Gas  Co.  v.*Freeland.  727 
Columbus,  etc.,  R.  R.  Co.  v.  Troesch,  416 
Columbus,  etc.,  R.  R.  Co.  v.  Webb. .  414 

Columbus  Ins.  Co.  V.  Curtenius 774 

Columbus  Ins.  Co.  v.  Walsh.  .59.  83,  120 

Colville  V.  Besly 510 

Colyar  v.  Taylor 387 

Comas  V.  Reddish 894 

Comber  v.  Anderson 34 

Combs  V.  New  Bedford   Cordage  Co.   417 

Combs  V.  Rose 284 

Comeggs  V.  State 134 

Com.  V.  Bonner 289 

Com.  V.  Clop 282,  306 

Com.  V.  Commrs.  of  Alleghany 371 

Com.  v.  Dennison 366 

Com.  v.  Featherstone  306,  309 

Com.  V.  Hide  and  Leather  Ins.  Co. 46,     71 

76 

Com.  V.  Mechanics'  Ins.  Co 115 

Com.  V.  Morgan 295 

Com.  V.  Odell 281,  282,  306,  310 

Com.  v.  Pittsburgh 360 

Com.  V.  Shoe   and   Leather   Dealers' 

Ins.  Co. . .    125 

Com.  V.  Union  Ins.  Co 113,  114,  116 

Com.  V.  Wright 284,  394 

Commercial  Bank  v.  Barksdale 680 

Commercial  Bank  v.  City  of  lola. . .   608 

Com.  Bank  v.  Cunningham 541 

Commercial  Bank  v.  Reed 478 

Commercial   Bank   of    Kentucky  v. 

Varnum 679,  680,  681 

Com.  Ins.  Co.  v.  Hallock 66 

Com.  Ins.  Co.  v.  Mehlman 46 

Com.  Ins.  Co .  v.  Monniger 56 

Com.  Ins.  Co.  v.  Sennett 74 

Com.  Ins.  Co.  v.  Spankneble 52 

Commercial  Ins.  Co.  v.  McLoon 120 

Commercial  Ins.  Co.  v. Robinson.  ...     69 

Commissioners  v.  Auditor 382 

Commissioners  v.  Duckett 631 


PAGE. 

Commissioners  v.  Lynah 3'J3 

Commissioners  v.  State 373 

Commissioners  of  Edenton  v.  Cape- 
hart 625 

Commissioners  of  Caiawba  v.  Setzer,  470 

497,  498 
Commissioners  of  Knox  Co.  v.  Aspin- 

wall 609 

Commissioners  of  the  Land  Office  v. 

Smith 367 

Commonwealth  v.  Athearn 372,  375 

Commonwealth  v.  Atkinson. . . .  391,  399 

Commonwealth  v.  Bacon 652 

Commonwealth  v.  Baird 393,  400 

Commonwealth  v.  Baroux 876 

Commonwealth  v.  Boston 616 

Commonwealth  v.  Chesapeake,  etc., 

Canal  Co 534 

Commonwealth   v.   City   Council   of 

Philadelphia 373 

Commonwealth  v.  Cobb 730 

Commonwealth  v.  Cochran 367 

Commonwealth  v.  Commissioners..  380 
Commonwealth     v.     Commissioners. 

etc 857 

Commonwealth  v.  Curren 408 

Commonwealth  v.  Dennison 357 

Commonwealth  v.  Dugan 648 

Commonwealth  v.  Erie, etc.,  R.  R.  Co.  727 

767,  785 

Commonwealth  v.  Emminger 369 

Commonwealth  v.  Estabrook 8 

Commonwealth  v.  Harris 729 

Commonwealth  v.  Hemperly 392 

Commonwealth  v.  Henry 376 

Commonwealth  v.  Holmes 730 

Commonwealth  v.  Howe 730 

Commonwealth  v.  Hunt 408 

Commonwealth  v.  King 736 

Commonwealth  v.  McCoy 695 

Commonwealth  v.  Milliman 730 

Commonwealth  v.  Mitchell 4,  358 

Commonwealth  v.  Mohn 729 

Commonwealth     v.      New     Bedford 

Bridge  Co 758 

Commonwealth  v.  Old  Colony,  etc.,  R. 

R.  Co 726,  785 

Commonwealth  v.  Passmore.  . . .  258,  737 

Commonwealth  v.  Perkins 607 

Commonwealth  v.  Pittsburgh.  .   360,  604 

608 
Commonwealth  v.  Proprietors,   etc.  .   651 

Commonwealth  v.  Robertson 612 

Commonwealth  v.  Smith 729 

Commonwealth  v.  Sturgeon 391 

Commonwealth  v.  St.  German. .  898,  400 
Commonwealth  v.  Supervisors.  .  364,  377 

Commonwealth  v.  Temple 618 

Commonwealth  v.  Turner 609,  625 

Commonwealth  v.  Ui)tou.  . .  737,  752,  754 
Commonwealth  v.  Wentworth. .  735.  766 
Commonwealth  V.  Wetherbee, .. .  2,     13 

Commonwealth  v.  Wilbank 392 

Commonwealth  v.  Worcester. . .  .610,  618 


XXX  yiu 


TABLE  OF  CASES. 


PAGE. 

Commonwealth  Ins.  Co.  v.  Monninger,  36 

Commonwealth  Ins.  Co,  v.  Sennett,  74,  80 

Comyn  v.  Kyueto 440 

Conant  v.  Jackson 233 

Conaut  V.  Smith 4oO 

Conard  v.  Atlantic  Ins.  Co 512,  541 

Concord  v.   Delauey 498 

Concord  Ins.  Co.  v.  Woodbury 84 

Cone  V.  Hartford  614 

Cone  V.  Niagara  lus.  Co 84 

Congdon  v.  Perry 498,500,  501,  503 

Conhocton,   etc.,  R.  R.  Co.  v.  Buffalo, 

etc.,  R.  R.  Co 701 

Conhocton  Stone  Road  Co.  v.  Buffalo, 

etc.,  R.  R.  Co 741,  771 

Conkliu  V.  Phcsuix  Mills 706 

Conklin  v.  Thomp.-^on 703,  710 

Conuah  v.  Hale 270 

Connecticut  Ins.  Co.  v.  Burrough. . . .  108 

Conner  v.  Henderson 500 

Conner  v.  Whitmore 576 

Conners  v.  Hennessey 712 

Conners  v.  Hollard 147 

Connor  v.  Bradley 216 

Connor  v.  Jones 238 

Connors  v.  Mayor 645 

Connoly  v.  Stewart 585 

Conn.  Ins.  Co.  v.  New  York 85 

Conover  v.  Gatewood 695 

Conover  v.  Van  Mater 590 

Conover  v.  Warren 323 

Cons,  Ins.  Co.  v.  Cashow 56 

Conservators  of  River  Tone  v.  Ash,  599 
Conservators   of     River    Thames   v. 

Mayor  of  Kingston 762,  763 

Con.«tant  v.  Ins.  Co 16 

Constantine  v.  Wake 247 

Contra  Hall  v.  Mechanics'  Ins.  Co. . .  59 

Contra  Sloat  v.  Royal  Ins.  Co.. .,.,,,  59 

Converse  v.  Citizens'  Ins.  Co 25 

Converse  v.  United  States 652 

Conway  v.  Starkweather 204,  218 

Conway  Ina.  Co.  v.  Sewall 123 

Conway  Tool   Co.   v.    Hud.son   River 

Ins.  Co 


Con  well  v.  Evill 523, 

Con  well  V.  McCowan 525, 

Cook  V .  Black 

Cook  V.  Boston 479,  493, 

Cook  V.  Brightly 

Cook  V.  Champlaia  Trans.  Co, . .  242, 


Cook 
<"ook 
O)ok 
Cook 
Cook 
Cook 
Cook 
Cook 
Cook 
Cof)k 
Cook 
Cook 


Corporation  i>f   Bath 

Cox 

Creswell 

Earl  of  Rosslyn 

Fowler 133, 

Freoholders 

"regg 

Hill 

r/mn 452, 

.Nfayor  of  Macon 

Milwaukee 

Montagu 


01 
530 
574 

63 
034 
183 
249 
274 
767 
298 
258 
153 
136 
034 
317 
30S 
453 
645 
637 
753 


PAGE. 

Cook  V.  Ottawa  University 567,  577 

Cook  V.  Walker 337,  343,  345 

Cook  V.  Ward 282 

Cook  V.  Webb 182 

Cook  V.  Sherwood 401 

Cook  V.  Soule ,   272 

Cook  V.  Stearns 230,  433 

Cooke  V.  Colcraft 245 

Cooke  V.  Forbes 750 

Cooley  V.  Rose 133 

Coombs  V.   Charter  Oak  Ins.  Co 104 

Coombs  V.  New  Bedford  Cordage  Co  ,  414 

Coombs  V.  Rose 308 

Cooper  V.  Barber 311,  312 

Cooper  V.  Central  R.  R.  Co 718 

Cooper  V.    Farmers'  Ins.  Co 118 

Cooper  V.  Greely 284,  293 

Cooper  V.  LeBlanc 496 

Cooper  V.  Mass.   Ins.  Co 100 

Cooper  V.  North   Brit.  Railwav  Co. . .   774 

Cooper  V.  Randall .' . , .  748,  769 

Cooper  V.  Shaver 117 

Cooper  V.  Stone 284 

Cooper  V.  Uierbach 354 

Cooper's  Admr.  v.  Wright 134 

Cope  V.  Williams 501 

Copes  V .  Charleston 607 

Copin  V.  Adamson 190 

Copley  V.    G rover   &  Baker   Sewing 

Machine  Co 350 

Copper  Mining  Company  v.  Beach..  237 

Corbin  v.  American  Mills 397,  418 

Corbin  v.   Davenport 511 

Cordell  v.  First  Nat.  Bank  of  Kansas 

City 136 

Cordova  v.  Hood 324 

Corey  v.  Bishop 264 

Corey  v.  Gale 503 

Corey  v.  Rice 615 

Corkle  v.  Maxwell 476 

Cornell  v.  Hall 515,  530 

Cornell  v.  Hope  Ins.  Co 81 

Cornell  v.  Lamb 268 

Cornell  v.  LeRoy 81,     79 

Corning  v,  Troy  Iron  and  Nail  Fac'y,  773 

Cornish  v.  Searoll 212,  259 

Cornish  v.  Tanner 149,  151 

Cornwall  v.  Gould 457 

Corpmau  v.  Baccaston 517 

Correa  v.  Frietas 426 

Corrigan  v.  C'onn 49 

Cortleyou  v.  Hathaway 577 

Cory  v.  Boylston  Ins.  Co 75 

Cory  V.  Leonard 145 

Cory  V.  Silcox 777 

Cosby  V.  Owensboro,  etc,  R.  R.  Co.. .   778 

Cosgrove  v.  Ogdeu 413 

C'iBter  V.  Lorillard 149 

Coster  V,  Peters 246 

Costlo  V.  Duryea 7U3 

( "oHwell  V.  W'eed 283 

Cotton  V.  County  Coramlssionera. . . .   007 

Cotton  V.  Kills 366 

Cotton  V.  Wood 666,  609 


TABLE  OF  CASES. 


XXXLX 


PAGK 

Cotterill  v.  Starky 705,  718 

Cotterell  v.  Long 521 

Cottle  V.  Cole 195 

Cougli  V.  City  Ins.  Co 59 

Coughtry  v.  Globe  Woolen  Co 707 

Coulter  V.  American   Merchants'  Un- 
ion Ex.  Co 719 

Counter  v.  McPhersou 240 

County  t'oraniissioners  v.  Duckett. .  .  420 

County  Commissioners  v.  Parker.  .  .  .  491 

County  of  Pike  v.  State 358 

Couper  V.  Fletcher 223 

Coupland  v.  Hardingham 258 

Courtney  v.  Baker 41 1 

Courtney  v.  New  York  City  Ins.  Co. .  62 

Courtois  V.  Carpentier 148 

Cousin's  Appeal 183 

Cousin  V.  Penn,  lus.  Co 25,     88 

Covington    Drawbridge   Co.  v.  Shep- 

heard 488 

Covington  v.  May  berry 652 

Covington  v   Southgate 631 

Cowan  V.  Doddridge 362 

Cowan  V.  Iowa  State  Ins.  Co 53 

Cowan  V.  Silliman 234 

Co  win  V.  Toole 195 

Cowing  V.  Snow 336 

Cowles  V.  Kidder 099 

Cox  V.  Bodfish 160 

Cox  V.  Lee 283 

Cox  V.  Fen  wick 249 

Cox  V.  Leech 660 

Cox  V.  Muncey 392 

Cox  V.  McMullen 178 

Cox  V.  Prentice 508 

Cox  V.  Romine 332 

Cox  V.  Smith 543 

Coy  V.  City  of  Lyons 371 

Coy  V.  Dowuie 272 

Coy  V.  Utica  City,  etc.,  R.  R.  Co. . .    .  684 

Coygill  V.  Milburn  Land  Co 584 

Coykendall  v.  Eaton 2,       6 

Cozine  v.  Walter 695 

Crafts  V.  Crafts .529,  573 

Craft's  Adm'rs  v.  Clark 192 

Craig  V.  Burnett 651 

Craig  V.  City  of  Sedalia 636 

Craig  V.  Chambers 681 

Craig  V.  Rochester,  etc.,  R.  R.  Co.  . . .  617 

Craig  V.  Taylor 173 

Cramer  v.  Riggs 285,  310 

Cramer  v.  Noonan 288 

Crane  v.  Burntrager 153 

Crane  v.  Bounell 530 

Crane  v.  Decamp 519 

Crane  v.  Turner 537 

Cratty  v.  City  of  Bangor 723 

Craven  v.  Tickle 130 

Cra'wford  v.  Band  of  Wilmington.. . .  135 

Crawford  v,  Edwards 573 

Crawford  v.  Fisher 153 

Crawford  v.  Hunter 26 

Crawford  v.  Kirksey 459 

Crawford  v.  Willing 133,  136 


PAGE. 

Crawshaw  v.  City  of  Roxbury (507 

Crawshay  v.  Maule 436 

Crawshay  v.  Thornton. , .      149,  153 

Crawley  v.  Mullins 215 

Crawley  v.  Price 215 

('real  v.  Keokuk 614,  015 

Crease  V.  Penprase 443 

Cieevy  v.  Carr 313 

Oepp  v.  Durden 195 

Creightou  v.  Scott 028 

Creighton  v.  McKee 237 

Crest  V.  Jack 177 

Crisp  V.  Bunbury 89 

Crisman  v.  Lony 455,  463 

Crittenden  v.  Wilson 785 

Crockford  v.  Winter  139 

Crocker  v.  Fothergill 440 

Crocker  v.  People's  Ins.  Co.. 22, 38,  49,  122 

Crocker  v.  TifiFany 176 

Croft  V.  Alison 410 

Croft  V.  Lumley 215 

Croghan  v.  Underwriters'  Agency.  .  .      16 

Cromie  v.  Kentucky  Ins.  Co 77 

Ci'ommeliu  v.  Coxe 770 

Cromwell  v.  Brooklyn  Ins.  Co. . .  .62,     85 

Cromwell  v.  Stephens 1 

Crompton  v.  Pratt 551 

Crone  v.  Angell 679 

Crooker  v.  Bragg 700 

Cropper  v.  Western  Ins.  Co 20 

Cropsey  v.  Murphy 753 

Crosbie  v.  Murphv 060 

Crosby  v.  Bessey.' 738,  783 

Crosby  v.  Mason 137 

Crosby  v.  Franklin  Ins.  Co 70 

Cross  V.  Bell .♦ 498,  499 

Cross  V.  Bell 470 

Cross  V.  Button 266 

Cross  V.  Jackson 162 

Cross  V.  Mayor  of  Morristown 782 

Crossley  v.  Lightowler 763 

Croswell  v.  Weed 285 

Crousillat  v.  Ball 19 

Crow  V.  Mark 183 

Crowie  v.  Hoover 255 

Crump  V.  Lambert,  748,  749,  751,  756,  776 

Crum's  Appeal 162,  165 

Cubitt  V.  Porter 182 

Cuddon  V.  Eastwick 595 

Cufl"  V.  Brown 899 

Cuff  V.  Newark,  etc.,  R.  R.  Co.  .  .713,  772 

Cullen  V,  Rich 422,  440 

Cullen  V.  Thomson 405 

Cullum  V.  Branch  Bank  of   Mobile.  .   593 

Culp  V.  A.  &  N.  R.  R.  Co 689 

Cumberland,  etc.,  R.  R.  Co.  v.  State. .   417 
Cumberland,  etc.,  Canal  Co.   v.  Port- 
land    644 

Cumberland,  etc.,  Co.  v.  Hitchings.  .  778 
Cumberland  Valley  Ins.  Co.  v.  Doug- 
las      68 

Cumberland  Valley  Ins.  Co.  v.  Schell,    37 

39,     76 
Cuming  v.  Hill 391,  392,  398 


xl 


TABLE  OF  CASES. 


PAGE. 

Gumming  v.  Hackley 451 

Cummings  v.  Gann 316 

Cummings  v.  Gussett 472 

Cummings  v.  Harris 318,  326 

Cummings  v.  Sawyer 113 

Cummings  v.  Wyman 178 

Cummins  V.  Agriculturallns.  Co.,49,     83 

Cummins  v.  Spruance 761 

Cunningham  v.  Holton 205 

Cunningham  v.  Pattee 237 

Cuuninofham  v.  Spier 465 

Curd  vrDavis 147 

Currance  v.  McQueen 499 

Currev  v.  Davis 201,  447 

Currie  v.  Mut.  Ass.  Soc 112,  115,  116 

Currier  v.  Lowell 640 

Curry  v.  Com.  Ins.  Co 24,  43,  45,     53 

Curtis  V.  Daniels 422 

Curtis  V.  Fielder  495 

Curtis  V.  Home  Ins.  Co 89 

Curtis  V.  Lyman 588 

Curtis  V.  Murry 282 

Curtis  V.  Mussey   289.  290,  810,  312 

Curtis  V.  Richards 445 

Curtis  V.  Rochester,  etc.,  R.  R.  Co. . .   713 

Curtis  V.  State 8 

Curtis  V.  Tyler 572 

Curtis  V.  Wheeler 268 

Curtiss  V.  Ayrault 741 

Curtiss  V.  Levitt 498 

Curtiss  V.  Waterloo 606 

Cushing  V.  Rice 510 

Cushing  V.  Thompson 14 

Cushingham  v.  Phillips 266 

Cushman  v.  North-western  Ins.  Co.  .     17 

Cusick  V.  Norwich 636,  637 

Culler  V.  Rose 524 

Cutler  V.  Thomas 162 

Cutts  V.  Phalen 474 


D. 

Dacosta  v.  The  Russia  Co .S74 

Dadmun  v.  Lamson 576,  580 

Dadnian  Manf.  Co.  v.  Worcester  Ins. 

Co 51 

Dailcy  v.  Dismal  Swamp  Canal  Co. .   713 

Daily   v.  Scoope 026 

Dakin  v.  Williams 234 

Dalbv  V.  London  Ass.  Co 91 

Dale"  V.  Harris 309 

Daley  v.  Worc(!Ster,  etc..  R.  R.  Co.  . .   722 
Dall  V.  Confidi-nce  Silver  Mining  Co.,  437 

Dalston   V.  Re<;ve    240 

l)aniar<;st  v.  Willard    251 

Damon  v.  liihahitants  of  Scituate...   723 

DHiiion   v.  O.sliorn 409 

Damon  v.  Scituato G78 

Dana  v.  Munro 112 

Dand  v.  Kingscote 427 

Danforth  v.  Pratt 333 

Danforth  v.  Sargent 218 

Dani.  1  v.  Swearengen 391,  407,  409 


PAGE. 

Daniels  v.  Clegg 667 

Daniels  v.  Davison 210 

Daniels  v.  Hudson  River  Ins.  Co.,  21,     35 

36,     40 
Daniels  v.  Intendent,  etc.,  of  Athens,  689 

Daniels  v.  Osborn 180 

Daniels  v.  Pond 264 

Daniels  v.  Richardson 266 

Danu  V.  Spurrier 210,  229 

Danville  v.  Merrick 473 

Danville,  etc.,  R.  R.  Co.  v.  Common- 
wealth  484,  728 

Danzeiseu's  Appeal ....   518 

Darby  v.  Ouseley 292,  301 

Dargan  v.   Mobile 645 

Dargan  v.    Waddell 757 

Dark   v.   Johnston   422,  433 

Darling  v.  City  of  St.  Paul 625 

Darlington    v.  Commonwealth  ..611,  623 
Darlington  v.  Mayor,   etc.,   of    New 

York  597 

Darlon  v.   Edwards 391 

Darst  v.  People 619. 

Dascomb  v.   Buffalo,  etc.,   R.  R.  Co. .   656 

Daughaday  v.  Paine 323 

Daughan  V,    Taff.  Vail.  Railway  Co  671 

Davenport  v.  Davies 509 

Davenport   v.    Lynch 355 

Davenport  v.  Peoria  Ins.  Co 28,     66 

Davenport  v.    Ruckman 639,  678 

Davenport  v.   Turpin 577 

David  V.   Hartford  Ins.  Co 54,  58 

Davidson  v.  Cowan   591 

Davidson  v    Isham 756 

Davidson  v.  Isham 757 

Davidson  v.  King 555 

Davidson  v.  Ramsey  County 607 

Davies  v.   England 418 

Davies  v.  Williams 781 

Davison   v.  Duncan 310 

Davis  V.  Arledge 401 

Davis  V.  Bradley 319 

Davis  V.  Carter 361,  364 

Davis  V.  Chicago,   etc.,  R.  R.  Co.  . .  .  685 

Davis  V.  Clancy    276 

Davis  V.  Coburn    392 

Davis  v.  Cutbush 303 

Davis  V.  Davis  78,  195,  402 

Davis  V.  Detroit,  etc.,  R.  R.  Co 414 

Davis  V.  Duncan 307 

Davis  V.  Ey ton 254 

Davis  V.  Galjoupe 122 

Davis  V.  Getchell 738,  746 

Davis  V.  Greeley 136 

David  V.  Grenfell 751 

Davis  V.  Griflith 313 

Davis  V.  Hamilton 513,  520 

Davis  V.  Ileadley 185,  191 

Davis  V.  Hill 736 

Davis  V.  Hogan   660 

Davis  v.  Lamoille  County  Plank  Road 

Co 674 

Davia  V.  Mann 665,  719 

Davis  V.  Marshall 395 


TABLE  OF  CASES. 


x*i 


PAGE. 

Davis  V.  Marston 500 

Davis  V.  Moss 255,  4:31 

Davis  V.  Parker 145 

Davis  V.  Quincy  Ins.  Co 86,    57 

Davis  V.  Russell 344 

Davis  V.  Sliepherd 423,  4;j3 

Davis  V.  Shields 228 

Davis  V.  Smith. 133,  147 

Davis  V.  Stonestreet 515 

Davis  V.  Thompson 210 

Davis  v.  Winslow 758 

Dawkins  v.  Rokevy 309 

Dawson  v.  Dawson 450,  464 

Dawaoii  v.  Linton 238 

Dawson  v.  IVIills 182 

Dawson  v.  Morgan 467 

Dawson  v.  Rish worth 440 

Dawson  v.  St.  Paul  Fire  Ins.  Co 735 

Dawyer  v.  Rich. 226 

Day  v.  Bather 6 

Day  V.  Bream 296,  304 

Day  V.  Charter  Oak  Ins.  Co. .  .22,  40,     54 

Day  V.  Day 781 

Day  V.  Green G25 

Day  V.  Milford 638 

Dayton  Ins.  Co.  v.  Kelly 15 

Dayton  v.  Pease 634,  642,  420 

Dean  v.  American  Ins.  Co 100 

Dean  v.  Charlton 647 

Deau  V.   Clayton 655 

Dean  v.  Phillips 565 

DeArmoud   v.  Armstrong 293 

DeBen  v.  Gerard 610 

DeBernales  v.  Fuller 139 

Debolt  V.  Cincinnati 652 

Debow  V.  Coif  ax 254- 

DeBriar  v.  Minturn 396,  399 

Decamp  v.  Crane 519 

Decatur  v.  Paulding 366 

Decheance    v.   La  S6curite   Generale 

Dalloz  Jur.  de  Roy Ill 

Decker  v.  Adams 503 

Decker  v.  Hall 564 

Decker  v.  Leonard 231 

DeCosse  Brissac  v.  Rathbone 190 

Dedman  v.  Williams 457,450,  452 

Deem  v.  Crume 143 

Deery  v.  Hamilton 447 

Defoe  v.  Johnson  District  Ins.  Co. . .     58 

DeForest  v.  Fulton  Ins.  Co 23,     76 

DeFore.st  v.  Wright. .  .■ 710 

Degg  v.  Midland  Railway  Co 415 

DeGogorza  v.  Knickerbocker  Ins.  Co.,  100 

DeGroot  v.  Darby 135 

DeGrove  v.  Metropolitan  Ins.  Co. ...     87 

DeHaven  v.  Kensington 661 

DeHahn  v.    Hartley 83 

DeHaviland  v.  Bowerbank 139 

Deitz  V.   La  nfitt 345 

Deitz  V.  Langfitt 343,  345 

Deibler  v.  Barwick 321 

Deklyn   v.  Watkins 191 

Delacroix  v.  Theoenot 295,  297 

Delancy  v.  Rockingham  Ins.  Co 27 

YOL.  IV.— F 


PAGE. 

DeLancey  v.  Ganong 214 

Delahay  v.  Memphis  Ins.  Co 43 

DeLaney  v.  Blizzard 783 

Delany  v.  Jones 307 

Delaware,  etc..  Canal  Co.  v.  Lee.  . . .  765 
Delaware,  etc.,  Canal  Co.  v.  Lawrence,  759 

Delaware  Ins.  Co.  v.  Delaunie 139 

Delaware  Ins.  Co.  v.  Quaker  City  Ins. 

Co 15 

Delaware,  etc.,  R.  R.  Co.  v.  TofTey. .  .   718 

Delegall  v.  Higliley 303,  306 

DeLeon  v.  Highuera 523 

Delonguemare  v.  Tradesman  Ins.  Co.,     21 

Deloshman  v.  Berry         233 

Demarest  v.  Willard 270 

Demarest  v.  Wyukoop 5(J5 

Demeza  v.  Generes 541 

Demi  v.  Bossier 253 

Dempsey  v.  Kipp 263 

Den  V.  DeHurt 563 

Den  V.  Mcintosh 203 

Den  V.  Wright 576 

Dendy  v.  Nicholl 217 

Den  d.  Bockover  v.  Post 244 

Den  d.  Mackay  v.  Mackay 209 

Denn  v.  Cartright. 203 

Denn  v.  Cornell 226 

Dennie  v.  Harris 328 

Dennis  v.  Eckliard 756 

Dennis  v.  Hughes 621 

Dennis  v.  Ryan 337, 339,  355 

Dennis  v.  Kennedy 160 

Dennison  v.  Reed ,234 

Dennison  v.  Slason 144 

Dennison  v.  Thomaston  Ins.  Co.  .  42,     44 

Denison  v.  Wertz 213 

Deuison  v.  Williams 184 

Denny  v.  Steakly 328 

Denny  v.  Conway  Ins.  Co 36,     37 

Den's  Estate 147 

Denslow  v.  New  Haven,  etc.,  Co.  . . .  701 

Deusmore  Oil  Co.  v.  Densmore 1G3 

Dent  V.  Dunn 148 

Denver,  etc.,  Railway  Co.  v.    Denver 

City  Railway  Co 738,  735 

Denver  v.  Hobart 377 

Deppe  V.  Chicago,  etc.,  R.  R.  Co 713 

DePuy  V.  Strong 183 

Dermont  v.  Detroit 640 

Derocher  v.  Continental  Mills 390 

DeKonge  v.  Elliott 108 

Derrick  v.  Lamar  Ins.  Co 87,  89 

DeRutte  v.  New  York,  etc., Tel.  Co. .   696 

699 

Desborough  v.  Harris 149 

Desiloer  v.  State  Ins.  Co 82 

Desloge  v.  Pearce 423 

DesMoines  Gas  Company  v.  City  of 

DesMoines 609 

Despaj-d  v.  Walbridge . .   533 

Dessauer  v.  Baker 6 

DeSylva  v.  Henry 504 

Detroit  v.  Blackeby 635 

Detroit  v.  Corey 596 


xlii 


TABLE  OF  CASES. 


PAGE. 
Detroit  Daily  Post  Co.  v.  McArthur,  289 

Detroit  v.  Jackson 603 

Detroit  v.  Martin 494 

Detroit  v.  Redfield 653 

Det wilier  v.  Mayor, etc.,  of  New  York,  606 

DeVors  v.  Richmond 596,  6iy2 

Dewees  v.  Manhattan  Ins.  Co 134 

Dewey  v.  Detroit 634,  637 

Dewey  v.  Lambier 181 

Dewey  v.  Leonard 669 

Dewey  v.  Supervisors 473 

Dewev  v.  White 157 

DeWitt  V.  Harvey 430 

DeWitt  V.  San  Francisco 170,  174 

Dexter  v.  Harris 513 

Dexter  v.  Spear 283,  391,  313 

Day  V.  Jersey  City 611 

Dey  V.  Poughkeepsie  Ins.  Co 51 

Dibbin  v.  Bostock 307 

Dickens  v.  Jones  485 

Dickerman  v.  Lord 489 

Dickerson  v.  Rogers 1 

Dickerson  v.  Turner 459 

Dickey  v.  McCullough 234 

Dickie  v.  Main 730 

Dickins  v.  Jones  .  \ 483,  487 

Dickinson  v.  Canal  Co  739 

Dickinson  v.  Maynard 337,  343,  315 

Dickinson  v.  Poughkeepsie  ...   005 

Dickinson  v.  Worcester 741 

Dickson  v.  McCory 666 

Didier  v.  Auge 453 

DiehJ  v.  Adams  County  Ins.  Co. . .  .46,  48 

73.  113 

Dieringer  v.  i^Ieyer .•  •  •  •  ^^^ 

Dietz  V.  Lanfitt 337 

Digby  V.  Atkinson 319,  343 

Digby  V.  Thompson 386 

Dili  V.  Warehara 503 

Dillard  v.  Collins 289,  293 

Dillard  v.  Manhattan  Ins.  Co 103 

Diller  v.  Johnson 490 

Diller  v.  Roberts 319 

Dillon  on  Munic.  Corp 631 

Dimes  v.  Petley 760,  778,  779 

Dimick  v.  Brooks 187 

Dingley  v.  Boston 618 

Dingman  v.  Kelly 330 

Dings  v.  Parshall 570 

Diplock   V.  Hammond 154 

Ditchett  V.  Spuyten  Duyvil,   etc.,  R. 

II.  Co 638.  690,  724 

Dittmer  v.  Oermania  Ins.  Co 46 

Dively  V.  C(!(lar  Falls 604 

Dixon  V.  I5eil 406.  703 

Di  xon  V.  Bi  rch 2 

Dixon  V.  Field 361,  370 

Dixon  V.  Ilamond 153 

Dix  V.  MfTf^ntilo  Ins.  CVi 52,    53 

Dixon  V.  Stansfield 319 

Doant^  V.  Covel 393 

Dobbin  v.  ]Iew(rtt 538 

Dobbins  v.  Iliggins 147 

Dobsou  V.  Pearco 195 


PAGE. 

Dobson  V.  Sotheby    39,    47 

Dobson  V.  Sutton 731 

Dockham  v.  Parker 256 

Dodd  v.  Gloucester  Ins.  Co 15 

Dodds  v.  Wilson 332 

Dodge  V.  County  Commissioners. . . .   363 
Dodge  Co.  Mut.  Ins.  Co.  v.  Sawyer. . .   496 

Dodge  V.  Xat.  Exchange  Bank 496 

Dodge  V.  Perkins 137,  134,  135,  143 

Dodge  V.  Wilkinson 458 

Doe  V.  Bank  of  Cleveland 585 

Doe  V.  Barton 563 

Doe  V.  Birch 216 

Doe  V.  Boulter 204 

Doe  d.  Abdy  v.  Stevens 215 

Doe  d.  Amber  v.  Woodbridge 217 

Doe  d.  Barker  v.  Goldsmith 216 

Doe  d.  Baker  v.  Jones 217 

Doe  d.  Bish  v.  Keeling 245 

Doe  d.  Biddulph  v.  Poole 213 

Doe  d.  Bingham  v.  Cartwright 199 

Doe  d.  Bowerman  v.  Sybourn 213 

Doe  d.  Bridgman  v.  David 216 

Doe  d.  Brierly  v.  Palmer 211 

Doe  d.  Byan  v.  Bancks 216 

Doe  d.  Castleton  v.  Samuel 207 

Doe  d.  Chad  born  v.  Green 210 

Doe  d.  Cheeser  v.  Creed 214 

Doe  d.  Cheuy  v.  Batton 267 

Doe  d.  Clark  v.  Smorridge 210 

Doe  d.  Courtail  v.  Thomas 213 

Doe  d,  Darlington  v.  Bond 215 

Doe  d.  Davis  v.  Elsam 213 

Doe  d.  Da  vies  v.  Thomas 211 

Doe  d.  Dillon  v.  Parker 214 

Doe  V.  Dixon 203 

Doe  d.  Egremont  v.  Forwood 213 

Doe  d.  Eilerbrock  v.  Flynn 214 

D6e  d.  Forster  v.  Wandalss 216 

Doe  d.  Fower  v.   Peck 244 

Doe  d.  Freeman  v.  Bateman 216 

Doe  d.  Gatehouse  v.  Rees 217 

Doe  d.  Graves  v.  Wells 214 

Doe  d.  Goodi)ehere  v.  Bevan 244 

Doe  d.  Hall  v.  Tunnell 563 

Doe  d.  Hanley  v.  Wood 440 

Doe  d.  Holcomb  v.  Johnson 807 

Doe  d.  Holland  v.  Wor.sley 344 

Doe  d.  Holsden  v.  Staple 213 

Doe  d.  Hugos  V.  Jones 247 

Doe  d.  Hull  v.  Wood 253 

Doe  d.  Jacklin  v.  Cartright 226 

Doe  v.  Laming 2 

Doe  d.  Lewi.s  v.  Beard 309 

Doe  d.  Lock  wood  v.  Clark 245 

Doe  (1.  Martin  v.  Watts 248 

Doed.  Maslin  v.  Roe 247 

Doed.  Miller  V.  Noden 199 

Doe  (1.  Morgan  v.  Powell 200 

Doe  d.  Morecroft  v.  Moux 217 

Doed.  Morn-ll  v.  Milward 210.  213 

Doe  (1.  Newby  v.  Jackson 198 

Doe  d.  Newton  v.  Roe 261 

Doe  d.  Norfolk  v.  llawke 245 


TABLE  OF  CASES. 


xliii 


PAGE. 

Doe  d.  Pemberton  v.  Edwards 230 

Doe  d.  Pitt  V.  Hogg 215,  244 

Doe  d.  Pitt  V.  Laming 244 

Doe  d.  Polk  v.  Marchetty 215 

Doe  V.  Porter 204 

Doe  d.  Price  v.  Price. 210 

Doe  d.  Putland  v.  Hilder 223 

Doe  d.  Kaiikiu  v.  Broadley 217 

Doe  d.  Rigge  v.  Bell        231 

Doe  d.  Rogers  v.  Pulleu 199 

Doe  d.  Sheppard  v.  Alien 246 

Doe  d.  Shore  v.  Porter 210 

Doe  d.  Simpson  v.  Butcher 248 

Doe  d.  Taylor  v.  Johnson 217 

Doe  d.  Tucker  v.  Morse 222 

Doe  V.  Vallego 146 

Doev.  Wilson 170 

Doebler  v.  Fisher 472 

Dolfiiiger  V.  Fishback 655,  659 

Dolph  V.  Barney 182 

Domestic  Sewing  Machine  Co.  v.  Wal- 
lers  10,     11 

Dominick  v.  Michael 221 

Domvile  v.  Colville 216 

Domville  v.  Colville 245 

Donald  V.  Hewitt 315 

Donald  v.  Humphrey 749 

Donaldson  v.  Manchester  Ins.  Co. . . .     59 

Donaldson  v.  Williams 399 

Donegan  v.  Wood 680 

Donell  V.  Collins 227 

Doncll  V.  Johnson 210 

Douelly  v.  Simontou 545 

Donnels  v.  Edwards 172,  569 

Donohue  v.  Mayor  of  New  York,  641,  764 

Doolittle  V.  Blakesly 179 

Doolittle  V.  Cook 584 

Doorman  v.  Jenkins 388 

Doran  v.  R.  R.  Co 423 

Dorgan  v.  Boston 622 

Dorgan  v.  Waddell 755 

Dori  V.  Shepherd 704 

Dorlon  v.  Brooklyn 640 

Dorlon  v.  City  of  Brooklyn 640 

Dorman  v.  Ames 770 

Dorman  v.  Jenkins 655 

Dore  v.  Sellers 827 

Doru  V.  Fox 154 

Dorn  V.  Fox 152,  158 

Dorr  V.  Harrahan ; . . .  265 

Dorr  V.  Stockdale 186 

Dorsey  v.  Kendall 193 

Dorrill  v.  Stephens 219 

Dostal  V.  McCaddon 255 

Dott  V.  Willson 172 

Dougherty  v.  Creary 424 

Douglas  V.  Holme 445 

Douglass  V.  Corbett 344 

Douglass  V.  Loomis 362 

Douglass  V.  i\Toody 451,  457 

Douglass  V.  McCrackin 587 

Douglass  V.  Placerville 601 

Douglass  V.  Reynolds 444,  445,  447 

Douglass  V.  Stephens 714 


PAGE. 

Douglass  V.  Virginia  City 6(J2 

Douse  V.  Earle 241 

Douty  V.  Bird 440 

Dow  V.  Hope  Ins.  Co 20 

Dow  V.  Drew 146 

Dowd  V.  Davis 394 

Dowliug  V.  Mill    275 

Dows  V.   Noorwood 333 

Downard  v.  Groff 566 

Downdes  v.  C^oonford 155 

Downey  v.  Dillon 312 

Downie  v.  Oliphant. 753 

Doyle  V.   Wreagg 667 

Doyle  V.  Phrenix  Ins.  Co 123 

Doyle's  Admrs.  v.  St.  James  Church,  128 

D'Oyle's  Case 367 

Drake  v.  Devernick 194 

Drake  v.    Flewellen 488 

Drake  v.  Philadelphia,  etc..  R.  R.  Co  718 

686 

Drake  v.  Rollo 125 

Dranglian  v.  Bunting 507 

Draper  v.   Charter  Oak  Ins.  Co 27.  37 

Draper  v.   Notewear 360,  364,  365 

Draper  v.  Sperry 755 

Draper  v.  Town   Ironton 074,  675 

Dreher   v.    Fitchburg 655 

Dresher  V.    iEtna  Ins.  Co 53 

Dreyer  v.    Ranch 152 

Driggs  v.    Burton 344,  348 

Drink  water  v.  London  Ass.   Co 67 

Driscoll  v.  Newark,  etc.,  Co 702 

Driver  v.  Jenkins 316,  325 

Driver  v.  Maxwell 262 

Drury  v.   Briscore 532,  534 

Drury  v.  Molins 265 

Dry  Dock,  etc..  Church  v.  Carr 152 

Dubois  V.  Allen  408 

Dubois  V.  Budlong 751,  752,  753 

Dubois  V.  Dubois 197 

Dubois  V.  Hull 322 

Dubordieu  v.  Butler 371 

Dubose  V.  Young 588 

DuBost  V.  Beresford 282,  293 

Duboys  V.  Champan 180 

Dubuque  v.  Maloney 614 

Ducket  V.  Williams 93 

Dudley  v.  Bergen 549 

Dudley  v.  Kennedy 731,  761 

Dudley  v.  Lindsey 193 

Duel  V.  Harding 406 

Dufaur  v.  Prof.  Ass.  Co 64 

Dufaur  v.  Professional  Ass.  Co 101 

Dufaur  v.  Professional  Ass.  Co 100 

Dufburg  T.  Tel.  Co 697 

Duff  v.  Budd 655 

Duff  V.  Wilson 180,  211 

Duffey  V.  Shockey 396 

Duffy  V.  Duncan 142 

Duke  V.  Strickland 584 

Duke  of  Beaufort  v.  Morris 441 

Dumesnil  V.  Dupont 775 

Dummer  v.  Jersey  City 617 

Dunbar  v.  Vinal 758 


xliv 


TABLE  OF  CASES. 


PAGE. 

Dnnbar  v.  Williams 400 

Dunca  v.    Kirkpatrick 505 

Duncan  T.  Berlin 481,  483 

Duncan  v.  Brown  .  . . .  = 301 

Duncan  v.  Forrer 172,  176 

Duncan  v.  Hayes  749 

Duncan  v.  Lowndes 436 

Duncan  v.  Sylvester 178 

Duncan  v.  Thwaites 306 

Duncan  v.  Ware 505 

Dundas  v.  Muhlenberg 433 

Dune  V.  Anderson 300 

Dunham  v.  Hyde  Park 621 

Dunham  v.  Trustees  of  Rochester. . .   624 

Dunk  V.  Hunter 267 

Dunklin  County  v.  District  Court. . . .   378 
Dunklin  County    v.   District  County 

Court 357 

Dunlop  V.   Cody 190,  190 

Dunlop  V.   Gregory , 245 

Dunlop  V.  Shanklin 323 

Dunleith,  etc.,  Bridge  Co.  v.  City  of 

Dubuque 630 

Dunn  V.   Charleston 623 

Dunn  V.  Hall 291 

Dunne  v.  Trustees  of  Schools 204 

Dupanz  v.   Roebuck 505 

Dupin  V.  Mutual  Ins.  Co 67 

Duraiid  v.    Curtis 250 

Durant  v.  Palmer 637,  771 

Durant  v.    Kauffmau 631 

Durar  v.  Hudson  County  Ins.  Co. . . .     62 

Durette  v.  Briggs 323 

Durfee  v.  Jones 486 

Durkin  V.   Busfield 530 

Durkin  v.  City  of  Troy 637 

Durr  V.   Howard 490 

Duryea  v.   Burt 436 

Dusenbury  v.  Hulbert 585 

Dussol  V.  Bruguiere 459 

Dutches  V.  Kingston 190 

Dutricht  V.  Melchor 500,  502 

Dutro  V.  Wilson 778 

Dutton  V.  Gerrish 235 

Button  V.  N .  E.  Ins.  Co 55 

Dutton  V.  Vermont  Ins.  Co 88,    89 

Duvergeri  v.    Fellows 401 

Dwight  V.  Newell 330 

Dwight  Printing  Co.    v.   Boston.  . .    .   762 

Dycknian  v.  Mayor 621 

Dyer  v.  Depue 783 

Dyer  v.  Martin 321 

Dyott  V.  Pedleton 235,  279 

Dygert  V.  Bradley 705 

Dygert  v .  Schenck   766 

Dyne  v.  Nutley 220 


E 


Eacho  V.  Cosby 552 

Ead  ie  v .  Slimmon 108 

Eagle  Bank  v.  Smith 409,  511 

Eagle  V.  Swayze 262 


PAGE. 
Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.  .     14 

64 
Eamesv.  Salem,  etc.,  R.  R.  Co....  685 

Earl  V.  Clute 551 

Earl  Cowper  v.  Baker 441 

Earl  St.  Germains  v.  Chrystal  Palace 

Railway  Co 322 

Earl  of  Rose  v.  Wainman 421 

Earle  v.  Bickford 502 

Earle  v.  Dewitt 501 

Earle  v.  Hall 690 

Early  v .  Friend 425 

Easley  v.  Craddock 400 

East  V.  Clapman 313 

Easterly  v.  Goodwin 188 

Eastern  Railroad  v.  Relief  Ins.  Co.  .     24 

25,  32,  78 
Eastman  v.  Carroll  County  Ins.  Co. .     63 

Eastman  v .  Foster 572,  582 

Eastman  v.  Hodges . .   504 

Eastman  v.  Meredith 420,  635 

Eastman  v.  Wadleigh •. . .  188 

Eastman  v.  Waterman 196 

Easton,  etc.,  R.R.Co.  v.  Greenwich,  675 
Easton  v.  New  York,  etc.,  R.R.Co. .  728 

784 
East  Boston  Ferry  Co.  v.  Boston  . .  .   376 

East  Haddam  Bank  V .  Scorvill 679 

East  St.  Louis  v.   Wider 373 

East  &  West  India  Dock  Co.  v.  Lit- 

tledale .    .   154 

Eaton  V.  Badger 195 

Eaton  V.  Eaton 478 

Eaton  V.  Johns 283 

Eaton  V    Patterson     320 

Eaton  V.  Whiting 565 

Eaton  V.  Winnie 704,  772 

Ebersell  v.  Krug 300 

Eclectic  V.  Fahrenkrug 99 

Eclectic  Ins.  Co.  v.  Fahrenkrug.  .  .33,     98 

Eddy  V.  Livingston 385 

Eddy  V.  Smith 469 

Edes  V .  Hamilton  Ins.  Co 62 

Edgar  v.  Knapp 457 

Edgar  v.  Shields 484,  503 

Edge  V.  Duke 57,   106 

Edge  V.  Strafford 206 

Edgerton  v.  Brackett 472 

Edgerton  v.  Page 279 

Edgerton  v.  Young 533 

Edsall  V.  Brooks 290,  292 

Edsall  V.  Vandermark 666 

Edward  v.  Baltimore  Ins.  Co 78 

Edwards  v.  Barrow 97 

Edwards  v.  Bates    509 

Edwards  v.  Beebe 715 

Edwards  v.  Bell 312 

Edwards  v.  Chandlor 292 

Pxlwards  V.  Hall 430 

Kd wards  v.  Lord 654 

Kdwards  v.  Mutual  Safety  Ins  Co.  . .     51 

Kdwards  V.  Martin 64 

Edwards  v.  Scott 64 

Edwards  v.  Southgate 328 


TABLE  OF  CASES. 


xlv 


PAGE. 

Edwards  v.  Toomer 196 

Edwarda  v.  Wooten 296 

Egau  V.  Mutual  Ins.  Co  76 

Ege  V.  Koontz. . .  .46^,  466,  467,  455,  487 

Eilaiid  V.  Bedford 530 

Eitel  V.  Bracken ' 550 

Ela  V.  Bankes 21 1 

Elav.  Smith G48 

Elam  V.  Badger 309 

Elderton  v.  Emmons 401 

Eldred  v.  Leahy 234 

Eliot  V.  Royal  Exchange  Ins.  Co.  ...     90 
Elizabeth  town,  etc.,K.  R.  Co.  v. Trus- 
tees of  Elizabethtown 630 

Elliotson  V.  Feetham 439,457,  784 

Ellett  V.  Tyler 333 

Ellis  V.  Albany  Ins.  ("o 15 

Ellis  V.  American  Tel.  Co 697 

Ellis  V.  Clarke 195 

Ellis  V.  County  Commissioners  .  .368,  371 

Ellis  V.  Craig 135 

Ellis  V.  Essex,  etc.,  Bridge 508 

Ellis  V.  Iowa  City 642 

Ellis  V.  Kansas  City,  etc.,  R.  R.  Co'.'.   769 

Ellis  V.  Krentzinger 63 

Ellis  V.  Lindley 547 

Ellis  V.  London,  etc.,  Railway  Co. ...   718 

Ellis  V.  Slu^tfield  Gas  Co 773 

Ellis  V.  Welsh 235 

Ellison  V.  Bignold 166 

Ellison  V.  Commissioners 775 

Elliott  V.  Aiken..      , 273 

Elliott  V.  Concord 640 

Elliott  v.Cox 336 

Elliott  V.  Fitchburg  R.  R.  Co 699 

Elliott  V.  Hamilton  Ins.  Co 37 

Elliott  V.  Lycoming  Ins.  Co 61 

Elliott  V.  Minott 129 

Elliott  V.  Philadelphia 4;30,  646 

Elliott  V.  Swartwout 487 

Elliott  V.  Turner 230 

Elliott  V.  Waring 185 

Elliott  V.  Wood 517 

Ellithorp  V.  Dewing 576 

EUmaker  v.  Franklin  Ins.  Co 70 

Elsee  V.  Gatward 386 

Elstoa  V.  Chicago 634,  487,  479 

Elstou  V.  Schilling 237 

El  ting  V.  Scott 483,485,    83 

Elwell  V.  Crocker 113 

Ely  V.  Niagara  County 778 

Ely  V .  Norton 471 

Ely  V.  Supervisors 630 

Emblen  v.  Myers 717 

Embree  v.  Schideler  115 

Eiubrey  v.  Owen G99 

Embury  v.  Conner 621 

Emery  v.  Hobson   451,  457 

Emerson  v.  Bailies 508 

Eminance  Ins.  Co  v.  Jesse 54 

Emmerling  v.  Graham 680 

Emmons  v.  Hinderer 551 

Emmons   v.  Scudder 477,  495 

Emmott  V.  Sluter  Ins.  Co 73 


r.\GE. 
Enders  v.  Board  of  Public  Works. . .   128 
English  V.  Delaware  and  Hudson  Ca- 
nal Co 724 

English  V.  Devarro 507 

English  V.  Supervisors 370 

Enuis  V.  Harmony  Ins.  Co 85 

Eno  V.  Del  Vecchio  734 

Ensworth  v.  King 558 

Entick  V.  Carrington 293 

Equitable  Ass.  Soc.  v.  Patterson.  ...     93 

Erall  V.  Partridge 263 

Erie  v.  Schwingle 634 

Erie  City  v. Schwingle 635 

Ernst  V.  Hudson  River  R.  R.  Co 655 

Erskine  v.  Adeane , ;  257 

Erskine  v.  Townsend 513,  575 

Erwin  v.  Olmsted 183 

Erwin  v.  Shuey 533 

Eschbach  v.  Pitts 333 

Esmond  v.  Chew ;  439 

Espy  V.  Fenton 270 

Espy  v.  Fort  Madison 506 

Estabrook  v.  Union  Ins.  Co 100 

Etheridge  v.  Osborn 335,  278 

Eulrich  v.  Richter 699 

Eureka  Ins.  Co.  v.  Robinson 59 

Evans  v.  Beckwith 133 

Evans  v.   Bidwell 260 

Evans  v.   Brittain 173 

Evans  v.  Columbian  Ins.  Co 69 

Evans  v.  City  of  Trenton 653 

Evans  v.  Evans 271 

Evans  v.  Gale 487,  488,  510 

Evans  v.   Harlow 287 

Evans  v.  Mason'sEstate 140 

Evans  v.  Merri weather 700,  738 

Evans  v.  Tri-mountain  Ins.Co  .  .  .  .32,  125 

Evans  v.  Trenton 653 

Evans  v.  U.  S.  Ins.  Co 101 

Evans  v.   Warren 334 

Evans,  etc.,  R.  R.  Co.  v.  Evansville. .  604 
Evansville,  etc.,  R.  R.  Co,  v.  Hiatt.  .   720 

Evens  v.  Roe 395 

Everett  v.  Coffin  333 

Everett  v.  Continental  Ins.  Co 39 

Everett  v.  Hydraulic,  etc.,  Co 700 

Everett  v.  London  Ass.  Co 69 

Everitt  v.  The  People 359 

Ewart  V.  Stark 10 

Ewbanks  v.  Ashley 613 

Ewbank  v-  Nutting 413 

Ewing  V.  Medlock 162 

Ewing  V.  Sanford 353 

Ex  parte  Benson 38C 

Ex  parte  Blanchard 739 

Ex  parte  Bonbonus 435 

Ex  parte  Boussmaker 18 

Ex  parte  Bowness 430 

Ex  parte  Bradley 361 

Ex  parte  Bradstreet 361 

Ex  parte  Burgess '.....   171 

Ex  parte  Burnett 625 

Ex  parte  Carnochan 365 

Ex  parte  Chase 361 


xhi 


TABLE  OF  CASES. 


PAGE. 

Ex  parte  Cox 362 

Ex  parte  Crane 376 

Ex  parte  Deeze 319 

Ex  parte  Elston ...  378 

Ex  parte  Farrington 380 

Ex  parte  Fleming 371 

Ex  parte  Fleppin 378 

Ex  parte  Foster 315 

Ex  parte  Harris 360,  363 

Ex  parte  Hennessy 33 

Ex  parte  Hoy 378 

Ex  parte  Hutt 378 

Ex  parte  Jardiue  ;  in  re  McManus. .  538 

Ex  parte  Jennings 363 

Ex  parte  Keeling     362 

Ex  parte  Lee 18 

Ex  parte  Low 361 

Ex  parte  Lynch  380 

Ex  parte  Malione 375 

Ex  parte  Martin 362,  390 

Ex  parte  Mallingrodt 679 

Ex  parte  Meason 390 

Ex  parte  Miller 229 

Ex  parte  Milwaukee    R.  Co 302 

Ex  parte  Newman 376,  379 

Ex  parte  Nolte 436 

Ex  parte  Paine 382 

Ex  parte  Payne 89 

Ex  parte  Peake 323 

Ex  ])arte  Roberts 378 

Ex  parte  Sheriff  of  Middlesex 157 

Ex  parte  Shubrook 327 

Ex  parte  Smyth 248 

Ex  parte  Staght i 64 

Ex  parte  Trice 379 

Ex  parte  Tally 383 

Ex  parte  Walsh 140 

Ex  parte  WL  itney 378 

Ex  ])arte  Wilson . .  257 

Express  V.  Supervisors  of  Albany  Co.,  869 

Eyler  v.  Crabbs 332 

Ezelle  V.  Parker 205 


F. 


Fabens  v.  Mercantile  Bank 679 

Faber  v.  Hovey 192 

Fabyan  v.  Union  Ins.  Co 72 

Fapnan  v.  Knox 352,  353 

Faliii  V.  Reichart 669 

Failing  v.  Schenck 225 

Fain  v.  Innian 330 

Fair  v.  Hrown 567 

Fairbanks  v.  Kerr 713,  735 

Fairchild  v.  Liverpool  Ins.  Co 77 

FairiMun  v.  Heath 567 

Fairnian  v.  Ives 308 

Fak.r  v.  Eddy's  Ex'r 134 

Fall  V.  SiiniiionH 141 

Falbni  v.  City  of  Boston 677 

Fall.-n  V.  ( Vntral  Park,  etc.,  R.  R.  Co.,  722 

Fame  Ins.  Co  'h  Appeal 64 

Fanning  v.  Voelker 252 


PAGE. 

Fargo  V.  Arthur 157 

Faritih  v.  Reigle 654 

Faringtou  v.  Bailey 267 

Farley  v.  Blood 149,  150,  152 

Farley  v.  Thompson 251 

Farlie  v.  Danks      388.  342 

Farman  v.  Commissioners 368 

Farman  v.  Nichol 598 

Farmer  v.  Arrundel 503 

Farmer  v.  Darling 846 

Farmer  v.  Grose 519 

farmers'  Ins.  Co.  v.  Chase 117 

Farmers'  Ins.  Co.  v.  Fogleman 54 

Farmers'  Ins.  Co.  v.  Frick 79,     80 

Farmers'  Ins.  Co.  v.  Graybill 51      79 

Farmers'  Ins.  Co.  v.  Marshall 29 

Farmers'  Ins.  Co.  v.  Snyder 36,    40 

Farmers'  Ins.  Co.  v.  Washington  Ins. 

Co  47 

Farmers'  Loan,  etc.,  Co.  v.  Mann. ...  130 
Farmers'  National  Bank  v.  Fletcher. .   580 

Parnum  v.  Burnett 541 

Farnara  v  Brooks 222 

Faruftn  v.  Feely 343,  353,  354 

Farusworth  v.  Storrs 308 

Farr  v.  Ladd 196 

Farrance  v.  Elkington 219 

Farrand  v.  Marshall 437 

Farrar  v.  Green 677 

Farrall  v.  King 360 

Fassett  v.  Smith 542 

Fassett  v.  Traber 331 

Faucett  v.  Nichols 6 

Faucett  v.  Wilkius 9 

Faulder  v.  Silk 221 

Faulkner  v.  Alderson 276 

Fausel  v.  Schabel 550  " 

Favor  v.  Boston,  etc.,  R.  R.  Co 736 

Favrot  v.  Mettler 262 

Fawcett  v.  Beavres 408 

Fawcett  v.  Cash 890,  895 

Fay  V.  Brewer 574 

Fay  V.  Cheney 525 

Fay  V.  Prentice 731 

Fay  V.  O'Neill 348 

Fay  V.  Wliitman 752 

Fayette  Ins.  Co.  v.  Fuller 115,  117 

Felch  V.  Allen 418 

Feldman  v.  Gamble 554 

F'elger  v.  Couard 443 

Fell  v.  Knight 4 

Fell  V.  McIIenry 112 

Feller  v.  (treen 490 

Feltham  v.  England 414,  415 

Feltt  V.  Davis 337 

Fenn  v.  N.  O.  Ins.  Co 28 

Fenner  v.  IIei)burn 2U0 

Fent  V.  Toledo,  etc.,  Iljiilway  Co 670 

Fentfin  v.  Wilson  Sewing  Machine  Co.,  349 

Fercb(;e  v.  N.  C-.  Ins.  Co 57,  104 

Fert'bue  v.  N.  C.  Homo  Ins.  Co 104 

Ferguson  v.  Miller 516 

FtirguHon  V.  Nf)rinan 329 

Ferguson  v.  Porter 387 


TABLE  OF  CASES. 


xlvii 


PAGE. 

Ferguson  v.  City  of  Selma 620 

Ferguson  v.  Van  Dj'ke T6i 

Fernandez  v.  Merchants'  Ins.   Co. . .  .     07 
Fernow  v.  Dubuque,  etc.,  R.  R.  Co.  . .   QH(] 

Ferrall  v.  Kent 201 

Ferrell  v.  Underwood 507 

Ferris  v.  Kilmer 33 

Ferriss  v.  N.  A.  Ins.  Co 124 

Few  V.  Perkins 217 

Ft.Wayne,etc«R.R.CfXV.Hinebaugli,  690 

Fullani  V.  N.  Y.  Ins.  Co 89 

Fuller  V.  Acker 529 

Fuller  V.  Coats 5,     11 

Fuller  V.  Sliattuck 501 

Fuller  V.  Sweet   259 

Fulton  V.  Hanna 361,  365 

Fulton  V.  Lancaster  Ins.  Co 119 

Fulton  V.  Stuart 248 

Funk  V.  Ilaldeman 433 

Furbish  v.  Sears 540 

Furtado  v.  Rodgers 18 

Ficker  v.  Jones 669 

Fidler  v.  Delavan 311 

Fiedler  v.  Darrin 518 

Field  V.  City  of  Des  Moines 643 

Field  V.  Mitchell 277 

Field  V.  Schietlelin 221 

Fielder  v.  Varner 574 

Fielding  v.  Waterhouse 459 

Fifield  V.  Bailey  769 

Fifield  V.  Northern  R.  R,  Co 416 

Filer  V.  Pebels 472 

Filgo  V.  Penny 472,  474,  487 

Filliter  v.  Phiffard 669 

Fiiton  V.  Lawrenceburgli 470 

Fimental  v.  San  Francisco 633 

Finch  V.  Carpenter 187 

Findeu  v.  Westlake 312 

Findlay  v.  Smith 273,  424 

Finley  v.  Herskey 780 

Finley  v.  Lycoming  Ins.  Co 113 

Finley  v.  Lycoming  Co.  Ins.  Co. .   53,     72 

Finley  v.  Langston 670 

Fiylay  v.  Stewart 459 

Fiquet  v.  Allison 201 

Fire  Ass.  v.  Williamson 40 

Fireman  v.  Neilson 475 

Firemans'  Ins.'  Co.  v.  Cochran 475 

Firemans'  Ins.  Co.  v.  Crandall 80 

Firemans'  Ins.  <2o.  v.  Powell 25 

First  Baptist  Church  v.  Schenectedy, 

etc.,  R.  R.  Co 420,  758 

First  Baptist  Church  v.  Utica,  etc  ,  R. 

R.  Co 758 

First  Ecclesiastical  Society  of  Hart- 
ford V.  Town  of  Hartford  634 

First  Nat.  Bank  v.  Balcom 193 

First  Nat.  Bank  v.  Byard 541 

First  Nat.  Bank.  v.  Bininger 158 

First  Nat.  Bank  of  Carlisle  v.Graham,  387 

667 
First  Nat.  Bank  v.  Ins.  Co.  of  N.A.,  38,  49 
First  Nat.  Bank  v.  Watkins,  489,  491,  494 


PAOE. 

First  Nat.  Bank  of  Lyons  v.  Ocean 

National  Bank 601 

First  Nat.  Bank  of  Morristown  v.  Bin- 
inger   153 

First  Parish  in  Sherburne  v.  Fiske. .   650 

Firumans'  Ins.  Co 124 

First    Presbyterian    Church  v.  Fort 

Wayne 629 

Fish  V.  Cottennet I'l,     43 

Fish  V.  Dodge 756,  771 

Fish  V.  Ilowland 323 

Fish  V.  Kelly 060 

Fisher  v.  Boston 420,  596,  632,  644 

Fisher  v.  Clement 289,  292,  293 

Fisher  v.  Dixon 431 

Fisher  v.  Deibert 432 

Fisher  v.  Enghan 010 

Fisher  v.  Fallows 401 

Fisher  v.  Fisher 238 

Fisher  v.  Forester 354 

Fisher  v.  Harrisburg 614 

Fisher  v.  Johnson 324 

Fisher  v.  Meister 556 

Fisher  v.  Otis 148,  548 

Fisher  v.  Thirkell 736 

Fisher  v.  Tunnard 589 

Fisher  v.  Vanmeter 095 

Fisk  V.  Fisk 505 

Fitch  V.  American  Ins.  Co 35 

Fitch  V.  Coit 504 

Fitch  V.  McDiarmid 357,  300 

Fitch  V.  Porter 194 

Fitchburgh  Manuf.  Co.  v.  Melven. . .  576 

Fitchbury  Co.  v.  Melven 561 

Fitten  v.  Accidental  Death   Ins.  Co. .   109 

Fitzherbert  v.  Mather 27 

Fitzherbert  v.  Shaw 255 

Fitzjohu  V.  Mackinder 339 

Fitzsimmons  v.  City  Ins.  Co 77,  123 

Flagg  V.  Mann 517 

Flagg  V.  Palmyra 371 

Flagg  V.  Worcester 642 

Flamingham  v.  Boucher 290 

Flanders  v.  O'Brien 568 

Flattes  V.  Chicago,  etc.,  R.  R.  Co 089 

Fleet  V.  Hollenkemp 055,  083 

Fleetwood  v.  City  of  New  York  ....  495 

Fleekner  v.  United  States  Bank 003 

Fleming  v.  Davis 700 

Fleming  v.  Western  Pacific  R.R.  Co.,  718 
Fletcher  v.  Boston,  etc.,  R.  R.  Co. . .   655 

Fletcher  v.  Com.  Ins.  Co 24,     43 

Fletcher  V.  Herring 264 

Fletcher  v.  Holmes 564,  506 

Fletcher  v.  Lowell 648 

Fletcher  v.  McFarlane 249 

Fletcher  v.  Ry lands 438,  732 

Fletcher  v.  Smith 438 

Fletchers  v.  Bradley 695 

Fleetwood  v.  New  York 476 

Florida  v.  Gibbs     368 

Floumoy  v.  Jeffersonville 630 

Flower  v.  El  wood 548 


xlyiii 


TABLE  OF  CASES. 


PAGE. 

Flower  v.  Lance 495 

Flower  v.  Pennsylvania  R.  R.  Co. . . .  415 

Floyd  v.  Day     , '. 475 

Floyd  Co.  V.  Morrison 551 

Flo^yd  V.  Ogleby  ...    669 

Flynn  v.  Hatton 236 

Flynn  v.  Merchants'  Ins.  Co 124 

Flynn  v.  San   Francisco,  etc.,  R.  R. 

Co 719 

Flick  V.  Wetlierbee   246 

Flike  V.  Boston  &  Albany  R.  R.  Co.  .   416 
Flint  V.  Gloucester  Gas  Light  Co. .  .   073 

Flint  V.  Ohio  Ins.  Co 55 

Flint  V.  Pike 310 

Flint  V.  Sheldon 195 

Fobes  V.  Sliattuck 253 

Fogartv  v.  Fiulay 679 

Fogg  V.  Griffin 29 

Fogg  V.  Middlesex  Ins.  Co 33 

Foo-g  V.  Nahaut 723 

Foley  V.  Howard 524 

Folger  V.  Columbian  Ins.  Co...   190,  191 

192 

Folsom  V.  Underbill 723 

Folts  V.  Huntley 202,  208,  279 

Foltz  V.  Peters 335 

Fonville  v.  McNeare 294 

Fopron  v.  Merrither 531 

Foot  V.  .Etna  Ins.  Co 93,   107 

Foot  V.  .Etna  Life  Ins.  Co 40 

Foot  V.  Berkley 226 

Foot  V.  Brouson 643 

Foote  V.  Sprague 559 

Footman  v.  Stetson 505 

For  V.  Davis 355 

For  V.  Northern  Liberties 475 

For  V.  Parmer 587 

For  V.  Phoenix  Ins.  Co 23 

Forbes  v.  American  Ins.  Co 101 

Forbes  v.  A.spiuall 17 

Forbes  v.  A^^awam  Ins.  Co 31,    72 

Forbes  v.  Edinburg  Ass.  Co 99 

Forbes  v.  Gracuy 440 

Forbe.s  v.  Johnson 300 

Forbush  V.  Western  Ins.  Co 78 

Ford  V.  Babcotk  193 

Ford  V.  Brownell 487,  488 

Ford  V.  Buckeye  State  Ins.  Co 120 

Ford  V.  Grey 175 

For^  V.  Johnson 283 

Ford  V.  McVay 393 

Ford  V.  Smitli 332 

Ford  V.  Wliitlock 739 

Foreman  v.  Murphy 363 

Fores  v.  W il.ion 407 

Forrest  v.  New  York 495 

Forst  V.  Buckiiiau 588 

Forster  v.  Juniata  Bridge  Co 316 

Forster  v.  JjawHoii 300 

Forsyth  v.  Kdniiston 298 

Forsytli  v.  Hastings 398 

Forsyth  v.  Hooper 713 

Fort  V.  Groves 774 

Fortli  V.  Simpson 320 


PAGE. 

Fort  V.  Whipple 710 

Fort  Wayne  v.  De  Witt 639 

Fortmau  v.  Rottier 343 

Fort  Wayne,  etc.,  R.  R.  Co.  v.  Gilder- 
sleeve  417 

Forward  v.  Deetz 180 

Fosgate  v.  Herkimer  Mf.  Co 230 

Foshay  v.  Ferguson 343,  344 

Foulger  v.  Newcomb 285 

Foshay  v.  Glen  Haven. .  ^ 735,  076 

Foster  v.  Dow 337 

Foster  v.  Equitable  Ins.  Co 53,     75 

Foster  v.  Elliott 270 

Foster  v.  Goddard 665,  667 

Foster  v.  Holly 719 

Foster  v.  Kirby 484,  503 

Foster  v.  Peyser 835 

Foster  v.  Reynolds 541 

Foster  v.  Stewart 409 

Foster  v,  U.  S.  Ins.  Co 119 

Foster  v.  Van  Reed 36,     84 

Fouler  v.  Payne 211 

Fountain  v.  Boodle 309,  403 

Fowkes  V.  Manchester 37 

Fowkes  V.  Manchester   Life  Ass. . . .   107 
Fowkes  V.  Manchester  Ins.  Co..  80,    95 

98 

Fowler  v.  ^Etna  Ins.  Co 31,  106 

Fowler  v.  Bott 340 

Fowler  v.  Dorlon 7 

Fowler  v.  Hollenbeck 393 

Fowler  v.  N.  Y.  Indemnity  Ins.  Co.  .     33 

133 

Fowler  v.  Payne 258 

Fowler  v.  Peirce 368 

Fowler  v.  Scottish  Eq.  Ins.  Co 119 

Fowles  V.  Bowen 899,  309 

Fox  V.  Broderick 290 

Fox  V.  C;iifton 104 

Fox  V.  Mackreth 431 

Fox  V.  McGregor 10 

Fox  V.  New  Orleans 633 

Fox  V.  Pluenix  Ins.  Co 77,  84,    59 

Fox  V.  Winona 018 

Fo.xall  V.  International    Land    Credit 

Company 394 

Foxcrof t  V.  Lester 375 

Fraler  v.  Sears,  etc.,  Co 735 

Francis  v.  Castlemanii 134,  135 

Francis  v.  Schoullkoi.f 755,707,  781 

Francis  v.  Somerville  Ins.  Co 45 

Francis  v.  Wells 331 

Francisco  v.  Manhattan  Ins.  Co 378 

Francisco  v.  Wright ....  449 

Frankford,  etc..  Turnpike  Co.  v.  Phil- 

ade]i)lua,  etc.,  R.  R.  Co 054 

Frankfort  Bridge  Co.  v.  City  of  Frank- 
fort   033 

Frankfort  Pass.  Railway  Co.  v.  Phil- 
adelphia    617 

Franklin  v.  Howes 249 

Franklin  v.  National  Ins.  Co 03 

Franklin  v.  Smith 681 

Franklin  Ins.  Co.  v.  Coates 53,  80,    25 


TABLE  OF  CASES. 


xlix 


PAGE. 

Franklin  Ins.  Co.  v.  Chicago  Ice  Co.,     47 

53 

Franklin  Ins.  Co.  v.  Culber 83 

Franklin  Ins.  Co.  v.  Drake 24,  58,     59 

Franklin  Ins,  Co.  v.  Findlay 24 

Franklin  Ins.  Co.  v.  Hewitt 118 

Franklin  Ins.  Co.  v.  Mussey 72 

Franklin  Ins.  Co.  v.  Seftou.  . .  91,  93,  104 
Franklin  Ins.  Co.  v.  Updegraff,  G9, 83     70 

Franklin  Mining  Co.  v.  Harris 39G 

Frauklyn  v.  Lauiond 404 

Frauklyn  v.  Tuton 245 

Frasier  v.   Spear 181 

Fraternal  Ins.  Co.  v.  Applegate.  .107,  108 

Fraver  v.  Commissioners 382 

Fravis  v.  Smith 344 

Fray  v.  Fray 292 

Frazer  v.  Robinson 258 

Frazier  v.  Brown 741 

Frazier  v.  Pennsylvania  R.  R.  Co.. . .  416 

Frazier  v.  Warfield 602 

Freeholders  v.  Strader 635 

Freeland  v.  Wilson 158 

Freeman  v.  Arkel 348 

Freeman  v.  Auld 580 

Freeman  v.  Fulton  Ins.  Co  123 

Freeman  v.  Galbraith 501 

Freeman  v.  Peay 524,  552 

Freeman  V.  Selectmen  of  New  Haven,  379 
Freemantle  v.  London,  etc.,  Railway 

Co 671 

Freer  v.  Stotenbur 273,  424 

Freclielet  v.  City  Council 611 

Fred  v.  Dixon 145 

Fredendall  v.  Taylor 161,  163 

Frederick  v.  Callahan 252 

Freight  Company  v.  Memphis. 621 

Fremont  v.  Crippen 364 

Fremont  v.  Flower 421 

Fremont  v.  Scales 423 

Freemont  v.  United  States 422 

French  v.  Allen 5J2 

French  v.  Burns    519 

French  v.  Connelly 120 

French  v.  Donaldson 708 

French  v.  Hope  Ins.  Co 23 

French  v.  Mayor 246 

French  v.  Price 174 

French  v.  Reed 387 

Frescoe  v.  May 301 

Fret  well  v.  City  of  Troy 623 

Frevall  v.  Fitch 495 

Frieber  v.  Burrows 5 

Fried  v.  Royal  Ins.  Co 99 

Friedley  v.  Hamilton 591 

Friesmuth  v.  Agawam  Ins.  Co..  119,    54 

40 

Frink  v.  Coe 717 

Frink  v.  Lawrence 767 

Frisbie  v.  Fayett 49 

Frisbie  v.  Fayette  Ins.  Co 39 

Frout  v.  Hardin 276 

Frontin  v.  Small 227 

Fronty  v.  Wood 219 

Vol.  IV.— g 


PAOK. 

Frost  V.  Ilsley 316,  317 

Frost  V.  Mott 592 

Fro.st  V.  Peacock 565 

Frothingham  v.  Barry 167 

Frothingham  v.  Morse 511 

Fry  V.  Bennett 289,  309,  312 

Fry  V.  Prentice 727 

Fry  V.  Shehee 584 

Frye  V.  Lock  wood 493 

Fryett  v.  Jeffreys 217 

Fullenwider  v.  McWilliams 342 

Fuller  V.  Dean 310 


G 


Gadler  v.  Henlock 772 

Gafford  v.  Stearns 171,  318,  335 

Gage  V.  Sheltou 298 

Gage  V.  Robinson 285 

Gagg  V.  Vetter 655 

Gail  V.  Kalamazoo 624,  625 

Gahagan  v.  Union  Ins.  Co 54 

Gaines  v.  Relf 378 

Galbraith  v.  Oliver 774 

Galbreath  v.  Armour 615 

Gale  V.  Belknap  Ins.  Co 58 

Gale  V.  Edwards 251 

Gale  V.  Lewis 64 

Gales  V.  Hailman 85 

Galena  v.  Amy    371 

Galena  v.  Corwith 604 

Galena,  etc.  R.  R.  Co.  v.  Fay 720 

Galena,  etc.,  R.  R.  Co.  v.  Griffin 687 

Gall  V.  Cincinnati 615 

Gall  V.  City  of  Cincinnati 624 

Gallagher  v.  Bennett 260 

Gallagher  v.  Piper 415 

Gallagher  v.  Shipley 263 

Gallaway  v.  Burr 343 

Galloway  v.  Stewart 344,  353 

Galpin  v.  Chicago,  etc.,  R.  R.  Co 684 

Galpin  v.  Page 193 

Gamba  v.  Le  Mesurier 18 

Gambert  v.  Hart 660 

Gamble  v.  Accident  A'ss.  Co Ill 

Gamble  v.  Village  of  Watkins 632 

Gambs  v.   Covenant  Ins.  Co 108 

Gam  well  v.  Merchants'  Ins.  Co. .  .45,    43 
Gauea  v.  Southern  Pacific    R.  R.  Co.,  343 

352 

Ganely  v.  Jubber 204,  771 

Gannon  v.    Hargadon 748 

Gauo  V.  Vanderveer 235 

Ganson  v.  Tomliuson 590 

Ganter  v.  Atkinson 439 

Gantret  v.  Egertou 092 

Garcelon  v.  Hampden  Ins.  Co  . . .  .37,    40 
Gardiner  v.  Piscataquis  Ins.  Co. .  .46,  114 

Gardner  v.  Bennett 712 

Gardner  v.  Cleveland 451,  177,  457 

Gardner  v.  Emerson 570 

Gardner  v.  Heartt 653,  708 

Gardner  v.  McClure 521 


TABLE  OF  CASES. 


PAGE. 

Gardner  v.  Moore 523 

Gardner  v.  Newburgb 643 

Gardner  v.  Slade 309,  403 

Gardner  v.  Smith 684 

Garland  v.  Salem  Bank 483 

Garlick   v.  Miss.  Valley  Ins.  Co 105 

Garmon  v.  Bangor   655,  666 

Garner  v.  Hannah 243 

Garnier  v.  St.  Louis 651 

Garnsey  v.  Allen 452 

Garnsey  v.  Rogers 528 

Garr  v.  Martin 470 

Garr  v.  Selden 306 

Garrett  v.  Noble 430 

Garrett  v.  Provincial  Ins.  Co 35 

Garrett  v.  Scouten 21.') 

Garretzen  v.  Duenckel 412,  413 

Garson  v.  Green 323 

Gartside  v.  East  St.  Louis 618 

Gartside  v.  Outley 211 

Gas  Company  v.  San  Francisco 633 

Gass'  Appeal 265 

Gassett  v.  Gilbert 308 

Gates  V.  Penn.  Ins.  Co 33 

Gates  V.  Green 266 

Gates  V.  Madison  Ins.  Co 68,     47 

Gates  V.  Madison  County  Ins.  Co.  48,    48 

Gates  V.  Salmon 178 

Gathercole  v.  Miall 303 

Gault  V.  Trumbo 323 

Gaunt  V.  Fynney 756 

Gavell  V.  Martyn 428,  742 

Gay  V.  Gardiner 137 

Gay  V.  Mitcliell  261 

Gay  V.  UnioQ  Ins.  Co 100 

Gayford  v.  MofEat 427 

Gay  lord  v.  Lamar  Ins.  Co 54 

Gazyouski  v.  Cobburn 300 

Geaoh  v.  Ingall 99 

Gee  V.  Cheshire  County  Ins.  Co 58 

Geery  v.  Smith 705 

Gehr  V.  Hazerman 511 

Geiselman  v.  Scott 682 

General  Steam  Nav.  Co.  v.  Guillou. .   190 

Genesee  Ins.  Co.  v.  Westman 117 

Genet  v.  Mitchell. 305 

Gen.  Ins.  Co.  v.  Phillips 120 

Georgia,  etc.,  R.  R.  Co.  v.  Neely  ....  656 

Gerhauser  v.  British  Ins.  Co 42 

(xermania  Ins.  Co.  v.  Boykin 80 

Gerinania  Ins.  Co.  v.  Curran 84,  123 

Gerrish  v.  Black 567 

Gerrish  v.  Brown 439,  760,  761 

Gerrish  v.  Clough 740 

Gett worth  v.  Teutonia  Iiis.  Co 123 

Getty  V.  Devlin 161 

Gibbon  v.  Budd 681 

Qiljbons  v.  Thompson 239 

<ribb3  V.  Swift 500 

(iibson  V.  Am.  Ins.  Co Vi2 

(iibson  V.  Dayton 204 

(iib.son  V.  Farley 223 

(Jibson  V.  (Joldlhwaite 1.53,  155 

Gibson  v.  Mayor  of  Preston 673 


PAGE. 

Gibson  v.  McCall 163 

Gibson  v.  Pacific  R.  R.  Co 417 

Gibson  v.  Perry 240 

Gib.son  V.  Smith 274,  441 

Gibson  v.  Stevens 474,   495 

Giddings  v.  Dudley 508 

Gidley  v.  Lord  Palmerston 405 

Giesy  v.  Cincinnati  etc..  Railroad  Co.,  621 

Gilbert  v.  Emmons 348 

Gilbert  v.  Gilbert 510 

Gilbert  v.  Hanford 186 

Gilbert  v.  Holmes 554 

Gilbert  v.  Mickle 737 

Gilbert  v.  National  Ins.  Co 123 

Gilbert  v.  North  American  Ins.  Co. .     82 

Gilbert  v.  People 309 

Gilbert  v.  Ross 496 

Gilbertson  v.  Richards 227 

Gile  V.  Libby 4 

Giles  V.  Austin 218 

Giles  V.  Boston,  etc.,  R.  R.  Co 686 

Giles'  Case 376 

Giles  V.  Comstock 252 

Giles  V.  State 283,  297 

Gilespie  v.  Wood 382 

Gilford  V.  Winnipiseogee  Lake  Co..   747 

Gilhooley  v.  Washington 266 

Gilkeson  v.  Justices 627,  029 

Gill  V.  Fountleroy 588 

Gill  V.  Middleton 654,  656 

Gill  V.  Pinny 553 

Gillett  V.  Mayuard 501 

Gillett  V.  Mis'souri  Valley  R.  R.  Co. .   350 

Gillett  V.  Rippon 462 

Gille.'spie  v.  Hudson 337,  347 

Gillespie  v.  Wood 377 

Gillia  V.  Pawtucket  Ins.  Co 50 

Gillialbert  v.  Pawtucket  Ins.  Co. ...     38 

Gilliland  v.  Seller's  Admrs 195 

Gillilan  v.  Nixon 459 

Gillig  V.  The  Lake  Bigler  R.  R.  Co. .   435 

GiUman  v.  Illinois,  etc.,    Tel.  Co 582 

Gillmore  v.  Lewis ....   607 

Gill  shannon  v.    Stony  Brook    R.  R. 

Co 415 

Gilman  v.  Bassett. .      .321,  323,  357,  358 

Gilman  v.  Cunningham 508 

Gilman  v.  Dwight 396 

(Jilmau  V.  Laconia 6r4 

Gilman  v.  Moody 522 

(Tilman  v.  Philadelphia 759 

Gilman  v.  Sheboygan 604 

Gilmer  v.  Ware 475 

Gilmoro  v.  Driscoll 733 

Gilsou  V.  Gihson 522.  569 

Gilson  V.  North  Gray,  etc 670 

(iinna  v.  Second    Avenue  R.  R.  Co. .   723 

(xinochio  v.  Porcella 404 

( i  irand  v.  Beach  .  .^ 300 

(jfirard  v.  Philadelphia   61)0 

Girard  Ina.  Co.  v.  Stuphenson,  41,  43,     40 

47 

Girardy  v.  Richardson 280 

Givau  V.  Doe 581 


TABLE  OF  CASES. ' 


rAGR. 

Qivens  v.  Easley 207 

(liven  V.  M'C'almout 575 

Gleason  v.  Dyke 454,  458,  400 

Gleasoa  v.  Oary 77G 

Glen  V.  Davis  .    734 

Glen  V.  Lewis 46 

Glen's  Falls  Ins.  v.    Jackson   Circuit 

Court 120 

Glendale  Co.  v.  Protection  Ins.  Co.  .  22 
Glendale  Manuf.    v.  Protection   Ins. 

Co 49 

Glendale  Woolen    Co.    v.    Protection 

Ins  Co 38 

Glickauf  v.  Maurer 2C2 

Globe  Ins.  Co 125 

Glover  v.  Foote 505 

Gladstone  v.  Birley 320 

Gladstone  v.  King 42 

Gladwell  v.  Steggall 682 

Glascock  v.  Bridges 355 

Glascock  V.  Lyons 482,  507 

Glass  V.  Aslibury 649 

Glassey  v.  Hestonville,  etc.,   R.  R. 

Co 722 

Glassey  v.  Hestonville,  etc.,  Railway 

Co 656 

Glaze  v.  Whitley 337,  343 

Gloucester   Manufacturing    Co.     v. 

Howard  Ins.  Co 29,- 38,  50 

Glyn  v.  Dusebury 150,  154 

Glvn  V.  Duesbury 150 

Goddard  v.  Bulon 489 

Goddard  v.  Foster 148 

Godardv.  Gray 189,  191 

Goddard  v.  Leach 149 

Goddard  v.  Merchants'  Bank 49G 

Goddard  v.  Mitchell 501 

Goddard  v.  Monitor  Ins.  Co 38 

Goddard  v.  Pratt 161 

Goddard  v.  Sawyer 542 

Goddard  v.  Seymour 506 

Godefroy  v.  Dalton 659 

Godefroy  v.  Jay 661 

Godin  V.  Loudon  Ass.  Co 15,  77,  328 

(lodley  V.  Hagerty 692 

Godson  v.  Home 311 

Goelet  V.  McManus 590 

Goepell  V.  Swinden 468 

Goesele  v.  Bimeler 163 

Goeway  V.  Urig 179 

Goetzmann  v.  Conn.  Ins.  Co 103 

Goit  V.  Nat.  Prot.  Ins.  Co 57,  72 

Golden  Fleece  v.  Cable  Consolidated 

Mining  Co 423 

Goldhill  Q.  M.  Co.  v.  Ish 422,  426 

Goldey  V.  Pennsylvania  R.  R.  Co..  667 

Goldsmith  v .  Jones .    779 

Goldsmid  v.  Tunbridge,Wells.  .  760,  764 

Goldstone  v.  Osborne 89 

Goldthwaite  v.  City  Council  of  Mont- 
gomery    614 

Golsen  v .  Brand 459 

Good  v .  Combs 176 

Goodale  v.  Tuttle 741 


TAOK 

Goodall  v.  N.   E.  Ins.  Co 77 

Gooden  v.  Amoskeag  Ins.  Co 88 

Goodenow  v .  Curtis 527 

Goodfellow  V.  Times   Asa.  Co 72 

Goodhue  V.  Dix 419 

Goodin  v .  Avery 608 

Goodloe  V.  Clay 127 

Goodman  v.  Jones 199 

Goodman  v.  Walker 654 

Goodrich  v.  Brown 612 

Goodrich  v.  Jones 263 

Goodrich  v.  Starr 695 

Goodrich  v.  Stevens 185 

Goodrich  v.  Stone 292,  293 

Goodrich  v.  Willard 316 

Goodson  V.  Richardson 775 

Goodtittle  v.  Toombs 182 

Goodwin  v.  Glazier 361,  305 

Goodwin  v.  Richardson 173,  570 

Gordon  v.  Baltimore 630 

Gordon  v.  Baxter 707 

Gordon  v.  Bell 321 

Gordon  v.  George 249 

Gordon  v.  Mayor  of  Baltimore 504 

Gordon  v.  Swan 133 

Gordon  v.  Ware  Savings  Bank 547 

Gorgas  v.  Blackburn 359 

Gorham  v.  Arnold 501 

Gorham  v.  Springfield 601 

Goriffin  V.  New  Jersey,  etc.,  Co....  542 

Gorman  v.  Carroll 496 

Gorman  v.  Pacific  R.  R.  Co 684 

Gorman  v.  Russell 166,  107 

Gormley  v.  Vulcan  Iron  Works  ....   415 

Gorrell  v.  Snow 347 

Gorton  v.  Erie  Railway  Co 088 

Gosliu  v.  Carry 303 

Goslin  V.  Wilcock 341 

Goss  V.  Mather 475 

Gosselink  v.  Campbell 613 

Gossin  V.  Brown 573 

Gossom  V.  Donaldson 175,  180 

Goszler  v.  Corporation  of  Georgetown,  649 

Gott  V.  Gandy 202 

Gott  V.  Pulsifer 307,  289,  292 

Gould  V.  Booth 740 

Gould  V.  Boston  Duck.  Co 745 

Gould  V.  Emerson 107 

Gould  V.  Newman    575 

Gould  V.  School  District 202 

Gould  V.  York  Co.  Ins.  Co 53,    40 

Goulding  v.  Bunster 548 

Goudy  v.  Hall 196 

Goulstone  v.  Royal  Ins.  Co 24,    25 

Gove  V.  Farmers'  Ins.  Co 68 

Government  Street  R.  R.  Co.  v.  Han- 
Ion  723 

Gowan  v.  Christie 433 

Gower  v.  Howe 537 

Grace  v.  Shively 208 

Gracelon  v.  Hampden  Ins.  Co 35 

Grady  v.  Wolsner 765,  770 

Graeter  v.  Williams 353 

Grafton  Bank  v.  Foster 526 


Hi 


TABLE  OF  CASES. 


PAGE. 

Graham  v.  Anderson 210 

Graham  v.  Chandler 501 

Graham  v.  Chrystal 14'3 

Graham  v.  Duunigan 454,  458,  460 

Graham  v.  Estate  of  Chandler 136 

Graham  v.  Gantiere 681 

Graham  v.  Graham 398 

Graham  v.  Peat 277 

Graham  v.  Pierce 183 

Graham  v.  Russell   125 

Graham  v.  VVichelo 271 

Grainger  v.  Finlay 737 

Grammer  v.  Carroll 507 

(irand  Trunk  R.  R.  Co.  v.  Richardson  672 

Granger  v.  Howard  Ins.  Co 123 

Granger  v.  Pulaski  County 635 

Grannis  v.  Clark 235 

Grant  v.  .Etna  Ins.  Co 75 

Grant  v.  Bisset 585 

Grant  v.  City  of  Erie 643 

Grant  v.  Erie 641 

Grant  v.  Howard  Ins.  Co 46,     47 

Grant  v.  Lexington  Ins.  Co 89 

Grant  v.  McLachlin 188 

Grant  v.  McDonogh 717 

Grant  v.  Merrill 447 

Grant  v.  Moseley 657 

Grant  v.  Moore 342  344,  347 

Grant  v.  Parkinson 23 

Grant  v.  Ramsey 275 

Grant  v.  Schmidt 769 

Grant  v.  U.  S.  Bank 593 

Grant  v.  Whilwell 317 

Grant  Co.  v.  Sels 469 

Graves  v.  Berdan 211 

(iraves  v.  Porter 249 

(J raves  v.  Shattuck 668 

Graves  v.  Waller 291 

Graves  v.  Washington  Ins.  Co 88 

(iraves  v.  Weld 253 

Gray  v.  Ayres 729,  778 

(iray  v.  Boston  Gas-Light  Co 713 

Gray  v.  Bridge 378 

Gray  v.  Briscoe 137 

Gray  v.  Cookson 398 

G  ray  v.  Combs 694 

Gray  v.  Givens 179 

Gray  v.  Harris 700,  745 

Gray  v.  Iowa  Land  Co 617 

Gray  v.  Ohio,  etc..  R.  R.  Co 775 

(iray  v.  Wil.son 319 

Greason  v.  Keteltas 224 

Greasly  v.  Codling 768 

Great  Falls  ( 'o.  v.  Worster 181 

Great  Falls  Ins.  Co.  v.    Harvey 113 

Great  Southern,  etc..   Railway  Co.  v. 

Horry 154 

Gn^ai  Western  Ins.  Co.  v.    Steaden..     80 

(injatrex  v.  I  lay  ward 742,  743 

(Jreen  V.   Allrii 10;5 

(Jr.cM  V.  Buti.-r 577,  581 

Greene  v.  Dial 585 

Green  v.  Ely 327 

Green  v.  Farmer 310,  319,  320 


PAGE. 

Green  v.  Garrington 585 

Green  V.  Mayor,  etc.,  of  Savannah..   620 

Green  v.  Mumford 150,  151,  158 

Green  v.  New  River  Co 403 

Greene  v.  Nunnemacher. . .  .762,  731,  768 

Green  v.  Price ....   396 

Green  V.  Reading 615 

Green  v.  Telfair 293 

Green  v.  Turner 577,  593 

Greenabaum  v.  King 491 

Greenland  v.  Chaplin  706 

Greenwood  Case 159 

Greenwood  v.    Callohan 668 

Greenwood  v.  Murdock 539 

Greenvault  v.  Davis 234 

Greenwade  v.  Mills 344 

Greer  v.  Blanchar 171 

Gregory  v.  Bridgeport 607 

Gregory  v.  City  of  New  York 618 

Gregory  v.  Williams 303 

Gregory  V.  Wilson 217 

Gresham  v.  Pyron 363 

Grevemeyer  v.  Southern  Ins.  Co.  .26,     50 

Greville  v.  Chapman 288 

Grey  V.  Duke  of  Northumberland...   441 

Gridley  v.  Bloomingtou 263 

Grier  v.  Sampson 668 

Grier  v.  Shackleford 369,  383 

Gries  v.  Zeck 659 

Griffin  v.  Fairbrother 249 

Griffin  v.  Kinsely 265 

Griffin  v.  Lovell 545 

Griffin  v.  Mayor  of  New  York 640 

Griffin  v.  Town  of  Williamstown. . . .  639 

Griffis  V.  Sellars 349 

Griffith  v.  Clarke 196 

Griffith  V.   McCullum 779,  778 

Griggs  V.  Fleckenstein 722,  709 

Griggs  V.  Foote 623 

Griggs  V.  Griggs 138 

Griggs  V.  Morgan 501 

Griggs  V.  Thompson 151 

Griguon's  Lessee  v.  Astor 188 

(irigsbyv.  Clear  Lake  Water  Co.,  731,  771 

CJrigsby  v.  Chappell 675 

(irill  V.  General  Iron  Screw  Co 654 

Grim  v.  School  District 494 

Grimes  v.  Keene 420 

Grimes  v.  Kimball 548 

Griniman  v.  Ijegge. 213 

Grinuell  v.  Cook 49,  316,  329 

Grinnell  v.  Wells 407 

Grinnell  v.  Western  Union  Tel.  Co.,  690 

698 
Grlppen  v.  Now  York  Central  R.  R. 

Co 718 

Grist  V.  Hodges 234 

(iriswold  V.  Griswold 549 

Griswold  v.  Waddington 18 

<  J  roll"  v.  Mayor,  etc 598,  631 

(irofton  Hank  v.  Foster  540 

Groove  v.  City  of  Fort  Wayne (il7 

(Jroove  V.  Fort  Wayne 038,  735 

Groove  v.  Hodges 394 


TABLE  OF  CASES. 


liii 


PAGE. 

Grossman  v.  Lauber 171 

Grosvenor  v.  Lloyd 168 

Grover  v.  Shell 745 

Gnibb's  Appeal 131 

Gruhb  V.  Bayard 433,  440 

Grunt  V.  Vandercook 327 

Guardian  Ins.  Co.  v.  Hogan. . .  .91,  93,  101 

Gubbins  v.  Harper 531 

Guernsey  v.  Rexford 146 

Guest  V.  Opdike 201 

Guild  V.  Baldrid^e 484 

Guilford  v.  Smith 318 

Guille  V.  Swan    710 

(Tuinard  v.  Heysinger 195 

Gulden  v.  O'Brien 543 

Gulick  V .  Loder 194 

G  ulick  V.  New 364 

(iully  V.  Reuay 134 

Gunber  v.  Hackett 217 

Gung  V.  Schneider 545 

G  uun  V.  Head 146 

G  unn  V.  Whitaker 143 

Guuter  v.  Astor 408 

Gunter  v.  Geary 778 

Gurnee  v.  Chicago • 628,  650 

Guthrie  v.  Hyatt 504 

Guthrie  v.  Kahle 517 

Guthrie  v.  Murphy 391.  393 

Gutterridge  v.  Manyard 241,  245 

Guy  V.  Du  Uprey 549 

Guy  V.  Gregory 303 

(iwathmeys  v,  Ragland 591 

Gwinn  v.  Sinies 552 

Gwinn  v.  Smith 581 

Gwinnell  v.  Earner 257 

Gwynn  v.  Jones 260 

Gyger's  Appeal 129 


H 


Haack  v.  Fearing 703 

Habersham  v.  Canal  Co 374 

Hackett  v.  Reynolds 521 

Hackney  v.  Allegany  County  Ins.  Co.,  112 

Hackney  v.  State 726,  729 

Hadden  v.  Buddensick 556 

Hadley  v.  N.  H.  Insurance  Co 84 

Hadley  v.  Taylor 258,  766 

Hadley  v.  Upshaw  7 

Haff  V.  Mar.  Ins.  Co 83 

Hafick  V.  Stover 255 

Hugan  V.  Hendry 288 

Hagan  v.  Hendry 311 

Hagar  v.  Brainerd 554,  568 

Hagar  v.  Springer 503,  505 

Haggart  v.  Cutts 154 

Hague  V.  City  of  Philadelphia 603 

Hague  V.  Inhabitants  of  West  Hobo- 
ken 581 

Hahn  V.  Kelly 194,  196 

Haigh  V.  De  La  Cour 17 

Haight  V.  Keokuk 668 

Haines  v.  Drips 734 


PAGE. 

Haines  v.  School  District 634 

Haines  v.  Thompson 519 

Ilaire  v.  Reese 683 

Haire  v.  Wilson 283,  289,  293 

Halbert  v.  State 050 

Haldeman  v.  Bruckhart 739 

Hale  V.  Angel 184 

Hale  V.  Morgan 549 

Hale  V.  Omaha  National  Bank 557 

Hale  V.  Passniore 505 

Hale  V.  Schich 518 

Hale  V.  Sherwood 509 

Haley  v.  Dorchester  Ins.  ('o.  . .  .43,  44,  77 

Haley  v.  Taylor 393 

Halfnrd  v.  Kymer 93 

Halford  v.  Tetherow 183 

Hall  V.  Burgess 312,  271 

Hall  V.  Cushman 573 

Hall  V.  Dorchester  Ins.  Co 68 

Hall  V.  Fisher. 337,  347 

Hall  V.  Fuller 496 

Hall  V.  Hollander 406 

Hall  V.  Jacob 199 

Hall  V.  Manchester 637 

Hall  V.  Mechanics'  Ins.  Co S3 

Hall  V.  N.  &  C.  R.  R 85 

Hall  V.  People's  Ins.  Co 43 

Hall  V.  Piddock 177 

Hall  V.  Feckham 473 

Hall  V.  Smith 449.  450,  453 

Hall  V.  Supervisors 373,  376 

Hall  V.  Swansea 483 

Hall  V.  United  States 477 

Hall  V.  Union  Pacific  R.  R.  Co. .  .360,  358 

Hall  V.  Williams 186,  193,  196 

Hall  V.  Whittaker 457,  464 

Hall's  Case 8 

Hallen  v.  Runder 255 

Hallenbake  v.  Fish 13 

Hallett  V.  Wylie 235,  340 

Hallett  V.  Wilie 366 

Hallock  V.  Com.  Ins.  Co 57,     66 

Hallock  V.  Smith 334 

Halsey  v.  Blood 180 

Halstead  v.  Neeker's  Ex'rs 140 

Ham  V.  Mayor  of  New  York 645 

Hanibly  v.  Trott 274 

Hamer  v.  Knowles 778 

Hamerton  v.  Stead 198 

Hamilburgh  v.  Shepard .337,  347 

Hamilton  v.  Carthage 613 

Hamilton  v.  Cutts 234 

Hamilton  v.  Fleming 85 

Hamilton  v.  Gilbert 323 

Hamilton  v.  Lycoming  Ins.  Co 16 

Hamilton  V.  Marks 151,   155 

Hamilton  v.  Mayor,  etc.,  of  Columbus,  768 

Hamilton  v.  Mutual  Ins.  Co 19 

Hamilton  v.  State 358 

Hamilton  v.  Starkweather 445 

Hamilton  v.  Whitridge 775 

Hamilton  v.  Windolf 376 

Hamilton  v.  Wright 196 

Hamilton  County  v.  Mighels  . . .  .596,  634 


liv 


TABLE  OF  CASES. 


PAGE. 

Hamilton  Ins.  Co.  v.  Hobart 113 

Hamlett  v.  Tallman 146,  315,  318 

Hammack  v.  White 667 

Hanimar  v.  Covington 651 

Hammond  v.  American  Ins.  Co 56 

Hammond  v.  Haines 601 

Hamniorul  v.  Douglass 231 

Hampten  v.  Levy 592 

Hancock  v.  Tanner 500 

Hand  v.  Winton 284 

Handy  v.  BroAvn 891 

Hanger  v.  State 583 

Hankins  v.  Mayor  of  New  York  ....  600 

Hanks  v.  Enloe 176 

Hanlen  v.  Ingram 670 

Hanna  v.  Phelps 333 

Hanne winkle  v.  Georgetown 647 

Hannon  v.  Hannah 180 

Hanover  Fire  Ins.  Co.  v.  Tomlinson,  188 

Hanse  v.  Cowing 772 

Hansen  v.  Roberdeau 404 

Hansford  v.  Payne 665,  683 

Hanson  v.  Vernon 607,  621 

Harbeck  v.  Toledo 621,  623 

Harckeurath  v.  American  Ins.  Co. ...     64 

Harcourt  v.  Good 607 

Hard  v.  Williamsburg  Ins.  Co 58 

Harding  v.  Crethorn  218,  271 

Harding  v.  Greening 290 

Harding  v.  Stevenson 329 

Harding  V.  Townsheud 85 

Hardy  v.  Akerly 272,  259 

Hardy  v.  Carolina,  etc.,  Railway  Co. .   415 

419 

Hardy  v.  Keene 420,  730 

Hare  v.  Mellor 305 

Hargrave  v.  Dusenbury 497 

Hargrave  v.  King 244 

Harington  v.  Macmorrig 448 

Harkins  v.  Pope 218 

Harkness  v.  Burton 4,     33 

Harkrader  v.  Moore 337,  343,  346 

Harland's  Accounts 141 

Harlbut  v.  Post 257 

Harlem  (ilas  Light  Co.  v.  Mavor,  etc.. 

New  York ". 633 

Hurley  v.  King    249 

Harlow  v.  Thomas 236 

Harman  v.  Dc^lany 283,  2H7 

Harmon  v.  Hannon 477,  489,  490 

Ilariiiony  v.  Hingliam 476,  48S 

Harmon V  v.  Binliam , 488 

Harmony  v.  Mitchell    709 

J  Farms  v.  Soh'm 268 

Harney  V.  Indianapolis 047 

Harney  v  Ow»;n    392 

Harpending  v.  Dutch  Church 178 

Harper  v.  City  Ins.  Co 21 

Harper  v.  City  of  Milwaukee 704 

Hnrj)er  v.  Kly 543 

Harper  V.  (iilhert 392 

Harper  v.  lMiiiaiiapr)liH  \i.  li.  Co 410 

Harjier  v.  Pinenix  Ins.  Co 102 

liurper  v.  Kuymond 104 


PAGE. 

Harper's  Appeal 520 

Harpham  v.  Whitney 345,  346,  354 

Harriman  v.  Boston 637 

Harriman  v.  Wilkins 695 

Harrington  v.  Alien 590 

Harrington  v.  Edwards 761 

Harrington  v.  Fortner 520 

Harrington  v.  Glenn 194 

Harrington  v.  Macmorris 474 

Harris  v.  Booker 271 

Harris  v,  Columbus  County  Ins.  Co. .   118 

Harris  v.  Delaware,  etc.,  R.  R.  Co 137 

Harris  v.  Elliott 617 

Harris  v.  Evans 229 

Harris  v.  Frink 198,  253 

Harris  v.  Hardeman 191,  196 

Harris  v.  Haynes 576 

Harris  v.  Miner 507 

Harris  v.  Ohio  Ins.  Co 58 

Harris  v.  Phoenix  Ins.  Co 88,     89 

Harris  v.  Prot.  Ins.  Co 86 

Harris  v  Rydiug 437 

Harris  v.  Saunders 194 

Harris  v.  School  District 596 

Harris  v.  Tyson 431 

Harris  v.  Wicks 475 

Harris  v.  York  Ins.  Co 24,     07 

Harrison  v.  Barnby 268 

Harrison  v.  Berkley 706 

Harrison  v.  Botts 173 

Harrison  v.  Brooks 755 

Harrison  v.  Bush 296 

Harrison  v.  Burgess 332 

Harrison  v.  City  Ins.  Co 31,     49 

Harrison  v.  Central  R.  R.  Co 418 

Harrison  v.  Chilton 500 

Harrison  v.  Foreman 173 

Harrison  v.  Guill 268 

Harrison  v.  Handley 133 

Harrison  v.  Harrison 140 

Harrison  v.  N.  J.  R.  R.,  etc.,  Co 590 

Harrison  v.  Philips  Academy 517 

Harrison  v.  Williams 595,  599 

Ilarshey  v.  Elackmarr 564 

Hart  V.  Achilles 113 

Hart  v.  Crow 300 

Hart  V.  Frame 660 

Hart  V.  Mayor,  etc 759 

Hart  v.  Mayor  of  Albany 613,  620 

Hart  V.  Reed 290 

Hart  V.  Robertson 183 

Hart  V.  Western  Railroad.  . , ; 85 

Harter  v.  Blanchard 388,  389 

I lart field  v.  Roper 721 

Hartfonl,  vAc,  Ore  Co.  v.  Miller.  .178,  424 

Hartford  Ins.  Co.  v   Boos 53 

Hartford  Ins.  Co.  v.  Farriah 71 

Hartford  Ins.  Co.  v.  (Jray 123 

Hartford  Ins.  Co.  v.  Harmer 80,  121 

Hartford  Ins.  Co.  v.  Math.iws 83.  120 

Hartford  Ins.  Co.  v.  VN'ehster 49 

Hartford   Protection  Ins.  Co.  v.  Har- 
mer      38 

llartlieb  v.  McLane  695 


TABLE  OF  CASES. 


Iv 


PAGE. 

Hartley  v.  Cummings 397,  401 

Hartley  v.  Hitchcock 'SM 

Hartley  v.  Tatham 54:i 

Hartmaa  v.  Keystone  lus.  Co 97,  100 

101,  121 

Hartnack  v.  James 233 

Hartshorn  v.  Hubbard 575 

Hartshorne  v.  Watson  270 

Hartsock  v.  Reddick 305,  30(3 

Hanwell  V.  Black 198 

Hartzall  v.  Sill 700 

Harvey  V.   Coffin 299 

Harvey  v.  Dewoody 620,  781 

Harvey  v.  French 293 

Harvey  v.  Harvey 173 

Harvey  v.  McGrew 248,  249 

Harwood  v.  Keecli 289 

Harwood  v.  Larramore 140 

Hasbrouck  v.  Milwaukee 604 

Haskell  v.  Jones 181 

Haskill  V.  Sevier 525,  552 

Haskins  v.  Hamilton  Ins.  Co. . 74,    75 

Haskius  V.  Lumsden 310 

Haskins  v.  Koyster 391,  407 

Haslett  v.  Wotherspoon 161 

Hassam  v.  Barrett 519,  520 

Hastie  v.  Depuyster C5 

Hastings  v.  Crunckleton 424 

Hastings  v.  Hastings. 182 

Hatch  V.   Lane 309 

Hatch  V.  Mutual  Life  Ins.  Co 103 

Hatchell  v.  Kimbrough 201 

Hatcher  v.  Cutts 399 

Hatfield  v.  Mc Whorter 153 

Hatfield  v.  Reynolds 548 

Hathaway  v.  Foy 151 

Hathaway  v.  Nat.  Ins.  Co 100 

Hathaway  v.  Power 228 

Hatheway  v.  Sackett 646 

Hathaway  v.  Town  of  Cincinnatus. .   486 
Hathaway  v.  Trenton  Ins.  Co  . .  .101,  102 

Hathern  v.  Kichmoud 681 

Hatten  v.  Robinson 472 

Hauft  V.  Duncan 539 

Hauxhurst  v.  Lobree 205 

Haven  v.  Baldwin 185 

Haven  v.  Foster 488 

Havens  v.  Erie  Railway  Co 688 

Haverhill  Ins.  Co.  v.  Prescott 114 

Hawes  v.  Fox  Lake 677 

Hawes  v.  Knowles 410 

Hawks  v.  Dodge   County  Ins.  Co. .. .     54 

Hawks  v.  Northampton G75 

Hawkesworth  v.  Thompson 710 

Hawkins  v.  County  Com'rs 373 

Hawkins  v.  Governor 380 

Hawkins  v.  Harwood 660 

Hawkins  v.  New   Orleans   Printing, 

etc.,  Co .' 293,  311 

Hawkins  v.  Plythian 708 

Hawkins  v.  The  Governor 366 

Hawley  v.  Harrall GIG 

Hawley  v.  Sage 510 

Hawson  v.  Hancock 119 


PAGK. 

Hawpville  v.  Haws 423 

Hawthorn  v.  Hammond 4 

Hay  v.  Cumberland 226,  257,  261 

Hay  V.  Hide 446 

Hay  V.  The  Cohoes  Company 439 

Ilayden  v.  Noyes 610 

Hayden  v.  Patterson 182 

Hayden  v.  Shed 342 

Hayden  v.  Smithville,  etc.,  Co 417 

Hayden  v.  Tucker 775 

Hayes  v.  Hayman 346 

Hayes  v.  Huffstater 489 

Hayes  v.  Oshkosh 644 

Hayes  v.  Waldrou 738,  764 

Hayes  v.  Ward 573 

Hayes  v.  Willio 392 

Hay  good  v.  Justices,  etc 377 

Hayner  v.  Smith 272 

Haynes  v.  Burlington 642 

Hays  V.  Blizzard   343,  344,  349 

Hays  V.  Borders 408 

Hays  V.  Gallagher 726 

Hays  V.  Millar 411 

Hays  V.  Thode 591 

Hays  V.  Younglove 356,  338 

Hays'  Administrator  v.  Miller 670 

Hay  ward  v.  Cain 85 

Hayward  v.  Liverpool  &  L.  Ins.  Co.,     69 

Hay  ward  v.  Nat.  Ins.  Co 59 

Hayward  v.  N.  E.  Ins.  Co 55 

Haywood  v.  Hartshorn 146 

Hazard  v.  Franklin  Ins.  Co 51,  499 

Hazard  Powder  Co.  v.  Loomis 592 

Head  v.  McDonald 468 

Headley  v .  Roby 185 

Heaisler  v.  Niekum 586 

Hoald  V.  Builders'  Ins.  Co 26 

Healey  v.  Imperial  Ins.  Co "    59 

Healey  v.  Story 43G 

Healy  v.  Mayor  of  New  York 638 

Healy  v.  Mayor 724 

Hearne  v.  Stowell 291,  302 

Heartt  v.  Rhodes 147 

Heasley  v.  Dunn. 509 

Heath  V.  Page 127 

Heath  v.  Sansom 168 

Heath  v.  Williams 779 

Heathcock  v.  Pennington 055 

Heaton  v.  Manhattan  Ins.  Co. . . .  52,     57 

Hebdon  v.  West 73,    93 

Hebron  v.  Centre  Harbor 521 

Hecht  V.  Spears 324 

Hecker  v.  New  York  Balance  Co 758 

Hector  v.  Carpenter 4G1 

Hedgepeth  v.  Robertson 6G8 

Heflner  v.  Commonwealth 358 

Heg-an  v.    Eighth    Avenue  Railway 

Co CG8 

Heidelberry  School  District  v.  Herst,  603 

Heil  V.  Glanding 715 

Heil  V.  Strong 424 

Heimlach  v.  Weimberg 508 

Heisembittle  v.  Charleston 609 

Heisembittle  v.  City  Council 625 


h-i 


TABLE  OF  CASES. 


PAGE. 

Heith  V.  Easton 453 

Heland  v.   Lowell 613 

Helburn  v.  Mofford 266 

Helfricb  v.  Weaver 592 

Hellen  v.  Ardlev 133 

Heller  v.  Sedali'a 643 

Helme  v.  Phila.  Ins.  Co.  .56,  57,  104,  106 

122 

Helsliam  v.  Blackwood 311 

Helwing  v.  Jordan 771 

Heminway  v.  Scales 170 

Hemmenway  v.  Bradford 470,  475 

Hemphill  v.  Flynn 218 

Hemphill  v .  Ross 560 

Henderson  v.  Allen 434 

Henderson  v.  Henderson 190 

Henderson  v.  Lambert 631 

Henderson  v.  Mayor 648 

Henderson  v.  McGhee 590 

Henderson  v.  Planters'  Bank 483 

Henderson  v.  Stewart 594 

Henderson  v.  Western  Ins.  Co 68 

Hendrick  v.  Johnson 782 

Hendricks  v.  Judah 251 

Heudrickson's  Appeal 591 

Hendy  v.  Soule 489,  492,  506 

Henly  v.  Hotaling 519 

Hennesy  v.  Farrell 576 

Heuning  v.  Van  Tyne 143 

Henry  v.  Hazen 472 

Henry  v .  Jackson 166 

Henry  v.  Risk 132 

Henry  v.  Southern  Pacific  R.  R.  Co.,  671 

672 

Henshaw  v.  Noble 405 

Hepburn  v.  Lordou 773 

Hepburn  v.  Snyder 321 

Herbert  v.  Benson 595 

Herbert  v.  Odlin 171 

Herbert  v.  Reid 391 

Hercules  Ins .  Co 125 

Herkelrath  v.  Stookey 558 

Herkimer  v.  Rice 23 

Herkimer  Co.  Ins.  Co.  v.  Fuller,  115,  116 

Hermans  v.  Clarkson 549 

Hermitage  v.  Tom  kins 220,  226 

Hern  v.  Nichols   484 

Herudon  v.  Venable 138 

Heme  v.  Bembord 242,  274 

Herrick  V.  Sullivan 667 

Herring  v.  Wondhull 537 

Herron  v.  Peoria  Ins.  Co 123 

Heraey  v.  (tiblet 210 

Herton  V.  Equitable  Ass.  See 99 

Hervey  v.  Ins.  Co 47 

Herz  V.  Union  Bank  of  London  ....  773 

Ilerzo  v.  San  Francisco 597,  634 

Hesketli  v.  Ikaddock 613 

Henlop  v    Cliaj»raan 347 

Healy  v.  Sacrajnciito 052 

Hess  v.  Fox 247 

Hess  V.  Winder 441 

Hespe  V.  Knippel G81 

Heuning  v.  N.  Y.  lua  Co 16 


PAGE. 

Hewes  v.  Bickford 569 

Hewes  v.  McNamara 658 

Hewey  v.  Nourse 670 

Hewison  v.  Guthrie 333 

Hewison  v.  New  Haven. 638 

Hewit  V.  Prime 407 

Hewitt  V.  Pioneer  Press  Co 313 

Hewitt  V.  Rankin 566 

Hewitt  V.  Swift 405 

Hewlett  V.  Owens 183 

Hey  V.  Philadelphia 677 

Heyne  v.  Blair. . .  .337,  342,  343,  344,  345 

Hey  ward  v.  Cuthbert 339 

Hiatt  V.  Gilmer 392,  398 

Hibbard  v.  Western  Union  Tel.  Co. .   698 

Hibbing  v.  Hyde 337,  349 

Hickey  v.  Ste'wart 190 

Hickman  v.  Perrin 590 

Hickman  v.  Ravi 246 

Hickman  v.  Thomas 10 

Hickock  V.  Hoyt 478,  500 

Hickok  V.  Hine 785 

Hicks  V.  Dorn 709,  779 

Hidden  v.  Jordan 145,  577 

Hidden  v.  Slater  Ins.  Co 22,     23 

Hide  V.  Bruce 21 

Hiestand  v.  New  Orleans 652 

Higart  v.  Greencastle 637 

Higbee  v.  Guardian  Ins.  Co. 93,  94,  95,  98 

Higginbottom  v.  Shork  175 

Higgins  V.  Guardians  of  Poor 748 

Higgins  V.  Peltzer 196 

Higgins  V.  Waiervliet  T.  &  R.  Co 413 

Higginson  v.  Inhabitants  of  Nahant.   G2,i 

Higgs  V.  Scott 479 

Higgus  V.  Dewey 669 

High  V.  Batte 333 

Higley  v.  Bunce 611 

Hildreth  v.  City  of  Lowell 420 

Hildreth  v.  Lowell 622,  644 

Hill  V.  Barclay 218,  275 

Hill  V.  Board  of  Aldermen 614 

Hill  V.  Boston 764 

Hill  V.  Colony 514 

Hill  V.  Eldred 527 

Hill  V.  Forsythe  County 607 

Hill  V.  Goodwin 375 

Hill  V.  Grant 515 

Hill  V.  Griggsby 333 

Hill  V.  Gust 419 

Hill  V.  Gwin 569 

Hill  V.  nigd(m 627 

Hill  V.  Kennedy 470 

Hill  V.  Lafayette  Ins.  Co 43 

Hill  V.  Miles 305 

Hill  V.  Newman 699 

Hill  V.  Owen 6 

Hill  V.  Palm 354 

Hill  V.  Portland,  etc.,  R.  R.  Co 689 

Hill  V.  Pixl.'v 571 

Hill  V.  Smith" 428,  429,  764 

Hill  V.  State 651 

Hill  V.  Stocking 267 

Hill  V.  Superviaors  of  Livingston  Co.,  638 


TABLE  OF  CASES. 


Ivii 


PAGE. 

Hill  V.  Ward 744 

Hill  V.  Windsor 70(i 

Hillhouse  v.  Dunning 2y.'> 

Hillier  v.  Alleghany  Co.  Ina.  Co. .  .67,  125 

Hills  V.  Loomis 530,  57!) 

Hilton  V.  Waterloo  Ass.  Soc 97 

Himmelmau  v.  lloadley 614 

Hinchinan  v.  Patterson,  etc.,  R.K.  Co.,  730 
Hiuciinian  v.  Patterson   Horse    Rail- 
road Co 617 

Hinckea  V.  Mutual  Benefit   Ins.  Co.,     82 

Hinds  V.  Barton 670 

Hines  v.  City  of  Lockport  . . . .' 628 

Hinkley  v.  Wheelwright 581 

Hinsdale  v.  Eells 448 

Hinsdill  v.  White 266,  495,  496,  510 

Hinton  v.  Dibbin 654 

Hipkins  v.  Birmingham  Gas  Co 672 

Hire  of  Services  .  .391,  394,  396,  397.  401 

402,  403 

Hiacock  v.  Phelps 555,  587 

Hitchcock  V.  Cocker 396 

Hitchcock  V.  Harrington 546 

Hitchcock  V.  Merrick 543,  544 

Hitchcock  V.  N.  W.  Ins.  Co 51,    62 

Hixou  V.  Lowell 638,  675 

Hoadley  v.  Hadley 590 

Hoaglaud  v.  Segur 137 

Hoare  v.  Silverlock 285,  292 

Hobart  v.  Railroad  Co 618 

Hobby  V.  Dana 45 

Hobbs  V.  Memphis  Ins.  Co. . . . » 52 

Iloboken  v.  Harrison 647 

Hobsou  V.  Wellington  Ins.  Co 48 

llochster  v.  Baruch. 404 

Hocum  V.  Weitherick 720 

Hodgdon  v.  Hodgdon 143 

Hodgdon  v.  Shannon 180,  554 

Hodges  V.  Armstrong 451,  457 

Hodges  V.  Buffalo 633 

Hodges  V.  City  of  Buffalo 602 

Hodges  V.  Griggs 149 

Hodges  V.  The  Mayor 623 

Hodges  V.  Tenn.  lus.  Co 52 

Hodgkins  v.  Montgomery  County  Ins. 

Co 79,     83 

Hodgkinson  v.  Crowe 239 

Hodgson  V.  Dexter 705 

Hodgson  V.  Scarlett 402 

Hodsdon  v.  Gir\rdian  Ins.  Co 105 

Hodsoll  V.  St.pJlebrass 406 

Hoeft  V.  Seaman 620 

Hoffman  v.  .Etna  Ins.  Co 20,  52,     82 

Hoffman  v.  Hdarington 584 

Hoflmau  v.  Hancock  Ins.  Co.. 30,  56,  104 

Hoffman  v.  Hoffman 192,  196 

Hoffman  v.  Mackall 520 

Ilogan  V.  Weyer 496 

Hogg  V.  Middlesex  Ins.  Co 61 

Hogh  V.  People's  Ins.  Co 24,     71 

Hogle  V.  Guardian  Ins.  Co 44,  97,     98 

Hogsett  V.  Ellis 223,  260,  265 

Holbrook  v.  Allen 482 


PACK. 

Holbrook  V.  American  Ins.  Co 51,     52 

59,  125 

Holbrook  V.  Finney 504 

Holbrook  V.  Holbrook 501,  502 

Holburn  v.  Neal 346 

Holbrook  v.  Waters 245 

llolden  V.  Curtis 505 

Holden  v.  Hutland,  etc.,  R.  R.  Co. ...  084 

Holden  v.  Soulby 1,  207 

Ilolford  V.  Hatch 247 

Ilolgate  V.  Kay   272 

Holland  v.  Hodgson 509 

Holland  v.  Russell 508 

Holliday  v.  Arthur 519 

Holliday  v.  Sterling 345 

Hollis  V.  Pool 205 

Hollister  v.  Quincy  Ins.  Co 72 

Holly  V.  Boston  Gas  Light  Co 673 

Holman  v.  Patterson 321 

Holmes  v.  Charlestown  Ins.  Co. .  .17,     43 

70 

Holmes  v.  Day 253 

Holmes  v.  Field 479 

Holmes  v.  Grant 515 

Holmes  v.  Guion 272 

Holmes  v.  Higgins 1 69 

Holmes  v.  Jersey  City 047 

Holmes  v.  Johnson 339 

Holmes  v.  Mather 607 

Holmes  v.  McGinty 537 

Holmes  v.  Northeastern  Railway  Co.,  092 
Holsman  v.  Boiling  Spring,  etc.,  Co.,  439 

Holt  V.  Parsons 305 

Holt  V.  Rees 223,  577 

Holten  V.  Mighen 518 

Homan  V.  Stanley. 737 

Home    Ins.    Co.  v.    Baltimore    Ware- 
house Co 71    75 

Home  Ins.  Co.  v.  Curtis 57,     73 

Home  Ina.  Co.  v.  Duke 123 

Home  Ins.  Co.  v.  Garfield 75 

Home  Ins.  Co.  v.  Lindsey 62,  123 

Home  Ins.  Co.  v.  Hauslein 50 

Homo  Life  Ins.  Co.  v.  Pierce 105 

Homer  v.  Fish 120,  488,  504 

Homer  v.  Guardian  Ins.  Co 106 

Homes  v.  Aery 504 

Hone  V.  Mutual  Ins.  Co 14 

Hone  V.  Mutual  Safety  Ins.  Co 64 

Hone  V.  Safety  Ins.  Co 22 

Honore  v.  Bakewell 324 

Flonore  v.  Hatchings 515,  530 

Honore  v.  Lamar  Ins.  Co 14 

Hood  V.  Lynn 602,  632 

Hood  V.  Manhattan  Ins.  Co 70 

Hooker  v.  Miller 694 

Hooker  v.  Olmstead 582 

Hookset  V.  Concord,  etc.,  R.  R.  Co.. .   671 

Hooksett  V.  Concord  Railroad 25 

Hooper  v.  Accidental  Death  Ins.  Co.,  109 

Hoopes  V.  Bailey 516,  515 

Hoove  V.  Epler 326 

Hoover  v.  Wise 061 


Vol.  IV.— ii 


Iviii 


TABLE  OF  CASES. 


PAGE. 

Hope  V.  Deaderick 597 

Hope  V.  Evaus         476 

Hope  Ins.  Co.  v.  Brolaskey 54. 

Hope  Ins .  Co.  v.  Weed.  ...   113 

Hopgood  V.  Blood 563 

Hopking  V.  Atlantic,  etc.,  R.  R.  Co. .   717 

Hopper  V.  Kalkman 361 

Horback  v.  Elder 454,  459,  458,  460 

Hord  V.  City  of  Decorah '  " "  *  633 

Horn  V.  Amicable  Ins.  Co 96,  98,    99 

Horn  V.  Anglo- Australia  Ins.  Co 100 

Horn  V.  Baltimore 644 

Horn  V.  Boon 343 

Horn  V.  Keteltas 531 

Home  V.  Howell 179 

Horner  v.  Stillwell 783 

Horner  v.  Watson 423 

Hornidge  v.  Wilson 251 

Horsefall  v .  Testar 243 

Horton  v.  Horner 324 

Horton  v.  Ingersoll 571 

Horton  v.  Ipswich 675 

Horton  v.  Riley 401 

Horter  v.  Morris 660 

Horwitz  V.  Equitable  Ins.  Co 60 

Hosie  V.  Gray 543 

Hoskins  v.  Rhodes 201 

Hosmer  v.  Carter 537,  551 

Hotchkiss  V.  Cutting 196 

Hotchkiss  V.  Gerraania  Ins.  Co 29 

Hotclikiss  V.  Judd 470 

Hotchkiss  V.  Lathrop 313 

Hotchkiss  V.  Oliphaut   291,  313 

Hotchkiss  V.  Porter 290,   313 

Houck  V.  Wachter 785,  768 

Houfe  V.  Town  of  Fulton  .  ..603,  678,  677 

Hough  V.  Doylestown 774,  775 

Hough  V.  City  Ins.  Co 54 

Hough  V.  People's  Ins.  Co. . .  .  76,  77,     59 

Houghton  V.  Gilbart 433 

Houghton  V.  Manufacturers'  Ins.  Co.     36 

43,  45,    50 

Houlditch  V.  Milno 333 

Hounsell  v.  Smyth 694 

House  V.  Burr 233,  249 

House  V.  Metcalf 736 

Housee  v.  Hammond 755 

Houser  v.  Tully 5 

Houston  V.  Jamison,  Adm'r 131 

Houston,  etc.,  11.  R.  Co.  v.  Commis- 

Bioners 373 

Houston,  etc.,  R.  R.  Co.  v.  Randolph,  367 

381 

Hover  V.  Barkhoff 679 

Ilovey  V.  American  Ins.  Co 49 

llovey  V.  Mayo 615 

Hovey  v.  Newton 138 

Hovey  v.  The  Rubber  Tip  Pencil  Co.,  290 

Hovney  v.  Slf)an 613 

How  V.  Keniiett 251 

Howard  v.    .\Il)iiiiy  Ins.  Ci) 25 

Howard  v.  Uranner 148 

Howard  v.  Ellis 245,  258,  265 

Howard  v.  Great  Weateru  lua.  Co. . .    121 


PAGE. 

Howard  v.  Hildreth 546 

Howard  v.  Kentucky  Ins.  Co 89 

Howard  v.  Lee 754 

Howard  v.  Mendon 675 

Howard  v.  Robinson 561 

Howard  v.  Shaw 271 

Howard  v.  Shoemaker 648 

Howard  Ins.  Co.  v.  Bruner 55,    51 

Howard  Ins.  Co.  v.  Cornick 133,     21 

Howard  Ins.  Co.  v.  Norwich  Ins.  Co.,     69 
Howd  V.  Mississippi  Cent.  R.  R.  Co.,  414 

Howe  Machine  Co.  v.    GifEord 151 

Howe  Machine  Co.  v.  Souder 299,  301 

314 

Howe  V.  Young 666 

Howell  V.  Baltimore  Eq.  Soc 46 

Howell  V.  Jackson 4,       9 

Howell  V.  Knickerbocker  Ins.  Co.  .56  104 

105,  106 

Howell  V.  McCoy 753,  755 

Howenstein  v.  Pacific  R.  R.  Co 689 

Howland  v.  Cent.  Ins.  Co 104 

Howland  v.  Coffin 253 

Howland  v.  Cuykendall 1 13 

Howland  v.  Edmunds 113 

Howland  v.  Vincent 693 

Howry  v.  Calloway 393 

Howson  V.  Hancock 497 

Hoxie  V.  Lincoln 390,  394 

Hoxsie  V.  Providence  Ins.  Co 63 

Hoy  V.  Brimhall 588 

Hoyle  V.  Cazabat 545 

Hoyle  V.  The  Plattsburgh&  Montreal 

R.  R.  Co 539,  538 

Hoysradt  v.  Holland 573 

Hoyt  V.  City  of  East  Saginaw 610 

Hoyt  V.  City  of  Saginaw 637 

Hoyt  V.  Doughty 565 

Hoyt  V.  Gilman 119 

Hoyt  V.  Hudson 720,  741 

Hoyt  V.  N.  Y.  Ins.  Co 93 

Hubbard  v.  Brainard 491,  506 

Hubbard  v.  Callahan 136 

Hubbard  v.  Hartford  Ins.  Co 66 

Hubliard  v.  Martin 487 

Hul)bard  v.  Savage 541 

Hubbard  v.  Shaw 257 

IIubl>el  v.  Coundrey 194 

Hubbell  v.  Moulsen 577 

Huckonstines  Appeal  . . . .' 728,  749 

Huckius  v.  Peojjle's  Ins.  Co.  •; 68,  76 

Huckman  v.  Fernic 27 

Huddleson  V.  RutRn •. 613 

Hudsim  v.  Guesticr ::. 188 

Hud.son  V.   R()l)t^rtH 658 

Hudson  V.  Knickerbocker  Ins.  Co...    106 

Hudsf>n  V.  Worden 393 

Hud.son   River  11.  H.  Co.   v.   Artcliey,  785 
Hudson  UlwiT  R.  R.  Co.  v.  Loeb,  761,  763 

Hu<rsHtel  v.  Lorillard 351,   270 

Il.ifVv.  li.-i.M.t 291,293,  305 

Hud"  V.  Knapj) 371 

Hughes  V.  Devlin 423,  443 

Hughes  V.  Edwards 561,  565 


TABLE  OF  CASES. 


lix 


PAGE. 

Hughes  V.  Heiser 732 

Huges  V.  Smith 141 

Hugea  V.  Watt 2)8 

Huges  V.  Woiley     ."59;} 

Hughes  V.  Williams. 44;j 

Huguenin  v.  Rayley. 97 

Hulett  V.  Swift G 

Hulett  V.  Whipple 330 

Hull  V.  Bemer 220 

Hull  V.  Stevenson 250 

Hull  V.  Supervisors 380 

Hume  V.  Qorsett (500 

Hume  V.  Mayor  of  New  York 675 

Hummel's  Appeal 107 

Hummel  v.  Brown 127 

Hummell  v.  Weater 667 

Humphrey  v,  Moore 586 

Humphreys  v.  Newman 590,  593 

Humphries  v.  Brogden 733 

Humprey  v.  Hurd 575 

Hun  V.  Bell 304 

Hunt  V.  Amidou 450,  453 

Hunt  V.  Bennet 291 

Hunt  V.  Colson 200 

Hunt  V.  Comstock 199 

Hunt  V.  Comstock    197,  279 

Hunt  V.  Harris 734 

Hunt  V.  Haskall 328 

Hunt  V.  Hoyt 704 

Hunt  V.  Hudson  River  Ins.  Co 123 

Hunt  V.  Hunt 580 

Hunt  V.  Innins 589 

Hunt  V.  Lane 460 

Hunt  V.  Mayfield 148 

Hunt  V.  McC'lanahan    335 

Hunt  V.  Wolf 219,  271 

Hunter  v.  Bales 146 

Hunter  v.  Caldwell 660 

Hunter  v.  Jones 261 

Hunter  v.  LeCombe 268 

Hunter  v.  Osterhoudt 217 

Hunter  v.  Sharpe 307 

Huntington,  etc.,  R.  R.  v.  Decker..  . .  416 

Huntley  v.  Perry 114 

Huntoon  v.  Hazelton 409 

Hurd  v.  Coleman 543 

Hurd  v.  Cushing 174,  202 

Hurd  V.  Darling 171 

Hurd  v.  Robinson 522 

Hurell  v.  Ellis 403 

Hurlbut  V.  Carter 115,  125 

Hurrell  v.  Bullard 28 

Hursh  V.  Bvers 10 

Hurst  V.  Slieldon 156 

Hussey  v.  Christie 326 

Hussey  v.  Peebles 267 

Hussy  V.  Pacy . .  403 

Hutchings  v.  King 562 

Hatchings  v.  Olcutt 333 

Hutchins  v.  Chambers 277 

Hutchina  v.  Cleveland  Ins.  Co 55 

Hutchins  v.  Smith 749 

Hutchinson  v.  Bowker 432 

Hutchinson  v.  Chase 181 


PAGE. 

Hutchinson  v.  Concord 675 

Ilutchiiisou  v.  Dearing 223 

Hutchinson  v.  National  ]joan  Associa- 
tion Soc 98 

Hutchinson  v.  Western  Ins.  Co 58 

Hutson  V.  Jordan 281 

Hutten  V.  Robinson 475 

Iluttman  v.  Boulnois 395 

Hutton  V.  Bacon  Ins.  Co 60 

Hutton  V.  Bragg 333 

Hutton  V.  Eyre 467 

Hutton  V.  Warren 246,  263,  433 

Hutton  V.  Waterloo  Life  Association 

Society 99 

Huyler  v.  Atwood 573 

Huyser  v.  Chase 205 

Hyatt  V.  Griffiths 219 

Hyatt  V.  Myers 749 

Hvatt  V.  Rondout 677 

Hyatt  V.  Taylor 8 

Hyatt  V.  Wood 276 

Hybart  v.  Parker 435 

Hyde  v.  New  Orleans 506 

Hydraulic  Works  Co.  v.  Orr 694 

Hygam  v.  ^tna  Ins.  Co 77 

Hyndman  v.  Hyndman 523,  581,  582 

Hynds  v.  Schenectady  Ins.  Co 48 


Ibbs  v.  Richardson 218 

Iddings  V.  Nagle 253 

Ide  V.  Phoenix  Ins.  Co 15 

Iggulden  V.  May 237,  239 

Iglehart  v.  Crane 588 

Illinois  Central  R.  R.  Co.  v.  Girabill,  755 

i  <4 
Illinois  Central  R.  R.  Co.  v.  Munn. .  672 
Illinois  Central  R.  R.  Co.  v.  Swear- 

inger 685 

Illinois  Central  Ins.  Co.  v.  Wolf    ..     56 
Illinois,  etc.,  R.  R.  Co.  v.  Finnigan. .   714 

Illinois,  etc.,  Ins.  Co.  v.  Fix 485 

Illinois  Ins.  Co.  v.  Andes  Ins.  Co 65 

Illinois  Ins.  Co.  v.  O'Neile 59 

Illinois  Ins.  Co.  v.  Stanton 31,  63,  84 

112,  124 
Imperial  Gas  Light,  etc.,  Co.  v.  Broad- 
bent  729 

Imperial  Ins.  Co.  v.  Murray 28,     81 

Inchbald  v.  Robinson 757 

Independent  Ins.  Co.  v.  Agnevv 67 

Inderman  v.  Dames 417,  693 

Inderry  v.  Life  Ins.  Co lOU 

Indianapolis  v.  Langsdale 476 

Indianapolis  Mf.,  etc.,  Union  v.  Cleve- 
land, etc.,  Ry.  Co 217 

Indianapolis,  etc.,  R.  R.  Co.  v.  Black- 
man  689 

Indianapolis,  etc.,  R.  R.   Co.  v.  Cald- 
well     684 

Indianapolis,  etc.,  R.R.Co.v.  Christy,  687 
Indianapolis,  etc.,  R.  R.  Co.  v.  Love,  416 


Ix 


TABLE  OF  CASES. 


PAGE. 
Indianapolis,  etc.,  R.  R.  Co.  v.  Mar- 
shall     6S5 

Indianapolis,  etc.,  R.  R.  Co.  v.  Para- 
more  671 

Indianapolis  B.  &  W.  R.   R.   Co.  v, 

Risley 194 

Indianapolis,  etc.,  R.  R.  Co.  v.  Smith. .   690 
Indianapolis,  etc.,  R.  R.  Co.  v.  Sta- 
bles  688 

Indianapolis,  etc.,R.R.  Co.  v.  State,  373 
Indianapolis,  etc.,R.R.Co.v.  Truitt,  685 

Ingalls  V.  Dennett 451 

Ino:allsby  v .  Wood 11 

Ingalsbee  v .  Wood 210 

IngersoU  V.  Stockbridge, etc.,  R.  R. 

Co 671 

Ingram  v.  Lawson 285,  302,  303 

Ingratram  v.  Gilbert 449 

Inhabitants  v.  New  Orleans 614 

Inland  v.  Bushell 155 

Inland  Ins.  Co.  v.  Stauffer 60,    79 

Inllinoise  Ins.  Co.  v.  Marseilles  Manf. 

Co 123 

Inman  v.  Western    Ins.   Co 78 

In  re  Albert   Life  Assurance  Co. . . ,  323 

In  re  Dennett 366 

In  re  Goddard 600 

In  re  Goodenough 393 

In  re  Herefordshire,  etc. ,  Co 142 

In  re  People's  Ins.  Co 72 

In  re  Pennsylvania  Hall 646 

In  re  Strong 369 

In  re  Styau 63 

In  re  Williams  v.  Groucott 425 

Insole  V.  James 428 

Ins.  Co.  V.  Chase 23 

Ins.  Co.  V.  Colt 15,57,  103 

Ins.  Co.  V.  Connor 113 

Ins.  Co.  V.  Jarvis 114 

Ins .  Co .  V .  Leitz 123 

Ins.  Co.  V.  i\IcQillivray 16 

Ins.  Co.  V.  Mayor 873 

Ins .  Co .  V .  Sea ver 103 

Ins.  Co.  V.  Stockbower 113 

Ins.  Co.  V.  Weides 83 

Ins.  Co.  V.  Wilson 362 

Ins.  Co.  V.  Wright 20,  107 

Ins.  Co.  V.  Wilkinson 20 

Ins.  Co.  of  Chester  Co.  v.  Coatsville 

Factory 46 

Ins.  Co.  of  N.  A.  V.  Hope 74 

Ins.  Co.  of  N.  A.  V.  McDowell.  .39.     41 

59, 73,     82 

Ins.  Co.  of  Ponn.  v.  Smith 122 

Inteuilant  V.  Pij)pin 647 

lott  V.  Wilkes 694 

Iowa  City  v .  Foster 652 

Irving  V.  Excelsior  Ins.  Ck) 53,     83 

Irvine  v.  Ilanlin 469,  51 1 

Irving  V .  Wilson 477 

Irvine  v.  Wood 735,  737 

Irwin  V .  Dearman   407 

Irwin  V.  Thomas 479 

Isaacs  V .  Royal  Ins.  Co 66 


PAGE. 

Isbell  V.  New  York,  etc.,  R.  R.  Co. .   686 

Iseham  v .  Morrice  220 

Isenhart  v.  Brown 131 

Isett  V.  Lucas 586 

Israel  v.  Brooks 345 

Israel  v.  Israel 183 

Israel  v.  Jacksonville 613 

Israel  v.  Teutonia  Ins.  Co 83 

Ives  v.  Finch 184 

Ives  V.  Jones 401 

Ivins  V.  Norcross 393 

Ivory  V.  Bank  of  the  State 662 


Jackson  v.  Agan 245 

Jacks  V.  Smith 267 

Jackson  v.    Bradt 209 

Jackson  v.   Commissioners,  etc    ....  723 

Jackson  V.    Corliss 215 

Jackson  v.   Cummins 316 

Jackson  v.    Davis 562 

Jackson  v.   Dubois 592 

Jackson  v.  Eddy 279 

Jackson  v.  Farmers'  Ins.  Co.  .19,  55,    58 

Jackson  v.  Ferguson 503 

Jackson  v.  Forster 101 

Jackson  v .  French  209 

Jackson  v.  Gamaer    221 

Jackson  v.  Harrison 216,  248 

Jackson  v.  Harrington 747 

Jackson  v.  Hayner 222 

Jackson  v.  Johnson 129 

Jackson  V.  Kiugsley 214 

Jackson  v.  Lodge 536 

Jackson  V.  Mass. Ins.  Co   114 

Jackson  v.  Mayo 472 

Jackson  v.  Mifler 209 

Jackson  v.  Moore 181 

Jackson  v.  Moncrief    209 

Jackson  v.  Murray 220 

Jackson  v.  Myres 202 

Jackson  v.  Newton 260 

Jackson  v.  O'Donaghy 171 

Jackson  v.  People 619 

Jackson  v .  Post 250 

Jackson  v.  Robinson 209 

Jackson  v .  Rich 245 

Jackson  v.  Rutland,  etc.,  R.  R.  Co. .   685 

Jackson  v.  Salmon 203 

Jackson  v.  Schmidt 717,  737 

Jackson  v.  Stephens    473 

Jackson  v.  Streetor 226 

Jackson  v.  Thomas 260 

Jackson  v.  Tibbits 179,  214 

Jackson  v.  Titus 225 

Jacks<)i\  v.  Todd 221 

Jackson  v.  Union  Bank 679 

Jackson  V.  Vincent 214 

Jackson  v.  Warren 576 

Jackson  v.  Wiilard 513 

Jackson  v.   Wilsoy 209 

Jacksonville  v.  Lambert 641 


TABLE  OF  CASES. 


Ixi 


PAOE. 

Jacobs  V.  Allard 700,  745 

Jacobs  V.  Eagle  Ins.  Co 55 

Jacobs  V.  Equitable    Ins.  Co CO 

Jacobs  V.  Humphrey G95 

Jacobs  V.  Knapp i}31 

Jacobs  V.  Latour ^16,  334 

Jacobs  V.  Pollard 507 

Jacobs  V.  Stokes 470,  497 

Jacobson  v.  Blackhurst 151 

Jacques  v.  Short     250 

Jaffe  V.  Harteau 235,  707 

Jalie  V.  Cardinal 2 

James  v.  Bird   324 

James  v.  Cavit 505 

James  v.  Dean 247 

James  v.  Harris 772 

James  v.  Landon 259 

James  v.  Morris 238 

James  v.  Morey 479 

James  v.  Patten 228 

James  d' Ambray  v.  Jenkins 222 

James  River  (b.  v.  Anderson 614 

Jamaica  v.  Guilford 505 

Jamison  v.  Ludlow 503,  484 

Jamison  v.  Moon 475 

Jamesen  v.  People 595 

Jamison  v.  Reid 378 

Jamison  v.  (iraham 182 

Jansen  v.  City  of  Atchison 637 

Jauvrin  v.  Exeter 606 

Jaquith  v.  Richardson 668 

Jarnagin  v.  Fleming 292 

Jarvis  v.  Dutcher 521 

Jarvis  v.  Rogers 316 

Jarvis  v.  Whitman 573 

Jassoy  V.  Horn 130 

Jay  ■«.  Martine 186 

Jefcott  V.  Knotta 183 

Jeffers  v.  Radcliffe 1 79 

Jefferson  Ins.  Co.  v.  Cotheal.  .  36,  37,  121 
Jefferson,  etc.,  R.  R.  Co.  v.  Huber  .  .  687 
Jefferson,  etc.,  R.  R.  Co.  v.  Under- 
bill   687 

JeflFrey  v.  Neale 243 

Jeffries  v.  Duncombe 286 

Jefts  V,  York 487 

Jekyll  V.  Moore  305 

Jellison  v.  Goodwin 301 

Jencks  v.  Cook 260 

Jenks  V.  Lima  Township 634 

Jenkins  v.  Andover 608 

Jenkins  v.  Motlow 386 

Jenkins  v.  Quincy  Ins.  Co 53 

Jenner  v.  Joliffe 695 

Jennings  v.  Chenango   County    Ins. 

Co 35,     45 

Jennings'  Lessee  v.  Wood 548 

Jennings  v,  Throgmorton 280 

Jeunison  v.  Hapgood 140 

Jermain  v.  Pattison 251 

Jersey  City  v.  Hiker 494 

Jersey  City  v.  Quaife 051 

Jersey  City,  etc.,  R.  R.  Co.  v.  Jersey 
City,  etc.,  R.  R.  Co CIS 


PAGK 

Jessel  V.  Williamsburgh  Ins.  Co 83 

Jesaer  v.  Giflbrd 7U8 

Jesus  College  v.  Bloom 443 

Jeter  v.   Blocker 391 

Jetter  v.  New  York,  etc.,  R.  R.  Co. .  688 

Jewett  v.  City  of  New  Haven 644 

Jewett  V.  Cunard 473 

Jewett  v.  Stockton 178,  170 

Joannes  v.  Jennings 310,  311 

Job  V.  Banister 237 

Job  V.  Collier 488 

Joel  V .  Morison 4l2 

.John  V.  Jenkins 200 

Johns  V.  Whitley 215 

Johnson  v.  Bank  of  North  America. .  466 

Johnson  v.  Barber 710 

Johnson  v.  Berkshire  Ins.  Co 68 

Johnson  v.  Brown 570 

Johnson  v.  Bruner 411 

Johnson  v.  Carter 200 

Johnson  v.  Constable 757 

Johnson  v.  Common  Council 597 

Johnson  v.  Dodd 399 

Jones  v.  Powell 753 

Johnson  v.  Farnum 324 

Johnson  v.  Goodwin 182 

Johnson  v.  Hagin 470 

Johnson  v.  Houston    566 

Johnson  v.  Hudson 297 

Johnson  v.  Hudson  River  R.  R.  Co. .  720 

Johnson  v.  Irasburgh 723 

Johnson  v.  Jennings 447 

Johnson  v.  McGinness 487 

Johnson  v.  McGren 321 

Johnson  v.  Milwaukee 627 

Johnson  v.  Monell 581 

Johnson  v.  Municipality  No.  One  . . .  644 

Johnson  v.  Oppenheim 211,  243,  262 

Johnson  v.  Patterson 694 

Johnson  v.  Phoenix  Ins.  Co 81 

Johnson  v-  Reynolds 11 

Johnson  v.  Richardson 6,  7 

Johnson  v.  Rutherford 508 

Johnson  v.  Sherman 250,  523 

Johnson  v.  Stagg 585 

Johnson  v.  Stebbins 282 

Johnson  v.  St.  Louis  Dispatch  Co. . . .  286 

301 

Johnson  v.  Sumner 139 

Johnson  v.  Tillson   718 

Johnson  v.  Toulman 179 

Johnson  v.  Tuttle 194 

Johnson  v.  Wells 715 

Johnston  v.  Canby 587 

Johnstone  v.  Hudlestone 219,  267 

Johnston  v.  Lance  291 

Johnston  v.  Lewis 153 

Johnston  V.  Louisville 602 

Johnston  v.  Morrow 538 

Johnston  v.  Union  Bank 333 

Johnston  v.  West  of  Scotland  Ins.  Co  68 

Joice  V.  Maine  Ins.  Co 48 

Jolit  V.  Verley 639 

Joliffe  V.  MadisoQ  Ins.  Co 57,  100 


Ixii 


TABLE  OF  CASES. 


PAGE. 

Joliet,  etc.,  R.  R.  Co.  v.  Jones 686 

Jolley  V.  Foltz 193 

Jollife  V.  Wallasley 759 

Jolly  V.  Baltimore 43 

Jolly  V.  Baltimore  Eq.   Soc 45 

Jones  V.  Andover 723 

Jones  V .  Boston 638 

Jones  V.  Brewington 520 

Jones  V.  Brooklyn  Ins.  Co 122 

Jones  V.  Cecil 311 

Jones  V.  Cliappell 770 

Jones  V.  Chamberlain 171 

Jones  V.  Conn.  Ins.  Co 63 

Jones  V.  Consolidated   Ins.   and   Ass. 

Co 101 

Jones  V.  Dana 29 

Jones  V.  Davis 259 

Jones  V.  Farrell 155 

Jones  V.  Fay      683 

Jones  V.  Festiniog  Railway  Co 671 

Jones  V.  Givin 348 

Jones  V.  Housatonic  R.  R.  Co 736 

Jones  V.  Maine  Ins.  Co 59 

Jones  V.  Mechanics'  Ins.  Co 78,    79 

Jones  V.  New  Haven 641,  708 

Jones  V.  Osborn 3 

Jones  V.  Perry   765 

Jones  V.  Provincial  Ins.  Co 96,     98 

Jones  V.  Quinnipiack  Bank 574 

Jones  V.  Schulmeyer 554,  559 

Jones  V.  Shay 205 

Jones  V.  Sheboygan,  etc.,   R.  R.   Co.   687 

Jones  V.  Sisson 115,  116 

Jones  V.  Smith 653 

Jones  V.  Souland 740 

Jones  V.  Stanley 407 

Jones  V.  Stone 758 

Jones  V.  Tarlton ,   334 

Jones  V.  Thorne 245 

Jones  V.  Thurloe 9 

Jones  V.  Wagner 443 

Jones  V.  Waltham 736 

Jones  V.  Webster 257 

.Tones  v.  Wilson 449,  450 

Jordson  V.    James 315 

Joyce  V.  Maine   Ins.  Co 45,46,   121 

Joyner  v.  School  District 506 

Jube  V.  Brooklyn  Ins.  Co 82 

Judah  V.  McNamee 681 

Judd  V .  Fargo 736 

Judd  V.  Woodruff 576 

Judge  V.  Merideu 641,  645 

Judge  V.  Reese 519,  528 

Judkins  v.  Union  Ins.  Co 87 

JunkiuH  V.  iJuiou  School  Diet  .  .  .463,  455 


K. 


Kahn  v.  Love 250,  556.  700 

Kaiser  V.  Hirtli 692 

Kulbrier  v.  Lt-onard   631 

Kaler  v.  Beanian 747 

Kane  v.  Banger 249 


PAGE. 

Kane  v.  Smith 133 

Kanneau  v.  McMulIen 681 

Kansas  Ins.  Co.  v.  Berry 53 

Kansas,  etc.,  R.  R.  Co.  v.  Wyandotte 

Co 494,  506 

Kansas  Pacific  R.  R.  Co.  v.  Butts. . . .  672 
Kansas  Pacific  R.  R.  Co.  v.  Miller. . .  665 
Kansas  Pacific  R.  R.  Co.  v.  Mihlman,  770 
Kansas  Valley  Nat.  Bank  v.  Rowell,  542 

Karnes  v.  Lloyd 582 

Karr  v.  Parks 721 

Karthaus  v.  Orvings 134 

Karst  v.  St.  Paul,  etc.,  R.  R.  Co 615 

Kastor  v.  Newhouse 263 

Kauffmau  v.  Griesemer 740 

Kavanagh  v.  Day 148 

Keane  v.  Boycott 407 

Keane  v.  Cannovan 208 

Kearney  v.  Tanner 475 

Keasley  v.  Codd 160 

Keay  v.  Goodwin 181,  223,  258 

Keay  v.  N.  O.  Canal  Co 776 

Kee  V.  Phoenix  Ins.  Co 119 

Keech  v.  Baltimore,  etc.,  R.  R.  Co. . .   687 

Keech  v.  Speakman 142 

Keech  d.  Worne 

Keef  V.  Milwaukee,  etc.,  R.  R.  Co. . .  721 

Keegan  v.  Kavanaugh 417 

Keegan  v.  Western  R.  R.  Co 418 

Keeler  v.  Davis 217 

Keeler  v.  Eastman 273 

Keeler  v.  Niagara  Ins.  Co. . .  .40,  53,     63 

Keenau  v.  Mo.  State  Ins.  Co 28 

Keene  v.  Casey 181 

Keightlinger  v.  Eagan 658 

Keith  v.  Easton 460 

Keith  v.  Horner 324 

Keith  v.  Globe  Ins.  Co 118 

Keith  V.  Pinkham 663 

Keith  V.  Quincy  Ins.  Co 49 

Keith  V.  Wroan 211 

Kellar  v.  Merchants'  Ins.  Co 23 

Kelley  v.  Sage 337 

Keller  v.  Gay  lor 108 

Keller  v.  State 629 

Kelleran  v.  Brown 517 

Kelley  v.  Sage 348 

Kellog  V.  Chicago,  etc.,  Railway  Co.,  671 

Kellogg  V.  Ames. 647 

Kellogg  V.  Frazier 540 

Kellogg  V.  Sweeney 4,  12,  389 

Kcdlum  V.  Smith 523 

K.illy  V.  Lafitte 287 

Kelly  V.  Patterson 203 

Kelly  V.  Solari 481,  483,  485,  504 

Kelly  V.  Sprout 399 

K«!lly  V.  Tiiompson 523 

Kelly  V.  Todd 253 

Iv(dly  V.  Troy  Ins.  Co 116 

Ivelly  V.  Worcester  Ins.  Co 47 

Kelsey  v.  Berry 5,     11 

Kelsey  v.  King    614,  615 

Kelsey  V.Ward 272 

Kemi)  V.  Derrett 208 


TABLE  OF  CASES. 


Ixiii 


PAGE. 

Kemp  V.  Sober 245 

Kemp  V.  Vigiie l;{ 

Kendall  V.  Morse 69o 

Kendall  v.  United  States.  ..357,  365,  36(5 

Kenua  v.  Nugent 254 

Keiinard  v.  Burton GC8 

Kennard  v.  Willmore 679 

Kenuebeck  Co.  v.  Augusta  Ins.  Co. .     33 

Kennedy  v.  Phelps 618 

Kennedy  v.  Waybriglit 666,  667 

Keunerly  v.  Burgess 568 

Kenneth  v.   S.  C.  R.  R.  Co 476 

Kenniston  v.  Merrimack  Ins.  Co 68 

Kent  V.  Agard 520,  538 

Kent  V.  Bird 17 

Kent  V.  Brown 136 

Kent  V.  Bronstein 510 

Kent  V    Judkins 668 

Kent  V.  Lasley 519,  530 

Kent  V.  Liverpool  Ins.  Co 70 

Kent  V.  Shuckard 4 

Kent  V.  Waston 508 

Kentucky  Ins.  Co.  v.  Jenks 56,  66,  104 

Kentucky  Iu8.  Co.  v.  Southard, .  .34,     36 

124 

Keuyon  v.  Indianapolis 675 

Kepuer  v.  Commonwealth 611 

Kerford  v.  Mondel 324 

Kern  v.  South  St.  Louis  Ins.  Co. .  ,46,  121 

Kernan  v.  Howard 108 

Kernochou  v.  N.  Y.  Bowery  Ins.  Co. .     75 

84 

Kerr  V.  Forgue 713,  721 

Kerr  v.  Kerr 190 

Kerr  v.  Workman 346 

Kerrains  v.  People 200,  399 

Kerwliaker  V.  Cleveland,  etc.,   R.  R. 

Co 718 

Kessler  v.  McConachy  279 

Kessler  v.  State 585 

Ketchum  v.  Bank  of  Commerce 486 

Ketclium  v.  Buffalo 624 

Ketchum  v.  City  of  Buffalo 603 

Ketchum  v.  Prot.  Ins.  Co 88,  123,  124 

Keyes  v.  Dearborn 229 

Kevse  v.  Powell 430 

Kidd  v.  Laird 739 

Kidgil  V.  Moore 769 

Kiersted  v.  Orange,  etc.,  R.  R.  Co. . .  225 

Kier  v.  Paterson 424 

Kilburn  v.  Woodworth 189 

Kilgore  v.  Dempsey 148 

Kilgour  V.  Parker 511 

Kill  V.  Hollister 89,     90 

Killion  V.  Power. 693 

Killips  V.  Putnam  Ins.  Co 78.     87 

Kimball  v.  iEtna  Ins.  Co 39,    41 

Kimball  v.  Bates 347 

Kimball  v.  Bath 077 

Kimball  v.  Boston 645 

Kimball  v.  Connolly    664 

Kimball  v.  Fernandez 314 

Kimball  v.  Hamilton  Ins.  Co 86 

Kimball  v.  Howard  Ins.  Co 60 


PAGR. 

Kimball  v.  Kenosha 617 

Kimball  v.  Lamprey 372 

Kimball  v.  Lewiston,  etc.,  Co 568 

Kimball  v.  Salem 652 

Kiniel  v.  Kimel 777 

Kincade  v.  Bradshaw 312 

Kiudder  v.  Rixford 177 

King  v.  Bennett 199 

King  V.  Bowman 569 

King  V.  Bristol  Dock  Co  376 

King  V.  Colvin 345 

King  V.  Diehl 143 

King  V.  Edwards 425,  426 

King  V.  Fowler 253 

King  V.  Hales  Owen 400 

King  V   Hutchings 500 

King  V.  Indian  Orchard  Canal  Co. . .   333 

King  V.  Inhabitants  of  Bow 393 

King  V.  Keller 393 

King  V.  Kelley 145 

King  V.  Lawson 247 

King  V.  Livermore 691 

King  V.  Mayor  of  Weymouth 647 

King  V.  Morris,  etc.,  R.  R.  Co 729 

King  V.  New  Central,  etc.,  R.  R.  Co. .  639 

707 

King  V.  Newman 515 

King  V.  Patterson,   etc.,  R.  R.  Co. . . .  507 

King  V.  Poole 195 

King  V.  Round 373 

King  V.  Sanders 758,  781 

King  V.  Severen,  etc.,  R.  Co 374 

King  V.  State  Ins.  Co 23 

King  V.  Talbot 143 

King  V.  University 357 

King  V.  Water  Works  Co. .  .360,  375,  383 

King  V.  Waring 304 

King  V.  Wilcomb 255 

Kingman  V.  Spurr 164 

Kingsbury  v.  Collins 253 

Kingsbury  v.  Flemming 447 

Kingsley  v.  North  East  Ins.  Co. .  .35,    36 
37,  47,  78,     83 

Kingston  v.  Mcintosh 139 

Kingston  Bank  v.  Eltinge 481,  483 

King's  Norton  v.  Camden 396 

Kinuard  v.  Willmore ...  694 

Kinney  v.  Hosea 301 

Kinney  v.   Mallery. 600 

Kinnie  v.  City  of  Waverly 653 

Kiusey  v.  Wallace 350 

Kinsley  v.  Ames 206 

Kinsman  v.  Page 185 

Kip  V.  Mut.  Ins.  Co 86 

Kipp  V.  Merwin 266 

Kircher  v.  Schalk  569 

Kirkham  v.  Boston 323 

Kirklan  v.  Brown 514 

Kirkman  v.  Handy 755 

Kirkman  v.   Jervis 207 

Kirkman  v.  Shawcross 317,  318,  330 

Kirksey  v.  Bates 679 

Kirne  v.  Ruff 294 

Kiruochau  v.  N.  Y.  Bowery  Ins.  Co. .     44 


Ixiv 


TABLE  OF  CASES. 


PAGE. 

Kirtland  v.  Montgomery 388 

Kisler  v.  Cameron 368,  369 

Kitteridge  v.  Freeman 329 

Kittredge  v.  Milwaukee 640,  674 

Kittredge  v.  Sumner 329 

Klander  v.  McGrath 710 

Klapwortli  v.  Dressier 573 

Klein  v.  Jewett 689,  690    716 

Klinck  V.  Price 519 

Kline  v.  Beebe 221 

Kline  v.  Jacobs 183,  199 

Kline  v.  McGuckin 531,  580 

Klingensmith  v.  Reed 137 

Klink  V.  Colby 307 

Klink  V.  Keckley 564 

Klipperv.   Coffee 718 

Klock  V.  Robinson 144 

Knapp  V.  Hyde 490 

Knopp  V.  Hobbs 469,  471,  508 

Knell  V.  Building  Assoc 591 

Knickerbocker  Ins.  Co.  v.  Peters  100,  101 

123 
Knickerbocker  Ins.  Co.  v.  Gould  . .  78 
Knickerbocker  Ins.  Co.  v.  Weitz  .  . .   108 

Knight  V.  Abert 693 

Knight  V.  Bennett 203,  268 

Knight  V.  Goodyear,  etc. ,  Co 736 

Knight  V.  New  Orleans,  etc.,   R.  R. 

Co 684 

Knight  V.  Reese 138 

Knox  Co.  V.  Aspinwall 370 

Knox  V.  Bushell  447 

Knox  V.  City  of  Sterling 620 

Knox  V.  Campbell 174 

Knox  V.  Johnston 547 

Knox  V.  Jones 132 

Knox  V.  Marshall    171.  181 

Knox  V.  Turner 91 

Knox  County  v.  Aspinwall 363 

Knowlee  v.  Carpenter 533 

Knowlton  V.    Congress,  etc.,  Spring 

Co 470 

Knowlton  v.  Walker 522 

Kniso  V.  Palmer 221 

Kobs  V.  Minneapolis 643 

Koehring  v.  Muemminghoff 135 

Kohler  V.  Wells 489 

Konitzky  v.  Meyer 190 

Koons  V.  Miller 131 

Koontz  V.  Hannibal,  etc., Ins.  Co. . .     40 

Kooystra  v.  Lucas 226 

Kopper  V.  Howe 187 

Kornegay  v.  Collier 251 

Kortright  v.   Cady 544,  500 

Kountz  V.  Brown 717 

Kraft  V.  Keok  uk 506 

Kramer  v.   Ht-bman 543 

Krause  v.  Davis  County 039 

Krebs  V.  Oliv.-r 307 

Krickle  v.  Commonwealth    613 

Krohn  v.  Sweeney 2 

Kruger  V     Wilcox 319 

Kunkle  V.    Wolferwberger 510,577 

Kurtz  V.  Spouablo 537 


PAGE. 

Kutter  V.  Smith  263 

Kyle  V.  Malin 603 


Lackey  v.  Georgia  Home  Co 58 

La  Clair  v.  St.  Paul,  etc.,  R.  R.  Co. .  417 

Ladue  v.  Detroit,  etc.,  R.  R.  Co 589 

Ladue  v.  Detroit  R.  R.  Co 561,  589 

Ladley  v.  Creighton 583 

Lafayette  v.  Cox 602 

Lafayette,  etc.,  R.  R.  Co.  v.  Hoffman  721 
Lafayette,  etc.,  R.  R.  Co.  v.  Adams. .  718 
Lafayette  v.  Male  Orphan  Asylum  . .  629 
Lafayette,  etc,  R.  R.  Co.  v.  Pattison.  477 

489,  491 

La  Farge  v.  Herter 572 

La  Farge  v.  Park 270 

Lafeud  v.  Deems 159 

Laf orche  Navigation  Co.  v.  Collins . .  389 
La  Grange  V.  Southwestern  Tel  Co..  699 

Laguerenne  v.  Dougherty 218 

Laird  v.  Abrahams 375 

Laird  v .  Eichold 6 

Laing  v.   Martin 546 

Laing  v.  Zeden 149 

La.  Ins.  Co.  v.  N.  O.  Ins.   Co 41 

Lake  v.  Artisans'  Bank 478 

Lake  v.  King 305 

Lake  v.  Milliken 710 

Lake  v.  Mumford   167,  161 

Lake  View  v.  Letz 618 

Lamb  v.  Palk 410 

Lambkin  v.  Western  Ass 89 

Lamborn  v.  Covington  Manf.  Co 774 

Lament  v.  Ilaight 677,  709 

L'Amoreux  v.  Crosby 221 

Lamparter  v.  Wallbaum 713 

Lamphicr  v.  Phipos 683 

Lampley  v.   Scott 387 

Lampman  v.  Milks 744 

Lamson  v.  Clarksou 273 

Lanahan  v.  Ward 136 

Lancaster  Turnpike  Co.  v.   Rogers.   778 

Landa  v.  Obert 343,  344 

Landis  v.  Home  Ins.  Co 88 

Landolt  v.  Norwich 637 

Landsell  v.  Gower 214 

Lane  v.  Atlantic  Works 706 

Lane  v.  Cotton 326,  405 

Lane  v.  Dickerson 530 

Lane  v.  Dobyns 183 

Lane  v.  King 254 

Lane  v.  Maine  Ins.  Co 51,  52.  123 

Lano  v.  Salter 187 

Lane  County  v.  Oregon 630 

Laiiey  v.  Jasi>er 743 

Lang«i  V.  Werk 390 

Langdon  v.  Kcjuitable  Ins.  Co 47 

Langdon  v.  Farmers'  Ins.  Co 50 

Laiigchamp  v.  Kenny 471 

Langdon  v.  N.Y.  E()uitable  Ins. Co.,  48 
Ijanghorue  v.  Robinson 027 


TABLE  OF  CASES. 


Ixv 


PAGE. 

Langstaff  v.  Nicholson  332 

Laugsloii  V.  Boylstou 150 

Langstonv.  South   Carolina   R.    11. 

Co 137 

Langwortliy  v.  Dubuque 631 

Lauing  v.  Now  York  Cyntnil    K.  R. 

Co  414 

Lankford  v.  Green 271 

Lannian  v.  Des  Moines  (!o 494 

Lannen  v.  Albany  Uas  Light  Co. . . .  673 

Lansing  v.  County  Treasurer 598 

Lansing  v.  Rottoono 268 

Lansing  v.  Smith  729,  767 

Lansing  v.  Van  Alstyne 279 

Lapeyre  v.  Thompson 63 

Lapham  v.  Barnes 451,  457 

Laport  V.  Bacon 469,  498 

Lappin  v.  Charter  Oak  In.s.  Co 53 

Larabrie  v.  Brown 155 

Larkin  v.  Noonan 306 

Larned  v.  Clarke   223 

Larned  v.  Hudson 205 

Larrabee  v.  iSewall 719 

Larue  v.  Farren   Hotel  Co 692 

La  Societe  v.  Morris 80 

Lasseen  v.  Clark 6 

Laugher  V.  Pointer 411 

Lauman  v.  Des  Moines  County 491 

Laurent  V.  Chatham  Ins.  Co....   17,     75 

Laverty  v.  Moore 537 

Law  V.  Hempstead 230 

Law  V.  McDonald 743 

Law  V.  Nunn 508 

Law  V.  Patterson 179 

Lawler  v.  Androscoggin   R.  R.  Co.  .   415 

Lawrence  V.  American  National  Bank,  481 

483,484,  485 

Lawrence  v.  French 271 

Lawrence  v.  Hagernaan 351 

Lawrence  v.  Housatonic  R.  R.  Co.  .  714 
Lawrence  v.  Milwaukee,  etc.,  R.  R. 

Co 687 

Lawrence  v.  Nelson 125 

Lawrence  v.  Pond     185 

Lawrence  v.  St.  Mark's  Ins.  Co 24 

Lawrence  v.  Stratton 581 

Lawson  v.  Railway  Co G07 

Lawton  v .  Lawton 255 

Lawton  v.  Howe 511 

Lay  V.  Midland   Railway  Co 662 

Lay  ton  v.  Harris 282,  294 

Lazarus  v.  Com.  Ins.  Co 62 

Lazier  v.  Wescott 190 

Leach  v.  Beattie 180 

Leach  v.  Tilton  470,  478,  500 

Leadbetter  v.  J^Itna  Ins.  Co 81 

Leak  v.  Burgess 452,  453 

Leas  V.  Leggett 215 

Lease  v.  Prentice 681 

Leash  v.  Lambert 136 

Leathers  v.  Farmers'  Ins.  Co 54 

Leavitt  v.  Leavitt   205 

Leavitt  v.  Western   Ins.  Co 59 

Leavenworth  Co.  v.  Miller  607 

Vol.  IV.— I 


PAGE. 

Leavenworth  v.  Rankin 603 

Leavenworth,  etc.,  R.  R.  Co.  v.  Rice,  688 

Leavey  v,  Preble 684 

Lebanon  v.  Heath 496,  500 

Leckel  v.  Engle 171 

LeCouteulx  v.  Buffalo 601 

Ledbetter  v.  Gash 175 

Leddel  v.  Starr 150 

Ledforth  v.  Snnth 321 

Ledyard  v.  Brown 187 

Lee  V.  Detroit    Bridge  &  Iron  Works,  414 

Lee  V.  Howard  Ins.  Co 46,  47,     76 

Lee  V.  Kane 298 

Lee  V.  Pembroke 740 

Lee  V.  Pembroke  Iron  Co. 785 

Lee  V.  Stewart 487 

Lee  V.  Sandy  Hill 644 

Lee  V.  Templeton 506 

Lee  V.  Village  of  Sandy  Hill. ... 420 

Lee  V.  West 407 

Leeds  v.  Amherst 713 

Leeds  v.  Cheetham 14 

Leech  v.  Harris 160 

Lees  V.  Whitcomb 400 

Leever  v.  Hamill 348 

Lee  werd  v.  Basilee 403 

Lefevi'e  v.  Haycal   555 

Leg  v.  Evans 329 

Legg  V.  Mayor  of  Annapolis 358 

Leggett  V.  .^tna  Ins.  Co 21,     47 

Lehman  v.  Shackleford 256 

Leicester  v.  Town  of  Pittsford 677 

Leigh  V.  Shaw 227 

Leigh  V.  Webb 339 

Leighton  v.  Sargent 683,  716 

Leitch  V.  Wells 143 

Lemington  v.  Stevens 473 

Lemon  v.  GrosskoelF 507 

Lempriere  v.  Pasley 318 

Lentz  v.  Victor  423 

Leonard  v.  Burgess 365 

Leonard  v.  Canton,  470,  498,  499,  603.  624 

625 
Leonard  v.  New  York,  etc.,   Tel.  Co.,  097 

699,  715 

Leonard  v.  Storer 692,  772 

Leonard  v.  AVare 461 

Leonard  v.  Washburn 119,  120 

Leonarda  v.  Phreuix  Ass.  Co 33,     73 

Lerow  v.  Willmarth 35 

LeRoy  v.  Market  Ins.  Co 40 

Lesley  V.  Randolph 303 

Leslie  v.  Pounds 256,  772 

Leslie  v.  St.  Louis 621 

Lessee  of    Dil worth  v.  Sinderling  .  .    127 

130 

Lester  v.  Redmond 193 

Lester  v.  Town  of  Pittsford 679 

Leuckhart  v.  Cooper 317 

Leuzenean  v.   Saloy 555 

Leveu  worth  v.  Norton 601 

Levi  V.  Brooks 410 

Levi  V.  Branuan 346 

Levi  V.  Milne 291 


lx\'i 


TABLE  OF  CASES. 


PAGE. 

Levingston  v.  Tanner 209 

Levy  V.  Baillie 83 

Levj  V.  Braunan 3-io 

Lewis  V.  Anderson 55o 

Lewis  V.  Behan 750 

Lewis  V.  Campbell 451,  457 

Lewis  V.  Chapman 289,  292,  311 

Lewis  V.  Commissioners  of  Marsliall 

County 369 

Lewis  V.  Conover 550 

Lewis  V.  Few 309 

Lewis  V.  Ingersoll 148 

Lewis  V.  Lewis 463,  449 

Lewis  V.  Monmouth  Ins.  Co 80 

Lewis  V.  Paschal 147 

Lewis  Y.  Pead 222 

Lewis  V.  Ponsford 277 

Lewis  V.  Sawyer 507 

Lewis  V.  Springfield  Ins.  Co 67,     69 

Lewis  V.  Starkie   334 

Lewis  V.  Stein 439,  764 

Lewis  r.  St.  Louis,  etc.,  R.  K.  Co 418 

Lewis  V.  Tyler 316 

Lewis  V.  Wildman 398 

Lewis  V.  Wells 584 

Lewy  V.  Levi 310 

Libbey  v.  Tolford 235 

Liberty  Hall  Ass.  v.  Housatonic  Ins. 

Co 37,     66 

Lick  V.  Owen 282,  289,  312 

Liddel  v.  McVickar 140 

Liddell  v.  Brant 452 

Liddle  v.  Hodges 289 

Life  Ins.  Co.  v.   Adams 378 

Life  Ins.  Co.  v.  Francisco 93,     95 

Life  Ins.  Co.  v.  Terry 122 

Lightbody  v.  N.  A.  Ins.  Co 29.     65 

Lightly  v.  Ciouston 409 

Ligonier  v.  Ackerman 494 

Lilley  v.  Barnsley 334 

Liiley  v.  Elwin  394,  401 

Lilly  v.  Palmer 534 

Lima  v.  Jenks 506 

Lime  v.  Norris 147 

Linch  V.  Lafand 6U0 

Lincoln  v.  Buckmaster 653 

Lincoln  v.  Claflln 129 

Lincoln  v.  City  of  Worcester 634 

Lincoln  v.  Purcell 328 

Lincoln  v.  Rodgers 429,  439 

Lincoln  V.  Rutland 151 

Lincoln  v.  Rutland  R.  R.  Co 155 

Linfhuier  v.  Delaware  Ins.  Co 121 

Liudauer  v.  Delaware  Safety  Ins.  Co.,     16 

121 

Linden  v.  Case 360 

Lindley  v.  Union  Ina.  Co 58 

Lindsay  v.  Larned 342 

Lindsey  v.  Auditor 367 

Lindsey  v.  Bales 324 

Lindscy  v.  Union  Ins.  Co 37 

Liness  v.  Ilesing 470 

LinesH  v.  llessig   498 

Linford  v.  Provincial  Ins.  Co 31 


PAGE, 

Linker  v.  Benson 179 

Linn  v.  Ross 240 

Linton  v  Hurley 185 

Linton  v.  Potts 191 

Liotard  v.  Graves 130,  131 

Lippold  V.  Held 548 

Liscom  V.  Boston  Ins.  Co 59,     74 

Liscomb  v.  Root 173 

List  V.  Cotts 431 

List  V.  Hornbrook 734 

Litt  V.  Martindale 482 

Little  V.  Anderson 147 

Little  V.  Brown 323 

Little  V.  City  of  Madison 619 

Little  V.  Derby 496 

Little  V.  Gibbs 454,  461 

Little  V.  Martin 199 

Little  V.  Morris 379 

Little  V.  Pearsons :;;71 

Little  Miami  R.  R.  Co.  v.  Wetmore. .  410 

Little  Rock  v.  Willis 644 

Littlefield  v.  Nichols. 330 

Littlefield  v.  Vernon 614 

Littlejohu  v.  Greeley 305 

Little  worth  v.  Davis 519,  528 

Liverpool  Ins.  Co.  v.  Creighton 89 

Liverpool  Ins.  Co.  v.  Verdier 77 

Livermore  v.  Peru 485,  488 

Livingston  v.  McDonald 643,  693,  741 

Livingston  v.  Potts 213 

Livingston  v.  Reynolds 273 

Lloyd  V.  Barden 386 

Lloyd  V.  Crispe 217 

Lloyd  V.  Lynch 175 

Lloyd  V.  Mayor  of  New  York 644 

Loan  Association  v.  Topeka 608,  629 

Lobdell  V.  Allen 391 

Lobdell  V.  Hall 428 

Lobdell  V.  Simpson 428 

Locke  V.  Gibbs 349 

Lockenour  v.  ^ides 341 

Lockhart  v.  Lichtenthaler 705,  719 

Lockrow  V.  Horgan 241 

Lock  wood  V.  Kelsea 467,  511 

Lock  wood  V.  Lumsford 434,  442 

Locust    Mountain    Coal,    etc.,    Co.    v. 

Gornl 438,  693 

Lodge  V.  Boone 488 

Loeliner  v.  Home  Ins.  Co 31,  45,     48 

Lofsky  V.  Manzcr .  .    .   268 

Logan  V.  DriscoU 441 

Logan  V.  ll.-rron 209 

Logan  V.  Sumttn- 483 

Logansport  v.  Blakeniore 603 

Logaiisport  v.  \\'riglit 641 

Ijokar  V.  Bi)()klin(^ 63'' 

Loma'/.  V.  I'edleton 457 

liondon  Aas.  Co.  v.  Sainabury 85 

London  v.  Greyme 214 

London  Railway  Co.  v.  Glyn 75 

Long  V.  Greene 454 

jjong  V.  Pennsylvania  Ins.  Co 126 

Long  Island  li.'R.  v.  Marquand 223 

Long  Pond  Ins.  ( "o.  v.  Hougliton  ....    114 


TABLE  OF  CASES. 


Ixcii 


PAGE. 

Longfellow  v.  Longfellow 259 

Longhead  v.  Bartholomew 299 

Longhur.st  v.  Conway  Ins.  Co 54,     55 

Longhurst  v.  Star  Ins.  Co 25,  88,  118 

Longineid  v.  Holliday. . , 707 

Lonkey  v.  Succor 485 

Loomis  V.  Eagle  Ins.  Co 92 

Looniis  V.  Pulver 504 

Loomis  V.  Shaw 23 

Loomis  V.  Terry 655 

Loop  V.  Litchfield 707 

Loote  V.  Hartford  Ins.  Co 50 

Lord  V.  Dall 23,  92 

Lord  V.  Jones 326 

Lord  V.  Wormwood 684 

Lord  Vaux's  Case 239 

Lord  de  Wilton  v.  Saxon 279 

Lord  Falmouth  v.  lunys 442 

Lord  Feversliani  v.  Emerson 489 

Loring  v.  Mansfield 503,  505 

Losee  v.  Buchanan 701 

Losee  v.  Clute 707 

Lothrop  V.  Greenfield   Ins.  Co 117 

Lott  V.  Swezy 469 

Loubz  V.  Hafner 702 

Loud  V.  Citizens'  Ins.  Co 38 

Loughran  v.  Ross 255 

Louisville  v.  Kean 376,  600 

Louisville  v.  Rolling  Mill  Co 615,  785 

Louisville,  etc.,  R.  R.  Co.  v.  Ballard.  .  684 

Louisville,  etc.,  R.  R.  Co.  v.  Collins. . .  719 

Louisville,  etc.,  R.  R.  Co.  v.  Milton. .  .  687 

Louisville,  etc.,  R.  R.  Co.  v.  State  ....  163 

Lounsbury  v.  Protection  Ins.  Co 123 

Love  V.  Howard 243 

Lovell  V.  Howell 414 

Lovejoy  v.  Dolan 668 

Lovejoy  v.  Murray 194 

Lovejoy  v.  Wilson 446 

Loveugutli  V.  Bloomiugton 638 

Lowber  v.  Mayor,  etc.,  of  New  York,  595 

Low  v.  Martin 319,  326 

Low  V.  Mussey 190 

Low  V.  Towns,  Governor 380 

Lowe  V.  Brooks 175 

Lowe  V,  Emerson 261 

Lowe  V.  Miller 183,  201 

Lowell  V.  City  of  Boston 629 

Lowell  V.  Railroad  Company 640 

Lowell  V.  Spalding 258 

Lowndes  v.  Bettle 441 

Lowry  v.  Bourdieu 503 

Lowver  v.  Mayor,  etc.,  of  New  York,  599 

Luby  V.  Cox 893 

Lubbock  V.  Tribe 449 

Lucas  V.  Beach 167 

Lucas  V.  Brooks 259 

Lucas  V.  Case 289,  305,  308 

Lucas  V.  Jeiferson  Ins.  Co 15,     77 

Lucas  V.  Worswick 482,  483,  504 

Luce  V.  Dorchester  Ins.  Co 49,  121 

Lucena  v.  Crauford 26 

Lackey  v.  Trantzkee 279 

Ludington  v.  Harris 581 


PAGE. 

Ludington  v.  Miller 145 

Ludwick  V.  Iluntzinger 135 

Ludwig  V.  Jersey  City  Ins.  Co 40 

Luelford  v.  Barber 229 

Luling  V.  Atlantic  Ins.  Co 119 

Lum  V.  lloag 330 

Lumley  v.  Gye 407 

Lund  V.  Lund 523 

Lund  V.  Parker 260 

Lund  V.  Seaman's  Bank 158 

Lungstrass  v.  German  Ins.  Co 28 

Lunsford  v.  LaMott  Lead  Co 434 

Lupin  V.  Mario 324 

Luscomb  V.  Steer 749 

Lust  V.  Druse 218 

Lusk  V.  Patton 470,  49S 

Luther  v.  Winnisimmet  Co 776 

Lutterloh  v.  Cumberland  County. . . .   359 
Lutterloh  v.  Mayor  of  Cedar  Kevs.  . .   616 

735 

Luxmore  v.  Robson 242 

Luydam  v.  Jackson 211 

Lycoming  Ins.  Co.  v.  Barringer 68 

Lycoming  Ins.  Co.  v.  Dunmore,79,80,     81 

Lycoming  Ins.  Co.  v.  Mitchell 17 

Lycoming  Ins.  Co.  v.  Rubin 39 

Lycoming  Ins.  Co.  v.  Schallenberger,     28 

Lycoming  Ins.  Co.  v.  UpdegrafF 82 

29,     57 

Lyde  v.  Russell 255 

Lyle  V.  Clason 294 

Lyman  v.  Hibbard 566 

Lyman  v.  State  Ins.  Co 46,  72,  121 

Lynam  v.  Philadelphia,  etc.,  R.  R.  Co.,  718 

Lynch  v.  Dalzell 14,  25,     65 

Lynch  v.  De  Viar 138 

Lynch  v.  Nurdin 412 

Lynch  v.  Onondaga  Salt  Co 238 

Lynch  v.  Reynolds 464 

Lynch  v.  Smith 721 

Lynde  v.  Hough 216,  244 

Lynn  v.  Burgoyue 114 

Lyon  V.  Annable 470,  501 

Lyon  V.  Com.  Ins.  Co 43,     48 

Lyon  v.  Mcllvaine ...   533 

Lyon  V.  Reed 212 

Lyon  V.  Smith 1 

Lyons  V.  Magagno 139 

Lythgoe  v.  Vernon 475,  476 


M. 


Macbeth  v.  Haldimand 650 

Macher  v.  Foundling  Hospital 246 

Macher  v.  Hibernian  Ins.  <'o 39 

Machias  Hotel  Co.  v.  Fisher 214 

Mack  v.  Patchin 284 

Mack  V.  Wetzlar 566 

Mackay  v.  Gordon 186,  193 

Mackay  v.  Mackreth 2U4.  248 

Mackeller  v.  Singler 210,  213 

Mackreth  v.  Symmons 321 

Macomber  v.  Cambridge   Ins.  Co.  . .  .     51 


Ixviii 


TABLE  OF  CASES. 


PAGE. 

Macomber  v.  Nicliols 736 

Macon,  etc.,  R.  R.  v.  Baker (584 

Macon,  etc.,  K.  R.  Co.  v.  Davis 687 

Macon,  etc.,  R.  R.  Co.  v.  Mayes G90 

Macon  R.  R.  Co.  v.  McC'onnill 670 

Macy  V.  Inhabitants  of  Nantucket.  . .    158 

Mad  V.  New  Haven 596 

Madden  v.  Hempster 318 

Madison  v.  Fellows      56 

Madison  v.  Kelso 653 

Madison  v.  VVhitnev 630 

Maddon  d.  Baker  v.'  White .  210 

Madder  v.  Kennedy 470 

Magee  v.  Lovell 226 

3Iagee  v.  Supervisors 376,  380 

Mager  v.  County  of  Story   651 

Maghee  v.  Kellogg 505 

Magoffin  v.  Muldrow 495 

Magor  V.  Chad  wick 743 

Magoun  v.  N.  E.  Ins.  Co 188 

Magruder  v.  Peter 221 

Magruder  v.  Swann 3G6 

Magwuire  v.  Hall 496 

Mahaney  v.  Penman 187 

Maker  v,  Atlantic,  etc.,  R.  R.  Co 687 

Maker  v.  Citv  of  Ckicago 633 

Maker  v.  Ilibernia  Ins.  Co... 81.  83,  119 
Makoney  v.  Atlantic,  etc.,  R.  R.  Co.  .   690 

Makoney  v.  Bank  of  tke  State 599 

Makurin  v.  Bickford 143,   148 

Mailler  v.  Express  Propeller 139 

Main's  Case 243 

Maine  Ins.  Co.  v.  Neal 115 

Mainwaring  v.  Giles 758 

Maitland  v.  Goldney 300 

Makin  v.  Watkinson 236 

Makler  v.  McClelland 557 

Malacky  v    Soper 302 

Malcolm  v.  Allen 543 

Mallan  v.  May 396 

Mallory  v.  Hitckcock 533 

Mallory  v.  Travelers'  Ins.  Co.  .96,  97,  100 
101,  109,  123 

Malone  v.  Hathaway 4i4,  415 

Malone  v.  Hawby 418 

Malpas  v,  Ackland 234 

Maltby  v.  Ckapman 8,     10 

Maltman  v.  Williamson 13;} 

Maiiby  v.  Robinson 153 

Maiickester  v.  Burns 483,  485 

Manckester,  etc. ,  Railway  Co.  v.  Fui- 

liirton 689 

JIandersckid   v.  Dubuque 639 

MantlegraaiT  v.  Medlock 84 

Mandeviilo  v.  Reynolds 185 

Maiiilfville  v    Solomon 177 

Mfiiigam  v.  Brooklyn 704,  722 

^lanhattnn  Ins.  Co,  v.  Warwick 19 

Muiihattan  Ins.  Co.  v.  Webster.  .25,  29 
Manhattan  Gas  Co.  v.  Barker. .  760,  770 
Maiihattan  Manuf.,  etc.,  Co.  v.  Van 

Keuren 780 

Mankera  v.  Watson 363 

Mauly  V.  Slason 321 


PAGE. 
Manley  v.    Insurance   Co.  of    North 

America 23,  48 

Mann  v.  Butler 166,  167 

Mann  v.  Herkimer  County  Ins.  Co. .  84 

Mann  v.  Lovejoy 208 

Mann  v.  Mann   230 

Mann  v.  Nunn 235 

Mann  v.  Taylor 171 

Mann's  Ex'r  v.  Falcon 561 

Manning  v.  Clement 288,  304 

Manning  v.  Hollenbeck 10 

Manning  v.  Wells 2,  11 

Manor  v.  IMcCall 362 

Mansfield  v.  Fuller 371,  379 

Mansker  v.  Missouri 445 

Manufacturers  &  Meckanics'  Bank  v. 

Bank  of   Penn 517 

Mapes  V.  Snyder 556 

Marblehead  Ins.  Co.  v.  Underwood, .  82 

115 

Marbury  v.  Madison 367 

Marblehead  Ins.  Co.  v.  Hayward  ....  115 

Marbourg  v.  Smith 343 

March  v.  Common wealtk 609 

Marck  v.  Wycotf 498,  501 

Marckesseau  v.  Merchants'  Ins.  Co. .  83 

Marcly  v.  Shults 739,  747 

Marcum  v.  Beime 473 

Marcy  v.  Dunlap 531 

Mariposa  Co.  v.  Bowman 489 

Marietta  v.  Slocomb 495 

Marine  Bank  v.  International  Bank,  591 

Marion  v.  Great  Republic  Ins.  Co. . .  83 

Mark  v.  Hamilton 25 

Markel's  Adm'r  v.  Spitler's  Adm'r. . .  147 

Marker  v.  Kenrick 439 

Markey  v.  Mutual  Benefit  Ins.  Co. . .  28 

Markhain  v.  Brown 4 

Markkam  v.  Mayor 615 

Markoe  v.  Andras  520 

Marland  v.  Royal  Ins.  Co 57 

^larquissee  v.  Ormston 277 

Marquand  v.  New  York 

Marr  v.  Gillim 179 

Marriot  v.  Lister 444 

Marsden  v.  City  Ins.  Co . .  79 

Marsh  v.  Ellsworth 305,  331 

Marsh  v.  Eraser    ...    130 

Marsh  v.  Fulton  Co 608 

Marsh  v.  N.  W.  Ins.  Co 57 

Marsh  v.  Turner 321 

.Marsh  v.  VVhitmore 660 

Marsh  V.  Wykoff 503 

Marshall  v.  Bown 431 

Marshall  v.  CHiritmas 323 

Marshall  v.  Cohen 758 

Marshall  v.  Columbian  Ins.  Co 53 

Marshall  v.  Dudley 144 

Marshall  v.  Emperor  Ins.  Co 124 

Marshall  v.  (Jilrs 2(J7 

Marshall  v.  Riiddick 570 

Marshall  v.  Sahricker 137 

Marsiiall  v.  Schrioker 415 

Marshall  v.  Stewart 515 


TABLE  OF  CASES. 


Ixix 


PAGE 

Marshall  v.  Welwood 701 

Marsolh  v.  Delaware,  etc.,  Canal  Co.,  688 

Maraton  v.  Boynton 440 

Martin  v.  Beatty 5(53 

Martin  V.  Black 251 

Martin  v.  Bigelow • 746 

Martin  v.  Franklin  Ins.  Co 84 

Martin  V.  Hewitt 317,  501 

Martin  v.  Hewson 509 

Martin  v.  International  Ass.  Soc. ...     56 

Martin  v.  Jett 748 

Martin  v.  McCormick 510 

Martin  v.  Maberry 155 

Martin  v.  Penobscott  Ins  .Co 89 

Martin  v.  Smitli 171,  173 

Martin  v.  Sterling 230 

Martin  v.  Temperley 413 

Martin  v.  Travelers'  Ins.  Co 109 

Martin  v.  Washburn 278 

Martineau  v.  Steele 250 

Martinez  v.  Gerber 406 

Marvin  v.  Brewster  Iron,  etc.,  Co.  . . .  437 
Marvin  v.  Brewster  Iron  Mining  Co.,  433 

442,  733 

Marvin  v.  Chambers 542 

Marvin  v.  Ellwood 151,  153 

Marvin  v.  Prentiss 520 

Maryland  Coal  Co.  v.  Edwards   404 

Maryland  Ins.  Co.  v.  Whiteford 41 

Mars  V.  Forde 193 

Mason  v.  Ainsworlli 530 

Mason  v.  Barnard 580 

Mason  v.  Sliip  Blaireau 409 

Mason  v.  Dist 383 

Mason  v.  Franklin  Ins.  Co 70 

Mason  v.  Harvey 80 

Mason  v.  Hill 738,  702 

Mason  v.  Keeling 765 

Mason  v.  Lancaster 639 

Mason  v.  Sainsbury 85 

Mason  v.  Tliompson 5,      9 

Mason  v.  Waite 138,  469 

Masterton  v.  Village  of  Mount  Ver- 
non   641,  716 

Master  v.  Madison  County   Ins.  Co.,    27 

51 

Masters  v.  Warren 716 

Mateer  v.  Brown 4 

Mathers  v.  Pearson 489 

Matson  v.  Building  Ins.  Co 47 

Matter  v.  McDowle 393 

Matter  v.  Nalor 361 

Matter  of  Anderson 611 

Matter  of  Central  Park  Extension. . .   632 
Matter  of  Deauville  Cemetery  Ass.. .   631 

Matter  of  Gaiioway 251 

Matter  of  the  Mayor,  etc 629 

Matter  of  Powers 631 

Matter  of  Van  Antwerp 637 

Matter  of  Water  Commissioners  ....  746 

Mathews  v.  Everitt 590 

Mathews  v.  Hey  ward 530 

Mathews  v.  Queen  City  Ins.  Co 83 


P.^GE. 

Matthews  v.  Smith 479 

Matthews  v.  St  .Louis  Grain  Elevator 

Co 724 

Mathews  v.  Wallwyn 565 

Matter  of  Costar 547 

Maltis  v.  Robinson 258 

Matts  V.  Hawkins 174 

Mattox  V.  Hightshue   176 

Mattix  V.  Weaud 323,  548 

Maul  V.  Ashmead 234 

Maumus  v.  Champion 719 

Mauran  v.  Smith 366 

Maus  V.  McKillip 559 

Maverick  v.  Lewis 225 

Maxmiliau  v.  Mayor 420,  645,  632 

Maxmilian  V.  Mayor  of   New  York..  596 

Maxwell  v.  Griswold 490 

May  V.  Brown 313 

May.  of  Baltimore  v.  Lefferman. ....  488 

May  V.  Calder 221 

May  V.  Diaz 2(56 

May  V.  Parker 183 

Mays  V.  Cincinnati  . . .  .476,  493,  609,  624 

Mayo  V.  Turner 753 

Mayberry  v.  Concord,  etc.,  R.  R.  Co.  686 

Mayer  v.  M^iyor 483 

Mayer  V.  Reed 144 

Mavall  V.  Milford 21 

Mayall  V.  Mitford 50 

Maynard  v.  Firemen's  Fund  Ins.  Co.  301 

286 

Mayo  v.  Fletcher 223,  576 

Mayor,  etc.,  v.  Corlies 256 

Mayor  v.  Hamilton  Ins.    Co 46 

Mayor  v.  Hughes 464 

Mayor  v.  Lord 373,  377 

Mayor  v.  Maberry. . .  • 618 

Mayor  v.  "Rainwater 363,  376 

Mayor  v.  Ray 604 

Mayor  of  Albany  v.  Cunliff 644 

Mayor,    etc.,    of   Atlanta   v.    Central 

R.  R.  Co 623 

Mayor,  etc.,  of  Atlanta  v.  Perdue. . . .  636 

Mayor,  etc.,  of  Baltimore  v.  Hughes.  466 

Mayor,  etc.,  of  Baltimore  v.  Marriott.  735 

Mayor  of  Baltimore  v.   Poultney  ....  645 

Mayor,  etc.,  of  Baltimore  v.  Reynolds  603 

Mayor  of  Brooklyn  v.  Meserole 647 

Mayor  of  Colchester  v.  Brooke 779 

Mayor  of  Cumberland  v.  Magruder. .  600 

Mayor  of  Hudson  v.  Thorne 610,  775 

Mayor  o^  Helena  v.  Thompson '.  643 

Mayor,  etc. ,  v .  Hussey 611 

Mayor,  etc.,  of   Haggerstown  v.  Seh- 

ner 59^ 

Mayor,   etc.,   of  Jersey    City  v.  Fitz- 

patrick 623 

Mayor  of  Memphis  v.  Winfield 610 

Mayor  of  Mobile  v.  Moog   597 

Mayor,  etc.,  of  Mobile  v.  Guille 633 

Mayor  of  Milledgeville  v.  Cooley.  . .  .  636 

Mayor,  etc.,  of  Nashville  V.  Althrop.  030 

Mayor,  etc.,  of  New  York  v.  Bailey.  623 


Ixx 


TABLE  OF  CASES. 


PAGE. 

Mayor  of  New  York  v.  Baumberger.   761 
Mayor,  etc.,  of   N.    Y.   v.    Exchange 

Fire  Ins.  Co 263 

Mayor  of  N.  Y.  v.  Lord 257,  643 

Mayor,  etc.,  of  N.  Y.  v.  Mabie 275 

Mayor  of  Vicksburg  v.  Rainwater  383,  369 

Marvlaud  Ins.  Co.  v.  Gusdorf 71 

McAllister  V.  Clark 619 

McAllister  v.  N.  E.  Ins.  Co 104 

McAllister  v.  N.  E.  Ins.  Co 107 

McAllister  v.  Reab 129,  132 

McAdam  v.  Orr 174 

McArthur  v.  Pease 605 

McAuley  v.  Boston 037 

McAusland  v.  Puudt 260 

McBride  V.  Ellis 286 

McButt  V.  Hirscli 187 

McBride  v.  Republic  Ins.  Co 44,    80 

McCafferty  v.    Spuyteu  Duyvil,  etc., 

R.  R.  Co 691 

McCahill  v.  Kipp 607 

McCall  V.  Chamberlain 684,  690 

McCalla  v.  Ely 129 

McCallie  v.  Chattanooga 598 

McCallum  v.  Genuantown  ^Yater  Co  784 

McCallum  v.  Water  Co  428 

McCaudish  v.  Keen 325,   322 

McCandless  v.  McWha 682 

McCarthy  v.  Chicago 650 

]\[cCarthy  v.  Colvin 509 

McCarty  v.  Com.  Ins.  Co  ... .    50 

McCarty  v.  Ely 262 

McCarthy  v.  Niskern 4 

McCarthy  v.  Noble 225 

McCarthy  v.  Syracuse 641 

McCartee  v.  Cambers 163 

^McCarron  v.  Cassidy 523 

McCauley  v.  Brooks 368 

McClary  v.  Lowell 723 

McClelland  v.  West 130 

McCliiny  v.  Ross 179 

McChiny  v.  St.  Paul 051 

McClurg  V.  Price 272 

McClure  v.  Wilson 454 

McCorkle  v.  Biuns 283 

McCullura  V.  Seward 128 

McCoinbs  V.  Tuttlo 297,  298 

McConnell  v.  Del.  Mutual  Ins.  Co. . .   496 

McConnel  v.  Kibbe 733 

McConnel  v.  Delaware  Insurance  Co.,  485 

120,  124 

McCord  V.  Iker * .  . .  .   773 

McCormack  v.  Patchin G28,  015 

McCormick  v.  Young 249 

McCoun  V.    New  York  Central,   etc., 

R.  R.  Co 672 

McCotter  v.  McCotter 186 

McCoy  V.  NicholH 18(; 

McCJulloch  V.  Eagle  Ins.  Co 15 

McCulloch  V.  Iii(liana  Ins.  Co 51 

McCiilIoch  V.  Norwood 54 

McCullum  V.  Oerniantown  Water  Co.,  428 
Mc(-uminon3  v.    Chicago,  etc.,  Rail- 
way Co 071 


PAGE. 

McCracken  v.  Hall 255 

McCraig  v.  Quaker  City  Ins.  Co 75 

McCrady  v.  Brisbane 2c2 

McC ready  v.   South  Carolina  R.  R. 

Company 671 

McDiarmid  v.  Fitch 371,  876 

McDaniels  v.  Robinson 3 

McDermott  v.  Clary 189 

McDonald  v.  Allen 152 

McDonald  V.  Bennett 326 

McDonald  v.  Black 84 

McDonald  v.  Edgerton 3 

McDonald  v.  Lynch 469 

McDonald  v.  Red  Wing 643 

McDonald  v.  Ivooke 346,  347 

McDonald  v.  Todd 495 

McDonnell  v.  McKinty 439 

McDonnell  v.  Pope 213 

McDonough  v.  Gilman 771 

McDougall  V.  Bell 360 

McDougall  V.  Claridge 307 

McDougall  V.  Cooper 484 

McDougall  V.  Roman 368,  367 

McDowell  V.  New  York  Central  R.  R. 

Company 685 

McElmoyle  v.  Cohn 194 

McElroy  v.  Goble 739 

McElroy  v.  Melar 462 

McEvers  v.  Lawrence  ....    78 

McEwen  v.  Montgomery  County  Ins. 

Co 59 

McEwen  v.  Woods 456 

McFarland  v.  Peabody  Ins.  Co 88 

McFarland  v.  Shipp   446 

McFarland  v.  Wheeler 329 

McGarry  v.  Loomis 721 

McGee  v.  Fitzer 552 

McGenness  v.  Adriatic  Mills 774 

McGill  V.  Asp 183 

McGill  V.  Monette 706 

McGillivray  v.  E%-ans 436 

McQinnity    v.    Mayor,  etc.,    of    New 

York 675 

McGlynn  v.  Brodie 418 

McGloshan  v.  Tallmadge 235 

McGlothlin  V.  Madden 410 

McGowan  v.  Manifee 295 

McGrath  v.  Ileriidon 398,  393 

McGrath  v.  New  York   Central,  etc., 

R.  R.  Co 689 

McGrew  v.  Stone 655,  706 

McGregor  v.  Brown 695 

McGregory  v.  Mc(i!rcgory 451 

Mc(iregor  v.  Thwaites 309 

McCiuiro  V.  Gallager 187,  184 

Mc(Juire  V.  Grant    692,711,  714 

McGurn  v.  Hrackett 343 

.McGuiiigal  V.  Mong 398 

Mcliiiir*!  V.  Norwich  Ins.  Co 51 

jMcIntiro  v.  Preston 112 

Mclnto.sh  V.  Lown 241 

Mcintosh  V.  Mathcrly 294,  288 

Mclntyro  v.  Carver.'. 320.  325 

Mclutyro  v.  Shaw 518 


TABLE  OF  CASES. 


Ixxi 


PAGE. 

Mclntyro  v.  Trumbull 094 

McJilton  V.  Love 180 

McKay  v.  Brysou 408 

McKay  v.  Draper 150 

McKee  v.  Campbell 489,  4'J:i,  49.) 

McKee  v.  Town  Council Go4 

McKee  v.  Pliajnix  Ins.  Co 92,  119 

McKeon  v.  See 727,  757 

McKeon  v.  Whitney 270 

McKeiihan  v.  Terry 835 

McKeiizie  v.  Farrell.  ...    213 

McKenzie  v.  McLeod.    .    410 

McKey  v.  Welch 178 

McKifdoe  V.  Darracott 234 

McKillip  V.  McKillip 322 

McKim  V.  Mason 330 

McKinley  v.  Irvine 102 

McKinnell  v.  Robinson 447 

McKinney  v.  Miller 588 

McKiiiister  v.  Mervin 593 

McKui^ht  V.  Kreutz 433 

McKniuht  v.  Katcliif 430,  438,  770 

McLachlan  v.  Evans 474 

McLano  v.  Abrams 559 

McLaren  v.  Thompson 588 

McLaren  v.  Hartford  Ins.  Co 51 

McLaughlin   v.  Charlotte,  etc.,  R.  R. 

Co 732 

McLaughlin  v.  Corry 037 

McLaughlin  v.  Curts 505 

McLaughlhi  v.  Kelly 205 

McLaughlin  v.  State 780 

McLaughlin  v.  Washington    County 

Ins.  Co 82 

M'Lellan  v.  Crofton 457 

McLellan  v.  Jenness 183 

McLean  v.  Lafayette  Bank 331 

McLean  v.  Martin 502 

McMahon  v.  Portsmouth  Ins.  Co. . . .  59 
McMahou  v.  Second  Avenue  R.R. Co.,  709 

McMillan  v.  Richards 495,  513 

McMillan  V.  Solomon 211 

McMulIen  v.  Hoyt 710 

McNabb  v.  Lockhart 385 

McNair  v.  Picotte 547 

McNair  v.  Raglard 141 

McNamara  v.  Estes 028 

McNeely  v.  Driskill 339 

McNeill  V.  Norsworthy 515 

McNevins  v.  Lowe 681 

McNeilly  v.  Richardson 504 

McNulty  V.  Connell 614 

McNutt    V.   Livingston 604 

McPherson  v   Daniels 311 

McPherson  v.  Poster 597,  002,  008 

McPherson  v.  McPherson 173 

McPherson  v.  Meek 455 

McPherson   v.  Snowder 539 

McQuade  v.  Emmons 200 

McQuie  V.  Peay 520,  527 

McVeigh  v.  Bank  of  Old  Dominion. .  145 

McVicker  v.  Beeby 188 

McWilliams  v.  Hoban 348,  352 

Mead  v.   N.  W.  Insurance  Co 46 


PAGR. 

Mead  v.  Northwestern  Ins.  Co 121 

Mead  v.  New  Haven 420,  045 

Meade  v.  City  of  New  Haven 633 

Meader  v.  Meader 521 

Mealier  v.  Pomeroy 205 

Meany  v.  Head. . .  .' 315,  329,  330 

Means  v.  Ilendershott  607 

Mears  v.  James 435 

Meares  v.  Wilmington 420,  035 

Meason  v.  Philips 128 

Mechanics'  Ins.  Co.  v.  Nichols  ...  .77,  83 

Mechelen  v.  Wallace 206 

Medcalfe  v.  Brooklyn  Life  Ins  Co.  .  .   337 

Medley  v.  Elliott 570 

Med  way  Co.  v.  Romney 760 

Meehan  v.  Forrester 519 

Meek  v.  McClure 469,  495 

Meeker  v.  Wilson 328 

Meeker  v.  Van  Rensselaer 700,  781 

Megowan  v.  Commonwealth 025 

MehafiFy  v.  Dobbs 179 

Meigs  V.  Lister 753,  774,  780 

Meibus  v.  Dodge 058 

Melhop  V.  Doane 189 

Meligh  V.  Michenor 514 

Mellen  v.  Hamilton    Ins.  Co 31,  60 

Melton  V.  State 314 

Memphis  v.  Lasser 644 

Memphis  R.  R.  Co.  v.  Bibb 689 

Memphis,  etc.,  R.  R.Co.  v.  Hicks   .  . .  759 

Menderback  v.  Hopkins 454,  401 

Meugies  v.  North  British  Ins.  Co.  . .  .     73 

Mentz  V.  Lancaster  Ins.  Co 31 

Merchants'  Ins.  Co.  v.  Clapp 119 

Merchants',  etc  ,  Ins.  Co.  v.  LaCroix,     87 

Merchants'  Ins.  Co.  v.  Edwards 20 

Merchants'  Ins.    Co.   v.    Washington 

Ins.  Co 43,   134 

Merced  Mining  Co.  v.  Fremont  .....  361 

Mercer  v.  Vose 133 

Mercer  v.  Wall 399 

Mercer  v.  Walmsley 407 

Mercer  v.  Whall 397 

Meredith  v.  Crawford 403 

Meredith  v.  Richardson 511 

Meredith  v.  Supervisors 377 

Meriwether  v.  Turner 293 

Merriam  v.  Mitchell 343 

Merriam  v.  Middlesex  Ins.  Co 46 

Merriam  v.  New  Orleans 613 

Merrick  v.  Germania  Ins.  Co. .    . .  15,     77 

Merrick  v.  McCausland 549 

Merri  field  v.  Lombard 703 

Merri field  v.  Worcester 641 

Merrifield  v.  City  of  Worcester 763 

Merrill  v.  Chase 545,  547 

Merrill  v.  Hampden 675 

Merritt  v.  Brinkerhoff 745 

Merritt  v.  Claghorn 6 

Merritt  v.  Earle 705,  718,  701 

Merritt  v.  Judd 255,  431 

Merritt  v.  Parker 700,  748 

Merry  v.  Prince  . , 14 

,  Merry  weather  v.  Nixan 464 


Ixxii 


TABLE  OF  CASES. 


PAGE. 

Mersey  Docks  and  Harbor  Board  v. 

Penhallon 644 

Mersbon  v.  Mersbon 527 

Mertz  V.  Dorney 740 

Merviii  v.  Murphy 553 

Merwiu  v.  HuutLugton , 497 

Messier  v.  Amery 505 

Messing  v.  Kemble 277 

Messina  v.  Petrococcbiuo 190 

Meserrau  v.  Phoenix  Ins.  Co 31 

Metton  V.  Lombard 430 

Metallic   Compression,    etc.,     Co.     v. 

Fitchbarg  R.  R.  Co 705 

Metcalf  V.  Hervey 153 

Methodist      Protestant      Church     v. 

Mayor,  etc.,  of  Baltimore 610 

Metropolitan     Board    of     Health   v. 

Heister 648 

Metrop.  Saloon  Omnibus  Co.  v.  Haw- 
kins  283,  300 

Metzner  v.  Bolton 390 

Meus  V.  Jacobs 538 

Meyer  v.  City  of  Muscatine 604 

Meyer  v.  Knickerbocker   Ins.  Co. . . .   105 

Meyer  v.  Ralli 191 

Meyer  v.  Shoemaker 510 

Meyers  v.  Farquharson 430 

Meysenburg  v.  Schlieper 570 

M'Gee  v.  Bast 386 

Michael  v.  Nashville  Ins.  Co 56 

Miami  Ex.  Co.  v.  United  States  Bank,  523 
Michigan  Central  R.  R.  Co.  v.  Cole- 
man    720 

Michigan  Central  R.  R.  Co.  v.  Dolan,  414 

420,  714 
Michigan,  etc.,  R.  R.  Co.  v.  Burrows,  654 

Michigan  Ins.  Co.  v.  Brown 550 

Mickey  v.  Burlington  :ns.  Co.,  68,  88,     89 

Mickie  v.  Lawrence 202 

Micklethwait  v.  Winter 421 

Midland  R.  Co.  v.  Che.klcy 421 

Mid  hind  Railway  Co.  v.  Day  kin  ....   686 

Middh^on  v.  Law 306 

Middlesex  v.  Thomas 546 

Midyley  v.  Richardson 427 

Milhan  v.  Sharp 615 

Mildinay  v.  Folgham 14 

Miles  V.  Conn.  Ins.  Co 90 

Millandon  v.  Atlantic  Ins.  Co 90 

Millandon  v.  Orleans  Ins.  Co 69 

Millett  V.  Holt 483 

Miller  v.  Aldrich 500 

Milltjr  V.  Aris 405 

Miller  V.  Auburn 230 

Miller  v.  Baker 205 

Miller  v.  Brooklyn  Ins.  Co. .   57,  103,  105 

Miller  v.  Biirch 019 

Miller  v.  Butl<;r 282,  292,  295 

Miller  v.  Decern 349,  356 

Miller  v.  Dungan 189 

Miller  v.  Eagle  Ins.  Co 82,  92,     93 

Miller  V.  Elliott 734 

Mill.-r  V.  Fi.4k 330 

Miller  v.  Forman 277 


PAGE. 

Miller  v.  Howry 857 

Miller  v.  Knox 270 

Miller  v.  Lapham 747 

Miller  v.  Laubach 740 

Miller  v.  Lang 259 

Miller  v.  Levi 211 

Miller  v.  Lockwood 542 

Miller  v.  Marston 326 

Miller  v.  Martin 670 

•Miller  v.  Maxwell 298 

Miller  v.  Miller 172 

Miller  v.  Milwaukee 605 

Miller  v.  Mutual  Benefit  Ins.  Co.  .95.     99 

121 

Miller  v.  Nat.  Benefit  Ins.  Co 40 

Miller  v.  Price 327 

Millikin  v.  Jones 316 

Mills  V.  Bliss 322 

Mills  V.  Brooklyn filO 

Mills  V.  City  of  Brooklyn 651 

Mills  V.  Duryee 191,  192 

Mills  V.  Gleason 604 

Mills  V.  Kail 763,  782  . 

Mills  V.  Johnson 462 

Mills  V.  Johnston 452,  453 

Mills  V.  Martin 193 

Mills  X.  New  York,  etc.,  R.  R.  Co. . .  704 

Mills  V.  Orange,  etc.,  R.  R.  Co 689 

Mills  V.  Saunders 147 

Mills  V.  Van  Voorhis 564 

Mills  V.  Watson 580 

Mills  V.  Williams 001 

Milligan  V.  Equitable  Ins.  Co 25 

Milman  v.  Sheckley 059 

Milner  v.  City  of  Pensacola 59S 

Milsop  V.  Stone 208 

Miltenberger  v.  Bea«om 25 

Milwaukee  v.  Milwaukee 599 

Milwaukee,  etc..  Railway  Co.  v.  City 

of  Faribault 622 

Milwaukee,  etc.,  Railway  Co.  v.  Kel- 
logg    706 

Milwaukee  Gas  Co.  v.  Steamer  Game- 
cock      ....   758 

Milwaukee,   etc..    Railway    Co.    v. 

Arms 717 

Minis  v.  Macon,  etc.,  R.  R.  Co.  .    322,  324 

Miner  v.  Beekman 500 

Miner  v.  Bradley 501,  502 

Miner  v.  Ph(enix  Ins.  Co 32 

Minor  v.  Sharon 278,  772 

Miner  v.  Tagcrt 17 

Miiigus  v.  Condit 555 

Mining  Co.  v.  Boggs 422 

Minium  v.  Larue 002 

Minneapolis  I\Iill  Co.  v.  Tiffany 748 

.Mirick  v.   Iloppiu ...   279 

Mississippi,  etc.,  R.  li.  Co.  v.  Fort. . .   475 
MiHsissipjii,  etc.,    R.  R.  Co.  v.  Ward,  759 

Mi.sH.  Ins.  Co.  v.  Ingram 74 

Miss.  Valley  Ins.    Co  v.  Dunklee.  . .  .   103 
Mississippi  Valley,  etc.,  Railway  Co. 

v.  U.  S.  Expn^ss  Co 561 

Mitchell  V.  Burliiigtou 007 


TABLE  OF  CASES. 


Ixxiii 


PAGE. 

Mitchell  V.  Burnliam 513,  r>22 

Mitchell  V.  Crossweller 412 

Mitchell  V.  Hay 'dlo 

Mitchell  V.  Home  Ids.  Co 34,  131 

Mitchell  V.  Lycoming  Ins.  Co.  .31,  58,  112 
Mitchell  V.  Mayor,  etc.,  of  Rome,  G4U,  691 

Mitchell  V.  Mitchell 190 

Mitchell  V.  Mutual    Ins.  Co 103 

Mitchell  V.  Reynolds 39G 

Mitchell  V.  Rockland 644 

Mitchell  V.  Sand  ford 503 

Mitchell  V.  Steward 2G5 

Mitchell  V.  Tarbutt 183 

Mitchell  V.  Union  Ins.  Co 73,     93 

Mitchell  V.  Walker 239,  485 

Mitchell  V.  Weller 339 

Mitchell  V.  Williams 347,  348 

Mitchinsou  v.  Cross 343 

Mitford  V.  Fenwick 230 

Mix  V.  Andes  Ins.  Co. 78 

Mix  V.  Woodward 390 

Mizuer  v.  Kussell 542 

M.  0.,  etc.,  R.  R.  Co.  v.  Mayor  of  Cam- 
den   607 

Moale  V.  Baltimore 637 

Moale  V.  Tyson   349 

Moadinger  v.  Mech.  Ins.  Co 71 

Moadinger  v.  Mechanics'  Ins.  Co.  ...     83 

Mobile  Branch  Bank  v.  Scott 498 

Mobile  Branch  Bank  v.  Collins 470 

Mobile,  etc.,  R.  R.  Co.  v.  Hudson  ...   687 
Mobile,  etc.,  R.  R.  Co.  v.  Williams. .  .   684 

686,  687 

Mobile  Ins.  Co.  v.  McMilliu 15 

Mobray  v.  Leckie 543,  558 

Mochler  v.  Town  of  Shaftsbury 678 

Moddewell  v.  Keever 164 

Moffatt  V.  Cauldwell 284 

Mohawk  &  Hudson  R.  R.  Co.  v.  Clute,   155 

Moles  V.  McLellau  38<) 

Molloy  V.  Irwin 231,  280 

Monadnocks  Railroad  v.  Ins  Man.  Co.,     71 

Monies  v.  Lynn 637 

Monk  V.  Noyes 241 

Monk  Union  v.  Ins.  Co 93,    97 

Monmouth  County  Ins.  Co.  v.  Hutch- 
inson       85 

Monmonth  Ins  Co.  v.  Lowell 114 

Monroe  v.  Douglas 188 

Monroe  v.  Eastou 464 

Monroe  v.  Maples 349 

Montfort  v.  Hughes 405 

Montgomery  v.  Chadwick 523 

Montgomery  County  Bank  v.  Albany 

City  Bank 405 

Montgomery  v.  Firemen's  Ins.  Co. .  .     20 

Montgomery  v.  Gibbs 449,  455 

Montgomery  v.  Hutchinson 620 

Montjoy  v.  Lashbrook 141 

Moody  V.  Benson 399 

Moody  V.  Leverich 401 

Moody  V.  McClelland 437,  692 

Moody  V.  McDonald 717 

Moody  V.  Osgood 666,  716 

Vol.  IY.— j 


rAOK. 

Moor  V.  Brink 1 59 

Moor  V.  Towle 18) 

Moore  v.  Appleton 400 

Moore  v.  Bank  of  the  Metropolis. .  . .  446 

Moore  v.  Beamont 277 

Moore  V.  Beasley 218 

xMoore  v.  Brink 160,  108 

Moore  V.  Butler 306 

Moore  v.  Coughlin 185 

Moore  v.  Floyd 695 

Moore  v.  Goedel 358,  363 

Moore  V.  Jackson 701 

Moore  V.  Metropolitan  National  Bank,  580 

Moore  v.  j\Iinut  apolis 037 

Moore  v.  Moberly 572 

Moore  v.  Patton 133 

Moore  v.  Pitts 314,  244 

Moore  v.  Protection  Ins.   Co.  .48,   73,     83 

Moore  v.  Rollins 430,  564 

Moore  v.  Stevenson 303,  313 

Moore  v.  Stevesson 290 

Moore  v.  Sanboriu 343 

Moore  v.  Thomas 553 

Moore  v.  Tickle 410 

Moore  v.  Titmau 567 

Moore  v.  Usher 151 

Moore  v.  Wade 519 

Moore  v.  Westervelt 695 

Moore  v.  .Woolsey 63,  101 

Moote  V.  Scriven 584 

Morange  v.  Mix 637 

More  V.  Bennett 293 

Morebeck  v.  State 650 

Moreland  v.  Lawrence 135 

j\[orel  V.  Mississippi  Valley  Ins.  Co.  ■    110 

Mores  v.  Conham. ...    328 

Morey  v.  McGuire 576 

Morey  v.  Newfane 674 

Morley  v.  Pragnel 753 

Moriord  v  Wood  worth. 777 

Morgan  v.  Commonwealth 871 

Morgan  v.  Hughes 348 

Morgan  v.  Herrick   177 

Morgan  v.  Jones 445 

Morgan  v.  Lingen 283,  307 

Morgan  v.  Livingston 290 

Morgan  v.  Mather 16 

Morgan  v.  Negley 264 

Morgan  v.  The  Commonwealth  ...    .  369 

Morgan  d.  Dowling  v.  Bissell 200 

Morgan  v.  Vale  of  Neath  Railway  Co.,  417 

Morgell  v.  Paul 271 

Morks  V.  Sewall 178 

Morley  v.  Pragnel    751 

Morrange  v.  Mix 664 

Morrell  v.  Irving  Ins.  Co 74 

Morrell  v.  Sylvester C49 

Morrell  v.  Trenton  Ins.  Co 93 

Morrill  v.  Kennedy 394 

Morrill  v,  Noyes 551 

Morris  v.  Boomer 195 

Morris  v.  Brower 755 

Morris  v.  Baltimore 487,  634 

Morris  v.  Edgingtou 235 


Ixxiv 


TABLE  OF  CASES. 


PAGE. 

Morris  v.  Mayor  of  Baltimore 506 

Morris  v.  Niles 199 

Morris  v.  Nugent 778 

Morris  v.  Scott 3o8,  350 

Morris  v.  Tarrin 503 

Morris,  etc. ,  Bauk  v.  Kockaway,  etc., 

Co 592 

Morrison  v.  Berkey 450,  457,  472 

Morrison  v.  Brand 516,  518 

Morrison  v.  Harmer 312 

Morrison  t.  Lawrence 644 

Morrison  v.  McDonald 648 

Morrison  v.  jMuspralt 97 

Mowry  v.  Miller 339 

Morse  v.  Bogert 445 

Morse  v.  Presby 195 

Morse  v.  Richmond 736 

Morse  v.  Teppan 184,  196 

Morton  v.  Chandler 488,  504 

Morton  v.  Comptroller-General 363 

Morton  v.  Moore 762 

Morton  v.  Smith 164 

Moryan  v.  Davis 562 

Mosey  v.  City  of  Troy 637 

Moss  V.  Gallinmore 223 

Moss  V.  Hall 396 

Mose  V.  Hastings,  etc.,  Gas  Co 673 

Motley  V.  Manufacturers'  Ins.  Co. ...     84 

Mott  V.  Hudson  River  R.  R.  Co 705 

Mott  V.  Shoolfred 770 

Mount   IMoriah  Cemetery  Association 

V.  Commonwealth 363 

Moule  V.  Garrett 249 

Moulton  V.  Beecher    337,  348 

Moulton  V.  Bennett 493 

Moulton  V.  Jose 694 

Mount  V.  Waite 23 

Mowatt  V.  Wright 485 

Mowers  v.  Fethers 3,      6 

Mower  v.  Kipp 133,  144 

Mower  v.  Leicester 635 

Mowery  v.  Central  City  Railway  . . .  653 

Mowry  v.  Bishop 134 

Mowry  V.  ( 'haney G83 

Mowry  v.  Chase 190 

Mowry  v.  Home  Ins.  Co.  . ; . .  .22,  92.    99 

Mowrey  v.  Whipple 343,  346 

Moyers  v.  Tiley 432 

Moynahan  v.  Connor 448 

Mi.  Carmel  v.  Babash  County 626 

Mt.  Holly,  etc..  Turnpike  Co.   v.  Fer- 

ree 132,  157 

Mt.  Vernon    Jlanuf.    Co.    v.    Summit 

Co.  Lis.  Co 51 

Much  v.  Buffalo 605 

Muir  V.  Cross 334 

Muller  V.  Putnam  Ins.  Co 68 

Mulford  v.  Peterson 535 

Mullan  v.  Pliiiadelpliia,   etc.,  Steam- 

ship  Co 416 

MuUarky  v.  Cedar  Falls 615 

Mulligan  v.  Eliaa 751,  727,  782 

Mullen  v.  St.  John 692,  702 

Mulk-tt  V.  Bemib 451 


PAGE. 

Mullett  V.  Hudson 297 

Muliett  v.  Hutton 304,  313 

Muller  v.  Shields 242 

Muller  V.  Boggs 425 

Muller  V.  McKerson 658 

Mullikin  v.  Mullikin 332 

Mullison's  Estate 556 

Mulrey  v.  Shawmut  Ins.  Co 32,     57 

Mumford  v.  Brown 262 

Mumford  v.  Oxford,  etc.,  Railway  Co.,  708 

775 

Mumford  v.  Whitney 433 

Muucey  v.  Dennis 246 

Munford  v.  Whitney 230 

Municipality  v.  Dunn 628 

Municipality  No.  1  v.  Cutting 624 

Munger  v.  Munger 402 

Munson  V.  Tyson 441 

Murdock  v.  Chapman 586 

Murdock    v.    Chenango   County  Ins. 

Co 3.5,  36.     45 

Murdock  v.  Ford 591 

Murgatroyd  v.  Robinson 784 

Murisou  V.  Butler 148 

Murley  v.  Ennis 425,  426 

Murphy  v.  Deane 718,  720 

Murphy  V.  Harris lOO 

Murphy  v.  Hendricks 522 

Murphy  .v.  Larson 354,   855 

Murray  v.  Blackledge 537 

Murray  v.  Carret 500 

Murray  v.  Clark 5 

Murray  v.  Curry 414 

Murray  v.  Hall 183 

Murray  v.  Harway 244 

Murray  v.   Holt 178 

Murray  V.  Pate 474 

Murray  v.  Walker 519 

Murray  v.  Ware's  Adm'rs 128 

Murtaugh  v.  St.  Louis 646 

Mussey  v.  Atlas  Ins.  Co 59 

Mutual  Ass.  Co.  v.  Mohan 119 

Mutual  Benefit  Ins.  Co.  v.  Atwood. . .  108 
Mutual  Benefit  Ins.  Co.  v.  Cannon..  .  98 
Mutual  Benefit  Ins.  Co.  v.  Frencli  ...  107 
Mutual  Bonetit  Ins.  Co.  v.  Hotterhoff.  99 
Mutual  Benefit  Ins.  Co.  v.  Miller.  .94,  99 
Mutual  Benefit  Ins.  Co.  v.  Robertson,     36 

37,  42,    95 
V.  Ruse,  103,  123 

V.Wise 95 

Wager..  120,  480 
483 

Mutual  Ins.  Co.  v.  Deale 40 

Mutual  Ins.  Co.  v.  Tweed 69 

Mutual  Safety  Ins.  Co.  v.  Hone.  ..65,     77 
Mutual  Protection  Ins.  Co.  v.  Hamil- 
ton       54 

Mutiycall  Seal  v.  Dent 482 

Myers  v.  Estell 567 

Myers  v.  Keystone  Ins.  Co 32.  100 

Myers  v.  White 577 

]\Iygatt  v.  N.  Y.  Protection  Ins.  Co. .  112 
Myres  v.  Malcolm 731 


Mutual  Benefit  Ins.  Co. 
Mutual  BeiHsfit  Ins.  Co. 
Mutual  Life  Ins.  Co.  v. 


TABLE  OF  CASES. 


Ixxv 


N  TAGE. 

Nagle  V.  City  Council  of  Augusta. .  .   018 

N.  A.  Ins.  Co.  V.  Throop 40,     'J5 

Napier  v.  Jones 3"24 

Napier  v.  Poe oiiO 

Napa    Valley    11.     R.    Co.  .v.    Napa 

Co 370 

Nance  v.  Alexander 270 

Nantz  V.  Lober 14G 

Nash  V.  Kemp 734 

Nash  V.  Mosher 327,  335 

Nash  V.  Orr 344 

Nash  V.  Smith 152 

Nash  V.  Union  Ins.  Co 57,  114 

Nashville  v.  Althrop 639 

Nashville  v.  Thomas 030 

Nashville,  etc.,  R.  R.  Co.  v.  Carroll. .   415 

089 

Natchez  Ins.  Co.  v.  Helm 505 

Natcher  v.  Natcher 487 

Nations  v.  Cudd 401 

National  Bank  v.  Barrow 553 

Nat.  Bank,    etc.,    v.    Mechanics'  Nat. 

Bank  .    142 

National  Ins,  Co.  v.  Crane 60,     63 

National  Ins.  Co.  v.  Pursell 120 

National  Lancers  v.  Lovering 143 

National    Mechanics'    Bank    Ass.   v. 

Usher 187 

National  State  Bank  v.  Davis 541 

Nat.    Traders'    Bank   v.    Ocean   Ins. 

Co 118 

Nave  V   Berry 238,  241 

Nave  V.  Home  Ins.  Co 09 

Naylor  v.  Arnitt 224 

Naylor  v.  Collinge 256 

Naylor  v.  Mangles 319 

N.  &  C.  R.  R.  Co.  V.  Carroll 718 

Neal  V.  Tavlor 680 

Neal  V.  Tower 207 

Neal  V.  Wilcos 5 

Neale  v.  Mackenzie 275 

Neale  v.  Molineust. 03 

Neale  v.  Newland ,  , .  .457,  404 

Neale  v.  Ratclitte 240 

Neat  V.  Duke  of  Marlborough.  .  320,   331 

Neave  v.  Moss   259 

Neenan  v.  Smith 028 

Neil  v.  Altenhofen 282 

N.  E.  Ins.  Co.  v.  Belknap.  .  113,  115,  122 

N.  E.  Ins.  Co.  V.  Butler 113 

N.  E.  Ins.  Co.  V.  Dewolf 62 

N.  E.  Ins.  Co.  V.  Hasbrook. .  56,  104,  107 

N.  E.  Ins.  Co.  V.  Robhison   80 

N.  E.  Ins.  Co.  V.  Schettler.  ...  29,  31,     58 

N.  E.  Ins.  Co.  V.  AVetmore 40,     48 

Neptune  Ins.  Co.  v.  Dorsey 85 

Nelison  v.  Gilliam 449 

Neliis  V.  Lathrop 266 

Nelson  v.  Barter 149 

Nelson  v.  Carrington 218 

Nelson  v.  Everett 559 

Nelson  v.  Goree 156 

Nelson  v.  Musgrave 284 

Nelson  v.  O'Neal 439 


PAGE. 

Nelson  v.  Rockwell I'JO 

Nelson  v.  Thompson 212 

Nettleton  v.  Dinehart ;J00 

Neville  v.  Merchants'  Ins.  Co 118 

Nevins  v.  Peoria 643 

Nevins  v.  Rockingham  Ins.  Co 88 

New  Albany,  etc.,  R.  R.  Co.  v.  Aston,  680 

Newby  v.  Reed 15 

Newcomb  v.  Dewey 196 

Newcastle  Ins.  Co.  v.  McMorran 35 

Newell  V.  Downs 345,  346 

Newell  V.  Houlton 135 

Newell  V.  March 478,  479 

Newell  V.  Woodruff 178 

New  England  Ins.  Co.  v.  Wetmore  .  .     24 

Newtield  v.  Copperraan 339 

Newhall  v.  Union  Ins.  Co 55 

New  Haven  v.  Sargent 615 

New  Haven  Savings  Bank  v.  McPart- 

lan 545 

Newhouse  v.  Miller 719 

New  Jersey,  etc.,  Railway  Co.  v.  Van- 

syckle 264 

New  London  v.  Brainard 602 

New  Orleans  v.  Anderson 613 

New  Orleans  v.  Poretz 627 

New  Orleans  v.  Sohr 621 

New  Orleans  v.  Wardens 766 

New  Orleans,   etc.,  R.  R.  Co.   v.   City 

of  New  Orleans 595,  596 

New  Orleans,  etc.,   R.  R.  Co.  v.  Har- 
rison   415 

New    Orleans,   etc.,  R.    R.    Co.    v. 

Hughes 416 

Newport,  etc..  Bridge    Co.  v.  Doug- 
lass   566 

Newson's  Admr.  v.  Douglass 134 

New  York  v.  Brooklyn  Ins.  Co 24 

New  York  v.  Erben 483,  485,  503 

New  York  v.  Exchange  Ins.  Co ijo 

New  York  v.  Hamilton  Ins.  Co. .  .  87,     88 
New  York,  etc..  Canal  Co.  v.  Fulton 

Bank 170 

New  York,  etc.,  Telegraph  Co.  v.  Dry- 
bury 090 

New  York  Ins.  Co.  v.  Clopton 18 

Newman  v.  Beckwith 096 

Newman  v.  Goza 403 

Newman  v.  Rutter 217 

Newmarch  v.  Brandling 427 

Newmark  v.  London  &  F.  Ins.  Co. .     07 

Newton  v.  McKay 575 

Newton  v.  Newton 181 

New  World  v.  King 654 

N.  H.  Ins.  Co.  V.  Rand 113 

Niagara  Ins.  Co.  v.  DeGraff. .  47,  68,    70 
Niblo  V.  N.  A.  Ins.  Co.  .23,  24,  53,  73,    75 

Nice's  Appeal 590 

Nickerson  v.  Dyer 650 

Nickerson  v.  Easton 394,  398 

Nicklin  v.  Williams 733 

Nickodemus  v.  East  Saginaw  . .  489,  495 

Nickson  v.  Brohan 403 

Nichols  v.  Aylor 783 


Ixxvi 


TABLE  OF  CASES. 


PAGE. 

Nicliols  V.  Bridgeport 621 

Nichols  V.  Buckman 450,  452 

Nichols  V.  Denny 175 

Nichols  V.  Fayette  Ins.  Co  . .  .17,  54,     58 

Nichols  V.  Marsland 693 

Nichols  V.  Pixly 782 

Nichols  V.  Reynolds 523,  562,  588 

Nichols  V.  Smith 178,  179 

Nicholson  v.  Cavhill 347 

Nicholson  v.  Chapman 31G 

Nicholson  v.  Erie  Railway  Co 692 

Nickerson  v.  Howard 392 

Nickolson  v.  Kuowles    153 

Nicolet  V.  Ins.  Co 76 

Nicol  V.  Martyn 408 

Nicoll  V.  American  Ins.  Co. . ,  .20,  27,    41 

Nicolls  V.  Bastard 389 

Nicoll  V.  Mumford 164 

Nightingale  v.  State  Ins.  Co 90,   101 

Nimick  v.  Mut.  Benefit  Ins.  Co 100 

Noble  V.  McFarliu 182 

Noble  V.  Merrill 195 

Noel  V.  McCrory 218,  256 

Nolan  V.  Lovelock 435 

Nolan  V.  Mayor,  etc 726 

Nolan  V.  Mayor  of  Franklin 619 

Noliu  V.  Mayor 730 

Noll  V.  Swiiieford 327 

Nolte  V.  Libbert 522 

Noonan  v.  Dee 432 

Noonan  v.  Hartford  Ins.  Co 81 

Noonan  v.  Ortou  306 

Norcross  v.  Ins.  Co 51 

Norcross  v.  Norcross 2,  4,  6,  7,  562 

Norcross  v.  Thorns 726,  727 

Norfork,  etc.,  R.  R.  Co.  v.  Ormsby  . .   722 

Norman  v.  Cole 497 

Norris  v.  Androscoggin  R.  R.  Co. . .  .  684 

Norris  v.  Barnes 749 

Norris  v.  Irish  Land  do 374 

Norris  v.  Litchfield 677 

Norrison  v.  Berkley 470 

Norristown  v.  Moyer 638 

North  V.  Smith 666 

Northam  v.  Bowden 440 

North  American  Ins.  Co.  v.  Burrough,  108 

110,  111 
North  American  Ins.  Co.  v.  Troop. .     44 

93 
North  Berwick  Ins.  Co.  v.  N.  E.  Ins. 

Co 46 

North  British  Ins.  Co.  v.  Hallett 64 

North  Carolina  Ins.  Co.  v.  Powell. . .   125 
Nfjrthcrn  Indiana  R.  R.  Co.  v.   Con- 

n(dly 630 

Northern  Cent.  v.  Canton  Co 255 

Norlhiiastern  R.  R.  Co.  v.  Sineath. . .   684 

Nortliori*  V.  Biirrfiws 737 

Northorp  v.  (Jra%'<;s  482 

Northrup  v.  Railway  Passengers'  Ins. 

Co  110 

Nortli  Berwick  Co.  v.  N.  E.  Ins.  Co.  .     28 

North  liritish  Ins.  Co.  v.  Moffatt 26 

North-Eastern  Railway  Co.  v.  Elliot,  743 


PAGE. 

North  Mo.  R.  R.  Co.  v.  Maguire 630 

North  Penn.  R.  R.  Co.  v.  Heileman,  688 
North  Penn.  R.  R.  Co.  v.  Mahoney.  .    720 

722 
North  Penn.  R.  R.  Co.  v.  Rehman. .   684 

Norton  v.  City  of  Boston 158 

Norton  v.  Coons 454 

Norton  v.  Harding j  96 

Norton  v.  Marden 485,  488 

Norton  v.  Phoenix  Ins.  Co 106 

Norton  v.  Sewall 683 

Norton  v.  Scholefield 753,  763 

Norton  v.  Snyder 236 

Norton  v.  Volentine 739,  742,  783 

Norton  v.  Wiswall 258 

Norway  v.  Clear  Lake 507 

Norway  Plains  Co.  v.  Bradley 745 

Norwich  v.  Bleed 640 

Norwich  v.  Hubbard 561 

Norwich    Gas    Co.  v.    Norwich    City 

Gas  Co 615 

Norwich  Ins.  Co.  v.  Boomer 43,     84 

Norwitch  Trans.  Co.  v.  IMassachusetts 

Ins.  Co 69 

Note  ware  v.  Sternes 426 

Notmau  V.  Anchor  As.  Co 102 

Nourse's  Adm'r  v.  Ramsey 186 

Nowell  V.  Wright 651 

Nowlau  V.  Trevor 277 

Noyes  v.  Anderson 280 

Xoyes  V.  Lorins: 405 

Noyes  v.  Morrill 783 

Noyes  v.  Smith 416 

Noyes  v.  Washington  Ins.  Co 80 

Norton  v.   Rensselaer  and   Saratoga 

Ins.  Co 82 

N.  W.  Union  Packet  Co.  v.  Shaw. . , .  473 

N.  Y.  Insurance  Co.  v.  Atkins 79 

N.  Y.  Insurance  Co.  v.  Clopton  . .  .56,  104 

N.  Y.  Insurance  Co.  v.  Delavan 74 

N.  Y.  Insurance  Co.  v.  Protective  In- 
surance   Co ; .  14,  15,    64 

N.  Y.  Central  Ins.  Co.  v.  National  Pro- 
tection Ins.  Co 33,  30,  57,  105,    78 

N.  Y.  State  Ins.  Co.  v.  Protective  Ins. 

Co 65 

N.  Y.  Union  Ins.  Co.  v.  Johnson. ...     32 
N.  Y.    Ice  Co.   V.  Northwestern   Ins. 

Co 118 

N.  Y.  Insurance  Co.  v.  Flack 98 

Nute  v.  Hanultou  Ins;  Co 89 

Nutting  v.  McCutcheon 499 

Nutt's  Case  291,  296 

o 

Oakoa  v.  Moore 315 

Oakcs  V.  S|)aul(ling 658 

Oakley  Mills,  etc.,  Co.  v.  Ileese 747 

Gates  V.  Fritlie 227 

Obermejcr  V.  (ilobe  Ins.  Co 61,     58 

Obermeyer  v.  Nichols 128.  130,  136 

O'Brieu  v.  Barry 356,  347.  337 


TABLE  OF  CASES. 


Lxxvii 


PAGE. 

O'Brien  v.  Capwell 20(3 

O'Briens  v.  Commercial  Ins.  Co 83 

O'Brien  v.  Railroad  Co 65;j 

O'Brien  v.  St.  Paul G41 

O'Connell  v.  City  of  Lewiston 728 

O'C'onuor  v.  Pittsburgh 614 

Odd  Fellows  Savings  Bank  v.  Bauton,  500 

Odell  V.  Montrose. .  .    517 

OdelJ  V.  Wake 247 

Oden  V,  Elliott 404.  4(36,  44<J 

O'Don&ll  V.  Bailey 626,  680 

O'Dougherty  v.  Felt 507 

O'Farell  v.  Colby 373 

Offenlieim  v.  Russell 317,  318 

O'Flaherty  v.  Union  Railway  Co 721 

Ogburn  v.  Connor 740,  741 

Ogdeu  V.  East  River  Ins.  Co 77 

Ogdeu  V.  Grant 517 

Ogden  V.  Grove 427 

Ogdea  V.  Maxwell 493 

Ogdeu  V.  Mortimer 306 

Ogden  V.  Raymond 650 

Ogden  V.  Walters 589 

Ogdensburg  v .  Lovejoy 782 

Ogg  v.  City  of  Lansing 645 

Ogg  V.  Lansing 420 

Ogle  V.  Morgan 391 

Oliara  v .  Haas 537 

Ohio  Life  Ins.  Co.  v.  Winn 572 

Ohio  Insurance  Co.  v.  Marietta  Wool- 
en Factory 112,  114 

Ohio, etc.,  Railway  Co.v.  Applewhite,  604 
Ohio,  etc.,  Railway  Co.  v.  Cole. .....   089 

Ohio,  etc.,  Railway  Co.  v.  Shamfelt.  .   672 

Ohio,  etc.,K.  R.  Co.v.  Simon 751 

Ohio  &  M.  R.  R.  Co.  v.  Shultz 103 

■  Oil  Run  Petroleum  Co.  v.  Cody 152 

Oldham  v.  Halley 515 

Olery  v.  Brown 168 

Oliver  v.  City  of  Worcester 674 

Oliver  v.  Commercial  Ins.  Co 118 

Oliver  v.  Liverpool 159 

Oliver  v.  Montgomery 177 

Oliver  v.  Pate 346 

Oliver  v.  Worchester 420 

Ollendorf  v.  Black 773 

Ollery  v.  Brown 160 

Olmsted  v.  Elder 581 

Olmstead  v.  Loomis 747 

Olmstead  v.  Partridge 354 

Olney  v.  Pearce 649 

Olney  v .  Wickes 650 

Olson  V.  Nelson 528 

Ombony  v.  Jones 255 

Oneal  v.  Orr 263 

O'Neil  V.  Buftklo  Ins.  Co.  .37,  39,  47,    48 

93 

O'Neil  V.  Capelle 519,  528 

One  Hundred  and  Fifty-One  Tons  of 

Coal 335 

Onondaga  Bank  v.  Bates 680 

Ontario  Bank  v.  Bunnell 630 

Oppenheim  v.  The  Wliitti»Lion  Hotel,       7 
Oppenheim  v.  Wolf 153 


I»AGE 

Ord  v.  Chester 425 

Ordinary  of    Bibb  Co.  v.  Central  R. 

R.,etc C.30 

Ord  way  v.   Colcord 142 

Oreamuno  v.  Uncle  Sam,  etc.,  Co.  .    .  441 

Orguerre  v.  Luling 460 

O'Reilly  v.  Guardian  Ins.  Co 78 

Oriental  Bank  v.  Tremont  In.s.  Co.  . .   128 

0' Riley  v.  McChesuey 745 

Orland's  Case 253 

Orman  v.  Day  . 734 

Oroville,  etc.,R.  R.  Co.  v.  Plumar  Co  ,  598 

Ortmayer  v.  Johnson 263 

Orvis  V.  Newell 593 

Osborn  v.  Gillett 407 

Osborne  v.  Humphrey 197 

Osborne  v.  Mobile 626 

Osgood  V .  Jones 483 

Ostrander  v.  Livingston 238 

Oswald  V.  Thediuga 650 

Ott  V.  Chapline 401 

Ottawa  V .  People 359 

Ottawa  Gas  Light  Co.  v.  Graham.  .   714 
Ottawa  (jras  Light,  etc.,  Co.  v.  Thomp- 
son   730,  749 

Otway  V.  Hudson 564 

Outcalt  V.  Durling  3-34 

Outton  V.   Mitclieil 333 

Overton  v.  Sawyer 700 

Overton  V.  St.  Louis  Ins.  Co 102 

Overseers,  etc.,  of  Crown  Point  v. 

Warner .7,       1 

Overseers  of  Porter  Township  v.  Over- 
seers, etc 375 

Overseers  of  Poor  v.  Sears 599 

Owens  V    Collinsou 459 

Owen  V .  Davis 275 

Owen  V.  Farmers'  Ins.  Co 78 

Owen  V.  Henman 758 

Owen  V.  Morton 424 

Owen  V.  Van  Uster 436 

Owens  V,  State 779 

Owineys  v.  Jones 720,  771 

Owing  V.  Owing 511 

Owners  of  Ground,  etc.,  v.  Mayor  of 

Albany 623 

Oxley  V.  James 248 

Osley  V.  Watts 277 


Pace  V.  Chadderdon 576 

Pacific  R.  R.  Co.  v.  Houts 718 

Pacific  Ins.  Co.  v.  Guse 114 

Packer  v.  Ileaton 432 

Packard  v.  Lienow 452,  453 

Packard  v.  Northcroft 4,       5 

Pack  V .  New  York 645 

Padelford  v.  Providence  Ins.  Co. ...     47 
Paducah,  etc.,  R.  R.  Co.  v.  Hoehl.  . .  730 

Page  V.  Bucksfort 663 

Page  v.  Einstein 470 

Page  v.  Ellsworth 272 


Ixxx 


TABLE  OF  CxVSES. 


PAGE. 

People  V.  New  York    127 

People  V.  New  York  Gas  Light  Co.  .   728 

78i 
People    V.    Pacific   Mail     Steampliip 

Co 374 

People  V.  Pearson 384 

People    V.    President,    etc.,    of   New 

York  Gas  Light  Co 785 

People  V.  Pillon 393 

People  V.  Potter 600 

People  V.  Regents  of  University  ....  379 

People  V.  Rives 364 

People  V.  Rowlands 730 

People  V.  Salomon 372.  376,  601 

People  V.  San  Francisco 380,  603 

People  V.  Sands 728 

People  V.  Schenectady 363 

People  V.  School  Officers 379 

People  V.  Sexton 362 

People  V.  Special  Sessions 609 

People  V.  State  'treasurer 367 

People  V.  Stevens 383,  377 

People  V.  Stephens 376,  381 

People  V.  Stout 370,371,  380 

People  V.  Supervisors.  .383,  380   364,  369 
371,382,  652 
People  V.  Supervisors.  .360,  370,  377,  382 
People  V.  Supervisors    of    Columbia 

County 370 

People  V.  Supervisors  of  Otsego 369 

People  V.  Supervisors  of  N.  Y 369 

People  V.  The  Regents  of  the    Uni- 
versity     358 

People  V.  Tbroop 374 

People  V.  Thompson 360,  382 

People      V.     Township      Board      of 

Salem 608 

People  V.  Tremain 367 

People  V.  Tripp 362,  375 

People  V.  Troy,  etc.,  R.  Co 374 

People  V.  Vanderbilt 620,  730,  758 

People  V.  \Vhite 373 

People  V.  Williams 440 

Peoi)le  V.  Walker 599 

Peoi)l(i  V.  Weissenbach 393 

People  V.  White 359 

People  V.  Willett 12 

People  V.  Willis 362 

People  V.  Wren 601 

Peojjle  V.  Yates 366,   381 

Peoples'  Equitable   Ins.    Co.    v.    Ar- 
thur      116 

Peoph^s'      Equitable     Ins.      Co.      v. 

Babbitt 116 

Peoples'  Equitable  Ins.  Co.   v.    Peti- 
tioners    116 

Peoj)les'      Equitable      Ins.      Co.      v. 

Peters 115 

Peoples'  Insurance  Co.  v.  Strachle. .     85 
Peo])leH'    Insurance     Co.     v.     West- 

cott 115 

Peoria  Bridge  Association  v.  Loomia,  713 

Peoria  Insurance  Co.  v.  Frost 85 

Peoria  Insurance  Co.  v.  Hall  ....  29,    88 


PAGE. 

Peoria  Insurance  Co,  v.  Lewis,  15.  21,  50 

70,  77,  78,  124 

Peoria  Insurance  (^o.  v.  Louis 38 

Peoria  Insurance  Co.  v.  Whitehall,  SO,     88 

Peoria,  etc.,  R.  R.  Co.  v.  Champ 687 

Pepper  v.  Haight 470,  497 

Peralta  v.  Ginochio 259 

Percival  v.  Maine  Ins.  Co 49 

Percival  v.  Nevill 400 

Percy  V.  Millandon 387 

Perdue  v.  Aldridge 552 

Perdu  V.  Connerly 339 

Perkins  v.  Boardman 334 

Perkins  v.  Dibble 517 

Perkins  v.  Equitable  Ins.  Co 44 

Perkins  v.  Mitchell 309,  283 

Perkins  v.  Savage 470,  497 

Perkins  v.  Sterne 548 

Perkins  v.  Trippe 150 

Perkins  v.  Washington  Ins.  Co 16 

Perley  v.  County  of  Muskegon 469 

Perley  v.  Beacon  Ins.  Co   88 

Perley  v.  Eastern  R.  R.  Co 671 

Perreau  v.  Bevan 276 

Perret  v.  Times  Newspaper,  291,  295,  311 

Perreit  v.  Dupre 263 

Perring  v.  Hone 167 

Perrins  v.  General  Travelers'  Ins.  Co.,     94 

Perrina  v.  Marine  Ins.  Co 44 

Perrins  v.  Mar.  Trav.  Ins.  Co 97 

Perrins  v.  Mar.  &,  Gen.  Tr.  Ins.  Co.,  100 

Perry  v.  Davis 217 

Perry  v.  Fitzhowe 780 

Perry  v.  Grant 321,  323 

Perry  v.  Lorillard  Ins.  Co 5C,     51 

Perry  v.  Man 288 

Perry  v.  Marsh    417 

Perry  v.  Mercantile  Ins.  Co 16 

Perry  v.  Newcastle  Ins.  Co 83 

Perry  v.  Provident  Ins.  Co Ill 

Perry  v.  Superior  City 632 

Perry  v.  Washborn 630 

Pesterfield  v.  Vickers 612,  645,  648 

Peters  v.  Lord 391,  892 

Peters  v.  Sanford 465 

Peter  v.  Warren   Ins.  Co 188 

Peterborough  v.  Lancaster 480,  487 

Petersburg  v.  M(!t/,ker 602 

Petersen    v.    Mayor,    etc.,   of     New 

Y\)rk 624 

Pettengill  v.  Evans 676 

Pettigrew  v.  Barnum 11 

Pettigrew  v.  Evansville 642 

Petrie  v.  llannay 462 

Pettman  v.  Ivel)le 460 

Peychand  v.  Citizens'  Bank 590 

Pfanner  v.  Sturmer 253 

Pfau  V.  Williams 640 

Pilaris  v.  Leachman 828 

Pharr  v.  Bachelor 501 

Phelps  v.  Citv  of  Maukato 635 

Pl)eli)s  v.  Conant 507 

Phelps  v.  Culver 391 

Phelps  V.  Taylor 259 


TABLE  OF  CASES. 


Ixxxi 


PAGE. 

Phelon  V.  Stilea 413 

Phelps  V.  (Jobhard  Ins  Co 23 

Phelps  V.  Wait 710 

PhetepJace  v.  Eastman 49() 

Philadelphia  v.  Dickson 623 

Philadelphia  v.  Edwards  ..    Gil 

Philadelphia  v.  Fox 598 

Philadelphia  v.  Gilmartiu 7G3 

Philadelphia  v.  Kailroad  Co ; . .  G16 

Philadelphia  Ins.  Co.  v.  American  Ins. 

Co G6 

Philadelphia,  etc.,  K.  R.  Co.  v. Derby,  410 
Philadelphia,  etc.,  R.  H.  Co.  v.  Kerr,  655 
Philadelphia,  etc.,  R.  R.  Co.  v.  Long,  723 
Philadelphia,  etc.,  R.  R.  Co.  v.  Quin- 

ley 301,308,  309 

Philadelphia,  etc.,  R.  R.  Co.  v.  State,  783 
Philadelphia,  etc. ,  R.  R.  Co.   v.  Yer- 

ger 671 

Philbrook  v.  Delano 321 

Philbrook  V.  N.  E.  Ins.  Co 61,     113 

Philips  V.  Bank  of  Lewiston.  .  .  .523,  580 

Philips  V.  Clift 393 

Philips  V.  Gregg 177 

Philips  V.  Knox  County  Ins.  Co.  .36,    53 

Philips  V.  Merimac  Ins.  Co 63 

Philips  V.  Williams 131 

Phillips  V.  Commonwealth 651,  673 

Phillips  V.  Covert 209 

Phillips  V.  Croft 519,  r.30 

Phillips  V.  Hudson 498,  500 

Phillips  V.  Hulsizer 519 

Phillips  V.  Hunter 191 

Phillips  V.  Jansen 294 

Phillips  V.  Jefferson  County. . ; 483 

Phillips  V.  La.  Equitable  lus.  Co..   100 

101 
Phillips  V.  Merrimack  Ins.  Co.,  Gl,  76,    83 

Phillips  V.  Phillips 173 

Phillips  V.  Protection  Ins.  Co. . .  .70,    81 

Phillips  V.  Veazie 640 

Phillpotts  V.  Blasdel 437 

Philly  V.  Sanders 552 

Phceuix  Ins.  Co.  v.  Bailey 120 

PhcBuix  Ins.  Co.  v.  Fiquet ...   125 

Phceuix  Ins.  Co.  v.  Hamilton 35 

Phceuix  Ins.  Co.  v.  Hoffheiner 118 

Phoenix  Ins.  Co.  v.  Lawrence,  31,  40,    48 

51 

Phceuix  Ins.  Co.  v.  McLoon 17 

Phoenix  Ins.  Co.  v.  Nichols 55 

Phoenix  Ins.  Co.  v.  Taylor 48 

Phoenix  Water  Co.  v.  Fletcher 439 

Phyfe  V.  Warden 231 

Piatt  V.  People 370 

Pickard  v.  Collins,  257,  726,  733,  755,  771 

Pickard  v.  Smith 773 

Pickens  v.  Diecker 411 

Pickett  V.  Bullock 333 

Picquet  v.  M'Kay 334 

Piedmont  Ins.  Co.  v.  Ewing 95,  123 

Pierce  v.  Golden 238 

Pierce  v.  Duncan 50G 

Pierce  v.  Dyer 094 

Vol.  IV.— k 


PAGE. 

Pierce  v.  Faunce 147,  568 

Pierce  v.  Kneeland 544 

Pierce  v.  Lemon 734 

Pierce  v.  Massenburg 392 

Pierce  v.  Milwaukee,  etc.,  R.  R.  Co.,  551 

Pierce  v.  Minturn 236 

Pierce  v.  Nashua  Ins.  Co 53,     61 

Pierce  v.  Proprietors 133 

Pierce  v.  Travelers'  Ins.  Co 100 

Pierce  v.  Whitcomb 694 

Pierson  v.  Glean 770 

Piersons  v.  LeMaitre 301 

Piggot  V.  Mason 237 

Pike  V.  Butler 238 

Pike  V.  Eyre 248 

Pilbrow  V.  Atmospheric  Railway.  ...      17 

Pilkingtou  v.  Scott 397,  401,  407 

Pillips  V.  Commonwealth 707 

Pillow  V.  Brown 144 

Pillsbury  v.  Moore 770,  771 

Pillsworth  V.  Hopton 274 

Pinchain  v.  Collard 323 

Pindall  v.  North-western  Bank,  497,  501 

Piukerton  v.  W^oodward 3,       4 

Pinkham  v.  Morang 53 

Pinnen  v.  Lewis 43 

Pinney  v.  Berry 770,  777 

Pino  V.  Merchants'  Ins.  Co 57 

Pipe  V.  Bateman 160,  167 

Piper  V.  Manny 2,  5,       6 

Pipkin  V.  James 503 

Pippet  V.  Hearne 339 

Pitcher  v.  Livingston 188 

Pittock  V.  O'Niell 393 

Pitt  v.  Berkshire  Ins.  Co 56,  103,  104 

123 

Pitt  V.  Smith 233 

Pitts  v.  Cable 51 8 

Pittsburgh  v.  Grier 703' 

Pittsburg  City  v.  Grier 703,  7(14 

Pittsburg,  etc.,  R.  R.  Co.  v.  Karns.  .   689 
Pittsburgh,  etc.,  Railway  Co.  v.  Meth- 

o ven 684 

Pittsburg,  etc.,  R.  R.  Co.  v.  Nelson. .   673 

725 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Ruby. .  414 

416 

Pitzer  V.  Russel 184 

Pixley  v.  Clark 701,  744 

Pizey  V.  Rogers 3G3 

Plaice  V.  Allcock ' 330 

Planche  v.  Colburn 401 

Planters'  Bank  v.  Douglass 451 

Planters'  Bank  v.  State 600 

Planters'  Ins.  Co.  v.  Comfort 11 G 

Planters'  Ins.  Co.  v.  Deforet 83 

Plath  V.  Braunsdorff 355 

Plath  V.  Farmers'  Ins.  Co 53,     72 

Piatt  V.  McClure 581 

Piatt  V.  Smith 404 

Piatt  V.  Stout 482,  507 

Playford    v.   United  Kingdom   Tele- 
graph Co 096 

Playter  v.  Cunningham 234 


TABLE  OF  CASES. 


TAGE. 

Pleasants  v.  Kortreclit 385 

Plum  V.  Canal  Co 015 

Plumer  v.  Harper 770,  777 

Plumlelgh  V.  Dawson 738 

Pluukett  V.  Cobbett 296 

Plymouth  v.  Petijohn 613 

Poage  V.  Chinu 180 

Poignand  v.  Smitli 575 

Polack  V.  Pioclie 241 

Poler  V.  New  York  Central  K.R.  Co.,  685 

Polglass  V.  Oliver £6 

Polhill  V.  Walter 405 

Police  Commissioners  v.  Louisville.  .   648 

Police  Jury  v.  Bitton 60S 

Police  Jury  v.  Shreveport 595 

Police  Jury  v.  Succession  of  McDon- 

ogh 607 

Polkv.  Reynolds 533 

Pollard  v.  Yoder 133,  134 

Pollett  v.  Long 710,  713 

Pollock  V.  Landis 10 

Pollock  V.  Lester 749 

Pollock  V.  Stables 456 

Polly  V.  McCall 784 

Pomeroy  v.  Latting 575,  586 

Pomeroy  v.  Manhattan  Ins.  Co 108 

Pomerov  v.  Railway  Co 618 

Pond  v.'Eddy 529 

Ponman  v.  Mitchell 195 

Pontiac  v.  Carter 642 

Pontifex  v.  Bignold 119 

Pool  V.  Bentley 200 

Pool  V.  City  of  Boston 607 

Pool  V.  Lewis 700,  745 

Pope  V.  Hall 8 

Popham  V.  Pickburn 310 

Popplewell  V.  Hodkinson 437 

Port  V.  Jackson 249 

Portage  County  Ins.  Co.  v.  West.  ...     87 

Porter  v.  Brown 472 

Porter  v.  Harris 361 

Porter  v.  Noies 230 

Porter  v.  Parmley 583 

Porter  v.  Thomson 050 

Portland  v.  Richardson 73(5 

Post  v.  .^tna  Ins.  Co 30,     80 

Post  V.  llam])shire  Ins.  Co 17,  18,     70 

Post  V.  Kearney 243 

Po.st  V.  Neafie 197 

Po.stell  V.  Ramf5.ay 461 

Postlethwaite  v   Payne 783 

Postmaster  v.  Trigg'. 378 

PostoM  V.  Eubank 332 

Potomac  Coal  Co.  v.  Cumberland,  etc., 

R.  R.  Co 478 

Pott  V.  Clegg 447 

PottH  V.  Plaii\stead 544,  545 

Potter  V.  Fronient 700 

Potter  V.  Merchants'  Bank 195 

Pott(!r  V.  Ontario  Ins.  Co 20,     60 

I'olter  V.  S.iilr 345,  351 

PoitiT  V.  Taylor 230 

I'ottt-r  v.  Wlieeler 175 

Pottstown  (las  Co.  v.  Muqdiy  .  .  672,  673 


PAGE. 

Poulton  V.  South-Westem   Railway 

Co 412 

Powell  v.  Burroughs 432 

Powell  v.  Couant 525 

Powell  V.  Hopkins 556 

Powell  V.  Lawhead 453 

Powell  V.  Powell 171 

Powell  V.  Smith 534,  551 

Powell,  Admr.,  v.  Guy 133 

Power  V.  City  Ins.  Co 49 

Power  V.  Ocean  Ins.  Co 51 

Power  V.  Wells 473 

Powers  V.  Dubois 284,  310 

Powers  V.  Inferior  Court 607 

Powers  V.  Irish. 761,  767 

Powers  V.  Sanford 634 

Powers  V.  Ware 398 

Powers  V.  Witty 273 

Powis  V.  Smith ^ 270 

Powley  V.  Walker 242,  246 

Poynton  v.  Gill 750 

Prather  v.  Lexington 420 

Pratt  V.  Brett 265 

Pratt  V.  Lamson 700 

Pratt  V.  New  York  Central  Ins.  Co. .  79 

Pray  v.  Clark 237 

Pray  v.  Jersey  City 635 

Pray  v.  Northern  Liberties 629 

Preachers'  Aid  Society  v.  Rich 163 

Preeco  v.  Corrie 208 

Prell  V.  McDonald 600,  648 

Prentice  v.  Achorn 223 

Prentice  v.  Qeiger 738,  745,  747,  783 

Prentiss  v.  Ledyard 396 

Prescott  V.  Bruce 12 

Prescott  V.  Hayes 558 

President,  etc.,  of  Odell  v.  Schroeder,  645 

Preston  v.  Briggs 255 

Preston  v.  Cooper 342 

Pretty  v.  Bickraore 093,  773 

Prewitt  v.  Martin 448 

Price  V.  Dyer 229 

Price  V.  Grover 528 

Price  v.  Houston   Direct   Navigation 

Co 414 

Price  V.  Karnes 519 

Price  v.  Phoenix  Ins.  Co.  .  .37,  93,  94,  95 

Price  v.  Stone 095 

Price  v.  Williams 200 

Prichard  v.  Hitchcock 403 

Prieger  v.  Exchange  Ins.  Co 39,  49 

Prie.st  v.  Citizens'  Ins.  Co 32,  81 

Priest  v.  Insurance  Co 80 

Priest  V.  Wheelock 509 

Priester  v.  Angley 413 

Primnis  v.  City  of  Bellvillo 026 

Primms  v.  Walker 178 

Prince  v.  Bcarden 515 

Prince  of  Wales  Ass.  Co.  v.  Harding,  104 

Prince  of  Wales  Ins.  Co.  v.  Harding,  16 

Printems  v.  Ilelfried 2()8 

Pritclmrd  v.  Keefer    050 

Pritciuird  v.  Merchants'  Asho.  Soc.  . .  100 

Proba,sco  v.  Johnson 521 


TABLE  OF  CASES. 


Ixxxiii 


PAGE. 

Proctor  V.  Harris 258 

Proctor  V.  Keith 240 

Proctor  V.  ISlcholsson 'J 

Protilet  V.  Hall 7 

Propert  v.  Parker 239 

Proprietors  of  Church  v.  Slack 372 

Protection  lua.  Co.  v.  Hall 25,     44 

Protection  lus.  Co.  v.  Wilson 84 

Proud  V.  Bates 437 

Proud  V.  Hollia 25G 

Prouty  V.  Eaton 549 

Providence  v.  Clapp 074 

Providence  Ins.  Co.  v.  Baum 78 

Providence  lus.  Co.  v.  iEtna  Ins.  Co.,     87 

Providence  Ins.  Co.  v.  Fennell    122 

Providence  Ins.  Co.  v.  Martin G8 

Providence  11.  K.  Co.  v.  Wright 030 

Provident  Ins.  Co.  v.  Baum 91,  110 

111 

Provident  Ins.  Co.  v.  Fennell 56,  110 

Provident  Ins.  Co.  v.  Martin 110 

Providential  Ins.  Co.  v.  Feunelk 94 

Providential  Ins.  Co.  v.  Tromas 155 

Provost  V.  Calder 247 

Prows  V.  Ohio  Valley  Ins.  Co 02 

Puckett  V.  Roquemore 469,  474 

Pucket  V.  White 377 

Pufel  V.  Sands 208 

Pugh  V.  Duke  of  Leeds 229 

Pui,rh  V.  McArty 292 

Pugh  V.  McCarty 303 

Pugh  V.  Wheeler 699 

Puke  V.  Resolute  Ins.  Co 02 

Pullan  V.  Cincinnati,   etc.,  K.  R.  Co..  527 

539,  502 

PuUen  V.  Chase 135 

Pullen  V.  Glidden 340 

PuUen  V.  Herrou  Mining  Co 571 

Puller  V.  Glover 17 

Pullman  v.  Alley 550 

Purdy  V.  Ballard 532 

Purdy  V.  Huntington 534,  535 

Purdy  V.  New  York,  etc.,  R.  R.  Co. . .  684 

080 

Purdy  V.  Philips 135 

Pursel  V.  Ellis 449,  450,  457,  404 

Purves  V.  Landell 054,  059,  000 

Purvis  V.  Coleman 050 

Putenbaugh  v.  Winchester 502 

Putnam  v.  Mercantile  Ins.   C^ 23 

Putnam  v.  Ritchie 170,  175 

Putnam  v.  Westcott 501 

Putnam  v.  Wise 104,  171,  434 

Putney  v.  Desser     172 

Pye  V.  Paterson 019 

Pye  V.  Peterson 598,  775 

Pylant  v.  Reeves 322 


Q 


Quartermons  v.  Kennedy 558 

Queen  v.  Charlesworth 017 

Queen  v.  Depiford  Pier  Co 375 


PAGE. 

Queen  v.  Eastern   Counties,   etc.,    li. 

Co 374 

Queen  v.  (ias  Co 015 

Queen  v.  Trustees,  etc 375 

Queen  v.  Wilcox 751 

Quimby  v.  Vermont  Central  R.R.  Co.,  084 

Quiucy  Coal  Co.  v.  Hood 605,  713 

Quinlan  v.  City  of  Utica 079 

Quinn  v.  Green 157 

Quiunett  v.  Washington 489,  491 

Quiuton  V.  Courtney 5 

Quirk  V.  Falk 429 


E 


Raber  v.  Jones 117 

Racklitfo  V.  Seal  531 

Radin  v.  Walpole 574 

Rafel  V.  Nashville  Ins.  Co 70 

Rafferty  v.  Brunswick  Ins.  Co 41 

Rafferty  v.  N.  B.  Ins.  Co 48 

Railroad  Company  v.  Baltimoroi ....   017 

Railroad  Company  v.  Brown 090 

Railroad  Company  v.  Gladmon 720 

Railroad  Company  v.  Stout 720 

Railroad  Company  v.  Wyandot  Co. . .   377 

383 

Railway  Co.  v.  Otoe  Co 007 

Railway   Passenger  Ass.   Co.  v.  Bur- 
well  Ill 

Rainbridge  v.  Firmstone 387 

Raine  v.  Alderson 708 

Rainsford  v.  Royal  Ins.  Co 101 

Rakestraw  v.  Hamilton 324 

Ralston  v.  Bell 471 

Ramaley  v.  Lelande 8 

Ramsay  v.  Gardner 450 

Ramsay  v.  Mutual  Ins  Co 58,     59 

Ramsay  Manuf.  Ins.  Co.  v.  Mut.  Ins. 

Co 124 

Ramsay  v.  Western  District  Council,  003 

Ramsey  v.  Gardner 453 

Randall  v.  Silverthoru 700 

Randel  v.  Brown 319 

Randlesou  v.  Murray 413 

Randolph  v.  Planters,  etc..  Bank. . . .  504 

Rangier  v.  Hummel 299 

Rankin  v.  Goddard 190 

Rankin  v.  Scott 329 

Ranlet  v.  Cook 232 

Rann  v.  Home  Ins.  Co 41 

Rann  v.  Minnesota,  etc..  R.  R.  Co. . . .  693 
Ranney  v.  Mutual  Benefit  Ins.  Co. . .   100 

Ransom  v.  Halcott 094 

Rapelie  v.  Emory     127,  505 

Rapeje  v.  Norsworthy's  Ex'ra 141 

Raphe  V.  Moore 003 

Rapson  v.  Cubilt 413 

Rascouillat  v.  Sansevain 514 

Hansen  v.  Hull 544 

Raver  v.  Webster 355 

Rawley  v.  Empire   Ins.  Co 27 

Rawliiig  V.  Duvall 250 


Lxxxiv 


TABLE  OF  CASES. 


PAGE. 

Rawlings  v.  Poindexter 511 

Kawls  V.  American  lus.Co.  .92,94,97,  121 

Hawson  v.  Eicke 223 

Rawsou  V.  Porter 493 

Kawsizer  v.  Hamilton 534 

Kawstou  V.  Taylor 701,  741,  743 

Kay  V.  Cellers 771 

Raymond  v.  Barr 497,  510 

Raymond  v.  Bearnard 145 

Raymond  v.  Esham 132 

Raymond  v.  Isham 130 

Raymond  v.  Minton 393 

Raymond  v.  Williams 131 

Rayne  v.  Taylor 311 

Rayner  v.  Bryson 146 

Raynor  v.  Wilson 212 

Read  v.  Amidon 7 

Read  v.  Jeffries 187 

Read  v.  The  City  of  Bufialo 194 

Reading  v.  Commissioners 357 

Reading  v.  Commonwealth 360 

Ready  v.  Mayor 645 

Real  Estate  Ins.  Co.  v.  Roessle 16 

Real  Estate  Savings  Inst.  v.  Linder. .   478 

Reason  v.  Wirdman 461 

Re  Albert  Ins.  Co 105 

Re  Bartenbach 136 

Reber  v.  Wright 194 

Rector,  etc.,  v.  Higgins 218 

Rector  v.  Pierce 677 

Rector  V.  Smith  309 

Rector  v.  Waugh 176 

Redshaw  v.  Bedford 275 

Reddall  v.  Bryan 774 

Reddick  v.  Gressman 528 

Redding  v.  South  Carolina  R.  R.  Co.,  411 

Rede  v.  Farr 216 

Re  Dunkerson 317 

Redmuu  v.  Sanders 565 

Reed  V.  Alleghany  City 645, 711,. 712 

Reed  v.  Ash 319 

Reed  v.  Darlington 681 

Reed  v.  Independent  Ins.  Co 125 

Reed  v.  Jones 177 

Reede  V.  London    Railway  Co 690 

Reed  v.  Morrison 565 

Reed  V.  McGrew 510 

Reed  v.  People 612 

Reed  v.  Reed 424 

Reed  v.  Royal  Exchange  Asa.  Co.  . . .  101 

Reed  v.  Spicer 429 

Reed  v.  St.  John 237,  275 

Reed  v.  Thoits 267 

Reed  v.  West 178 

Rees  d.  Powell  v.  King  Forrest 214 

Reeve  V.  Bird 212 

Reeve  v.  Reeve 402 

Reg.  v.  Betts 760 

Reg.  V.  ]51<-nsdale 419 

Reg.  V.  Bradford  Navigation  Co 784 

R(!g.  V.  Brewster 7H2 

Reg.  V.  Fox 364 

Reg.  V.  Great  North  of  England  Rail- 
way Co 419 


PAGE. 

Reg.  V.  Gathercole 286 

Reg.  V.  Gruncell 419 

Reg.  V.  London,  etc.,   R.  Co 373 

Reg.  V.  Midland,  etc.,  R.  Co 373 

Reg.  V.  Northowram 395 

Reg.  V.  Paramore 595 

Reg.  V.  Ravenstonedale 395 

Reg.  V.  Sheffield  Gas  Co 615 

Reg.  V.  Smith 400 

Reg.  V.  Stephens 782 

Reg.  V.  Spurrell 399 

Reg.  V.  Telegraph  Co 616 

Reg.  V.  Threkingham 895 

Reg.  V.  Train 617 

Reg.  V.  Waterhouse 749 

Reg.  V.  York 595 

Reget  V.  Bell 724 

Regina  v.  Ambergate 359 

Regina  v.  Gray 726 

Regina  v.  Leets 372 

Regina  v.  London,  etc.,  R.  R.  Co. . . .  359 

Regina  v.  St.  Giles 203 

Regina  v.  The  Justices 379 

Reid  V.  Gore  Ins.  Co 46 

Reid  V.  McLendon 306 

Reid  V.  Parsons 229,  216 

Reid  V.  Piedmont  Ins.  Co 121 

Reid  V.  Rensselaer  Glass  Factory,127,  128 

130,  134 

Reid  V.  Spoon 193 

Reid  V.  Stearn 153 

Reidell  v.  Morse .393,  394 

Reilly  v.  Ringland 254 

Reinboth  v.  Zerbe  Run  Improvement 

Co 180 

Reimers  v.  Druce 190 

Reinhart  v.  Oliwine   201 

Reinicker  v.  Smith 176,  222 

Reitenbaugh  v.  Ludwick 517 

Relief  Insurance  Co.  v.  Shaw 15 

Remington  v.  Congdon 308 

Remington  v.  Foster 775 

Remnant  v.  Bremridge 251 

Renaud  v.  O'Brien 185 

Renard  v.  Fiedler 485 

Reno  V.  Wilson 352 

Renoud  v.  Deskan 237 

Rensselaer  Glass  Factory  v.  Reid,  463.  449 
132,  131,  129 

Renwick  v.  Morris 727 

Repplier  v.  Buck 330 

Reserve  Insurance  Co.  v.  Kane 92 

Re  Sands  Ale  Brewing  Co 5S9 

Uesp .  v.  Davis 294 

Respublica  v.  Keppele 391 

Respublica  v.  Sparhawk 643 

l{e  Wynne 540 

Rex  V.  Almon 293,  290,  304,  419 

Rex  V.  Arlington 395 

Rex  V.  Baldwin 419 

Rex  V.  Barker 357 

Rex  V.  B<'aulieu 394 

Rex  V.  Bunielt 293,  294,  3Ui 

Rex  V.  Cambridge 372 


TABLE  OF  CASES. 


Ixxxv 


PAGE. 

Rex  V.  Cofi^gesliall i395 

Rex  V.  Collett 205 

Rex  V.  Cording 328 

Rex  V.  Cowpeu 395 

Rex  V.  Cross 729 

Rex  V.  Daniel 394 

Rex  V.  Dixon 419 

Res  V.  Dunton 394 

Rex  V.  Eastrington G73 

Rex  V.  Edgmond 395 

Res  V.  Everitt 373 

Rex  V.  Fellongby 204 

Rex  V.  Great  Bowden 395 

Rex  V.  Guildford 392 

Rex  V.  Ilart 308 

Rex  V.  Howell 729 

Rex  V,  Huggins 419 

Rex  V.  Humphrey 319 

Rex  V.  Inhabitants  of  Hales  Owen.. .   398 

Rex  V.  Insurance  Co  53 

Rex  V.  Ivens 4 

Rex  V.  Jobling 205 

Rex  V.  Killingholme 395 

Rex  V.  Kingawinford 395 

Rex  V.  Lloyd 731 

Rex  V.  Liverpool 673 

Rex  V.  Medley 419,  782 

Rex  V.  Merchant  Tailors'  Co 358 

Rex  V.  Moore 730 

RffX  V.  Mursley 395 

Rex  V.  Niel 751 

Rex  V.  North  Nibley 395 

Rex  V.  Northwingfield 395 

Rex  V.  Notton 398 

Rex  V.  Nottingliam 376 

Rex  V.  Pappineau 755,  751 

Rex  V.  Pease 784,  728 

Rex  V.  Pedley 257,  753 

Rex  V.  Peck 393 

Rex  V.  Pierce 753 

Rex  V.  Reyland 372 

Rex  V.  Rickinghall 395 

Rex  V.  Ripon 392 

Rex  V.  Rosewell 780 

Rex  V.  Rozier 729 

Rex  V.  Russell 258,  734,  737 

Rex  V.  Severn,  etc.,  Railway  Co 357 

Rex  V.  Shinfield 402 

Rex  V.  Sow 395 

Rex  V.  St.  Helens  Auckland 395 

Rex  V.  Tindall 729 

Rex  V.  Tynemouth 399 

Rex  V.  Walter 296,  419 

Rex  V.  Ward 751 

Rex  V.  Watts 761,  751 

Rex  V.  Watson 295 

Rex  V.  White 753 

Rex  V.  Williams 373 

Rex  V.  Windham 357 

Rex  V.  Woodhurst 395 

Rex  V.  Worchester,  etc.,  Co 374 

Rex  V.  Worfield    395 

Rex  V.  York 372 

Rexford  v.  Marquis 783 


PAGE. 

Rey  V.  Toney 387,  388 

Rey  V.  Wing 373 

Reynolds  v.  Accidental  Ins.  Co 109 

Reynolds     v.    Canal    and     Banking 

Co 567 

Reynolds  v.  Commerce  Ins.  Co 48 

Reynolds  v.  Doyle 463 

Reynolds  v.  Graves 682 

Reynolds  v.  Harris 498 

Reynolds  v.  Insurance  Co 51 

Reynolds  v.  Mutual  Insurance  Co. .  114 
Reynolds  v.  New  York  Central  R.  R. 

Company 730 

Reynolds  v.  Rochester 495 

Reynolds  v.  Sliuler 355 

Reynolds  v.  State  Ins.  Co 54,     55 

Reynolds  v.  Stansberry 195 

Regents  of  University  v.  Detroit  Young 

Men's  Society 603 

Rhea  v.  White 400 

Rhinehardt  v.  Allegany  County  Ins. 

Company Il5 

Rhodes  v.  Dunbar 749,  727,  773,  775 

Rhodes  v.  Railway   Passengers  Ass. 

Company.  . .    Ill 

Rhodes   v.  Railway  Passengers    Ins. 

Company 118,  110 

Rhodes  v.  Whitehead 744,  763.  782 

Rich  v.  Basterfield 771,  773,  711,  681 

Rich  V.  Keyser 209 

Rich  V.  Pierpoint 681 

Rice  V.  Cribb 544 

Rice  V.  Dewey 590,  569,  573 

Rice  V.  Ponder 348 

Rice  V.  Rice 532 

Rice  V.  Roberts 734 

Rice  V.  Simmons 382 

Rice  V.  Tower 51,     53 

Richard  v.  Allen 470,  500,  501 

Richards  v.  Fisher 321 

Richard  v.  Manhattan  Insurance  Co.,     89 

94,     99 

Richards  v.  Protection   Ins.  Co 47 

Richards  v.  Salter 155 

Richards  v.  Symons 317 

Richards  v.  Salter 150 

Richardson  v.  Baker 332 

Richardson  v.  Bowman 322 

Richardson  v.  Gifferd 23 1 

Richardson  v.  Goss 320 

Richardson  v.  Hydenfeld 650 

Richardson  v.  Kier 654 

Richardson  v.  Langridge 204 

Richardson  v.  Maine  Ins.  Co 31,     54 

Richardson  v.  McNulty 44i) 

Richardson  v.  Northrup 714 

Richardson  v.  Railroad  Co 437 

Richardson  v.  Ridgely 323 

Richardson  v.  Roberts 299 

Richardson  V.  Suffolk  Ins.  Co.... 89,  90 
Richardson  v.  Vermont  Central  R.  R. 

Company 733,  784 

Richardson  v.  Williams 463, 148,  447 

"449,  466 


Ixxxvi 


TABLE  OF  CASES. 


PAGE. 

Ricbardson  v.  Woodbury 523 

Kichardson  v.  York 202 

Richland  Co.  v.  Lawrence  Co 59B 

Richmond  v.  Long 644,  646 

Richmoudville  Seminary  v.  Hamilton 

Insurance  Co 77 

Richmond,  etc..  Association  v.  Clarke,  161 

Richter  v.  Koster 348 

Rick  V.  Kelly 496 

Rickards  V.  Murdock 121 

Ricker  v.  Freemen 703 

Ricket  V.  Metropolitan  Railway  Co. .   785 
Rickets  v.  East  India  Docks,  etc.,  Rail- 
way Co G85 

Rickett  V.  Tullick 207 

Ricketts  v.  Sostetter 279 

Rickitson  v.  Richardson 522 

Kiddle  v.  Littletield 226 

Riddlesbarger  v.  Hartford  Ins.  Co. . .     87 

Rider  v.  Ocean    Ins.  Co 121 

Rider  v.  Smith 258 

Rider  v.  White 658 

Ridgely  v.  Dobson IGO 

Ridgely  v.  Iglehart 330 

Kielly  V.  Philadelphia 645 

Rigden  v.  Vallier 174,  570 

Right  V.  Darby 208 

Riglit  d.  Bassett  v.  Thomas 226 

Right  d.  Green  v.  Proctor 226 

Riggs  V .  Board  of  Education  of  De- 
troit    617 

Riggs  V.  Denniston 283 

Riggs  V.  Johnson 373,  377 

Riggin  V.  Patapsco  Ins.  Co 20 

Rigney  v.  Lovejoy 580 

Riley  v.  Boxendale 416 

Rilev  V.  Riley 194 

Ringo  V.  R.  E.  Bank 143 

Ripley  v.  ^tna  Ins.  Co.  35,  22,  38,  88,     89 

49,    87 

Ripley  v.  Gelston 493 

Ripley  v.  Harris 590 

Ripley  v.  Railway  Pass.  Ass.  Co  ... .   110 
Ripley  v.  Railway     Passengers     Ins. 

Co 109 

Risk  Allah  Bey  v.  Johnstone 313 

Risk  Allah  Bey  v.  Whitehurst.  .  .301,  292 

Rising  V.   Stannard 211 

Rising  Sun  Ins.  Co.  v.  Slaughter.  120,  123 

Risley  v.  Andrew  Co 127 

Ritchcy  V.  Davis 345.  347 

Ritclicy  V.  West 682 

Riiicnhoiuse  v.  Independent    Line   of 

Telegraph 715 

Rix  V.  Mutual  Ins.  Co 76,  78,  116 

Rix  V.  Smith 146 

Roach  V.  Bennett 335 

Robbie  V.  Sinitli 230 

Rohhiiis  V.  .Alton  Ins.  Co 507 

liobbins  V.   IJutler 159 

K(il)hiiis,  etc.,  Co.  v.    Brewer 129 

Bobbins  V.  Cheek 129 

Robbins  v    Jones 692,  735 

Kobbins'v.  La.swell   147 


PAGE. 

Robbins  v.  Treadway 310 

Robert  Mary's  Case 406 

l{oberts  v.  Bye  734 

Roberts  v.  Clarke 784 

Roberts  v.  Cocke 145,  127 

Roberts  v.  Geis 248 

Roberts  v.  Hay  ward  219 

Roberts  v.  Holsworth 378 

Roberts  v.  McGraw 183 

Roberts  v.  Miller 311 

Roberts  v.  N.  E.  Ins.  Co 122 

Roberts  v.  Read 733 

Roberts  v.  Rose 780 

Roberts  ~v.  Same 36 

Roberts  v.  Sutherlin 567 

Roberts  v.  Wiggin 221 

Robertson  v.  Campbell 515,  757 

Robertson  v.  City  of  Lambertville. .   626 

Robertson  v.  French 19, 20,     60 

Robertson  v.  Green 143 

Robertson  v.  McDougall   313 

Robertson  v.  Stewart 762 

Robertson  v.  St.  John 275 

Robertson  v.  Wright 186 

Robeson  v.  Roberts 186,  744 

Robie  V.  Smith 211 

Robins  v.  Swain 535 

Robins  v.  Treadway 284 

Robinson  v.  Baugh 728 

Robinson  v.  Bid  well , 607 

Robinson  v.  Bland 133 

Robinson  v.  Black  Diamond  Coal  Co.  693 

Robinson  v.  Chamberlain 708 

Robinson  v.  Charleston 487 

Robinson  v.  Cone 720 

Robinson  v.  Corn  Exch.  Ine.  Co 511 

Robinson  v.  Cromelein 5ti0 

Robinson  v.  Ezzell 469,  493 

Robinson  v.  Grand     Trunk     Railway 

Co 685 

Robinson  v.  Gell 665 

Robinson  v.  Georges  Ins.  Co 90 

Robinson  v.  Hofman 368,  272 

Robinson  v.  Int.   Ass.   Soc 104 

Robinson  v.  International  Ass.  Co. . .     29 

Robinson  v.  Jones 597 

Robinson  v.  Krause 277 

Robinson  v.  Larrabee 333 

Robinson  v.  L'Engle 266 

Robinson  v.  Mercer  Ins.  Co 21 

Robinson  v.  Mercer  County  Ins.  Co. .     31 

47,     G8 

Robinson  v.  N.  Y.  Ins.  Co 24 

Robinson  v.  New  York  Central,   etc., 

R.  R.  Co 7:0.  722 

Robinson  v.  Perry 247 

Robinson  v.  Pioche 724 

Robinson  v.  liobinsou 161 

Robinson  v.  Ward 180 

Robinson  v.  Webb 410,  411,  691,  712 

Robinson  v.  Western     Pacific   R.    R. 

Co 720 

Robinson  v.  \Vill()ughl)v.  .  .  518,  519.  531 

511,  589 


TABLE  OF  CASES. 


Ixxxvii 


PAGE. 

Rochester  v.  Erickson 782 

liochester  Lead  Company  v.    lloches- 

ter 642 

Kocbester  Ins.  Co.  v.  Martin 119 

Rocliner  v.  Knickerbocker  Ins.  Co. . .  103 

Kockafellow  v.  Baker 431 

Rockford  v.  Hildebrand 036 

Rockford  Ins.  Co.  v.  Nelson  .  .  .53,  9o,  123 

Rockingham  Ins.  Co.  v.  Bosber 85 

Rockwell  V.  Hobby 521 

Rockwell  V.  Morgan 430 

Rockwell  V.  Proctor 6,  12 

Rockwell  V.  Servant 54'J 

Rt)ckwood  V.  Wilson 701 

Rodgers  v.  Alexander 365 

Rodgers  v.  Grinder 175 

Roderraund  v.  Clark 475 

Rodman  v.  Dennison  453 

Roebuck  v.  Ilammerton 17 

Roeder  v.  Brown   135 

Roe  d.  Berkely  v.  York 212 

Roe  d.  Bendall  v.  Summerset 224 

Roe  d.  Brune  v.   Prideaux 230 

Roe  d.  Eberell  v.  Lane 242 

Roe  d.  Goatly  v.  Paine 211 

Rofferty    v.    New      Brunswick     Ins. 

Co 47 

Rogan  V.  Walker 523 

Rogan  V.  Watertown 608 

Rogers  v.  Baker    763 

Rogers  v.  Burns 143 

Rogers  v.  Clifton 309 

Rogers  v.  Greebush 494 

Rogers  v.  Gwinn    190 

Rogers  v.  Ingham 511 

Rogers  v.  Macnamara 403 

Rogers  v.  Newport 675 

Rogers  v.  Rogers 195 

Rogers  v.  Stewart 771 

Rogers  v.  Taylor 425,  437 

Rogers  v.  Traders'  Ins.  Co 80 

Rohbach  v.  Germania  Ins.  Co.  18,  23,  27 

Rohback  v.  Pacific  R.  R.  Co 415 

Rolirer  v.  Turrill 156 

Roll  V.  Augusta 642 

RoUrnan,  Admr.  v.  Baker 132 

Rolt  V.  Hopkinson 541 

Romayne  v.  Duane .  312 

Rome  V.  Cabot 605 

Romey  v.  Dubuque 145 

Ronaldson  v.  Tabor 259 

Routh  V.   Spencer 590 

Rood  V.  McCargar 317 

Roof  V.  Railroad  Co 687 

Roof  V.  Stafford 221 

Roosevelt  v.  Hopkins ." . . .  215 

Root  V.  Bancroft 570,  572 

Root  V.  King 311,  303 

Root  V.  Lowndes 290 

Root  V.  Wagner 695 

Rooth  V.  Wilson 388 

Roper  V.  Lendon 80,  89,  90 

Roper  V.  Williams 245 

Rosboro  V.  Peck 485,  486 


PAGE. 

Rose  V.  Depuo 473 

Rose  V.  Groves 731 

Hose  V.  Med.  Ins.  Co 94 

Rose  V.  Miles 708 

Rose  V.  O'Brien 508 

Rose  V.  Star  Ins.  Co 98 

Roseboom  v.  Van  Vechten 202 

Rosenberg  v.  City  of  Des  Moines. . . .   636 

Rosenplaenter  v.  Roessle 8 

Ross  v.  Bradshaw 98 

Ross  V.  Butler 728,  765,  749.  751 

Ross  V.  Ileintzen 324 

Ross  V.  Innis 355 

Ross  V.  Lane 377,  382 

Ross  V.  McCartan 529 

Ross  V.  Norman 348 

Ross  V.  Swaringer    201 

Ross  V.  Whitson 321 

Rotch  V.  Niles 222 

Roth  V.  Crissy 497 

Roth  well  V.  Dewees 180 

Roundtree  v.  Brantley 784 

Uoumage  v.  Mechanics'  Ins.  Co.  .    78     81 

Routledge  v.  Burrell 17 

Rowan  v.  Kirkpatrick 141 

Rowan  v.  Lytle 204 

Rowbotham  v.  Wilson 422 

Rowell  V.  Klein 254 

Rowe  V.  Portsmouth 641 

Rowe  V.  Roach 299 

Rowland  v.  Hall 482 

Rowley  v.  Empire  Ins.  Co 58     60 

Rowley  v.  Howard 193 

Rowning  v.  Goodchild 400 

Royal, etc..  Packet  Co.  v.  Acraman. .   464 

Royse  v.  Reynolds 696 

Rubens  v.  Prindle 543 

Ruckmau  v.  Bergholz 147 

Ruckman  v.  Green 751 

Rudolphy  v.  Fuchs 693 

Rudd  V.  Williams 740 

Ruff  V.  Phillips 780 

Ruffer  V.  Womack  530 

Ruggles  V.  Williams 588 

Rumsey  v.  Mathews 134 

Rundle  v.  Moore 34 

Rung  v.  Shoneberger 781 

Runion  v.  Latimer 358 

Runney  v.  Ellsworth 393 

Runyan  v.  Mersereau 565 

Runyon  v.  Bordine 735 

Runyon  v.  Central  R.  R,  Co 718 

Rupley  V.  Welch 423 

Ruppert  V.  Union  Ins.  Co 107,  10^ 

Rusden  v.  Pope 156 

Ruso  v.  Mutual  Benefit  Ins.  Co. .   65,  105 

Rushforth  v.  Hadfield 317,  319 

Rusk  V.  Newell 482,  507 

Russ  V.  Waldo  Ins.  Co 62 

Russell  V.  Carr 586 

Russell  V.  County  of  Devon 635 

Russell  V.  DeGrand 119 

Russell  V.  Doty 268 

Russell  V.  Elliott 362 


Ixxxviii 


TABLE  OF  CASES. 


PAGE. 

Russell  V.  Fabyan 206,  218 

Russell  V.  Irby 412 

Russell  V.  Kelley 299 

Russell  V.  Mayor  of  New  York G-45 

Russell  v.  McCormick 325 

Russell  V.  Scott 746 

Russell  V.  Sheplierd 148 

Russell  V.  Southard 515,  522,  523,  581 

Rutgers  v.  Hunter 237,  238 

Ruth  V.  Thompson 26 

Rutherford  v.  Evans 298 

Rutherford  v.  Mclnvor 480,  510 

Rutherford  v.  Mclvor 510 

Ryal  V.  Rich 219 

Ryan  v.  Blount 141 

415 

Ryan  v.  Copes 727 

Rj'an  V.  Cumberland   Valley   R.  R. 

Co 415 

Ryan  v.  Fowler 418 

Ryan  v.  New  York  Central  Railroad,  670 

705 

Ryan  v.  World  Ins .  Co 27,     95 

Ryckman  v.  Gillis 422,  423 

Rylands  v.  Fletcher 744 


s 


Sacrider  v.  Brown 680 

Saddlers'  Co.  v.  Badcock 13 

Sadler  v.  Robins 197 

Sadler  v.  Robinson 510 

Sage  V.  Riggs 544 

Sahler  v.  Signer 576 

Sainter  v.  Ferguson 396 

Salem  Bank  v.  Gloucester  Bank  ....   510 

Salisbury  v.  Gladstone 733 

Saline  Co.  v.  Wilson 469 

Salmon  v.  Delaware,  etc.,  R.  R.  Co..   672 

Salmon  v.  Richardson 119 

Salter  v.  Taylor 731 

Saltmarsli  v.  Bow 676 

Saltonstall  v.  Banker 727 

Saltus  V.  Everett 336 

Salvia  v.  North  Brancepeth  Coal  Co.,  727 

Same  v.  Same 16 

Sammon  v.  New  York,  etc.,  R.  R.  Co.,  723 

Sampson  v.  Burnsido 428 

Sampson  v.  Iloddinott 699 

Sampson  v.  Smith 749 

Samuels  v.  Evening  Mail  Asa. . .  289,  301 

Samyn  v.  McClosky 712 

Sanborn  v.  Firemens'  Ins.  Co. ...  15,     16 

Sanborn  v.  Osgood 557 

Sanborn  v.  Robinson 523 

Siuidi^rs  V.  TIaiiiillon 502 

Sanders  v.  Hillsborough  Ins.  Co....     89 

Sanders  v.  Johnson 300 

Sanders  v.  McAffee 323 

Sanders  v.  Rollinson 305 

Sunderlin  v.  lladstrtjcd 307 

Sanderson  v.  Bell 320 

aanderaou  v.  Caldwell 283.  289 


PAGE. 

Sandford  v.  New  York 506 

Sandford  v.  Railroad  Co 785 

Sandwich  Glass  Co.  v.  Boston 506 

Sands  V.  Hill 72,  112,113,  115.  125 

Sands  v.  N.  Y.  Ins.  Co 19,  56,  104 

Sands  v.  Sanders 115 

Sands  v.  St.  Johns 113 

Sands  v.  Sweet    116 

San  ford  v.  Bennett 311 

Sanford  v.  Eighth  Avenue  R.  R.  Co.,  724 

San  Francisco  v.  Panavan 598 

Sangamon,  etc. ,  R.  R.  Co 030 

Sanger  v.  County  Commissioners. . . .   358 

Sans  v.  Joerris 291 

S.icheverell  v.  Froggatt ...  265 

Sapsford  v.  Fletcher 243,  273 

Sappingtou  v.  Watson 354 

Sargent  v.  Courrier 453 

Sargent  v.  McFarland 573 

Sargent  v.  Slack 059 

Sargent  v.  Usher 317 

Sarles  v.  Mayor  of  New  York 646 

Sarsfield  v.  Healy 205 

Sarsfield  v.  Metropolitan  Ins.  Co. . . .     38 

Sarven  Wheel  Co 718 

Sasseen  v.  Clark  4,  5,       G 

Sassman  v.  Griffith 276 

Satterdale  v.  Kaiser 491 

Satterthwaite  v.  Mutual   Benefit  Ins. 

Co 

Saunders  v.  Baxter ,. 

Saunders'  Case 

Saunders  v.  Mills 310, 

Saunders  v.  Stewart 

Sauter  v.  New  York,  etc.,  R.  R.  Co. . 

Savage  v.  Bangor 

Savage  v.  Brewer 

Savage  v .  Dooley 

Savage  v.  Howard  Ins.  Co. . .- 

Savage  v.  Medburry 112, 

Savage  v.  Walthew 

Savanah  v.  Charlton 

Savannah  Cotton  Exchange  v.  State, 

Savannah  v.  Waldner 

■•Savile  v.  Jardino 

Savilo  V.  Kilner 748, 

Savilii  V.  Roberts 

Savill  V.  Barchard 

Sawyer  v.  Corse 679,  707, 

Sawyer  V.  Dodge  County  Mut.  Ins. 

Co  

Sawj'er  v.  Dodgo  County  Ins.  Co. . . . 

Sawyer  v.  Dulany 

Sawyer  v.  Eifert 

Sawyer  v.  Malihew 

Sawyer "v.  Prickett 

Sawyer  v.  Sauer 667, 

Sawyer  v.  Tappan 

Sawyer  v.  U.  9.  (^asualtyCo 

Saxton  v.  Hitchcock 

Say  V.  Stoddard 205, 

Sayh'H  V.  Brigga 

Sayles  v.  N.  W.  Ins.  Co  .  .  .35,  36,  88, 
Saylera  v.  Saylers 


43 

304 
424 
313 
529 
719 
637 
;!4S 
560 
50 
125 
403 
623 
163 
641 
283 
750 
341 
320 
709 

485 

23 

663 

286 

23 

580 

717 

510 

109 

516 

210 

348 

50 

533 


TABLE  OF  CASES. 


Ixxxix 


PAGE. 

Sayre  v.  Austin  ...    143 

iSayre  v.  Pierce 442,  443 

8ayre  v.  Sayre 314 

Scales  V.  Scanlon 35,  107 

Scammon  v.  City  of  Chicago 772 

Scarfe  v.  Morgan.  .320,  3^5,  32(5,  329,  334 

Scliaabs  v.  Woodburu  . 718 

Schafer  v.  Reilly   536 

Scliemerhorn  v.  Buell . .   426 

Scliermerhorh  v.  Met.  Gas  Light  Co. .   673 

Schenck  v.  Mercer  County  Ins.  Co. . .     31 

58.  59,  78,  121 

Schenck  v.  Schenck 282,  295,  297 

Schibsby  v.   Westt>nholz 190 

Schieble  v.  Bachs 552 

Schieffelin  v.  Carpenter 213,  242 

Schieffelin  v.  Stewart 141 

Schiffer  v.  Feagiu 319 

Schilling  v.  Holmes 199 

Schiner  v.  Chicago,  etc.,  R.  R.  Co. . . ,  687 

Schlatre  v.  Greaud 583 

Schlessinger  v.  United  States 491 

Schmidt  v.  Gatewood 335 

Schmidt  v.  Gunther   168 

Schmidt  v.  Hoyt 523,  580 

Schmidt  v.  Limehouse 135 

Schmidt  v.  Aiilwaukee,  etc.,  R.  R.  Co.  721 

Schmidt  v.  N.  Y.  Union  Ins.  Co 124 

Schmidt  v.  Peoria  Ins.  Co 39 

Schmidt  v.  Pettit 241 

Schmidt  v.  Weidman     344 

Schneider  v.  Cochrane 679 

Schneider  v.  Provident  Ins.  Co 110 

Schofield  V.  Ferrers 347 

Schommer  v.  Farwell 495,  495 

School  Commissioners  v.  Dean 599 

School  Directors  v.  Anderson 379 

School  District  v.  Weston 154,  157 

Schoonover  v.  Myers 848 

Schoonover  v.  Rowe 290 

Sclirifler  v.  Sanm .  596 

iSchroeder  v.  Guneinder 232 

Schroeder  v.  Keystone  Ins.  Co 89 

Schulte  V.  North  Pacific  Transp.  Co..   768 

776 
Schultz  V.  Merchants'  Ins.  Co.  .35,39,     41 

123 

Schumm  v.  Seymour 602,  606 

Schuster  v.  Board  of  Health 752 

Schuyler  v.  Hargous 157 

Schuyler  v.  Leggett 267 

Schuyler  v.  Smith ..   218 

Schuylkill  Nav.  Co.  v.  Farr 714 

Schwabe  v.  Clift 100 

Schwartz  v.  Germania  Ins.  Co. .  .103,  104 

Schwartz  v.  Gilraore 655,  693 

Schwarz  v.  Stein 322 

Schwuchow  V.  Chicago  ....    626 

Schyler  v.  Ijeggett 203 

Schyler  v.  Smith 209 

Scott  V.  Avery 89 

Scott  V.  Bay 732 

Scott  V.  Bevan 475 

Scott  v.  Cos 752 

YOL.  IV  —  L 


PAGE. 

Scott  V.  Franklin 319 

Scott  V.  Fritli ." 727,  758 

Scott  V.  (iuernsey 177,  183 

Scott  V.  Harkins 186 

Scott  V.  Home  Ins.  Co 124 

Scott  V.  Jester 319 

Scott  V.  Leary 499, 

Scott  V.  Mayor,  etc.,  of  Manchester.  .    420 

Scoit  V.  McFarlaud 523 

Scott  V.  Nesbitt 443 

Scott  V.  Parker 4 15 

Scott  V.  Phcenix  Insurance  Co 80 

Scott  V.  Quebec  Insurance  Co 50 

Scott  V.  Shelor 337,  346 

Scott  V.  Shepherd 703 

Scott  V.  State 178 

Scrantou  v.  Booth 225 

Scratton  v.  Brown 740 

Scrippes  v.  Reilly, 307 

Scripture  v.  Lowell 67 

Scripture  v.  Lowell  Insurance  Co   . . .     69 

Seagraves  v.  Alton 633 

Seaman  v.  Wright 153 

Seammou  v.  Kimball 125 

Seaney  v.  Sidney 154 

Searle  v.  Lindsay 415 

Searll  v.  McCracken 347 

Sears  v .  Dixon 515 

Sears  v.  Munson 177 

Sears  v.  Sellen 183 

Sears  v .  Yerry 193,  195 

Seaton  v.  Davis 209 

Seaton  v.  Son 180 

Seaver  v.  Coburn 244 

Seaver  v.  Durant 563 

Second  Municipality  v.  Morgan    ....   612 
Second  Universalist  Society    v.  Prov- 
idence     506 

Second  Street 143 

Secor  V.  Babcock 348 

Secor  V.  Lord 161,   167 

Security  Insurance  Co.  v.  Farrell. ...     75 

Seeley  v.  Alden 776,  777 

Seeley  v.  Bishop 732 

Seely  v.  Blair 310 

Seers  v.  Hind 244 

See  vers  v.  Clements 191 

Seitzinger  v.  Weaver 236 

Selby  V.  Stanley 323 

Selden  v.  Preston 144 

Seligman  v.  Kall\man 197 

Seligman  v.  Laubheimer 571 

Selleck  v.  French 127.  129,  133,  133, 

135,  137,  138,  139 

Sellen  v.  Norman   400 

Selma,  etc.,  R.  R.  Co.  v.   Knapp 778 

Semmes  v.  City  Ins.  Co 88 

Seneca  R.  R.  v.  Auburn  R.  R.  Co. . .  .  278 

Senhouse  v.  Christian 427 

Senior  v.  Armytage    246,  263 

Sergeant  v.  Steinberger 175 

Sergeant's  Heirs  v.  Ewing 186 

Settembree  v.  Putnam 435 

Setton  V.  Slade ' 275 


xc 


TABLE  OF  CASES. 


PAGE. 

Severance  V.  Continental  Ins.  Co.  .39,     71 

Severance  v.  Kimball 491 

Sevier  v.  Roddie 189 

Sevier  v.  Shaw 267 

Seward  v.  Miiford 636 

Sewall  v.  Nicholls 319 

Sexton  V.  Montgomery  Ins.  Co 81 

Sexton  V.  Pickett 571 

Sexton  V.  Sexton 451 

Sexton  V.  Yett 708 

Seybel  v.  National  Currency  Bank. . .   653 

Seybert  v.  Pittsburgh 608 

Seymour  v.  Butterworth 306 

Seymour  v.  Cook 4 

Shad  well  v.  Hutcliinson 264,  276,  769 

Shafer  v.  Mumma 619,  648 

Shaffer  v.  Jenkins 381 

ShafTer  v.  Wilson 733 

Shand  v.  Grant 503 

Shanks  v.  Dent 472 

Shanley  v.  Hervey 409 

Shanny  v.  Androscoggin  Mills 417 

Sharkey  v.  Sharkey 418 

Sharon  v.  Davidson 182 

Sharp  V.  Barker 559 

Sharpe  v.  Cummings 4 19 

Sharpe  v.  Johnston 354 

Sharpe  v.  Kelley 214 

Sharpless  v.  Mayor 607 

Sharrod  v.  London  Railway  Co 420 

Sharrod  v.  London,  etc.,  Railway  Co.,  688 

Shattuck  V.  Allen 288.  291 

Shattuck  V.  Lovejoy 215 

Shaubut  V.  St.  Paul,  etc.,  R.  R.  Co. .  .  767 
Shauck  V.  Northern,  etc.,  R.  R.  Co.. .  415 
Shaughnessy  v.  Rensselaer  Ins.  Co.  . .   115 

Shaul  V.  Brown 337,  339,  343 

Shaw  V.  .Sltna  Ins.  Co 24 

Shaw  V.  Berry 6 

Shaw  V.  Boston,  etc.,  R.  R.  Co 716 

Shaw  V.  CoBter 153,  157 

Sliaw  V.  Cummiskey  • 765,  777 

Shaw  V.  Erskine 517 

Sliaw  V.  Foster 521 

Shaw  V.  Hotfman 279 

Shaw  V.  Neale 315 

Shaw  V,  Reed 412 

Shaw  V.  Robberds 47 

Sliaw  V.  Uoberdfl 68 

Shaw  V.  St.  i^awrence  County  Ins.  Co.,     53 

Shaw  V.  Wallace 421,   439.  440 

Shawniut  In.s.  Co.  v.  Stevans 31 

Shaver  v.  Woodward 523 

Shays  V.  Norton 530 

Sheafe  v.  (Jerry   553 

Sluaiman  v.  Niagara  Ins,  Co (ii 

Siieckeil  v.  Jackson 310 

Sh(!d(ly  V.  (leran 548 

Siiee  V.   Hale 215 

Sliecliy  V.  Madevillo 135 

Sht^lian  v.  IJarin^tt 153 

Sliclby  V.  lifarne 252 

SIhMou  v.  Atlantic  Ips.  Co 56 

Sheldon  v.  <  'arpenter 352 


PAGE. 

Sheldon  v.  Com.  Ins.  Co. .  .30,  32,  57,  105 

Sheldon  v.  Edwards 514 

Sheldon  v.  Harding 479,  481.  502 

Sheldon  v.  Hartford  Ins.  Co 36,     49 

Sheldon  v.  Kalamazoo 644 

Sheldon  v.  School  District 476 

Sheldon  v.  Wright 193 

Shelton  v.  Codman 235 

Shelton  v.  Mobile    612,  616 

Shepard  v.  Butlalo,  etc.,  R.  R.  Co 687 

Shepard  v.  Palmer 470 

Shepard  v.  Payton 378 

Shepard  v.  Spalding 255 

Shepard  v.  Spaulding 213 

Shepardson  v,  Elmore 243 

Shepardson  v.  Rowland 176 

Shephard  v.  Brenton 143 

Shephard  v.  Chelsea 636 

Shepherd  v.  Maidstone 398 

Shephard  v.  Pratt 139 

Shephard  v.  Philbrich 254 

Shepherd  v.  Philips 445 

Shepherd  v.  Union  Ins.  Co 38,     51 

Shepherd  v.  Young 181 

Sheppard  v.  Hongkong,  etc..  Banking 

Co 244 

Sheppherd  v.  Maidstone. 399 

Sheratz  v.  Nichodemus.  ............  324 

Sheridan  v.  Charlick 412 

Sherman  v.  Ballon 181 

Sherman  v.  Carr 607,  647 

Sherman  v.  Fall  River  Iron  Co 673 

Sherman  v.  Fall  River  Iron  Works. .   714 

Sherman  v.  Kortright 679 

Sherman  v.  Madison  Ins,  Co 59 

Sherman  v,  Sherman 548 

Sherman  v.  Willett 254 

Sherman  v.  Williams 226 

Sherred  v.  Cisco 784 

Sherwin  v.  Bngbee 602 

Sherwood  v.  Agricultural  Ins.  Co. ...     78 
Sherwood  v.  American  Bible  Society.  163 

Siierwood  v.  Dunbar 548 

Sherwood  v.  Phillips 268 

Sherwood  v.  Wilson 550 

Shields  v.  Arndt 739 

Sliields  V.  Lozear 545 

Shiells  V.  Blackburno 387 

Sliillibeer  v.  Glyn 386 

Sliilling  v.   Accidental  Death  Insur- 
ance Co 99 

Shipley  v.  Fifty  Associates 766 

Shipman  v.  Miller 138 

Shirras  v.  Caig 514 

Shittz  v.  Deffenbach 531 

Shock  V.  McChesney 339 

Shoecraft  v.  Bailey 2,  3,       7 

ShoiMualun-  v.  Brown.  .    193 

Slio(!inaker  v.  Glen's  Falls  Ins.  ('o. . .     36 

Shoemaker  v.  Smith 34 

Short  v.  Battle 560 

Sliowey  v.  Farrell 209 

Showey  v.  McMurray 515 

Shrieve  v.  Stokes 733 


TABLE  OF  CASES. 


xci 


PACxE. 

Shufeldt  V.  Buckley 193 

bhulum  V.  Good  Samaritan  Hospital,  (529 

Shultz  V.  Pacific  Insurance  Co 124 

Sliumwaj'  V.  Stillnian 192 

Shurtleff  V.  Plicenix    Ins.  Co 61 

Shuttleworth  v.  Cocker 749 

Sibbald  V.  Hill 41 

Sibley  v.  Aldrich 6 

Sickles  V.  Gould 389 

Sickmon  v.  Wood 553 

Siebriclit  v.  New  Orleans 032 

Siegal  V.  Scliantz 416 

Sientes  v.  Odier 483,  486 

Sievking  v.  Behreus 154,  150 

Sikea  v.  Inhabitants  of  Halfield 051 

Sillcocks  V.  Mayer 032 

Sillea  V.  Lester 550 

Silliman  v.  Wing 487 

Silsby  V.  Allen 203 

Silver  v.  Kendrick 217 

Silver  v.  The  People 304 

Silver  Lake  Bank  v.  Harding 190 

Si  Ivertliorne  v.  Gillesuie 34 

Silverthorne  v.  Warren  R.  R.  Co.,  300,  376 

882 

Simeral  v.  Dubuque   Ins.  Co 01 

Simmer  v.  City  of  St.  Paul 641 

Simmons  v.  Fuller 553 

Simmons  v.  Holsler 289 

Simmons  v.  Insurance  Co 122 

Simmons  V.  ]\Iorse 292 

Simmons  v.  Norton 273 

Simmons  v.  State 629 

Simmonson  v.  Stellenmerf 068 

Simon  v.  Haifleigh 544 

Simonds  v.  Henry 683 

Simons  v.  Farren 245 

Simpkin  v .  Ashurst 206 

Simpson  v.  Accidental   Death   Insur- 
ance Co 105 

Simpson  v.  Bloss 462 

Simpson  v.  Cochran 184 

Simpson  v.  Clayton 252 

Simpson  v.  Feltz 138 

Simpson  v.  Gutteridge 224 

Simpson  v.  Penn.  Ins.  Co 61 

Simpson  v.  Montgomery 324 

Simpson  v.  Savage 769,  749,  775 

Simpson  v.  Seavey 181,  747 

Simpson  v.  Tellwi-ight 424 

Sims  v.  Hammond 536 

Sims  v.  State  Ins.  Co 41,  79,  105 

Simson  v .  Brown 526 

Sinclair  v.  Armitage 514 

Sinclair  v.  Jackson   224 

Sinclair  v.  Maritime  Passengers  Ass. 

Co 109 

Singleton  v.  Bremar 207 

Singleton  v.  Broom  County  Ins.  Co. .  76 

Sinnickson  v.  Corwine 378 

Sinnissippi  Insurance  Co.  v.  Taft. . ,  116 

Sinton  V.  Ashbury 614,  627 

Sipperly  v.  Stewart 128 

Siter  v.  McClanachan 593 


PAOE. 

Siter  V.  Morra    76 

Sixth  Avenue  R.  R.  Co.  v.  Kerr 617 

Sixtli  Ward  Building   Association  v. 

Willson 587 

Sizer  v.  Daniels 163,  165 

Skelly  v.  Kahn 385 . 

Skidmore  v.  Bricker 354 

Skillmau  v.  Lachman 435 

Skinner  v.  Henderson 497 

Skinner  v.  Merchants'  Bank 482 

Skinner  v.  Powers 313 

Skinner  v.  Parnell 324 

Skipp  V.   Eastern   Counties  Railway 

Co 414 

Skirving  v.  Stobo 133 

Skull  V.  Glenister 226 

Slack  V.  Railroad  Co 607 

Slaughter  v.  Commonwealth 623 

Slater  v.  Baker 681 

Sleath  v.  Wilson 412 

Sleeper  v.  N.  H.  Insurance  Co 49 

Sleigh  V.  Sleigh 465,  406 

Sleight  V.  City  of  Kingston 642 

Slight  V.  Gutzlaff 749 

Slingsby  v.  Boulton 157 

Sloan  V.  Holcomb 585 

Sloan  V.  State 419.  598,  600 

Sloat  V.  Royal  Insurance  Co 15,     58 

Slobe  V.  Carr 146 

Slocum  V.  Clark 268 

Sluder  v.  Rodgers 335 

Slutz  V.  Desenberg 517 

Small  V.  Clifford 175 

Small  V.  Danville 645 

Small  V.  Robii»on 183 

Smart  v.  Blanchard 293,  289 

Smart  v.  Morton 423 

Smartlo  v.  Williams 563 

Smead  v.  Watkins 10 

Smetz  v.  Kennedy 128 

Smilay  v.  Van  Wiiikle 248 

Smith  V.  Accident  Ins.  Co 109 

Smith  V.  Adams 746 

Smith  V.  Adrian 600 

Smith  V.  iEtna  Ins.  Co 97,  98,     27 

Smith  V.  Ashley 291 

Smith  V.  Belmont 184 

Smith  V.  Belmont  &  Nelson  Iron  Co.,  186 

Smith  V.  Boston,  etc.,  R.  R .» 723 

Smith  V.  Bowditch  Ins.   Co 53,    25 

Smith  V.  Britton 186 

Smith  V.  Chicago,  etc,  R.  Co 383,  376 

Smith  V.  City  of  Albany 633,  652 

Smith  V.  City  of  Leavenworth. .  .639,  677 

Smith  V.  Coe 310 

Smith  v.  Columbia  Ins.  Co 55 

Smitli  V.  Commonwealth 651 

Smith  V.  Cook 659 

Smith  V.  Crocker 447,  454,  461 

Smith  V.  Cronkhite 649 

Smith  V.  Day 268 

Smith  V.  Deaver 339 

Smith  V.  Dewerse 648 

Smith  V.  Dygart 668 


xcu 


TABLE  OF  CASES. 


PAGE. 

Smith  V.  Elliott 771 

Smith  V.  Empire  lus.  Co 27,  40.     55 

Smith  V.  Fouche 380 

Smith  T.  Goodwin 277 

Smith  V.  Goss 328 

Smith  V.  Gray 508 

Smith  V.  Gritfith 715 

Smith  V.  Grimes 331 

Smith  T.  Hannilial,  etc.R.  K.  Co..   672 

Smith  V.  Haverhill  Ins.  Co 32,     81 

Smith  V.  Hibbard 322 

Smith  V.  Hill 125 

Smith  V.  Hooks 475 

Smith  V.  Johns 532 

Smith  V.  Kenrick 438 

Smith  V.  Keyes 2,     10 

Smith  V.  Lamb 501 

Smith  V.  Lascelles 28 

Smith  V.  Leavenworth 616 

Smith  V.  London,  etc..  Dock  Co. . . .  702 

Smith  V.  Madison 019 

Smith  V.  Monmouth  Ins.  Co.  ...  51,     62 

Smith  V.  Mapleback 212 

Smith  V.  Mayor 641,  606,  642 

(Smith  V.  McCluskey 470,  478.  501 

Smith  V.  McConthay 601,  754 

Smith  V.  McConathy 751,  762 

Smith  V.  McDonald 196 

Smith  V.  Mechanics'  Ins.  Co 39,    48 

Smith  V.  Monmouth 517 

Smith  V.  Moore 575 

Smith  V.  Mumford 184 

Smith  V.  New  York  Central  Railroad 

Co 654 

Smith  V.  Nelson .• 163 

Smith  V.  Odlin 16,  472 

Smith  V.  Overby 716 

Smith  v.  Parker 311 

Sanders  v.  Partridge 250 

Smith  V.  People's  Bank 521,  522 

Smith  V.  Phillips 781 

Smith  V.  Poor 449,  463 

Smith  V.  Putnam 215 

Smith  V.  Price 28 

Smith  V.  Rowland 321,  332 

Smith  V.  Russ 747 

Smith  V.  Saratoga  Ins.  Co 63 

Smitli  V.  Scott 312 

Smith  V.  ^chroeder 494 

Smith  v.  Shaw 147 

Smith  V.  Shackleford 347 

Smith  v.  Smitli 314,  424 

Smith  V.  Starkweather 425 

Smith  V.  Steel 416 

Smith  V.  St.  Joseph 630 

Smith  V.  Stewart    209 

Smith  V.  Stokes 736 

Smitli  v.  TarikfrHley 183 

Smith  v.  TlioiiuiH 724 

Smitli  V.  The  State 196 

Smitli  V.  Tribune  Co 310,311 

Smith  V.  Vanderhorst 144 

Smith  V.  Velie   140 

Smith  V.  Virgin 164 


PAOE. 

Smoot  V.  Wetumpka 639 

Smith  V.  Washington 615 

Smith  V.  Webster 411 

Smith  V.  White 231,  280 

Smith  V.  Wood 295,  304 

Smout  V.  Ilbery 404 

Smoot  V .  Mayor . .   634 

Smoot  T.  Wather 181 

Smothers  v.  Hanks 682 

Smvth  V.  Titcomb 376 

Sne'll  V.  Snow 299 

Snelling  v.  Thomas 230 

Snider  v.  Kirtley 459 

Snow  V.  Wheeler 167,  408 

Snowdon  v.  Davis 504 

Snyder  v.  Andrews 292,  294,  311 

Snyder  v.  Fulton 310 

Snyder  V.  Hannibal  R.  R.  Co 410 

Snyder  v.  Kukleman 268 

Snyder  v.  Robinson 583 

Snyder  v.  Snyder 533 

Snydom  v.  Moore 405 

Sobey  v.  Thomas 433 

Society,  etc.,  v.  Com 359 

Society  for  Savings  v.  New  London. .   607 

Sodowsky  v.  M'Farland 387 

Soliier  v.  Norwich  Ins.  Co 67 

Solicitors'  Ass.  Co.  v.  Lamb 101 

Solomon  v.  Vintners  Co 782 

Soltau  V.  De  Held,  729,  731,  755,  757,  767 

777 
Somes  V.  British   Empire    Shipping 

C^ 320 

Soper  V.  Henry  County 635 

Soper  V.  Stevens 502 

Soulard  v .  Peck 452 

Soulard  v.  St.  Louis 644 

Soulsby  v.  Neviny 219,  267 

Southard  v.  Morris  Canal 770 

Southard  v.  Railway  Passenger  Ass. 

Co 107,  109 

Southcombe  v.  Merriman 99 

Southern  v .  How 401 

Southern  Central  R.  R.  Co.  v.  Town 

of  Moravia 137 

Southern  Ins.  Co.  v.  Lewis  . .  24,  39,     53 

Southern  Ins.  Co.  v.  Wilkinson 93 

South  Scituate  v.  Hanover 455,  463 

South-western  Railway  Co.  v.  Pauks,  719 

Southwick  V.  Estes  410,  413 

South  wick  V.  Stevens 283 

South  wood  V.  Myres 2,     11 

Soutter  V.  McRae 527,  538 

So  ward  v.  Leggatt 241 

Soye  v.  Merchants'  Ins.  Co 49 

Spack  v.  Long 141 

Spackman  v .  Ott 566 

Spaids  v.  Barrett 491 

Spalding  v    Lowell (iOl 

Sjiall  V.  Massey 737 

Span  V .  Ely 418 

S[)angler  v .  Stanler 564 

Spar  V.  Wfliuan .    ...    12 

Sparhawk  v.  liagg. 563 


TABLE  OF  CASES. 


xc-iu 


PAGE. 

Sparhawk  v.  Buell's   Admr 141 

Sparhawk  v.  C'ity  of  Salem G77 

Sparhawk  v.  Union   K.  R.  Co.  .  727,  758 
Sparhawk  v.  Union,  etc.,  R.  R.  Co.,  727 

758 

Sparks  V.  Hess , 332 

Spaulding  v.  Adams 333 

Spauldiug  V.  Bank  of  Muskingum. .   497 

Spears  v.  Ilartly 317,  319 

Speer  v.  Evans 585 

Speise  v.  McCoy 500 

Spencer  v.  Ayrault 533 

Spencer  v.  Barnett 327 

S})encer  v.  McMasters 298 

Spence  v.  Thompson 510 

Sperry  v.  Miller 213 

Spinner  v.  New  York  Central,  etc.,  R. 

■R.  Co 685 

Spires  v.  Hammet 147 

Spofford  V.  Harlow GOO 

Spooner  v.  Mattoon 654 

Sprague  v.  Quinn 205 

Sprague  v.  Worcester 642 

Spratley  v.  Hartford  Ins.  Co 70 

Spring  V.  Coffin 497,  498 

Spring  Garden  Ins.  Co.  v.  Evans  . .     81 

Springfield  v.  Harris 746 

Springfield  Ins.  Co.  v.  Allen 53 

Springhead  Spinning  Co.  v.  Riley..   408 
Sprong  V.  Boston  and  Albany  R.  R. 

Co 418 

Spruil  V.  Cooper 312 

Spruill  V .  N .  C.  Ins.  Co 102,  103 

Spurgin  v.  Traub 557 

Spurlock  V.  Sullivan 587 

Squior  v.  Gale 378 

Squire  v.  Western  Union  Tel.  Co. .   715 

Squires  v.  Clark 179 

Squires  v.  Whipple 392 

Staats  V.  Hudson  River  R.R. Co. .. .  684 

Stacy  V.  Bostwick 261 

Stacy  V.  Dane  County  Bank 679 

Stacy  V.  Franklin  Ins.  Co.  . . .   15,  58,     59 

Stafford  v.  Providence 622 

Stafford  v.  Union  Bank  362 

Stafford  v.  Van  Rensselaer 321 

Stainbank  v.  Penning 26 

Staines  V.  Morris 250 

Stambaugh  v.  Smith 443 

Stamford  Bank  v.  Benedict 573 

Stamps  V.  Conn.  Ins.  Co 75 

Stanclift  v.  Norton 559,  508 

Stancliff  v.  Pal  meter 339 

Stanley  v.  Towgood 241 

Stanley  v.  Webb 310,  313 

Stanley  v.  Western  Ins.  Co 67,    69 

Stanton  v.  Hart 354 

Stanton  v.  Pritchard 714 

Stanton  v.  Proprietors   of  Haverhill 

Bridge 674 

Stanton  v.  Springfield 674 

Stanton  v.  Thompson 533 

Stansbury  v.  Fogle 339,  350 

Stan  wood  v.  Sage 507 


PAGE. 

Stapenliorst  v.  American  Manuf.  Co.,  278 

693 

Staple  V.  Spring 733,  769,  770,  776 

Staples  V.  Anderson 772 

Staples  V.  Fenton 551,  593 

Starbuck  v.  Murray 195 

Stark  V.  Lancaster 676 

Stark  V.  Oluey 138 

Stark  County  Ins.  Co.  v.  Hurd 60 

Starke  v.  Etheridge 557 

Starkey  v.  Minneapolis 006 

Starling  v.  Brown 152 

Starr  v.  Ilaskius ; .  . .   186 

Starr  v.  Camden,  etc. ,  R.  R.  Co 734 

State  v.  Athinson .......  730 

State  V.  Auditor  of  Hamilton  County,*  370 

State  V.  Avery 284,  359 

State  v.  Babcock 758 

State  V.  Barker 367 

State  V.  Bailey 360,  358 

State  V.  Belk 049 

State  V.  Bishop 381 

State  V.  Board  of  Education 304 

State  V.  Bowen 378 

State  V.  Branin 000 

State  V.  Bruce 380 

State  V.  Buckles 370 

State  V.  Butman 312 

State  V.  Burbank 377 

State  V.  Carney 369,  377,  383 

State  V.  Cassidy 730 

State  V.  Castlel3erry 362 

State  V,  Charleston 612 

State  V.  Chase 306 

State  V.  Cincinnati 359 

State  V.  Cincinnati  Gas,  etc.,  Co 615 

State  V.  City  of  Plainfield 612,  623 

State  V.  City  of  Shreveport 373 

State  V.  Clark 025 

State  V.  Commissioners,  etc 383,  729 

State  V.  Common  Pleas 362 

State  V.  County  Judge 358,  359,  300 

308,  369,  377 

State  V.  Dawson    623 

State  V.  Dibble 759,  779 

State  V.  Dinsmore 368 

State  V.  Dunnington 651 

State  V.  Dousman 597 

State  V.  Dover 640 

State  v.  Dowling 630 

State  v.  Dubuclet 368,  377,  382 

State  v.  Eaton 364 

State  V.  Elizabeth 628 

Slate  V.  Ferguson. ...    609 

State  V.  Findley 649 

State  V.  Fletcher 381 

State  of  Florida  v.  Van  Ness 379 

State  V.  Freeman 610,  025 

State  V.  Freeport 759 

State  V.  Goll 374 

State  V.  Gracey 357 

State  V.  Graham 730 

State  V.  Graves 376,  622 

State  V.  (J  uerrero 357 


XCIV 


TABLE  OF  CASES. 


PAGE. 

State  V.  Hall 361 

State  V.  Hanson 729 

State  V.  Harper &50 

State  V.  Harris 3(59 

State  V.  Hartford,  etc.,  R.  R.  Co 374 

State  V.  Hay G19 

State  V.  Haynes 411 

State  V.  Herod 623,  695 

State  V.  Hobart 368 

State  V.  Hudson  County 651 

State  V.  Hughes 735 

State  V.  Hull 619 

State  V.  Hummell 372 

State  V.  Hummontou 607 

State  V.  Jacksonville,   P.  &  M.  R.  R. 

Co 568 

State  V.  Jeandell 292,  297 

State  V.  Jennings 597 

State  V.  Jersey  City 619,  621 

State  V.  Judge 362 

State  V.  Raster 454,  472,  781 

State  V.  Keokuk 371 

State  V.  Kirke 361 

State  V.  Kirkwood 381 

State  V.  Knight 362 

State  V.  Kuran 778 

State  V.  Lafayette 378 

State  V.  Laverack 624 

State  V.  Leffingwell 622 

State  V.  Lewis 371 

State  V.  Lineberger 186 

State  V.  Linkhan 758 

State  V.  Linn  County  Court 626 

State  V.  Loomis 373 

State  V.  Lynd 372 

State  V.  Maurer 730 

State  V.  Moffett 779 

State  V.  Mayor,  etc.    610 

State  V.  Mayor,  etc., of  Iloboken,  611,  612 
State  V.  Mayor,  etc.,  of  Morristown. .  609 
State  V.  Mayor,  etc.,  of  Murfreesboro,  600 

State  V.  McArthur 361 

State  V.  McCrillus 358 

State  V.  Meager .'.     655 

State  V.  Milwaukee 371,   598 

State  V.  Milwaukee  Gas  Light  Co. ..   615 

State  V.  Moore 694 

State  V.  Morris  Common  Pleas 601 

State  V.  Morristown 600,  614 

State  V.  Neese 282,  298 

State  V.  Noggle 378 

State  V.  Northern  11.  Co 374 

Slate  V.  O.swakee  Township 629 

Stale  V.  Overton 610 

State  V.  Page 225,  731 

State  V.  Parrott 779 

State  V.  Paul 729 

Slate  V.  Payson 754 

State  V.  Perkins 649 

State  V.  Pi  pper 730 

State  V.  Pcttincli 436 

State  V.  Periiie 3H2 

State  V.  PolifH  Jury 362,  376,  3H2 

Slate  V.  Portland,  etc.,  U.  li.  Co 759 


PACE. 

State  V.  Powell 506,  714,  730 

State  V.  Purse 726,  729 

State  V.  Rahway  372 

State  V.  Raleigh 651 

State  V.  Rankin 765,  782 

State  V.  Robinson 368 

State  V.  Rodman ...   383 

State  V.  Ruland 665 

State  V.  Shaw 552 

State  V.  Shelbyville 651 

State  V.  Slader 477,  489,  490 

State  V.  Southern  Minn.  R.  Co 373 

State  V.  Stevens 730 

State  V.  Supervisors 371,  380 

State  V.  Supervisors  of  Wood  County  370 

639 

State  V.  Town  of  Bergen 628 

State  V.  The  Judge,  etc 373 

State  V.  The  Mayor 600 

State  V.  Taylor 726,  730 

State  V.  Thackham 269 

State  V.  Toomer 649 

State  V.  Towns 366 

State  V.  Town  of  Guttenberg 605 

State  V.  Von  Baumbach 647 

State  V.  Van  Ness 360 

State  V.  Walker 364 

State  V.  Warmouth 366,  376 

State  V.  Warren,  etc.,  Co 360 

State  V.  Welch 612 

State  V.  Wentworth 419 

State  V.  Wetherall 738 

State  V.  Wilson 752 

State  V.  Williams 730 

State      V.    Williamstown     Turnpike 

Co 784 

State  V.  Wrotnouski 367 

State  V.  Zanesville,  etc.,  Co 377 

State  Bank  v.  Hastings 367,  368 

State  Ins.  Co.  v.  Arthur 48 

Slate  Ins.  Co.  v.  Mackens 81 

State  Ins.  Co.  v.  Prossei 113 

State  Ins.  Co.  v.  Roberts 62 

Sute  Ins.  C«.  v.  Todd 79 

State  Marshall  v.  Street  Commission- 
ers     755 

State  Mutual  Fire  Insurance  Co.  v. 

Updegraff 75 

St(!amboat  Company  v.  Atkins 389 

Steamboat  Thompson  v.  Lewis     ..    .   329 
Stearns  v.  Atlantic,  etc.,  R.  R.  Co. . .   671 

Stearns  v.  Brown 134 

Stears  v.  Hollenbeck 582 

Stebbins  v.  Globe  Ins.  Co 22,  41,     46 

Stebbins  v.  Howell 547 

Stebbins  v.  Jennings 599 

Steel  V.  Hobbs 470,  501 

Steel  V.  Steel 515 

StecOe  V.  Barkhardt 668,  723 

Steele  v.  South  wick 723 

Stein  v.  Burden 762,  738,  783 

Stein  v.  Mobile 607 

Steinl)acker  v.  Wilson 490 

Seinrickt'b  Appeal 519 


TABLE  OF  CASES. 


xcv 


PAGE. 

Stephen  v.  Brodnax 483,  466 

Stephens  v.  C^osbacker 530 

Stephens  v.  L)avenport,etc.,R.  11. Co.,  690 
Stepheuson  v.  Piscatauqua  Ins.  Co.  .  8t) 
Sterling  v.  Mercantile  Ins.  Co.. .  114,  124 

Sterlinjf  v.  Thomas 635 

Stetson  V.  Foxon 642,  735,  767 

Stetson  V.  Massachusetts  Ins.  Co.  . .  46 
Stevens  v.  Buffalo,  etc.,  R.  R.  Co. .  . .   550 

Stevens  v.  Corbitt 136 

Stevens  v.  Fisher 499,  194 

Stevens  v.  Gupi)v 431 

Stevens  v.  Hart.". 360 

Stevens  v.  Hurl 333 

Stevens  v.  Lyford 501 

Stevens  v.  Midland  Counties  Railway 

Co ".   349 

Stevens  v.  Midland  Railway  Co 346 

Stevens  v.  Watson 330,  771 

Stevenson  v.  Adams 549 

Stevenson  v.  Anderson 152 

Stevenson  v.  Bay  City 61 1 

Stevenson  v.  CofEeriu  183 

Stevenson  v.  Hardie 445,  446 

Stevenson  v.  Lambard 250,  252,  270 

Stevenson  v.  Powell 236 

Stevenson  v.  Snow 13 

Stevenson  v.  The  Township  of    Sum- 
mit      375 

Stevenson  v.  Wallace 691 

Stewart  v.  Baltimore 623 

Stewart  v.  Barrow 565 

Stewart  v.  Boyle 525 

Stewart  v.  Chadwick 423,  433 

Stewart  v.  Cole 352 

Stewart  v.  Conner 505 

Stewart  v.  Crosby 476,  488 

Stewart  v.  Davis 398 

Stewart  v.  Doughty 253 

Stewart  v.  New  Orleans 633,  645 

Stewart  v.  Parsons 8 

Stewart  v.  Preston 572,  582 

Stewart  v.  Southard 657 

Stewart  v.  Wilson 293 

Stewart  v.  Winters 265 

•St.  Helen's  Smelting  Co.  v.  Tipping,  748 

727,  750 

Stickney  v.  Bangor 506 

Stickney  v.  City  of  Salem 662 

Stier  V.  City  of  Oskaloosa 678 

Stiles  V.  Geesey 718 

Stiles  V.  Hooker 747,  783 

Stiles  V.  Noker 310 

Stilk  V.  Myrick 607 

Still  V.  Hall 128,  133,  136 

Stillman  v.  Stillman 588 

Stillwell  V.  Staples 71 

Stilwell  V.  Barter 313,  283 

Stimpson  v.  Monmouth   Ins.  Co 79 

St.  John  V.  American   Ins.  Co 69 

St.  John  V.  Mayor 764 

St.  John  V.  Palmer 235 

St.  Joseph's  Township  v.  Rogers. . .  .  608 
St.  Lawrence  Ins.  Co.  v.  Paige 114 


PAGK. 

St.  Louis  V.  Alexander 601 

St.  Louis  V.  Goebel 613 

St.  Lou  is  V.  G  ur  no 643 

St.  Louis  V.  Laughlin 629 

St.  Louis  V.  Smith 626 

St.  Louis  V.  Weber 610,  634 

St.  Louis,  etc..  Association  v.  Clark. .  .528 

St.  Louis  Ins.  Co.  v.  Boeckler 114 

St.  Louis  Ins.  Co.  v.  Graves 100,  123 

St.  Louis  Ins.  Co.  v.  Kyle 80 

St.  Louis  Public  Schools  v.  St.  Louis,  629 

St.  Louis,  etc.,  R.  R.  Co.  v.  Todd 653 

St.  Luke's  Church  v.  Slack 374 

St.  Mary's  Church  v.  Miles 252 

St.  Mary's  Industrial  School  v.  Brown  626 

Stobie  V.  Dills  225 

Stock  v.  Harris 406 

Stockey  v.  Clement 298 

Stockbridge  Iron  Co.  v.  Hudson  Iron 

Co 431 

Stockbridge    Iron    Co.    v.    Cone   Iron 

Works 440 

Stockdale  v.  Dunlop 24,    26 

Stockdon  v.  Bayless 507 

Stockwell  v.  Hunter 211 

Stockport  Water  Works  Co.  v.  Potter,  750 

763 

Stocks  V.  City  of  Sheboygan 510 

Stockton  V.  Frey 716 

Stockton  V.  Whitmore 621 

Stockton  R.  R.  Co.  v.  Stockton 371 

Stoddard  v.  Dennison 569 

Stoddard  v.  Walters 265,  201 

Stoddart  v.  Hart 560 

Stokes  V.  Cox 37,    45 

Stokes  V.  Lewis 467 

Stokely  v.  Thomson 146 

Stokes  V.  Trumper 660 

Stolp  V.  Blair 448 

Stone  V.  Bumpus 438 

Stone  V.  United  States  Casualty  Co. .     36 

Stone  V.  Darnell    403 

Stone  V.  Dennison 403 

Stone  V.  Evans 350 

Stone  v.  Hubbardstown 637 

Stone  V.  Lane 565 

Stone  V.  Oregon  City  Manufacturing 

Co 725 

Stone  V.  Stevens 338,  356 

Stone  V.  Swift 343 

Stone  V.  United  States  Casualty  Ins. 

Co 110 

Stone  V.  Varney 314 

Stoner  v.  Evans 146 

Storer  v.  Elliott  Ina.  Co 59 

Storer  v.  Storer 140 

Storey  v.  Ashton 413 

Storrs  V.  Payne 157 

Storrs  V.  Utica 639 

Story  V.  Hammond 763,  763 

Story  V.  Johnson 223 

Story  V.  Saunders 175 

Stotburg  V.  Smith 607 

Stott  V.  Rutherford 235,  259 


XCVl 


TABLE  OF  CASES. 


PAGE. 

Stoudinger  v.  Newark 784 

Stoudt  V.  Hine 507 

Stoughton  V.  Leigh 424,  430 

Stout  V.  Benoist 496 

Stout  V.  City  Insurance  Co.,  86,  39,  61     88 

Stout  V.  McAdams 740 

Stout  V.  Merrill ~o9 

Stout  V.  Woody 408 

Stover  V.  Hinkley 197 

Stover  V.  Wood  547 

Stow  V.  Cbnverse 311 

Stow  V.  Tifft 564,  505 

Stowe  V.  Miles  751 

St.  Paul  V.  Colter 624 

St.  Paul  V.  Kirby 722 

St.  Paul's  Church  v.  Ford 171 

St.  Paul's  Insurance  Co.  v.  Johnson,     75 

84 

St.  Peter  v.  Dennison 702 

Strang  V.  Allen 577 

Strange  v.  Allen 567 

Strange  v.  Bell 149,  152 

Strans  v.'Young 346 

Straub  v.  Soderer 692 

Straus  V.  Young 354,  347 

Strauss  v.  Pontiac 613 

Street  v.  Bushnell 298 

Street  v.   The    Licensed   Victuallers' 

Society 292 

Street  Railway  v.  Cumminsville  ....  618 

Streety  v.  Wood 308 

Streiirht  v.  Bell 338 

Strickland  v.  Burns 474 

Strickland  v.  Maxwell 228 

Stringham  v.  St.  Nicholas'  Ins.  Co..     31 

Strolil  V.  Levan 665 

Strohn  v.  Hartford  Ins.  Co 65 

Strong  V.  Blis.s 501 

Strong's  Ca.se 375 

Strong  V.  Hart 329 

Strong  V.  Manufacturers'  Ins.  Co. ,  24,    52 

75 

Strong,  Petitioner 373 

Strong  V.  Philadelphia *. .   627 

Strong  V.  Phauiix  Ins.  Co 14 

Strout  V.  Millbridgo 740 

Strup  V.  Edens 60,  67 

Stuart  V,  Lander 184 

Stuart  V.  Macyiaa  Port 638,  724 

Stuart  V.  Seara 469 

Stuart  V.  Wilkina 502 

Stubley  v.  London,  etc.,  Railway  Co.,  688 
Stucke  V.  Milwaukee,  etc.,  R.  R.  Co.,  718 

Stuckey  v.  Knef's  Executors 170 

Stullz  V.  Dickiiey 253 

Sturgea  v.  Unitt-d  States 476 

Sturney  v.  Smith 419 

Sturtevant  V.  Alton 614 

StuyvcHaiit  V.  Davis 217 

Stuyv(!Hant    v.   Mayor,    etc.,   of  Now 

York 610 

Succt^HHion  of  li(!ckliain 185 

SucceHsion  of  Conif^villc  v.  Dawson.  .   585 
Succeeaiou  of  Kurchevul 334 


PAGE. 

Succession  of  Rousseau 331 

Suffolk  Bank  v.  Worcester  Bank. . . .   146 

Suffolk  Ins.  Co.  V.  Boyden 85 

Sullivan  v.  Campbell 165 

Sullivan  V.  Carv 203 

Sullivan  v.  Park 330 

Sullivan  v.  Scripture 667 

Sulzbacher  v.  Dickie 262 

Summer  v.  — augh 536 

Summerhaya  v.  Kansas  Pacific  Rail- 
way Co 414 

Summers  v.  Roos 54 1 

Suubolf  V.  Alford 10 

Sunderlin  v.  Bradstreet 309 

Sun  Fire  Office  v.  Wright 23 

Sun  Insurance  Co.  v.  Wright 73 

Supervisors,  etc.,  v.  Bates 603 

Supervisor  v.  Durant 373 

Supervisors  v.  Duraut 377 

Supervisors  v.  Manny 634 

Surget  V.  Arighi 234 

Surplice  v.  Farusworth 275,  233 

Susquehanna  Ins.  Co.  v.  Perrine,    28,     33 

Sussex  Co.   Ins.   Co.   v.    Woodruff".  .     44 

53,  75,  86,  124.  122 

Sutcliff'v.  Booth 428 

Sutlift'  V.  Atwood 250 

Sutherland  v.  Pratt 24,  124 

Sutherland  v.  Sun  Ins.  Co 74 

Sutton  V.  Board  of  Police 645 

Sutton  V.  Johnstone 343 

Sutton  V.  Wauwatosa 723 

Suydam  V.  Columbus  Ins.  Co 118 

Swain  v.  Alcorn 695 

Swaino  v.    Great   Northern    Railway 

Company 773 

Swain  v.  Seamens 550 

Swanscott  Machine  Co.  v.  Partridge. .   125 

126 

Swan  V.  Gray 365 

Swan  V.  Tappan 307 

Swan  V.  North  British,  etc. ,  Co 374 

Swan  V.  Williams 623 

Swan  V.  Yaple 537.  548 

Swaim  v.  Buck 367,368 

Swartwout  v,  Dickelman 349,  356 

Swartz  V.  Qermauia  Ins.  Co 56 

Swartz  V.  Leist 537 

Swartz  V.  Swartz 592 

Swayno  v.  Lyon. . .    196 

Swearingcr  v.  Magruder 2(i8 

Sweat  V.  Rogers 419 

Sweotland  v.  Illinois,  etc.,  Telegraph 

Co 097 

Sweeney  v.  Franklin  Ins.  Co 22,     20 

Sweet  V.  Fairlie 27,  42 

Sweet  V.  Glovorsvillo 764 

Sweca  V.  Negus 338,  850 

Sweet  Water   Manufacturing   Co.  v. 

(Jlov.r   400 

Swi'ctzer's  Apj)eal 228 

Swf^scy  V.  Lott 695 

Swetland  v.  Svvtitland 516,  623 

Swett  V.  Critts 741 


TABLE  OF  CASES. 


xcvni 


PAGE. 

Swett  V.  Hooper 127 

Swett  V.  Sprague 601 

Swift  V.  Swift 447 

Swinfen  v.  Bacon 217,  219 

Swinfen  v.  Lord  Chelmsford 659 

Swindon  Waterworks   Co.   v.    Wilts, 

etc.,  Nav.  Co 738 

Swindon  Waterworks   Co.  v.    Wilts, 

etc..  Canal  Navigation  Co 740 

Swicli  V.  Home  Ins.  Co 99 

Swift  V.  Vermont  Ins.  Co 54 

Swords  V.  Edgar 702,  711,  772 

Syracuse  City  Bank  v.  Tallman 561 

Sykes  v.  Dixon 400,  407 

Sykes  v.  Paulet G77 

Sykes  v.  Perry  County  Ins.  Co 31 

Symonds  v.  Carter 301 


Tabart  v.  Tipper 298,  307 

Taggart  v.  Buckmore 327 

Taggart  v.  Rosevelt 208 

Tainler  v.  Cole 196 

Tait  V.  Culbertson 300 

Talaman  v.  Home  Insurance  Co 67 

Talbot  V.  Hudson 621 

Talcott  V.  Cogswell 464 

Taliafero  v.  Pry 267 

Tallman  v.  Atlantic  Ins.  Co 25,    51 

Tallman  v.  Janesville 627 

Tallahassee  v.  Fortune 639 

Tally  V.  Ayers 717,  7^8 

Tally  V.  Ayres 656 

Tamm  v.  Kellogg 469,  471,  473 

Tammera  v.  United  States  Ins.  Co. ,  45,    46 

Tancil  v.  Seaton 486 

Tann  v.   Malcomson 300 

Tanner  v.  European  Bank 156 

Tanner  V.  Hill 171 

Tanner  v.  Hills 202 

Tanner  v.  Trustees 729 

Tanner  v.  Trustees  of  Albion 619 

Tappen  v.  Bailey 160 

Tarpley  v.  Blabey 313 

Tarpley  v.  Blabeley 219,  313 

Tarry  v.  Asliton 766 

Tarver  v.  Commissioners'  Court 360 

Tarwater  v.  Hannibal,  etc.,  R.K.  Co.,  656 

Tash  V.  Adams 647 

Tatam  v.  Williams 164 

Tate  V.  Blackburne 255 

Tate  V.  Citizens'  Ins.  Co 31 

Tate  V.  M.  K.  &  T.  Railway  Co 730 

Tate  V.  Parish 776 

Tatterson  v.  Suffolk   Manuf.  Co 396 

Tatum  V.  Mohr 128 

Taylor  v.  ^tna  Ins.  Co.  .  54,  80,  81,  102 

Taylor  v.  Baldwin 449,  463,  466 

Taylor  v.  Beavers 484 

Taylor  v.  Bowers 497 

Taylor  v .  Bradley 201 

Taylor  v.  Chapman 213 


PAGE. 

Taylor  v.  Church 300,  301 

Taylor  v.  Cole ^47 

Taylor  v.  Cotten 40O 

Taylor  v.  Cotton 455 

Taylor  v .  Fox 1 75 

Taylor  v.  Godfrey 344 

Taylor  V.  Griswuld 609.  610 

Taylor  v.  Harris 195 

Taylor  v.  Henry 375        \ 

Taylor  v.  Knox's  Exrs 128,  138 

Taylor  v.  Lewis 326 

Taylor  v.  Merchants'  Ins.  Co.  .29,  56,     79 

80 

Taylor  v.  Moran 298 

Taylor  v.  Page 5-38 

Taylor  v.  Palmer 611 

Taylor  v.  Peckham 638 

Taylor  v.  Robinson 319 

Taylor  v.  Roger  Williams   Ins.  Co.  .     81 

Taylor  v.  Rowan 403 

Taylor  v.  Willans 345 

Taylor  v.  Shum ". 250 

Taylor  v.  Zaraira 243,  272 

Tazewell  v.  Saunders 133,  143 

Teall  V.  Barton 670 

Tebbetts  v.  Pickering 472 

Teesdale  v.  Clement 299 

Teetshorn  v.  Hull 553 

Tefft  V.  Munson 563,  588 

Tefftt  V.  Munson 588,  563 

Tempest  v.  Rowling 200,  246 

Templin  v.  Iowa  City 644 

Tenant  v.  Goldwin 753 

Ten  Eyck  v.  Craig 567,  581 

Ten  Eyck  v.  Holmes 582 

Tenn.  R.  R.Co.  v.  Moore 366 

Tennauts  v.  Gray 133 

Tenney  v.  Miners'  Ditch  Co 430 

Tenney  v.  Tuttle 666 

Tenth  Nat.  Bank  v.  Mayor  of   New 

York 129 

Terhune  v.  Barcalou 362 

Terre  Haute,  etc.,  R.  R.  Co.  v.  Smith,  686 

Territory  of  Montana  v.  Lee 423 

Terry  v.  Bissell 496,  497 

Terry  v.  Fellows 306 

Terry  v.  Life  Ins.  Co 101 

Terwilliger  v.  Wands 302 

Tesson  v.  Atlantic  Ins.  Co 118 

Teutonia   Ins.  Co.  v.  Anderson  ....     56 

Teutonia  Ins.  Co.  v.  Mueller 103 

Tevia  v.  Brown 469 

Tewksbury  v.  O'Connell 394 

Thames    Iron    Work    Co.  v.    Patent 

Derrick  Co 328 

Thatcher  v.  Harlan   333 

Thayer  v.  Boston 644 

Thayer  v.  Brocks 776,  777 

Thayer  v.  St.  Louis,  etc.,  R.  R.  Co.,  415 

Thayer  v.  Tyler 120 

Thaye    v .  Waplea     214 

The  Bank  of   the  United   States  v. 

Covert 591 

Thebaut  v.  Canova 749 


XCVlll 


TABLE  OF  CASES. 


392 

188 


PAGE 

The  Bolivar 332 

The  Davis 381 

The  Emulous 18 

The  Dubuque 573 

The  Hoop 18 

The  Home  Ins.  Co.  v.  The  Penn.  K. 

R.  Co 139 

The   Highland  Light 6t35 

The   Kingv.  Inhabitants  of  St.  Pe- 

trox 

The  Mary 

The  Morning  Star 128 

The  North  Cape 627 

The  N.  Y.  Life  Ins.  &  Trust  Co.  v. 

Covert 546 

Theobald    v.    Railway     Passengers' 

Ass.  Co 109 

Theobald  v.  Passengers'  Ass.  Co. . . .  Ill 

The  People  v.  Gaine 143 

The  People  v.  Gasherie 130 

The  People  v.  Ransom 364 

The  Press  Assbciation  v.  Nichols  .  . .  363 

The  Kebecca  Clyde 144 

The  Sea  Gull 6G5 

The  Secretary  v.  McGarrahan 366 

The  Siren 331 

The  State  v.  Mayhew 139 

The  Trustees   of     Union  College   v. 

Wheeler 536 

Thickstun  v.  Howard 6 

Thiebaud  v.  First  Nat.  Bank  of  Ve- 

vay 232 

Thif'baud  v.  Nat.  Bank  Vevay 237 

Third  Nat.  Bank  v.  Boyd 661 

Tholen  v .  Duffy 559 

Thomas  v.  Achilles 116 

Thomas  v.  Armstrong 369 

Thomas  V.  Ashland 597 

Thomas  v.  Brackney 755 

TlK)mas  V.  Builders'  Ins.  Co 58 

Thomas  v.  City  of  Richmond  . .  602,  604 

Thomas  v.  Croswell 283,  305 

Thomas  v.  Dakiu 599 

Thomas  v .  Debaum 170 

Thomas  v.  De  Grailenreid 347 

Thniuas  V.  Frost 232 

Thomas  v.  Hook 667 

Thomas  v.  Hunter 145 

Thouias  V.  Jones    441 

Thomas  v.  Oakley 441 

Tliomas  v.  Packer 219 

Tliomas  v.  Shoemaker 499 

Thomas  v.  Village  of  Ashland 648 

Thomas  v.  Wliallon 114 

Tlu.mas  v.  Wilson 144 

Tliomas  v.  Winchester 707 

Thnmaa  v.  Wright 203,  209 

Tliomason  v.  Demott 347 

Thompson  V.  American  Ins.  Co....  108 
Thompson  v.  Bank   of   South   Caro- 
lina   680 

Thompson  v.  Carroll 609 

Thompson  v.  Cliarnock 89 

Thompson  v.  Chretien 463 


PAGE. 

Thompson  v.  Davenport ,  , . .  515 

Thompson  v.  Emmert 189 

Thompson  v.  Ewing 369 

Thompson  v    Fargo 482 

Thompson  v.  Gerrish 183 

Thompson  v.  Gibson 731 

Thompson  v.  Gould 501 

Thompson  v.  Hudson 528,  560 

Thompson  v.  Lacy 1,  2,  3.  7,      9 

Thompson  v.  Leach 228 

Thompson  v.  Lee  County 184 

Thompson  v.  Lumley 343,  353,  354 

Thompson  v .  Lyman 564 

Thompson  v.  Merriman 507 

Thompson  v.  Morrow ...   194 

Thompson  v.  Multnomah 193 

Thompson  v.  North  Missouri  R.  R. 

Co 720 

Thompson  v.  Pickering 179 

Thompson  v.  Pittston 608 

Thompson  v .  Rose 249 

Thompson  v.  Shackell 307 

Thompson  v.  St.  Louis  Ins.  Co.  .59,     60 

105,  106 

Thompson  v.  Whitman 192 

Thomson  v.  Davenport 404 

Thomson  v.  Ebbets 154 

Thornburg  v.  Savage  Mining  Co. . . .  443 

Thorney croft  v.  Crockett 425 

Thornton  v.  Payne .' , . .  225 

Thorne  v .  Deas 386 

Thorner  v.  Batory 188 

Thorndike  v.  DeWolf 174 

Thorpe  v.  Brumfitt 764,  737 

Thorpe  Brothers  v.  Durbon 334 

Thorton  v .  York  Bank 176 

Thrall  v.  Omaha  Hotel 260 

Thurber  v.  Harlem,  etc.,  R.  R.  Co.  .   721 

Thurell  V.  Beaumont 124 

Thurston  v.  Hancock 276,  437 

Thurston  v.  Dickinson 177 

Thurston  v.  King 180 

Thwing  V.  Great  Western  Ice  Co. . .   118 
Thwing  V.  Great  Western  Ins  Co. . . .   121 

Tibbetts  V.  Hamilton  Ins.  Co 119 

Tibbltts  V.  Percy 275 

Ti])eau  v.  Tibeau   523 

Ticouic  Bank  v.  Smiley 453,  458 

Tiernan  v.  Rescaniero 155,  156 

Tiernay  v.  Ethriugton 19 

Tierney  v.  Dodge 598 

Tifts  V.  Towns 662 

Tilden  v.  Sacramento  Co 380 

Tilion  V.  Kiugston  Mutual  Ins.  Co.  .     63 

'I'illotpon  V.  Boyd , 250 

Tillotson  V.  Cheetham 314 

Tillotson  V.  Smith 438,  447 

Tilton  V.  Gordon 504 

Tilton  V.  Hamilton  Ins.  Co 67 

Times  Ins.  Co.  v.  Ilawkc 74 

Timms  v .  Shannon 525 

Tinckler  v.  Prentice 243 

Tinney  v.  Boston  &  Albany  R.  R.  Co.  416 
Tinslar  v.  May 485 


TABLE  OF  CASES. 


XCIX 


PAGR. 

Tipping  V.  St  Helen's  Smelting  Co.. 728 

732 

Tisdalev.  Minonk Oil 

Tittemore  v.  Vermont  Ins.  Co 52 

Todd  V.  City  of  Troy 636,  637,  675 

Todd  V.  Crumb ■ 193 

Todd  V.  Flight 711,  771 

Todd  V.  Hawkins 309 

Todd  V.  Hoagland 096 

Todd  V.  Myers 082 

Tohaylte's  Case   751 

Toledo,  etc..  Railway  Co.  v.  Conroy.  .   416 

Toledo,  etc.,  R.  R.  Co.  v.  Daniels G85 

Toledo,  etc.,  R.  R.  Co.  v.  Foster 056 

Toledo,  etc.,  R.  R.  Co.  v.  Qoddard  .  . .   655 

Toledo,  etc.,  R.  R.  Co.  v.  Miller 684 

Toledo,  etc.,  R.  R.  Co.  v.  O'Conor  ...   415 

Toledo,  etc.,  R.  R.  Co.  v.  Owen 687 

Toledo,  etc.,  R.  R.  Co.  v.  Rumbold.  . .   690 
Teledo,  etc.,  Railway  Co.    v.  Sliuck- 

mau 688 

Toledo  R.  R.  Co.  v.  Wickery 684 

Toler  V.  Seabrook 239,  267 

Tolernan  v.  Portburg 216 

Tollit  V.  Slierstone 711 

Tolmau  v.  Manufacturers'  Ins.  Co. . .     74 

Tomkins  v.  Saltmarsli 388 

Tomlinson  v.  Day 266 

Tomlinson  v.  Warner 342 

Tompkins  v.  Bernet 497 

Tompkins  v.  Hodgson 616 

Tompkins  v.  Seely 501 

Tonawanda  R.  R.  Co.  v.  Munger. 653 

Tongue  v.  Nutwell 24 

Tooley  v.   Railway  Passengers   Ins. 

Co 110 

Tootle  V.  Clifton 742 

Torbush  v.  City  of  Norwich 644 

Torrence  v.    Gibbins 406 

Torrey  v.  Field 305,  309,  311 

Torrey  v.  Wallis 203,  243 

Toulurane  v.  Stanislaus  Co 370 

Tourtellot  v.  Rosebrook 670 

To wle  V.  State 383 

I'own  V.  Cheshire  R.  R.  Co 685 

Town  V.  Fitchburg  Ins.  Co 40,     55 

Town  V.   Lamphire 659 

Town  Council  of  Cahaba  v.  Burnett.   634 

Town  of  Lemiugton  v.  Blodgett 633 

Town  of  Ligonier  v.  Ackerman 477 

Town   of   Ottawa   v.    County   of   La 

Salle  601 

Town  of  Troy  v.  Cheshire  R.  R.  Co  .  .   777 

Town  of  Union  v.  Durkes 642 

Town  of  Washington  v.  Hammond. .   613 
Township  of  Norway  v.  Township  of 

Clear  Lake 633 

Towusend  v.  Gilsey    273 

Townsend  v.  Goeway 165 

Towusend  v.  Hogle 623 

Towusend  v.  McDonald 743 

Towusend  v.  Newell  . 316,  320 

Townsend  v.  Northwestern 45 

Townsend  v.  Scholey 250 


PAGE. 
Townsend  v.  Susquehanna  Turn  .  Co.   674 

Townsheud  v.  Dyckman 493 

Townshend  v.  Windham 391 

Towers  v.  Barrett 473 

Towson  V.  Havre-de-Grace  Bank. ...       5 

Trahuo  v.  McAdama 270 

Tracy  v.  Albany  Exchange  Co.  .228,  237 

Tracy  v.  Atherton 427 

Tracy  v.  Tracy 424 

Tracy  v.  Talbot 206 

Tracv  v.  Troy,  etc.,  R.  R.  Co 690 

Tracy  v.  Wood 387 

Traders'  Ins.  Co.  v.  Robert 24 

Trafton  v.  Alfred 650 

Traill  v.  Baring 40 

Tralue  v.  McAdams • 250 

Trask  v.  State  Insurance  Co 78 

Travelers'  Ins  Co.  v.  Stone 113 

Travis  v.  Smith 344 

Treadway  v.  Hamilton  Insurance  Co. ,    51 

53,     55 

Tread  well  v.  Commissioners 635 

Treat  v.  Middletown 363 

Treat  v.  The  Inhabitants,  etc 375 

Treiber  v.  Burrows 4,  0,       7 

Trelor  v.  Bigge 244 

Tremure  v.  Morrison 247,  251 

Trench  v.  Chenango  Co.  Ins.  Co. .  .36,     40 

Trenton  Ins.  Co.  v.  Johnson 22,     93 

Trenton  Ins.  Co.  v.  Perrie 300 

Treon's  Lessee  v.  Emerick 170 

Tress  v.  Savage. 209 

Tress  v.  Railway  Passengers'  Associ- 
ation Co 109 

Trigg  V.  Hitz 153 

Trimm  v.  Marsh 561,  566 

Trinity  Church  v.  Higgins 243 

Triplett  v.  Scott 185 

Trott  V.  City  Insurance  Co 89 

Trotter  v.  Grant    128 

Trout  V.  McDonald 433,  439 

Trout  V.  Va.  &  Tenn.  R.  R.  Co 684 

Trow  V.  Berry ....   535 

Troxler  v.  Richmond,  etc.,  R.  R.  Co.,  673 

Troy  Ins.  Co.  v.  Carpenter 28,  47,     56 

122,  123 
Troy  Iron,  etc.,  Foundry  v.  Winslow,  167 

Trull  V.  Granger 261,  275 

Trull  V.  Roxbury  Ins.  Co 75 

Trumbull  v.  Campbell 506 

Trumbull  v.  Portage  Ins.  Co 51 

Trumpler  v.  Bemerly     631 

Trustees  y.  Cherry 601 

Trustees  of  Erie  Academy  v.  City  of 

Erie 600 

Trustees  v.  Johnson 363 

Trustees,  etc.,  v.  Parks 599 

Trustees,  etc.,  v.  Robinson 229 

Trustees  of  Paris  Township  v.  Cherry,  603 

Tryon  v.  Baker .* .  475 

Tryon  v.  Munson 568 

Tryon  v.  Whitmarsh 405 

Tuberville  v.  Stampe 7 .   419 

Tuck  V.  Downing 443 


TABLE  OF  CASES. 


'  PAGE. 

Tuckahoe  Canal  Co.  v.  Tuckahoe  R. 

R.  Co 625 

Tucker  v.  Adams 199 

Tucker  v.  Alger 530,  541 

Tucker  v.  Campbell 183 

Tucker  v.  Hennicker   665 

Tucker  v.  Magee 392 

Tucker  V.  Newman 708,  775 

Tucker  v.  Page 142 

Tucker  v.  Shorter 650 

Tucker  v.  Tucker 531 

Tuckerman  v.  Bigler 113 

Tuckerman  v.  Home  Ins.  Co 24 

Tuelv.  Weston 413 

Tufts  V.  Brainstead 185,  187 

Tufton  V.  Halting 156 

Tuff  V.  Warman 718 

Tugman  v.  Chicago 610 

Tully  V.  Harloe 542 

Tunis  V.  Grandy 273 

Tunno  v.  Bethune 319 

Turley  V.  N.  A.  Ins.  Co 19,    81 

Turley  v.  Thomas 669 

Turner  v.  Ambler 344,  345 

Turner  v.  Egerton 449,  470 

Turner  v.  Hawkeye  Tel.  Co 697 

Turner  v.  O'Brien 353 

Turner  v.  Quincy  Ins.  Co 19,  32,     84 

Turner  v.  Reynolds 425 

Turner  V.  Ringwood  Highway  Board,  730 

Turner  v.  Stetts 71 

Turner  v.  Walker 347 

Turney  v .  Williams 139 

Turnpike  Company  v.  Rutter 430 

Turpin  v.  Remy 338,  339,  356 

Turrill  v.  Dollbway 283 

Tusou  V.  Evans 291.  309,  491 

Tutt  V.  Ide 446,476,  491 

Tuttle  V.  Bean 217 

Tuttle  V.  Ridgeway 474 

Tuttle  V.  Robinson 113 

Twitchell  V.  McMurtrie 536 

Twy cross  v.  Fitchburg 243 

Tybout  V.  Thompson 484 

Tyler  v.  .^tna  Ins.  Co 58 

Tyler  v.  Smith 478,  498 

Tyler  v.  Taylor 570 

Tyler  V.  Western  Union  Tel.  Co...  698 

Tyler  v.  Wilkinson 746 

Tyng  V.  Commercial  Warehouse  Co.,  447 

Tyrie  v.  Fletcher 13,     19 

Tyus  V.  Rust 157 


u 


Uhland  v.  Uliland 139 

Uhler  V.  Hutcliinaou 591 

IJhler  V.  Semple 542,  555 

Ulmer  v.  Ulmer 388,  507 

Underbill  v.  Agwan  Ins.  Co.  .  39,  50,     73 

Undf-rhill  v.  Mandu^Hter 646 

Underwriters'  Agency  v.  Sutherlin. .     87 


PAGE. 

Underwood  v.  Burrows 206,  278 

Underwood  v.  Farmers'  Ins.  Co 79 

Underwood  v.  Green 019 

Underwood  v.  Parks 304 

Underwood  v.  Wylie .377 

Uniou  Bank  v.  Kerr 149,  151 

Union   Bank   of     Maryland    v.    Ed- 
wards    591 

Unity,  etc.,  Banking  Association  v. 

King 325 

Union,  etc.,  Co.  v.  Murphy,  etc.,  Co.,  538 
Union   Gold   Mining   Co.    v.    Rocky 

Mountain  Nat.  Bank 435 

Union  Pacific  R.  Co.  v.  Hall 358,  360 

Union  Pacific  Railroad  Co.  v.  Fort.  .   416 

Union  Pacific  R.  R.  v.  Young 414 

Union  Petrolelim  Co.  v.  Bliven  Pe- 
troleum Co 434 

Union  National  Bank  v.  Baldenwick,  497 
Union  National  Bank   v.  Sixth  Na- 
tional Bank 481 

Union  Ins.  Co.  v.   Commercial   Ins. 

Co 16,  118 

Union  Ins.  Co.  v.  Hoge 112 

Union  Ins.  Co.  v.  Wilkinson 93 

Union  Mining  Co.  v.  Rocky  Mt.  Nat. 

Bank 448 

Union  Water  Co.  v.  Crary 428,  429 

United  Ins.  Co.  v.  Foote 69 

United  Society  of  Shakers  v.  Under- 
wood    661 

United  States  v.  Arredondo 192 

United  States  v.  Athens  Armory. . .  .  536 

United  States  v.  Bainbridge 391,  409 

United   States  v.   Bank   of  Alexan- 
dria     376 

United  States  v.  Brainbridge 409 

United  States  v.  Cnstillero 433 

United  States  v.  Chicago 623 

United  States   v.    City   of    New   Or- 
leans    377 

United  States  v.  Clement 476 

United  States  v.  Commissioners  ....  376 

United  Slates  v.  Guthrie 366 

United  States  v.  Ismenard 739 

United  States  v.  Land  Commissioner,  366 

United  States  v.  Parrott 423 

United  States  v.  Peters 363 

United  States  v.  Railroad  Co 598 

United  States  v.  Taylor 656 

United  States  v.  Victor 157 

United  States  Tel.  Co.  v.  Wenger. .   715 

United  States  v.  Wilder 331 

United  States,  etc.,  Co.  v.  Wiley...   158 
United  States  Telegraph  Co.  v.  Qil- 

dersleve 715 

U.  S.  Ins.  Co.  V.  Kimberly 39,     73 

Updike  V.  Campbell 231,  619 

Upton  V.  Hansborough 125 

Usher  v.  Moss 318 

Usher  v .  Severance 306,  310 

Utica  Ins.  Co.  v.  Toledo  Ins.  Co 38 

Utica  Bank  v.  Van  Gierson 510 

Utley  v.  Smith 532 


TABLE  OF  CASES. 


ci 


*  PAGE. 

Vail  V .  Nickerson 143 

Vale  V.  Bliss 694,  766 

Valentine  v.  Jackson 267 

Valentine  v.  Van  Wagner 558 

Vallette  v.  White  Water  Valley  Ca- 
nal Co 331 

Valton  V.  Nat.  Life  Ass 93 

Valton  V.  National   Loan   Fund  Ass. 

Soc 92,    95 

Van  V.  Corpe 239 

Vanatta  v .  State  Bank 447 

Van  Beuren  v.  Van  Qaasbeck 132 

Van  Bories  v.  United  Ins.  Co.  . .  .  60,     61 

Van  Brunt  v.  Mismer 525 

Van  Brunt  v.  Pope 271 

Vance  v .  Boice 458 

Vance  v.  City  of  Little  Rock 377,  627 

Vance  v.  Throckmorton 5,      6 

Vancortlandt  v.  Underhill 238 

Vandenburgh  v.  Truax 703 

Vandergrifft  v.  Delaware  R.  R.  Co. .  684 

Vauderveer  v.  Sutphin 290 

Vanderwiele  v.  Taylor 741 

Van  Deuseu  v.  Charter  Oak  Ins.  Co.,    51 

Van  Deuseu  v.  Sweet 193 

Van  Doren  v.  Everitt 253 

Van  Duzer  v.  Howe 496 

Vanduzor  v.  Linderman 342 

Van  Dyke  v.  Cincinnati 618 

Van  Eppes  v.  Commissioners 635 

Van  Etta  v .  Evenson 524 

Van  Hoesen  v.  Coventry 699 

Van  Husau  v.  Kanouse 146 

Van  Keurin   v.  Corkins 547 

Van  Leuven   v.  Syke 058 

Van  Lien  v.  Scoville  Manuf.  Co 656 

Van  Meter  v.  McFadden 521 

Van  Ostrand  v .  Reed 501 

Vanquelin  v.  Buard 190 

Van  Rensselaer  v.  Bonesteel 249 

Van  Rensselaer  v.  Hays 208 

Van  Rensselaer  v    Jewett  *. 216 

Van  Rensselaer  v.  Penniman 238 

Van  Rensselaer  v.  Sheriff 364 

Vantine  v.  Wood 496 

Van  Tuyl  v.   Westchester  Ins. Co 118 

Van  Valkenburg  v.  Huff 425 

Van  Valkenburg  v.  Lenox  Ins.   Co  . .     72 

Van  Vechten  v.  Hopkins 292,  299 

Vanwick  v.  Guthrie 311 

Van  Wyck  v.  Aspinwall 306 

Vanwyck  v.  Guthrie 306 

Van  Wycklen  v.  Paulson 251 

Van  Zandt  v.  Mut.  Benefit  Ins.  Co. .   100 

Varney  v.  Hathorn 469 

Varrick  v.  New  York 647 

Vary  v.  B.  C.  R.  &  M.  R.   Co 391 

Vason  V.  Augusta 647 

Vaaon  v.  South  Carolina  R.  R.  Co  .  .  784 

Vasser  v.  Vasser 523 

Vaughan  v.  Menlove 654 

Vaughn  v.  Scade 666 

Vechte  v .  Brownell 268 

Vedder  v.  Vedder 776 


PAGK 

Veitch'v.  Russell 681 

Venard  v.  Cross 731,  767 

Verges  v .  Giboney 550 

Verges  v .  Prejean 590 

Vernon  v.  Smith 249 

Vernon  v.  West  School  District 483 

Verona  v .  Peckham 474 

Verplanck  v.  De  Went 141 

Vest  V.  Weir 502 

Viale  V.  Genesee  Ins.  Co 113 

Vickery  v .  Dicksen  . . : 552 

Vicksburg,  etc.,  R.  R.  Co.  v.  Patton,  717 

Victory  v .  Baker 694 

Viele  V.  Germania  Ins.  Co 28,     60 

Vilas  V .  Mason 255 

Vilas  V.  N.  Y.  Central  Ins.  Co 54 

Village  of  Delhi  v.  Youmans 739 

Village  of  Glencove  v.  People 358 

Village  of  Gloversville  v.  Howell  .  .   601 

Village  of  Si.  Johns  v.  McFarlan 775 

Villers  v.  Monsley 282,  285 

Vinas  v .  Merchants'  Mut.  Ins .  Co . . .  .301 

Vincennes  V.  Richards 642 

Vincent  v.  Nantucket 632 

Virginia  v.  Chollar-Potosi,  etc.,  Co. .   631 

Virginia  City  v.  Mining  Co 598 

Virtue  v.  Beasley 268,  277 

Vogel  V.  People's  Ins.  Co   48 

Voice  V .  Voice 182 

Von  Latham  v.  Libby 345 

Von  Phul  V.  Hammer 597 

Voorhees  v.  Bank  of  United  States.  .   192 

Vosburgh  v.   Huntington 155 

Vose  V.  Eagle  Ins.  Co 93,  96,     99 

Vredenbergh  v.  Hallett 128,  143 


w 

Wabaunsee  Co.  v.  Walker 478,  497 

Wachter  v.  Quenzer 311 

Wade  V.  Hamilton 326 

Wade  V.  Leroy 716 

Wade  V.  Richmond 598 

Wade  V.  Thayer. .    6 

Wads  worth  v.  Davis 114 

Wadsworth  v.  Tillotson 699 

Waffe  V.  Porter 741 

Waffle  V.  New  York  Central  Railroad 

Co 740,  747 

Waggoner  v.  Jermaine 257,  770 

Wagner  V.  Long  Island,  etc.,  R.  R. 

Co 699,  701 

Wahle  V.  Reinbach 753,  774 

Wait  V.  Maxwell 221 

Waite  V.  Leggett •.  . .  .  485 

Waite    V.    North    Eastern     Railway 

Co 721 

Wainewright  v.  Bland 94 

Wakefield  v.  Conn.,  etc.,  R.  R.  Co.  .  689 
Wakefield  v.  Duke  of   Buccleugh. .  .  437 

733 

Wakefield  v.  Smithwick 309 

Wakelin  v.  Morris 303 


Cll 


TABLE  OF  CASES. 


PAGE. 

Wakeman  v.  Dickey 151 

Wakeman  v.  Eobinson 715 

Wakley  v.  Cook 283 

Walbum  v.  Ingilby 160 

Walcott  V.  Ronalds 473 

Waldeu  V.  Louisiana  Ins.  Co 43 

Waldo  V.  HaU 349 

Waldo  V.  Wallace 64S 

Waldraven  v.  Memphis 647 

Waldron  v.  Berry 651 

Waldron  v.  Lee 382 

Wales  V.  Coffin 170 

Walkely  v.  Muscatine 371 

Walker  v.  Ames 504 

Walker  v.  Baker 533 

Walker  v.  Beancbler 14-5 

Walker  v.  Board  of  Public  Works. .   785 

Walker  v.  Boiling 416 

Walker  v.  Brewster 757,  773 

Walker  v.  British  Guarantee  Ass. . . .  387 

Walker  v.  Chambers 398 

Walker  v.  Charleston 646 

Walker  v.  Cockey 5-32 

Walker  v.  Cronin 391,  407 

Walker  v,  Erie  Kailwav  Co 716 

Walker  V.  Fitts .' 171,  200 

Walker  v.  Hatton 248 

Walker  v.  Herron 720 

Walker  v.  Johnson 392,  525 

Walker  v.  King 567 

Walker  v.  Martin 349 

Walker  v.  Met .  Ins.  Co 15,  16,     66 

Walker  v.  Mock 485,  486  | 

Walker  v.  Paine 533 

Walker  v.  Reeve 250 

Walker  v.  Richardson 213 

Walker  v.  Seymour 232 

Walker  v.  Shepardson 759 

Walker  V.  South  Eastern  Railway  Co.  410 

Walker  v.  Stevens 660 

Walker  v.  Tiffin  Mining  Co 530 

Walker  v.  Walker 275 

Walker  v.  Ware,  etc. ,  Railway  Co. . .  322 

Walker  v.  Wilson 231 

Walker  v.  Witter 194 

Wall  V.  East  River  Ins.  Co..  .  .35.  38,    47 

Wall  V.  Hinds 243 

Wall  V.  Home  Ins.  Co 56,  104 

Wall  V.  Howard  Ins.  Co 21,  36.     83 

Wallace's  Appeal 328 

Wallace  v.  Blair 533 

Wallace  v.  Ins.  Co 17,    74 

Wallace  v.  Lent 772 

Wallace  v.  Muscatine 641 

Wallace  v.  McLaren 270 

Wallace  v.  New  Orleans,  etc.,  R.  R. 

Co 287 

Wallace  v.  San  Jose 602 

Walling  V.  Potter 2 

Walling  V.  Slireveport ....   644 

Wallis  V.  Day 397 

Walls  V.  Atcheson 271 

Walls  V.  Preston 201 

Wain  V.  Connor 263 


PAGE. 

Walrond  v.  Hawkins 217 

Walser  v.  Thies 342 

Walsh  V.  Bovle 324 

Walsh  v.  Mead 719,  765,  772 

Walsh  V.  Mississippi  Valley    Trans- 
portation Co 718 

Walsh  V.  Washington   Ins.  Co 80 

Walter  v.  Selfe 732,  748,  749.  751 

Walter  v.  Wincomico  County 772 

Walton  V.  Hargroves 321 

Walton  V.  Louisiana  State  Ins.  Co. . .     59 

Waltham  v.  Kemper 635 

Wan  stead  Local  Board  v.  Hill 754 

Waples  V.  Jones 527 

Ward  V.  Cook 589 

Ward  V.  County  of  Hartford 596 

Ward  V.  Curtiss 364 

Ward  V.  Day 217 

Ward  V.  Hague 588 

Ward  V.  Kelsey 236 

Ward  V.  Lane 749 

Ward  V.  McKenzie 189 

Ward  V.  Quinliven 195 

Ward  V.  Smith 145,  309 

Ward  V.  Town  of  North  Haven 677 

Ward  V.  Ventom 277 

Warfield  t.  Campbell 350 

Warfield  v.  Lindell 179 

Waring  v.  Indemnity  Insurance  Co. .     75 

Waring  v.  King 271 

Warnick  v.  Crane 680 

Warner  v.  Hale     271 

Warner  v.  Hitchins 241 

Warner  v.  Middlesex  Association  Co.,     54 
Warner  v.  New  York   Central  R.  R. 

Co 720 

Warner  v.  Payne 385 

Warner  v.  Peoria  Ins.  Co 32,     60 

Warner  v.  Railroad  Co 656 

Warner  v.  Smith 400 

Warren  v.  Charlestown 601 

Warren  v.  CroVv 436 

Warren  v.  Davenport  Ins.  Co.,  23,  25,     26 

Warren  v.  Fitchburg  R.  Co 664 

Warren  v.  Henlay 627 

Warren  v.  Kauft'man 093 

Warren  v.  Keokuk,  etc.,  R.  R.  Co. . .  .   (586 

Warren  v.  McArthy 197 

Warren  v.  Warren 295,  311 

Warring  v.  Loder 24 

Warwick  v.  Marlatt   584 

Warwick  v.  Mayo 648 

Washburn  v.  Cook 289 

Washburn  v.  Jones 3 

Washburn  v.  Town  of  Woodstock. .  .   675 
Washoe  Manuf.  Co.  v.  Hibernia  Insur- 
ance Co     103,  105 

Waslcr  v.  Thies 350 

Wason  V.  Walter 305,  307 

Wagton  V.  Cunningham 476 

Wastun  V.  City  Insurance  Co 49 

Washington  Avenue 629 

Washington  Ins.  Co.  v.  Davis 59 

Washington  Ins.  Co.  v.  Davison..  .45,     60 


TABLE  OF  CASES. 


cm 


PAGE. 

Washington  Ins.  Co.  v.  Haney,  35, 37,  107 

Washington  Ins.  Co.  v.  Harney 95 

Washington  Ins.  Co.  v.  Wilson 124 

Washington  Co.  Ins.  Co.  v.  Dawes. . .   117 
Washington,  etc.,  Tel.  Co.  v.  Hobson,  697 

Wasliingtoa  v.  Nashvillo 618 

Washington  v.  Williamson 207 

Watchom  v.  Langford 70 

Waters  v.  Merchants'  Ins.  Co G9 

Waters  v.  Monarch  Ins.  Co 76,     23 

Water  Company  v.  Fletcher 428 

Water  Commissioners  v.  Hudson.  . . ,  775 

Water  Company  v.  Ware 075 

Water  Works  Co.  v.  Burkhart 621 

Waterer  v.  Freeman 341 

Waterford,  etc.,  Turnpike  Co.  v.  Peo- 
ple   674 

Waterhouse  v.  Board,  etc 626 

Waterson  v.  Devoe 566 

Waterville  v.  County  Commissioners,  627 

Watherall  v.  Howeells 273 

Watkins  v.  Baird 342 

Watkins  v.  Eaton 180 

Watkins  v.  Holman 199 

Watkins  v.  Lee 347 

Watkins  v.  Peck 743 

Watkins  v.  Reddin 736 

Watson  V.  Brennon 695 

Watson  V.  City  of  Toronto,  etc 762 

Watson  V.  Cresap 510 

Watson  V.  Cross 10 

Watson  V.  Dickens 517 

Watson  V.  Fletcher 252 

Watson  V.  Fuller 144 

Watson  V.  Mainwaring 98 

Watson  V.  Princeton 506 

Watson  V.  Spratley 430 

Watson  V.  Welch 263 

Watters  v.  C.  K.  I.  &  P.  R.  R.  Co 721 

Watthall's  Executors  v.  Rives 562 

Wattoa  V.  Cronly 528 

Watts  V.  Coffin 272 

Way  V.  Cutting 500 

Way  V.  Raymond 501 

Wayland  v.  County  Commissioners. .  622 

Weak  d.  Taylor  v.  Egcott 228 

Wearer  v.  Lloyd 312 

Weatherston  v.  Hawkins 304 

Weatherby  v.  Higgins 478 

Weathersby  v.  Sleeper 327 

Webb  V.  Austin 220 

Webb  V.  Brook 462 

Webb  V.  Dixon 229 

Webb  V.  England 399 

Webb  V.  Fulchire 498 

Webb  V.  Hoselton 513 

Webb  V.  Melloy 533,  536 

Webb  V.  National  Insurance  Co 70 

Webb  V.  Portland  Manuf.  Co 739,  744 

Webb  V.  Rice 529 

Webb  V.  Robinson 324 

Webb  V.  Rome,  etc..  Railroad  Co 669 

672 
Webb  V.  Russell 224 


PAGE. 

Webber  v.  Lee  County 377 

Webber  v.  Sherman 268,   269 

Weber  V.  Morris  &  Essex  Railroad..      85 

Weber  v.  Zeimet 563 

Weber  v.  Zimmerman 359 

Webster  v.  Flemming 783 

Webster  v.  Haight 341 

Wel)ster  v.  Holland 199 

Webster  v.  Hudson  River  R.  R.  Co. . .   719 

Webster  v.  Reid 196 

Webster  v.  Stevens 734 

Webster  v.  Vandeventer 171,   172 

Webster  v.  Webster 202 

Webster  v.  Woodford 221 

Weed  V.  Covill 521 

Weed  V.  Crocker 200 

Weed  V.  Foster 311 

Weed  V.  Stevenson    517 

Weeden  v.  Town  Council 363,  376 

Weeks  v.  Forman 613 

Weeks  v.  Goode 332 

Weeks  v.  Hasty 127 

Weeks  v.  Hunt 478,  501 

Weeks  v.  Milwaukee  627 

Weeks  v.  Thomas 503 

Weetjen  v.  St.  Paul  &  Pacific  R.    R. 

Co 551' 

Weeton  v.  Woodcock 2C5 

Weide  v.  Gehl 519,  528 

AVeidner  v.  Foster 577 

Weightmau  v.  Corporation  of  Wash- 
ington     631 

Weightman  v.  Washington 596 

Weil  V.  Ricord 780 

Weinberger  v.  Shelley 344 

Weir  V.  Humphries 173 

Weir  V.  Hoss 297 

Weir's  Appeal 775 

Weisenger  v.  Taylor 8 

Weismer  v.  Village  of  Douglas 608 

W.  E.  Jewelry  Co.  v.  Merriam 563 

Welch  V.  Pullman  Palace  Car  Co 10 

Welch  V.  Sackett 171 

Welch  V.  Seaborn 445 

Welch  V.  Stowell 620,  778 

Welch  V.  Sykes 190 

Welddes  v.  Edsell 664 

Weldon  v.  Gould 319 

Welker  v.  Potter 598 

Welland  v.  Huber 436 

Welland  Canal  v.  Hathaway 220 

Welles  V.  Boston  Insurance  Co. . .  71,    76 

Welling  V.  Judge 666 

Wellington  v.  Drew 475 

Wells  V.  Abernethy 135 

Wells  V.  City  of  Weston 627 

Wells  V.  Gates 159,  160,  161 

Wells  V.  Hornish  ...    267 

Wells  V.  Morrow 587,  324 

Wells  V.  Neville 446 

Wells  V.  Pacific   Ins.  Co 19 

Wells  V.  Waterhouse 195 

Welsh  V.  Lawrence 667 

Welts  V.  Connecticut  Ins.  Co 103 


CIV 


TABLE  OF  CASES. 


PAGE. 

Weltch  V.  Myers 251 

Wendell  v.  Baxter 702 

Wenger  v.  Calder 683 

Wenman  v.  Ash 295 

Wennell  v.  Adney 400 

Wentworth  v.  Day 316 

"Went worth  v.  Portsmouth 214 

Wertz's  Appeal 127,  512 

Wesling  v.  Noonan 316 

West  V.  Bancroft 614,  615 

West  V.  Hart 223 

West  V.  Houston 480,  413 

West  V.  Louisville,  etc.,  R.  R.  Co. . .   741 

West  V.  Martin 681 

West  V.  Hied 63 

West  Branch  Ins.  Co.  v.  Helfenstein,    52 

62,  78,    79 

West  River  Bridge  Co.  v.  Dix 622 

West  Rockingham   Insurance   Co.  v. 

Sheets 81 

Western  Union  Tel.  Co.  v.  Graham. .  715 

West  Chester  v.  Apple 640 

Westcott  V.  Brown 192,  196 

Westermeier  v.  Street 262 

Western  v.  Genesee  Ins.  Co 66,   117 

Western  College  v.  Cleveland.  .  .596,  645 
Western  Counties  Manure  Co.v.  Lawes 

Chemical  Manure  Co 287 

Western   Massachusetts    Ins   Co.   v. 

Duffey    16 

Western  Massachusetts   Ins.    Co.    v. 

Riker 51 

Western  Saving  Fund  Society  v.  City 

of  Philadelphia 596 

Western  Saving  Fund  Society  v.  Phil- 
adelphia    605 

Western  Trans.  Co.  v.  Lansing 203 

Western  Union  Tel.  Co.  v.  Buchanan,  699 

715 
Western  Union  Telegraph  Co.  v.  Ca- 

rew 696 

Western  Union  Telegraph  Co.  v.  Ey- 

ser 654,  719 

Western  Union  Tel.  Co.  v.  Graham. .   698 
Western  Union  Tel.  Co.  v.  Meeky.  . .   698 

699 
Western  Union  Tel.  Co.  v.  Richmond,  630 
Westfali  V.  Hudson  River  Ins.  Co.  . .  20 
Westlake  v.  St.  Lawrence  Ins.  Co. .  .     79 

Westropp  v.  Soloman 457 

Wesson  v.  Washburne  Iron  Co.  .749,  748 

Weston  V.  Beeman 339,  350 

Weston  V.  Dane 381 

Weston  V.  Downes 472 

Weston  V.  Pennimore 472 

Wetlierill's  Api)eal 506 

Wetmoro  v.  Atlantic  White  Lead  Co.,  759 

Weyer  v.  Penn.  R.  R.  Co 414 

Whale  V.  Reinbeck 727 

Whalen  v.  Ceniouury  Church 415 

Whalen  v.  Keith 705 

Whaler  v.  Ahl 74."i 

Whartman  v.  Philadelphia 624 

Wharton  v.  Franks 450,  455 


PAGE. 

Wheadon  v.  Olds 482,  484 

Wheat  V.  Norris 470,  472 

Wheatley  v.  Baugh 739 

Wheatly  v.  City  of  Covington 626 

Wheaton  v.  East 221 

Wheaton  v.  Hibbard 498,  499 

Wheaton  v.  Pike 136 

Wheeler  v.  Chicago 633 

Wheeler  v.  City  of  Cincinnati 643 

Wheeler  v.  Dakin    186,  187 

Wheeler  v.  Floral  Mill,  etc.,  Co 436 

Wheeler  v.  Frankenthal 231 

Wheeler  v.  Kirtland 587 

Wheeler  v.  Nesbitt  343,  347 

Wheeler  v.  Shields 312 

Wheeler  v.  Troy 674 

Wheeler  v.  Wheeler 183 

Whetstone  v.  Whetstone 195 

Wheeler  v.  Worcester 101 

Wheeling  Ins.  Co.  v.  Morrison 61 

Wheelock  v.  Warschauer 211 

Wheel  ton  v.  Hardisty 35,  27,  37,     97 

Whipley  v.  Dewey 255 

Whipple  V.  Fuller 342 

Whirl  ey  v.  Whitmore 722 

Whison  v.  Hampden  Ins.  Co 37 

Whitaker  v.  Farmers' Union  Ins.  Co.,     66 

Whitacre  v.  Fuller 572 

Whitaker  v.  Pope 129 

Whitbeck  v.  Cook 234 

Whitbeck  v.  New  York  Central  R.  R. 

Company 714 

Whitbeck  v.  Skinner 275 

White  V.  Arndt 255 

White  V.  Bayley 399,  200 

White  V.  British  Empire  Association 

Co 100,  101 

White  V.  Brown 14,     84 

White  V.  Brownell 160 

White  V.  Butt 554 

White  V.  Carlton 457,  464 

White  V.  Carroll 305 

White  V.  Chapin 743 

White  V.  Cox 222 

White  V.  Dougherty 323 

White  V.  Franklin  Bank 497,  509 

White  V.  Gainer 3C3 

White  V.  Hampton 534,  535 

White  V.  Heylman 490 

White  V.  Howard 163 

White  V.  Jameson 773 

White  V.  Kent 616,  648 

White  V.  Madison 23,     27 

White  V.  McMurray 218 

White  V.  Merrill 500 

White  V.  Montgomery 262 

White  V.  Morton 182 

White  V.  Mutual   Ass.  Co 70 

White  V.  Nicholls 299,  283,  305 

Whit.!  V.  Nicholson 229,  240 

Whit.f  V.  Osborn 183 

White  V.  IMiillips 692,  702 

White  V.  Rittennyer 560 

White  V.  Ross 116 


TABLE  OF  CASES. 


cv 


PAGE. 

White  V.  Sayvvard 290,  293,  299 

White  V.  Ward 504 

White  V.  Whitney 5G1 

White  V.  Wilcox 694 

White  V.  Williams 324 

Whited  V.  Pillsburv 558 

Whitehead  v.  Ciiflford 210,  213 

Whitehead  v.  Greetham 386 

Whitehead  v.  Peck 469 

Whitehouse  v.  Fellowes 737 

Whitehurst  v.  Favetteville  Ins.  Co.  .     67 

Whitehurst  v.  N.'C.  Ins.  Co 78 

Whitfield  V.  Longest 613 

Whitfield  V.  South  Eastern  R.  R.  Co.,  301 

Whiting  V.  Aldrich 457 

Whiting  V.  Boston 647 

Whiting  V.  Brastou 254 

Whiting  V.  Dewey 179 

Whiting  V.  Smith 298 

Whitley  V.  Loftus 392 

Whitmarsh  v.  Cutting 253 

Whitman  v.  Lake 444 

Wliitmore  v.  Reynolds 559 

Whitmore  v.  Sliiverick 536 

Whitmore  v.  Whitcomb 393 

Whitney  v.  Allaire 257,  275,  475 

Whitney  v .  Bartholomew 749 

Whitney  v.  Black  River  Ins.  Co  . . .     49 
Whitney*  V.  Mayor  of  New  York. . . .  653 

Whitney  v.  Meyers 266 

Whitney  v.  Walsh 188 

Wbittaker  v.  Baker 263 

Whittaker  v .  Freeman 298 

Whittemorev.  Weiss 289,299,  311 

VThittingham  v.  Andrews 440 

Whittle  V.  Franklaud 401 

Whitton  V.  Whiiton 178 

Whyte  V.  Mayor,  etc.,  of  Nashville. .   610 

Wickenden  v.  Webster 245 

Wicker  v.  Hotchkiss 345,  354 

Wickersham  v.  Lee 660 

Wicks  V.  Fentham 339 

Wier's  Appeal 738,  773 

Wiggett  V.  Fox ; 414 

Wiggin  V.  Wiggin 173 

Wiggles  worth  v.  Dallison 433 

Wight  v.  Dickson     238 

Wightman  v.  Western  Ins.  Co. . .  .78,  134 

Wiiber  v.  Paine 277 

Wilber  v.  Sissou 201 

Wilbur  v.  Bowditch    Ins.  Co 55 

Wilcocks  V.  Phillips 476 

Wilcox  V.  Bates 529 

Wilcox  V.  Rowland 134 

Wilcox  V.  Wood 229 

Wild  V.  Clarkson 133 

Wilde  V.  Cantillon 205 

Wilde  V.  New  Orleans 044 

Wilder  v.  Aldrich 470,  475 

Wilder  v.  Cowles 34 

Wiley  V.  First  Nat.  Bank  of  Brattle- 

boro 661 

Wilhelmi  v.  Leonard 534 

Wilkes  V   Dinsman 651 

Vol.  IY.— n 


PAGE, 

Wilkins  v.  Bui-ton  .  174 

Wilkins  v.  Earle 4,       9 

Wilkins  v.  Fry 234 

Wilkins  v.  Sorrells 538 

Wilkinson  v.  Coverdale    28,  387 

Wilkinson  v.  Godefrey 509 

Wilklow  V.  Lane 230 

Willan  V.  Willan 237 

Willard  v    Newbury 640,  764 

Wiiiard  v.  Presbury 627 

Willard  V.  Ramsbury 587,  589 

Willard  v.  Reinhardt 3,     10 

Willard  v.  Tillman 252,  266 

Willey  V.  Conner 253 

Willey  V.  Portsmouth 676 

William  v.  Willhite 146 

Williams'  Adm'r  v.  American   Bank,  143 

Williams  v.  Armroyd 188 

Williams  v.  Augusta 609 

Williams  v.  Babcock 117 

Williams  v.  Beard  ....    566 

Williams  v.  Cameron 710 

Williams  v.  Cheney 122 

Williams  v.  Cleaver 201,  277 

Williams  v.  Clinton 636 

Williams  v.  Clough 417 

Williams  v.  Colby 478,  479 

Williams  v.  Craig 130 

Williams  v.  Detroit 638 

Williams  v.  Davidson 602,  603 

Williams  v.  Evans 275 

Williams  v.  Gale 748 

Williams  v.  Godkin 284 

Williams  v.  Groucott 694 

AVilliams  v.  Hart 664 

Williams  v.  Hersey 130 

Williams  v.  Hilton 570 

Williams  v.  Jones 189 

Williams  v.  Judge 365,  376 

Williams  v.  Karnes 284 

Williams  v.  Meeker      559 

Williams  v.  N.  E.  Ins.  Co 41,68,    76 

Williams  v.  Nolen 171 

Williams  v.  Nolens 201 

Williams  v.  Price    318 

Williams  v.  Roberts 331 

Williams  v.  Roger  Williams  Ins.  Co.,    24 

Williams  v.  Richards 666 

Williams  v.  Saunders 363 

Williams  v.  Sheppard 450 

Williams  v.  Simmons 505 

Williams  v.  Smith 18,  364 

Williams  v.  Spencer 269 

Williams  v.  Summers 433 

Williams  v.  Taylor 346 

Williams  v.  Town  of  Duanesburgh,  608 

Williams  v.  Vermont  Ins.  Co 87 

Williams  v.  Walker 153 

Williams  v.  Williams 243 

Williams  v.  Wright 153 

Williamson  v.  Berry 195 

Williamson  v.  City  Keokuk 608 

Williamson  v.  Collins 459 

Williamson  v.  Commonwealth 613 


CVIU 


TABLE  OF  CASES. 


PAGE. 

Tarborough  v.  Thompson 151 

Tarvan  v.  Shriner 323 

Yates  V.  Bachley 263 

Yates  V.  Squires 41 1 

Yates  V.  Milwaukee 619 

Yeo  V.  Mercereau 564 

Yeomans  v.  Contra  Costa  S.  N.  Co. .  .  414 

Yocum  V.  Pollv 348 

Yolo  V.  Sacramento 732 

York  V.  Grandstone 11 

York  V.  Johnson 308 

York  County  Insurance  Co.  v.  Bow- 
den   115 

York  County  Ins.  Co.  v.  Knight. . . .  116 

York  County  Ins.  Co.  v.  Turner 114 

Youmans  v.  Heartt 138 

Young  V.  Adams 497 

Young  V.  Bennett 314 

YoujQg  V.  City  of  St  Louis 610 

Young  V.  DeBruhl 171 

Young  V.  Eagle  Ins.  Co 50 

Young  V.  Godbe 148 

Young  V.  Grote 496 

Young  V.  Hill    146 

Young  V.  Irsring 17 

Young  V.  Kimball 10,  335 


PAGE. 

Young  V.  Macrae 288,  287 

Young  V.  New  Haven 731 

Young  V.  Ruth 582 

Young  V.  Stahelin 482,  484.  485 

Young  V.  Spencer 784 

Young  V.  Tarbell 564 

Young  V.  Thompson 586 

Young  V.  Western  Union  Tel.  Co. . .   698 

Youngs  V.  Wilson 529 

Younger  v.  Givens 128 

Yonqua  v.  Nixon 128 

Yundt  V.  Yundt 298 

z 

Zanesville  v.  Auditor 383 

Zeig  V.  Ort 298 

Ziegler  v.  Powell 352 

Zeigler  v.  Railroad 688 

Zenibio  v.  Axtell 298 

Zepp  V.  Hagar 192,  196 

Zoebisch  v,  Tarbell    692 

Zule  V.  Zule 266 

Zulkee  v.  Wing 403 

— alker  v.  King 537 

— heeler  v.  — ilJard 537 


CHAPTER  LXXXI. 

mNKEEPEES. 

TITLE  I. 

OF  mNKEEPERS  GENEEALLY. 
AETICLE   I. 

DEFINITION    AND    NATUKE. 

Section  1.  Definition.  One  who  keeps  a  common  inn  for  the  lodg- 
ing and  entertainment  of  travelers  and  passengers,  their  horses  and 
attendants,  for  a  reasonable  compensation,  is  an  innkeeper.  Story  on 
Bailm.,  §  475  ;  Cromwell  v.  Stephens,  2  Dalv,  15  ;  3  Abb.  (K.  S.)  26.  It 
is  not  necessary  that  he  should  put  up  a  sign  as  keeper  of  an  inn.  Par- 
Tcer  V.  Flinty  12  Mod.  254 ;  Overseers^  etc.,  of  Crown  Point  v.  Warner, 
3  Hill  (K  Y.),  150;  Dickerson  v.  Rogers,'^  Humph.  (Tenn.)  179. 
unless  required  by  statute,  as  by  Laws  N.  Y.  1857,  ch.  628,  §  9  ;  2  E. 
S.  936,  §  15,  Banks'  ed.  He  is  one  who  receives  as  guests  all  who  choose 
to  visit  liis  house  without  any  previous  agreement  as  to  the  time  or  tlie 
terms  of  their  stay.  Wintermute  v.  Clarke,  5  Sandf.  (N.  Y.)  242. 
But  one  who  entertains  strangers  occasionally,  although  he  may  receive 
compensation  for  it,  is  not  an  innkeeper.  Lyon  v.  Smith,  Morris 
(Iowa),  184;  Bouv.  Law  Diet.  714.  Nor  is  one  who  keeps  an  inn 
merely  for  a  short  season  of  the  year,  and  for  select  persons  who  are 
lodgers.     Story  on  Bailm.,  §  475. 

An  inn  has  been  defined  to  be  a  house  where  the  traveler  is 
fm-nished  with  every  thing  for  which  he  has  occasion  whilst  on  his 
way.  Thompson  v.  Lacy,  3  B.  &  Aid.  283 ;  LLolder  v.  Soulby,  8  J. 
Scott  (N.  S.),  254. 

§  2.  Who  are  innkeepers.  The  owner  of  a  house  of  public  enter- 
tainment, e.  g.,  a  tavern  and  a  coffee  house,  where  lodging  and  enter- 
tainment were  provided  for  travelers  and  others  indiscriminately,  but 
which  were  not  frequented  by  stage  coaches  and  wagons,  and  had  no 
stable  belonging  to  them,  was  considered  subject  to  the  liabilities  of 
an  innkeeper,  even  where  the  guest  did  not  appear  to  have  been  a  trav- 
eler, but  one  who  had  previously  resided  in  ready  fm-nished  lodgings. 
Y0L.IY.— 1 


2  INNKEEPERS. 

Thompson  v,  Lacy^  3  B.  &  Aid.  283.  But  the  keeper  of  a  mere  coffee 
house  is  not  an  innkeeper  {Doe  v.  Laming^  4  Camp.  Y4) ;  nor  is  one 
who  keeps  a  mere  private  boarding-house  or  lodging-house  {South- 
wood  X.  Myers,  3  Bush  [Ky.],  681 );  nor  is  the  keeper  of  a  restaurant. 
Carpenter  v.  Tayloi\  1  Hilt.  (N.  Y.)  193 ;  Peojple  v.  Jones,  54:  Barb. 
311. 

The  proprietor  of  a  pubHc  house,  designated  as  a  "  hotel,"  where  all 
comers  resrister  theii*  names  and  are  furnished  with  rooms  without 
special  agreement,  and  where  meals  are  furnished  on  the  "  European 
plan,"  is  an  innkeeper  with  all  the  responsibilities  of  such  a  character 
in  respect  to  the  guests  who  lodge  in  his  house.  Krohn  v.  Sweetiey,  2 
Daly  (IT.  Y.),  200.  And  one  who,  without  license,  entertains  a  circus 
troupe  and  occasionally  transient  guests,  pre»u-7nes,  under  the  Massa- 
chusetts statute,  to  be  an  innkeeper,  although  he  keeps  no  stable  and 
part  of  his  house  is  used  as  a  grocery.  CoTn'nionwealth  v.  WetJierhee, 
101  Mass.  214.  "Where  a  company  is  the  proprietor  of  an  inn,  although 
the  justice's  license  is  in  the  name  of  a  paid  manager,  yet  an  action 
for  the  loss  of  a  guest's  goods  cannot  be  maintained  against  such 
manager.  The  company  is  the  real  "  innkeeper."  Dixon  v.  Birch, 
L.  E.,  8  Exch.  135 ;  5  Eng.  E.  330. 

§  3.  Who  are  guests.  It  is  sometimes  difficult  to  define  what  con- 
stitutes the  relationship  of  innkeeper  and  guest.  Ingalshee  v.  Wood, 
36  Barb.  (N.  Y.)  452.  It  makes  no  difference  how  long  a  man  remains 
at  an  inn,  whether  his  sta.y  be  of  days',  weeks'  or  months'  duration,  so 
long  as  lie  retains  his  character  as  a  traveler,  he  is  a  guest".  Smith  y, 
Keyes,  2  IS".  Y.  Sup.  (T.  &  C.)  650 ;  Shoecraft  v.  Bailey,  25  Iowa, 
553 ;  JVorcross  v.  JSforcross,  53  Me.  163  ;  Jalie  v.  Cardinal,  35  "Wis. 
118.  A  townsman  or  a  neighbor  may  be  a  traveler,  and  therefore  a 
guest  at  an  inn,  as  well  as  he  who  comes  from  a  distance,  or  from  a 
foreign  country.  Walling  v.  Potter,  35  Conn.  183.  A  lumberman 
who  stays  at  a  hotel  two  or  three  days,  and  then,  stating  that  he  should 
be  there  frequently  during  the  summer,  procures  a  deduction  of  one- 
half  from  the  regular  rate,  is  a  guest  and  not  a  regular  boarder.  Shoe- 
craft  v.  Bailey,  25  Iowa,  553.  A  guest  is  a  wayfarer  who  stops  at  an 
inn,  and  is  accepted.     Manning  v.  Wells,  9  Humph.  Y4G. 

Ill  order  to  constitute  one  a  guest  at  an  inn,  it  is  not  necessary  to  be 
there  in  person ;  it  is  sufficient  if  his  property  be  there  in  charge  of  his 
wife,  servant  or  other  member  of  his  family.  CoyhendaZl  v.  Eaton,  55 
Barb.  (N.  Y.)  188  ;  S.  C,  37  How.  (N.  Y.j  438 ;  Piper  v.  Manny,  21 
Wend.  282.  If  a  person  puts  up  his  horse  at  an  inn  it  makes  him  a 
guest,  and  the  relation  extends  to  all  his  goods  left  at  the  inn,  by  liis 
taking  a  room,  and  by  his  taking  some  of  his  meals  at  the  inn  and 
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lodgiug  tiiere  a  portion  of  the  tiuie.  McDaniels  v.  liobhison,  26  Vt. 
316 ;  Washburn  v.  Jones,  14  Barb.  (N.  Y.)  193.  But  if  an  inn- 
keeper agrees  to  keep  a  stallion  for  two  days  in  a  week  during  the 
season,  and  to  furnish  feed  and  a  specified  box-stall  in  his  stable,  and  to 
board  the  man  in  charge  of  the  horse  at  less  than  the  usual  price  to 
guests,  and  the  horse  is  burned  to  death  by  a  fire  which  consumed  the 
stable,  the  innkeeper  is  not  liable,  as  the  relation  of  guest  and  innkeeper 
does  not  exist.  Mowers  v.  Fethers,  61  N.  T.  (16  Sick.)  34 ;  19  Am. 
Rep.  244.  Where  a  fire  company  gives  a  ball,  at  an  inn,  where  rooms 
for  dancing,  dressing,  and  supper  are  furnished  by  an  innkeeper  who  is 
paid  therefor  by  the  company,  which  sells  tickets  for  the  ball  to  partifts 
who  desire  them,  at  a  specified  price,  and  the  clothing  of  a  person  pur- 
chasing a  ticket  and  attending  the  ball  is  stolen,  the  innkeeper  is  not 
liable,  as  such  j)erson  is  not  his  guest.  Ccurter  v.  Hobbs,  12  Mich.  52. 
Purchasing  liquor  at  an  inn  is  sufficient  to  constitute  the  buyer  a  guest. 
McDonald  v.  Edgerton,  5  Barb.  560. 

§  4.  Distiuctiou  between  innkeepers  and  l)oar(ling-housekeei)ers. 
One  who  keeps  a  house  principally  for  the  accommodation  of  emigrants 
is  not  a  boarding-housekeeper ;  he  is  an  innkeeper.  The  great  distinc- 
tion between  a  boarding-house  and  an  inn  is  that  in  a  boarding-house 
the  guest  is  under  an  express  contract,  at  a  certain  rate,  for  a  certain 
period  of  time ;  but  in  an  inn  there  is  no  express  agreement.  The 
guest  being  on  his  way  is  entertained  from  day  to  day,  according 
to  his  business,  upon  an  implied  contract.  Willard  v.  Revnhardt,  2  E. 
D.  Smith  (N.  Y.),  148 ;  Shoecraft  v.  Bailey,  25  Iowa,  553  ;  Chamber- 
lain V.  Masterson,  26  Ala.  371. 

An  inn  is  distinguished  from  a  private  boarding-house  mainly  in  this, 
that  the  keeper  of  the  latter  is  at  liberty  to  choose  his  guests,  while  the 
innkeeper  is  obliged  to  entertain  and  furnish  all  travelers  of  good  con- 
duct and  means  of  payment  with  what  they  have  occasion  for  whilst  On 
their  way.     Pinkerton  v.  Woodward,  33  Cal.  557. 

A  hotel  keej^pr  is  subject  to  the  same  liabilities  as  an  innkeeper. 
Jones  V.  Osborn,  2  Chit  484 ;  ChanJjerlain  v.  Masterson,  26  Ala.  371. 

ARTICLE  II. 

DUTIES   AND   LIABILITIES    AT    COMMON    LAW. 

Section  1.  Duty  to  receive  and  to  entertain  guests.  An  inn- 
keeper is  bound  to  take  in  and  to  receive  all  travelers  and  wayfaring 
persons,  and  to  entertain  them  for  a  reasonable  compensation,  if  he 
can  accommodate  them.     Thompson  v.  Lacy,  3  B.  &  A.  283 ;  Grisv 
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nell  y.  Cook,  3  Hill  (N.  Y.),  485  ;  Hawthorn  v.  Hammond^  1  C.  &  K. 
404.  "Where  a  guest  has  engaged  and  paid  for  a  night's  lodging,  and 
the  innkeeper  refuses  to  let  him  have  it,  and  then  turns  the  guest  out 
of  the  inn  with  abusive  and  insulting  language,  he  is  liable  for  ex- 
emplary damages.  M'' Carthy  v.  Nhlcern,  22  Minn.  90.  A  guest  is 
not  entitled  to  select  particular  apartments,  nor  to  occupy  a  bedroom 
for  the  purpose  of  sitting  up  all  night,  so  long  as  the  innkeeper  is  will- 
ing and  offers  to  furnish  him  with  a  proper  room  for  that  purpose. 
Fell  V.  Knight,  8  M.  &  W.  269  ;  5  Jur.  554. 

If  an  innkeeper  improperly  refuses  to  receive  or  to  provide  for  a 
guest,  he  is  liable  to  be  indicted  therefor.  Rex  v.  Iveivs,  7  C.  &  P.  213. 
But,  he  may  not  only  refuse  to  receive  a  guest  who  conducts  himself  in 
a  disorderly  and  noisy  manner ;  he  may  compel  him,  under  such  cir- 
cumstances, to  leave  the  inn  even  after  he  has  been  received  as  a  guest. 
Id. ;  Markham  v.  Brown,  8  N.  H.  523 ;  Howell  v.  Jackson,  6  C.  &  P. 
723 ;  Commonwealth  v.  MitclieU,  2  Pars.  (Penn.)  Sel.  Cas.  431 ;  ante. 
Vol.  1,  343. 

§  2,  Liability  for  property  of  guest.  The  liability  of  an  inn- 
keeper is  the  same  in  character  and  extent  as  that  of  a  common  carrier. 
2  Kent's  Comm.  592 ;  Treiber  y.  Burrows,  27  Md.  130.  And  it  is 
not  limited  to  property  of  any  particular  kind  or  value ;  it  embraces 
all  the  personal  property  of  the  guest  brought  to  the  inn.  Kellogg  v. 
Sweeney,  1  Lans.  (N.  Y.)  397 ;  46  N.  Y.  (1  Sick.)  291 ;  7  Am.  Rep.  333  ; 
Pinkerton  v.  Woodward,  33  Cal.  557.  He  is  responsible  for  money 
belonging  to  his  guest.  Kent  v.  Shucka/rd,  2  B.  &  Ad.  803 ;  Wilkins 
V.  Karle,  49  N.  Y.  (5  Hand)  172  ;  4  Am.  Rep.  655.  But  this  liability 
only  extends  to  such  goods  as  are  brought  into  the  inn  in  the  character 
of  guests.  Mateer  v.  Brown,  1  Cal.  221.  He  is  liable  for  the  loss  of 
a  parcel  left  in  the  lobby  or  hall  of  the  inn.  Candy  v.  Spencer,  3  F. 
d:F.  306;  Norcross  x.  Nor  cross,  53  Me.  163.  And  he  is  bound  to 
extraordinary  diligence  in  preserving  the  property  of  his  guests 
intrusted  to  his  care.  Gile  v.  Lihhy,  36  Barb.  (N.  T.)  7.0  ;  Packard 
y.  Northcraft,  2  Mete.  (Ky.)  439  ;  Sasseen  v.  Clark,  37  Ga.  242.  His 
liability  continues  until  the  guest  with  his  property  has  left  the  prem- 
ises of  the  iim.  Seymour  v.  Cook,  53  Barb.  (N.  Y.)  451.  And  he  is 
not  exonerated  fmin  his  liability  although  the  guest  d<»,  with  the  inn- 
keeper's assent,  what  it  was  the  latter'^  duty  to  do,  as  where  a  guest,  pre- 
jiaring  to  depart,  leads,  with  the  innkeeper's  consent,  his  own  horse 
from  tlu!  stable  of  the  inn,  and  in  so  doing  while  passing  a  stall  iu 
which  a  stallion,  the  ])roperty  of  aiiother  guest,  is  standing,  his  horse 
U  injured  by  the  kick  of  the  stallion.  Id. 

An  innkeeper  is  generally  liabh^  only  for  the  goods  brought  within 
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the  inn.  Calye's  case,  8  Co.  E.  32;  2  Kent's  Comm.  592.  Yet, 
if  an  innkeeper,  or  liis  servant,  directs  a  load  of  the  guest's  goods  to  be 
deposited  in  a  specified  open,  uninclosed  space  near  the  public  highway 
and  the  inn,  and  the  goods  are  there  stolen,  the  innkeeper  is  liable. 
Piper  V.  Mminy,  21  AYend.  282 ;  Masmi  v.  Thompson,  9  Pick.  280. 
It  is  sufficient  that  the  goods  are  received  into  the  care  and  keeping  of 
the  innkeeper,  or  infra  hospitium.  Id.  Bat,  if  he  did  not  request  the 
innkeeper  to  take  charge  of  his  load  of  goods,  nor  put  them  in  his  care 
the  innkeeper  will  not  be  liable,  although  they  are  stolen.  Alhin  v. 
Preshy,  8  N.  H.  408.  A  delivery  of  the  goods  into  his  personal  cus- 
tody is  not  necessary  in  order  to  make  him  responsible ;  for  although 
he  may  not  know  any  thing  of  such  goods,  when  delivered  to  his  ser- 
vant, he  is  bound  to  pay  for  them,  if  they  are  stolen  or  carried  away, 
even  by  some  person  unknown.  Clute  v.  Wiggins,  14  Johns.  (N.  Y.) 
175  ;  Trieber  v.  Burrows,  27  Md.  130 ;  21  id.  320 ;  Sasseen  v.  ClarTc, 
37  Ga.  242  ;   Pochard  v.  Northcraft,  2  Mete.  (Ky.)  442. 

If  the  agent  of  a  corporation,  engaged  in  their  business,  becomes  the 
guest  of  an  innkeeper,  and  while  he  is  a  guest,  is  robbed  in  the  inn, 
of  money  delivered  to  him  by  his  principals,  to  be  expended  in  their 
behalf,  the  innkeeper  is  liable  therefor  to  the  corporation.  Berkshire 
Woollen  Co.  v.  Proctor,  7  Cush.  417  ;  Towson  v.  Havre-de-Grace  Bamk, 
6  H.  &  J.  47. 

An  innkeeper  is  not  liable  for  the  property  of  one  who  is  a  boarder 
for  a  time  under  a  special  contract  ( Vance  v.  Throckmorton,  5  Bush 
[Ky.],  41  ;  Neal  v.  Wilcox,  4  Jones'  L.  146) ;  nor  is  he  liable  for  the 
loss  or  embezzlement  of  his  guest's  money,  when  the  latter  does  not 
deposit  it  on  the  security  of  the  inn,  but  intrusts  it  to  another  guest  or 
inmate  {Ilouser  v.  Tully,  62  Penn.  St.  92 ;  1  Am.  Rep.  390.  See 
Quhiton  V.  Court/ney,  1  Ilayw.  [N.  C]  40  [51] );  nor  where  he  retains 
the  exclusive  care  and  custody  of  his  goods.  Fuller  v.  Coats,  18  Ohio 
St.  343.  But  if  a  departing  guest,  after  paying  his  bill,  with  the  con- 
sent of  the  innkeeper,  leaves  his  baggage  in  the  inn,  in  case  of  loss 
thereof  within  a  reasonable  time,  the  innkeeper  is  liable  as  a  deposit- 
ary. Adam^  v.  Clemn,  41  Ga.  65  ;  5  Am.  Eep.  524.  So  he  would 
be  liable  if  the  guest  had  not  paid  his  bill,  and  had  departed  with 
the  intention  of  returning,  if  he  left  his  baggage  at  the  inn. 
Murray  v.  Ckirke,  2  Daly  (N.  Y.),  102.  If  the  guest  who  owns  the 
goods  knowingly  allows  another  person  to  exercise  acts  of  ownership 
over  them,  without  informing  the  landlord  that  the  goods  are  his,  and 
they  are  carried  away  by  such  other  person,  the  landlord  is  released 
from  liability.     Kelsey  v.  Berry,  42  111.  469. 
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§  3.  Liability  for  acts  of  servants.  An  innkeeper  is  responsible 
for  the  acts  of  his  domestics  and  servants,  as  well  as  for  the  acts  of  his 
other  guests,  if  goods  of  a  guest  are  stolen  or  lost  {CoykendaU  v.  Eaton., 
55  Barb.  \^.  Y.]  188  ;  Shaw  v.  Berry,  31  Me.  478  ;  Piper  r.  Manny, 
21  Wend.  282  ;  Lasseen  v.  Clarh,  37  Ga.  242  ;  Day  v.  Bather,  2  Hurl. 
&  Colt.  14  ;  Rockwell  v.  Proctor,  39  Ga.  105  ;  Treiber  v.  Burrows,  27 
Md.  130  ;  21  id.  320)  ;  and  it  has  been  held  that  he  is  responsible  for  a 
tort  or  injmy  done  by  his  servants  to  the  person  of  his  guest,  without 
his  own  co-operation  or  consent.      Wade  v.  Thayer,  40  Cal.  578. 

§  4.  What  excuses  liability.  The  innkeeper  may  exonerate  him- 
self from  any  liability  for  loss  of  goods  by  his  guests,  by  showing  that 
it  was  by  no  fault  or  neglect  of  himself  or  his  servants,  or  of  any  other 
guest,  that  the  loss  occurred.  Dessauer  v.  Baker,  1  Wilson  (Ind.),  429  ; 
Yance  v.  Throckmorton,  5  Bush  (Ky.),  41.  But  see  Hidett\.  Swift,  33 
N.  y.  (6  Tiff.)  571 ;  ShoAjo  v.  Ber7'y,  31  Me.  (1  Eed.)  478.  And  he 
may  be  exonerated  by  showing  that  the  guest  had  taken  upon  himself 
exclusively  the  custody  of  his  own  goods,  or  had  by  his  own  neglect 
exposed  them  to  the  peril.  Vam,ce  v.  Throckmorton,  5  Bush  (Ky.),  41 ; 
Burgess  v.  Clements,  4  M.  &  S.  306.  An  innkeeper  is  only  prima 
facie  liable  for  loss  or  damage  to  goods  of  his  guest,  while  in  his  pos- 
session ;  and  he  may  exculpate  himself  by  proof  that  the  loss  did  not 
happen  through  any  neglect  or  fault  on  his  part,  or  that  of  his  servants 
for  whom  he  is  responsible.  Laird  v.  Eichold,  10  Ind.  212.  But  the 
burden  of  proof  is  upon  him.  Norcross  v.  Norcross,  53  Me.  163.  In 
respect  to  property  brought  to  an  inn  by  a  guest  for  the  purpose  of 
carrying  on  any  trade  or  business,  the  innkeeper  is  relieved  from 
the  special  liabiHty  of  tlie  common  law.  Myers  v.  Cottrill,  5  Biss. 
465 ;  Mmoers  v.  Fethers,  61  N.  Y.  (16  Sick.)  34 ;  19  Am.  Kep.  244- 

An  innkeeper  is  exempt  from  liability  for  the  loss  of  his  guest's 
goods,  when  the  loss  is  occasioned  by  the  act  of  God,  or  of  the  public 
enemy,  or  through  the  fault  of  the  owner,  and  without  negligence  of 
the  innkeeper  himself,  or  his  servants.  Ilulett  v.  Swift,  42  Barb.  (N- 
Y.)  230;  S.  C.,33  N.  Y.  (6  Tiff.)  571;  SihUy  v.  AldHch,  33  N.  H. 
553  ;  Merrittv.  ClagJiom,  23  Vt.  177 ;  Thiekstun  v.  Hawa/rd,  8  Blackf. 
535.  In  the  case  of  Ilulett  v.  Swift,  supra,  the  court  of  appeals  held 
that  the  innkeeper  is  responsible  for  the  loss  of  the  goods  of  his  guest  by 
fire,  tlic  cause  of  the  lire  being  unknown,  and  the  guest  being  free  from 
negligence.  But  see  Laws  of  N.  Y.  1866,  ch.  638  ;  Faucett  v.  Nich- 
ols, 64  N.  Y.  (19  Sick.)  377,  380.  In  case  of  a  loss  of  tlie  goods  in- 
trusted to  tlio  innkeeper  l)y  his  guests,  there  is  a  presumption  of  a  want 
of  proper  diligence  l)y  the  landlord.  Sasseen  v.  Cla/rk,  37  Ga.  242  j 
Johnson  V.  Richardson,  17  lU.  302  ;  IliU  v.  Owen,  5  Blackf.  323. 
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§  5.  Contributory  negligence  on  the  part  of  the  guest.  AVhether 
the  guest  has  by  his  neghgence  contributed  to  produce  the  loss,  is  always 
a  question  for  the  jury.  Read  v.  Aonidon,  41  Yt.  15  ;  Cashill  v.  Wright, 
37  Eng.  Law  &  Eq.  175.  Primarily  the  innkeeper  is  responsible  for 
the  loss,  and  he  must  show  contributory  negligenee  on  the  part  of  the 
guest.  Fowlei'  v.  Dorlon,  24  Barb.  (N.  Y.)  384  ;  Johnson  v.  Richa/rd- 
son,  17  111.  302.  Want  of  ordinary  care  on  the  part  of  the  guest,  in 
the  care  or  management  of  the  property,  contributing  to  the  loss,  will 
exonerate  the  innkeeper  from,  his  liability.  Chamberlain  v.  Masterson, 
26  Ala.  371 ;  HadUy  v.  Upshanjo,  27  Tex.  547 ;  Profilet  v.  Ball,  14 
La.  Ann.  524. 

A  guest  at  a  hotel  who  hands  his  pocket-book  to  the  clerk  for  safe- 
keeping is  not  guilty  of  negligence  in  not  informing  the  clerk  that 
there  is  money  in  the  pocket-book  {Shoecraft  v.  Bailey,  25  Iowa, 
553)  ;  but  if  he  carries  a  large,  sum  of  money  in  his  valise  and  conceals 
the  fact  from  the  innkeeper,  and  allows  the  valise  to  be  treated  as  mere 
luggage,  he  is  guilty  of  gross  negligence.  Fowler  v.  Borlon,  24  Barb. 
(N.  Y.)  384  ;  Treiher  v.  Burrows,  27  Md.  130  ;  21  id.  320. 

A  guest  at  an  inn  is  not  bound  to  keep  his  room  locked  at  all  times, 
to  entitle  him  to  recover  for  a  robbery  {Biuldenhurg  v.  Benner,  1 
Hilt.  [N.  Y.]  84) ;  and  although  the  guest  is  provided  with  the  key  to 
his  room  on  retiring  for  the  night,  and  does  not  lock  the  door,  yet, 
if  his  watch  is  stolen,  the  innkeeper  is  liable  for  the  loss.  Classen  v. 
Leopold,  2  Sweeny  (N.  Y.),  705.  But  if  a  guest  is  guilty  of  gfoss  neg- 
ligence, as  where  he  opens  his  driving  box  and  counts  his  monej^  in  the 
commercial  rooms,  in  the  presence  of  other  persons,  and  the  box  is 
then  insecurely  fastened,  the  innkeeper  is  relieved  from  his  liability. 
Armistead  v.  White,  6  Eng.  Law  &  Eq.  349.  See  Ojypenheim  v.  The 
White  Lion  Botel  Co.,  L.  E.,  6  C.  P.  514. 

§  6.  Liability  in  case  of  gratuitous  guest.  Lt  seems  that  if  an 
innkeeper  entertains  a  traveler  gratuitously,  he  will  not  be  liable  to 
him  as  a  guest  for  all  losses  and  damages,  in  the  same  manner  as  if  he 
received  a  compensation.     Thmrijpson  v.  Lacy,  3  B.  &  Aid.  283. 

ARTICLE  III. 

DUTIES   AND   LIABILrTIES   UNDER    STATUTES. 

Section  1.  Necessity  of  license.  At  common  law  any  person  may 
keep  an  inn  for  the  public  accommodation  without  a  license,  as  the 
keeping  of  it  is  not  a  francliise,  but  a  lawful  trade,,  open  to  every  citi- 
zen.    Overseers,  etc.,  of  Crown  Point  v.  Warner,  3  Hill  (N.  Y.),  150 ; 
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N'orcross  v.  Noroross^  53  Me.  163.  And  in  New  York  any  person 
may  now  keep  an  inn  or  taYem,  and  may  now  erect  and  maintain  a 
sign,  indicating  that  he  keeps  an  inn,  tavern  or  hotel,  without  having  a 
license  of  any  kind  unless  the  sale  of  intoxicating  liquors  is  made  a 
part  of  the  business.  PeopU  v.  Jtfurphy,  oVaxk.  (N.  Y.)  130.  See, 
too,  Curtis  V.  State,  5  Ham.  324. 

A  license,  to  one  man  to  keep  a  tavern  at  his  house  in  a  village,  will 
not  authorize  another,  who  has  formed  a  partnership  with  him  for 
the  sale  of  spirituous  liquore,  to  sell  liquors  at  a  house  on  the  same 
lot,  and  within  the  same  inclosure  with  the  tavern.  HaWs  case, 
8  Gratt.  588  ;  Coynmmnoealth  v.  EstaloorJc,  10  Pick.  (Mass.)  293. 

§  2.  Notice  to  guest  as  affecting  liability  of  innkeeper.  At  com- 
mon law,  the  negligence  of  the  guest  in  the  care  of  his  goods  gener- 
ally exempts  the  landlord  from  liability  for  their  loss.  And  in  New 
York,  under  the  provisions  of  the  act  regulating  the  liability  of  hotel 
keepers  (chap.  42,  Laws  of  1855)  which  provide  that  where  the  proprie- 
tor of  any  hotel  provides  a  safe  for  money,  jewels  or  ornaments  of 
guests,  and  shall  post  a  notice  stating  the  fact,  in  the  rooms,  if  the 
guest  shall  neglect  to  deposit,  the  proprietor  shall  not  be  liable  for 
losses,  etc. ;  the  statutory  exemption  applies  to  all  moneys,  jewels  and 
ornaments,  and  applies  to  every  case  where  the  guest  has  the  time  and 
opportunity  to  make  the  -deposit,  however  inconvenient  and  trouble- 
some it  may  be  to  do  so.  And  he  must  even  deposit  his  personal  jew- 
elry and  pocket-money  or,  as  to  it,  the  innkeeper  has  the  protection  of 
the  statute.  The  guest  need  not  be  guilty  of  actual  negligence.  To 
neglect  does  not  generally  imply  carelessness  or  imprudence,  but  sim- 
ply an  omiss^lon  to  do,  or  to  perform  some  work,  duty  or  act.  Hosen- 
plaenter  v.  Eoessle,  54  N.  Y.  (9  Sick.)  262. 

The  statute  docs  not  relieve  the  innkeeper  of  his  common  law  lia- 
bility for  articles  not  expressly  mentioned,  such  as  a  watch  and  chain. 
Eamaley  v.  Leland,  43  N.  Y.  (4  Hand)  539 ;  Maltby  v.  Chapman,  25 
Md.  310  ;  Welsenger  v.  Tayhr,  1  Bush  (Ky.),  275  ;  Poj^e  v.  Hall,  14 
La.  Ann.  324.  But  see  Hyatt  v.  Taylor,  42  N.  Y.  (3  Hand)  259  ;  and 
Stevmrt  v.  Parsons,  24  Wis.  241. 

When  the  guest  offers  to  the  book-keeper  a  large  package  of  valua- 
bles, without  stating  its  contents  and  requests  him  to  deposit  it  in  the 
safe,  and  the  clerk  responds  that  the  package  will  be  safe  in  his  own 
room,  whercuj)on  the  guest  takes  it  to  his  room,  it  is  on  the  part  of  the 
guest  a  neglect  to  deposit  within  the  statute  {Bendetson  v.  French, 
46  N.  Y.  [1  Sick.]  266);  but  if  the  package  was  stolen  after  the  guest 
had  packed  his  trunk  for  his  departure,  and  had  ordered  the  tnink  to 
1)C  brought  down  from  his  room,  then  the  innkeeper  would  be  liable, 
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even  if  the  package  had  never  been  handed  to  him  pr  his  agents  to  be 
deposited  in  the  safe.  Id. 

Whether  a  package  contains  an  amount  of  money  sufficient  to  pay 
necessary  traveling  expenses  of  the  guest,  or  a  sum  greatly  exceeding 
such  expenses,  if  the  guest  offers  the  same  for  deposit,  describing  it 
only  as  "  money,"  yet  the  innkeeper  is  liable  in  the  whole  amount,  if 
the  package  be  lost.      Wilkins  v.  EarUy  44  N.  Y.  (5  Hand)  172. 

If  an  innkeeper  by  his  negligence  facilitates  the  setting  fire  to  his 
inn,  or  its  appiu*tenances,  the  statute  of  1866  does  not  protect  him  from 
his  common  law  liability  for  the  loss  by  fire  of  his  guest's  goods.  Fau- 
cett  V.  Mchols,  64  N.  Y.  (19  Sick.)  377;  reversing  S.  C,  4  T.  &  0. 
(N.  Y.)  597 ;  and  2  Hun  (K  Y.),  521. 


AETICLE  IV. 

RIGHTS    AND    POWERS    OF    INNKEEPERS. 

Section  1 .  In  general.  An  innkeeper  has  a  lien  upon  the  goods 
of  his  guest  for  his  board  and  lodging,  and  for  the  liquors  supplied  to 
him  {Grinnelly.  Cook,  3  Hill,  485;  Jones  v.  Thurloe,  8  Mod.  172), 
and  he  is  not  bound  to  examine  into  the  nature  and  extent  of  the  goods 
ordered  by  his  guest,  or  the  propriety  of  supplying  him  with  his  just 
wants,  provided  the  guest  is  possessed  of  reason,  and  is  not  a  minor, 
and  the  innkeeper  is  not  guilty  of  fraud  or  imposition  {Proctor  v. 
Nicholson,  7  C.  &  P.  67),  and  he  may  refuse  to  receive  and  to  enter- 
tain one  who  is  not  capable  of  paying  a  compensation  suitable  to  the 
accommodation  provided  {Tliompson  v.  Lacy,  3  B.  &  Aid.  283),  and  he 
may  expel  one  who  is  noisy  and  turbulent,  although  he  has  been  re- 
ceived as  a  guest.  Howell  v.  Jackson,  6  C.  &,  P.  723.  And  it  seems 
where  horses  are  left  at  an  inn  to  be  kept,  the  innkeeper,  as  such,  has  a 
right  to  detain  them  for  their  keeping,  although  the  one  who  brought 
them  there  is  not  a  guest.  Mason  v.  Thompson,  9  Pick.  (Mass.)  280  ; 
Peet  V.  McGraio,  25  Wend.  653.  • 

§  2.  Right  to  compensation.  That  an  innkeeper  has  a  right  to  be 
reasonably  compensated  for  the  accommodation  and  entertainment  fur- 
nished by  him  to  his  guests  is  a  principle  of  law  too  well  settled  to  need 
comment,  or  the  citation  of  authorities.  The  next  section  shows 
the  manner  of  securing  this  compensation  to  be  promptly  and  fully 
paid.  And  although  an  innkeeper  may  claim  a  lien  on  his  guest's 
goods  for  an  amount  in  excess  of  his  reasonable  charges,  yet  the  hen  is 
good  for  the  amount  that  is  justly  his  due.  Allen  v.  Smithy  12  0.  B. 
(N.  S.)  638. 
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§  3.  Lien  for  charges.  An  innkeeper  has  a  lien  for  the  amount  of 
his  reasonable  charges  on  the  goods  of  his  guest,  but  not  on  the  goods 
of  his  boarder.  Pollock  v.  Landis^  36  Iowa,  651 ;  Willard  v.  Rein- 
hardt,  2  E.  D.  Smith  (N.  T.),  148 ;  Ewart  v.  Stark,  8  Rich.  (S.  C.) 
423 ;  Hursh  v.  Byers,  29  Mo.  469.  And  see  Welch  v.  Pullman  Pal^xce 
Car  Co.,  16  Abb.  N.  S.  (N.  Y.)  352,  357.  And  if  he  furnish  in  good 
faith  entertainment  to  an  infant  without  knowledge  that  the  infant  was 
acting  without  the  consent  of  his  guardian,  he  has  a  lien  on  the  infant's 
baggage  for  the  amount  of  his  charges.  Watson  v.  Cross,  2  Duvall 
(Ky.),  147.  lie  has  a  lien  for  the  entertainment  of  the  servant,  upon 
such  property  of  the  master  as  the  servant  brings  with  him  to  the  inn. 
Smith  V.  Keyes,  2  N.  Y.  Sup.  (T.  &  C.)  650.  But  where  several  per- 
sons travel  together  and  put  up  together  at  an  inn,  the  goods  of  one 
cannot  be  detai;ied  for  the  board  of  all.  Clayton  v.  Butterfield,  10 
Rich.  Law  (S.  C),  300. 

An  innkeeper  cannot  enforce  his  lien  upon  the  baggage  of  his  guest 
by  sale  without  process  of  law.  Case  v.  Fogg,  46  Mo.  44.  And  it  has 
been  held  that  an  innkeeper's  lien  and  his  liability  stand  and  fall  to- 
gether.    Ingalsbee  v.  Wood,  36  Barb.  (N.  Y.)  452. 

An  innkeeper  has  no  lien  on  the  person  of  his  guest,  and  cannot 
therefore  detain  him  for  any  reckoning  due.  Still  less  has  he  any  right 
to  take  any  clothes  off  the  person  of  his  guest  as  a  security  for  the 
same  {Simholf  v.  Alford,  3  M.  &  W.  284 ;  S.  0.,  1  II.  •&  H.  13.  See 
Bu7npus  v.  Maynard,  38  Barb.  626) ;  nor  has  he  a  lien  for  his  keeping 
on  a  liorse  in  his  stable,  unless  he  is  placed  there  by  a  guest.  Binns  v. 
Pigot,  9  C.  &  P.  298  ;  Fox  v.  McGregor,  11  Barb.  41 ;  Young  y.  Kim- 
hall,  23  Penn.  St.  193.  And  he  has  no  lien  as  against  the  true  owner, 
upon  goods  in  possession  of  his  guest,  which  are  owned  by  a  third  party, 
unless  there  be  charges  on  the  specific  article  upon  wliicli  the  lien  is 
claimed.  Domestic  Sewing  Machine  Co.  v.  Walters,  50  Ga.  573,  In 
Wisconsin  he  has  a  lien  even  on  the  goods  of  a  third  party  which  are 
lawfully  in  the  guest's  possession.  Manning  v.  Ilollenheck,  27  Wis. 
202.  Sec,  also,  Sneadv.  Watkins,  1  C.  B.  (N.  S.)  267.  If  the  guest  is 
a  mail  contractor,  who  has  stables  and  feed  furnished  for  his  horses 
whicli  carry  the  mall,  the  innkeeper  has  no  lien  upon  the  horses  If  they 
are  daily  used  in  running  the  stages  while  carrying  the  mails.  Ilick- 
ma/n  v.  Thom,a8, 16  Ala.  666. 

§4.  Power  to  restrict  liability  by  notice.  The  liability  of  an 
innkeeper  is  not  atfected  by  merely  posting  in  the  guest's  room  a  notice 
declaring  liis  liability  to  bo  limited  by  the  non-observance  of  certain 
directions.  BodweU  v.  Bragg,  29  Iowa,  232 ;  Malthy  v.  Chapman,  25 
Md.  310.      But  if  a  guest  deposit  an  overcoat  and  the  contents  of  his 
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pockets  in  a  place  other  than  that  designated  by  the  rule  of  the  inn, 
which  is  reasonable,  known  to  the  guest  and  not  specially  waived,  the 
innkeeper  is  not  liable  for  the  loss.      Fuller  v.  Coats^  18  Ohio  St.  343. 

§  5.  Limits  and  exceptions  to  liability.  Unless  the  relation  of 
innkeeper  and  guest  exist,  the  innkeeper  is  under  no  liability  as  such. 
Ingalshee  v.  Wood,  36  Barb.  (N.  Y.)  452.  An  innkeeper  is  not  liable 
for  the  clothing  of  a  boarder,  which  may  be  stolen  from  the  boarder's 
room  without  the  innkeeper's  fault,  although  it  would  be  otherwise  as 
to  the  clothes  of  a  guest.  Manning  v.  Wells,  9  Humph.  Y46.  Where 
a  regular  boarder  delivers  valuables  to  an  innkeeper  for  safe-keeping, 
the  innkeeper  is  liable  only  as  a  depositary  without  reward.  JoJinson 
V.  Reynolds,  3  Kans.  257. 

The  innkeeper  is  responsible  only  for  his  guest's  baggage,  and  that 
term  does  not  include  merchandise  or  other  valuables,  such  as  silver 
knives,  forks  and  spoons  {Pettigrew  v.  Ba/rnum,  11  Md.  434) ;  and  if 
the  baggage  of  a  guest  is  carried  away  by  one  whom  the  owner  has 
allowed  to  exercise  over  it  acts  of  ownership,  without  informing  the 
innkeeper  whose  baggage  it  was,  the  innkeeper  is  not  liable.  Kelsey 
V.  Berry,  42  111.  469. 

• 

ARTICLE  Y. 

REMEDIES   OF    DfNKEEPER. 

Section  1.  In  generaL  An  innkeeper  may  bring  an  action  for  the 
recovery  of  his  compensation  for  the  accommodation  and  entertainment 
he  furnishes  a  guest.  1  Bouv.  Law  Diet.  714.  And,  like  a  common 
carrier,  he  is  entitled  to  a  right  of  lien  upon  the  goods  of  the  guest  as  a 
security  for  the  payment  of  such  compensation,  and  he  may  detain  the 
goods  for  what  is  due  to  him  for  the  lodging  and  entertainment  pro- 
vided for  the  guest  until  the  entire  debt  is  paid.  Yorh  v.  Grindstone, 
1  Salk.  388. 

But  an  innkeeper  has  no  lien  on  the  goods  in  possession  of  his  guest, 
as  against  the  true  owner,  unless  there  be  charges  upon  the  specific 
article  on  which  the  lien  is  claimed.  Domestic  Sewing  Machine  Co.  v. 
Waiters,  50  Ga.  573. 

§  2.  Lien  for  charges,  how  enforced.  An  innkeeper  has  no  right 
to  enforce  his  lien  on  the  baggage  of  a  guest,  by  sale,  without  due  pro- 
cess of  law.  Case  v.  Fogg,  46  Mo.  44.  And  a  petition  to  enforce  a 
lien  on  the  baggage  of  a  guest  for  board  and  lodging  must  allege  that 
the  petitioner  is  a  tavern  keeper  ;  an  averment  that  he  is  "  landlord  and 
proprietor  "  of  the  house  is  insufficient.  Southwood  v.  Myers,  3  Bush 
(Ky.),  681;  Peet  v.  McGraw,^^  Wend.  653. 
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ARTICLE  VI. 

EEj^tEDIES   FO    GUEST. 

Section  1.  Action  to  enforce  innkeeper's  liability.  An  action 
may  be  maintained  against  an  innkeeper  to  recover  the  value  of  per- 
sonal property  left  in  his  charge  by  a  guest  and  subsequently  stolen, 
Rockwell  V.  Proct(yr,  39  Ga.  105 ;  People  v.  Willett,  15  How.  (N.  Y.) 
Pr.  210;  S.  C,  6  Abb.  Pr.  37;  26  Barb.  78.  In  such  action,  at 
common  law,  it  must  appear,  1st,  that  defendant  kept  an  inn ;  2nd,  that 
the  goods  were  lost  at  his  inn ;  and  3rd,  that  at  the  time  of  the  loss  the 
relationship  of  innkeeper  and  guest  existed  between  the  defendant  and 
the  plaintifE.     CarUr  v.  IMhs,  12  Mich.  52. 

For  the  requisites  of  the  petition  under  Swan  &  C.  (Ohio)  Stat.  1425, 
to  recover  of  an  innkeeper  for  lost  baggage,  see  Prescott  v.  Bruce,  2 
Cin.  (Ohio)  58.  An  innkeeper  is  not  liable  in  trover  for  property  in- 
trusted to  him  in  the  line  of  his  business,  unless  an  actual  conversion 
is  shown.     EalUnlake  v.  Fish,  8  Wend.  (N.  Y.)  547. 

A  liotel  guest,  if  he  have  property  in  his  possession  as  a  gratuitous 
bailee,  and  deliver  it  into  the  custody  of  the  landlord,  he  may  have  an 
action  in  his  own  name  against  the  landlord  to  recover  for  its  loss. 
Kellogg  v.  Sweeney,  1  Lans.  (N.  Y.)  397. 

§  2.  Rule  as  to  damages.  The  remedies  against  an  innkeeper  for 
the  loss  of  goods  are  similar  to  those  against  a  common  carrier  (Jones 
on  Bailin.  95) ;  and  the  measure  of  damages  would  doubtless  be  the 
same ;  that  is,  the  value  of  the  goods  at  the  time  of  their  loss.  Interest 
on  such  value  might  be  allowed  by  way  of  damages.  Spar  v.  Wehnan, 
11  Mo.  230.  As  to  damages  for  wrongfully  turning  a  guest  out  of  an 
inn,  ante,  3,  art.  2,  §  1.      • 
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INSURANCE. 

TITLE  I. 

OF  FIEE  INSURANCE. 

ARTICLE  I. 

NATURE   OF   INSURANCE. 

Section  1.  In  general.  Insurance  is  a  contract,  whereby  one 
person  undertakes  to  compensate  another,  if  he  shall  suffer  loss. 
It  must,  like  other  contracts,  have  a  sufficient  consideration.  "  All 
that  is  requisite  to  constitute  such  a  contract  is  the  payment  of 
the  consideration  by  the  insured,  and  the  promise  of  the  insurer 
to  pay  the  amount  of  the  insurance,  upon  the  happening  of  injury 
to  the  subject  by  a  contingency  contemplated  in  the  contract." 
ComTnonwealth  v.  Weatherhee,  105  Mass.  160.  It  is  applicable  to  every 
form  of  possible  loss.  It  cannot  justly  be  made  a  subject  of  profit  to 
the  insured,  as  it  is  in  its  nature  only  a  contract  of  indemnity.  If  the 
insured  has  sustained  no  damage,  the  contract  is  not  broken.  WiUon  v. 
HiU^  3  Mete.  (Mass.)  69.  It  ought  to  furnish  protection  only  against 
a  real  loss,  and  to  the  precise  amount  of  that  loss.  Kemp  v.  Vigne,  1 
T.  R.  309  ;  Carpenter  v.  Providence  Ins.  Co.,  16  Pet.  (U.  S.)  503.  It 
is  a  contract  which,  though  different  in  its  nature  from  all  other  con- 
tracts, is  governed  by  the  same  principles  which  apply  to  other  contracts. 
Cornfoot  v.  Fowlce,  6  Mees.  &  Wels.  379.  The  contract  being  for  in- 
demnity against  some  peril,  is  conditional  on  the  risk  attaching.  Where 
the  subject  is  never  put  at  risk,  no  premium  is  earned  {Stevenson  v. 
■Snmo,  3  Burr.  1237  ;  Tyriex.  Fletcher,  Cowp.  668) ;  and  if  it  has  been 
paid,  it  must  be  repaid.  But,  if  the  risk  has  once  attached,  there  is 
no  apportionment  of  the  premiums  afterward.  The  contract  is  per- 
sonal, and  is  not  annexed  to  or  transferable  with  the  thing  insured, 
except  by  special  agreement.  Wilson  v.  Hill,  3  Mete.  (Mass.)  QQ ; 
Sadlers''  Co.  v.  Badcoch,  2  Atk.  554 ;  Adams  v,  Rockingham  Im.  Co.j 
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29  Me.  292 ;  Alexa/iidria  v.  Zawretice,  10  Pet.  (U.  S.)  512.  It  is  the 
loss  wliicli  the  person  insared  may  sustain  which  is  insured  against,  and 
when  he  parts  with  the  thing  insured,  his  hability  to  injury  ceases, 
while  the  new  owner  can  claim  no  indemnity,  as  he  is  a  stranger  to  the 
contract.     Lynch  v.  DalzeU,^:  Bro.  Par.  Cas.  431. 

By  special  agreement  the  insurance  may  be  made  to  run  with  the 
title.  There  may  be  several  independent  interests  in  the  same  property. 
Carpenter  v.  ProvUence  Ins.  Co.,  16  Pet.  (TJ.  S.)  501.  Thus  a  mort- 
gagee may  insure,  and  if  he  receives  the  amount  insured,  the  mortgagor 
can  get  no  advantage  from  it,  in  the  absence  of  special  contract.  White 
V,  Brovm,  2  Cush.  (Mass.)  412 ;  Gushing  v.  TJiompson,  3-1  Me.  496 ; 
Leeds  v.  Cheetham,  1  Sim.  146  ;  Mildmay  v.  Folgham,  3  Yes.  Jr.  472 ; 
Honore  v.  Lamar  Ins.  Co.,  51  111.  409.  Where  the  amount  of  indem- 
nity is  fixed  by  the  agreement  of  the  parties,  the  policy  is  called  a 
valued  one,  and  in  this  class  are  life,  and  most  accident  policies,  but 
where  tlie  indemnity  is  to  be  measured  by  the  amount  of  loss,  as  de- 
termined after  its  occurrence,  the  pohcy  is  an  open  one.  May  on  Ins., 
§  7.  There  is  always  an  element  of  chance  involved.  If  the  amount, 
time  and  nature  of  the  loss  were  certain,  the  person  in  danger  could 
provide  his  own  indemnity.  The  uncertainty  may  be  either  in  the 
time  when  the  loss  wiU  occur,  if  it  occurs  at  all,  or  in  the  amou'lit  of 
damage,  or  in  both  combined.  In  life  insurance,  for  instance,  the 
event,  the  death  of  the  party  insured,  must  occur,  and  there  is  no  un- 
certainty about  its  nature,  but  the  date  is  unknown.  The  person  who 
has  insured  a  risk  may  himself  seek  indemnity  against  tlie  chance  of 
loss  which  he  has  assumed,  by  reinsuring  the  risk.  This  is  in  theory  a 
legitimate  original  insurance,  but  actually  amounts  to  a  transfer  of  part 
of  the  lialjility  assumed.  Merry  v.  Prince,  2  Mass.  176.  The  party 
who  is  originally  insured  is  a  stranger  to  this  contract  which  binds  the 
reinsurer  to  reimburse  to  the  first  insurer  the  loss  which  may  occur  to 
tlie  subject  insured  to  the  extent  agreed.  Hone  v.  Mutual  Ins.  Co.,  1 
Sandf.  (N.Y.)  137 ;  S.  C,  2  N.  Y.  (2  Comst.)  235  ;  Strong  v.  Phamixlns. 
Co.,  62  Mo.  289 ;  21  Am.  Rep.  417.  The  reinsurer  can  make  any  defenses 
which  are  open  to  the  insurer,  biit  must  pay  him,  whether  he  has  paid,  or 
is  able  to  pay,  tlie  loss.  iY  Y.  Ins.  Co.  v.  Protection  Lis.  Co.,  1  Story 
(C.  C),  458 ;  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443  ;  Honey. 
Mutual  Ins.  Co.,  1  Sandf.  (N.  Y.)  137 ;  S.  C,  2  N.  Y.  (2  Comst.)  235. 
The  reinsured  must  observe  good  faith  with  the  reinsurer,  and  if  he  con- 
ceals material  facts,  he  cantiot  enforce  the  contract.  Bowery  Ins.  Co.  v. 
N.  Y.  In^,  Co.,  17  Wend.  (N.  Y.)  359.  If  the  insurer  is  not  liable  him- 
self, he  can  recover  nothing  from  the  reinsurer,  for  no  loss  has  come  to 
him.     Ea/jle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443  ;  N.  Y.  Lis.  Co. 
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V.  Protection  Ins.  Co.,  1  Story  (U.  S.),  458;  Delaware  In.<i.  Co.  v. 
Quake?'  City  Ins.  Co.,  3  Grant's  Gas,  (Penu.)  71.  As  the  contract  is  an 
aleatory  one,  where  tlie  equivalent  consists  in  chances  of  gain  or  loss, 
and  not  a  commutative  one,  in  which  the  thing  given,  or  tlie  act  done, 
is  regarded  as  an  exact  equivalent  of  the  money  paid,  it  is  possible  for  the 
insured  to  enter  into  separate  contracts  of  insurance  with  several  parties. 
This  is  called  double  insurance.  Australia?i  Agricultural  In^s.  Co.  v. 
Sawiders,  L.  R.,  10  C.  P.  668 ;  14  Eng.  R.  501.  But  by  the  nature  of 
the  contract  it  is  never  a  source  of  absolute  gain  to  the  insured,  but  only 
an  indemnity,  and  therefore  he  can  never  collect  more  than  his  loss,  but 
he  may  elect  of  which  insurer  he  will  take  his  indemnity.  In  case  of 
double  insurance,  the  several  concurrent  insurers  are  considered  as  iden- 
tical in  interest,  and  have  a  right  to  demand  contribution  between  them- 
selves, so  that  they  may  equitably  share  the  loss.  Godin  v.  London  Ass. 
Co.,  1  Burr,  492 ;  Lucas  v.  Jefferscm  Ins.  Co.,  6  Cow.  (^.  Y.)  635  ; 
Stacey  v.  Franklin  Ins.  Co.,  2  W.  &  S.  (Penn.)  506  ;  Newhy  v.  Reed, 
1  W.  Bl.  416 ;  Pearia  Ins.  Co.  v.  Lewis,  18  111.  553 ;  Baltimore  Ins. 
Co.  V.  Loney,  20  Md.  20  ;  Sloat  v.  Eoyal  Ins.  Co.,  49  Penn.  St.  14 ; 
Merrick  v.  Gerinania  Ins.  Co.,  54  id.  2Y7. 


ARTICLE  II. 

CONTRACT  ;    PARTIES  ;    CONSTRTJCTION. 

Section  1.  Form  of  the  contract.  Like  all  other  contracts  which 
are  not  required  by  statute  to  be  in  writing,  the  contract  of  insurance 
may  be  made  by  parol.  Dodd  v.  Gloucester  Ins.  Co.,  120  Mass.  468  ; 
Ins.  Co.  V.  Colt,  20  Wall.  560  ;  Ide  v.  Phcenix  Ins.  Co.,  2  Biss.  (C.  C.) 
333  ;  2£obile  Ins.  Co.  v.  3£cMilla/n,  31  Ala.  711 ;  Dayton  Ins.  Co.  V. 
Kelly,  24  Ohio  St.  345  ;  15  Am.  Rep.  612 ;  Relief  Ins.  Co.  v. 
Shaw,  94  U,  S.  574.  Thus  it  is  said  in  McCulloch  v.  Eagle  Ins.  Co., 
1  Pick.  (Mass.)  278,  that  if  a  contract  be  actually  made,  the  mere 
want  of  a  policy  will  not  prevent  a  recovery.  Walker  v.  Met.  Ins, 
Co.,  56  Me.  371;  Ellis  y.  Albany  Ins.  Co.,  50  K  Y.  (5  Sick.)  402; 
10  Am.  Rep.  495.  In  Sanhorn  v.  Fireman''s  Ins.  Co.,  16  Gray,  448, 
HoAE,  J.,  says  :  "  No  principle  of  the  common  law  seems  to  require 
that  this  contract,  any  more  than  other  simple  contracts  made  by  com- 
petent parties  upon  a  sufficient  consideration,  should  be  evidenced  by  a 
wi'iting.  Upon  principle,  therefore,  we  can  find  no  authority  in  courts 
to  refuse  to  enforce  an  agreement  which  the  parties  have  made,  if  suffi- 
ciently proved  by  parol  testimony."  In  Baptist  Church  v.  Brooklyn 
Ins.  Co.,  19  N.  Y.  (5  Smith)  308,   the  court  assert  that  to  deny  that 
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parol  contracts  of  insurance  are  valid  would  be  simply  to  affirm  the 
incapacity  of  parties  to  contract,  when  no  such  incapacity  exists,  accord- 
ing to  any  rule  of  reason  or  of  law.  Perkins  v.  Washington  Ins.  Co.^ 
4  Cow.  (N.  Y.)  Q-^Q  ;  Smith  v.  Odlin,  4  Yeates  (Penn.),  468  ;  Uni(m 
Ins.  Co.  V.  Commercial  Ins.  Co., '2,  Curt.  (C.  C.)  524 ;  S.  C,  19  How. 
(U.  S.)  318  ;  Hamilton  v.  lycaming  Ins.  Co.,  5  Penn.  St.  339.  And 
a  parol  contract  will  be  valid,  although  the  law  requires  all  conditions 
to  be  printed  on  the  face  of  the  policy,  and  certain  officers  to  sign  all 
policies  and  contracts.  Ilenning  v.  U.  S.  Ins.  Co.,  2  DiU.  (C.  C.)  26  ; 
contra.  Same  v.  Same,  47  Mo.  425  ;  4  Am.  Rep.  332.  In  Prince  of  Wales 
Ins.  Co.  V.  Harding,  1  E.  B.  &  E.  183,  where  the  act  of  incorporation 
provided  that  policies  signed  by  the  secretary  should  be  binding  on  the 
company,  it  was  held  that  the  provision  was  for  the  protection  of  the 
shareholders,  and  imposed  on  the  officers  the  duty  of  observing  certain 
formalities.  If  they  neglected  these,  they  would  be  liable  to  the  shares 
holders,  but  the  contract  would  still  be  binding.  CollM  v.  Morrison,  9 
Hare,  162  ;  Bajptut  Church  v.  BrooTdyn  Ins.  Co.,  19  N.  Y.  (5  Smith) 
305  ;  Constant  v.  Ins.Co.,  3  Wall.  Jr.  (C.  C.)  313;  Perry  v.  Mercantile 
Ins.  Co.,  8  Up.  Can.  363.  In  other  cases  the  mode  prescribed  by  the  char- 
ter is  regarded  as  exclusive.  Cockerill  v.  Cincinnati  Ins.  Co.,  16  Ohio, 
148  ;  lindauer  v.  Delaware  Safety  Ins.  Co.,  13  Ark.  461 ;  Ins.  Co.  v. 
McGillivray,  9  Low  Can.  488  ;  Henniny  v.  N.  Y.  Ins.  Co.,  47  Mo.  430  ; 
4  Am.  Rep.  332.  In  some  cases  the  same  result  may  follow  incidentally 
from  other  legislation.  Thus  it  has  been  held  that  a  parol  contract  would 
Ixi  an  evasion  of  the  stamp  laws  {Morgan  v.  Mather,  2  Ves.  Jr.  18  ; 
Western  Mass.  Ins.  Co.  v.  Duffey,  2  Kans.  347) ;  or  an  express  statute 
may  require  it.  Croghan  v.  Underwriters^  Agency,  53  Ga.  109.  But  a 
contract  of  insurance  from-  year  to  year  is  not  within  the  statute  of 
frauds.  Walker  v.  Metropolitan  Ins.  Co.,  56  Me.  371 ;  Baptist  Church 
V.  Brooklyn  Ins.  Co.,  19  N.  Y.  (5  Smith)  308  ;  Sanborn  v.  Fireman's 
Ins.  Co.,  16  Gray  (Mass.),  448.  The  verbal  contract  must  contain  the 
same  essential  elements  which  are  included  in  the  written  policies.  By 
miif<jnii  practice,  liowever,  all  permanent  contracts  of  insurance  are 
reduced  to  written  policies.  Cockerill  v.  Cincinnati  Ins.  Co.,  16  Ohio, 
148.  But  it  is  common  to  make  preliminary  parol  contracts,  by  which 
the  property  is  protected  until  the  more  formal  policy  is  ready  for  de- 
livery. Fish  V.  Cott£net,  44  N.  Y.  (5  Hand)  538  ;  4  Am.  Rep.  715. 
In  determining  whether  a  complete  and  ])erfect  contract  has  been  made 
the  circumstance  that  a  policy  in  Avriting  was  contemplated  and  had  not 
been  executed  would  certainly  be  entitled  to  great  weight.  Real  Es- 
tate Ins.  Co.  V.  RoessU,  1  Gray  (Mass.),  336.  No  particular  form  is 
necessary  in  a  policy  of  insurance,  provided  its  scope  and  meaning  ira- 
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port  an  insurance.  Kent  r.  Bird,  Cowp.  583;  Puller  v.  Glovc7\  12 
East,  .124 ;  Roehuck  v.  Ilammerton^  Cowp.  737.  A  promise  to  pay  tlie 
loss  ninst  appear  from  tlie  instrument  itself.  Al^clumie^ .Saville^  6  Moore, 
202,  71,  Where  it  was  declared  that  "  the  society  was  to  pay,"  it  was 
held  enough.  Andrews  v.  Ellison,  6  Moore,  199.  A  covenant  to  pay 
out  of  money  raised  by  the  first  installments  on  the  shares  is  a  general 
covenant.  Pilhroic  v.  Atmosplierio  Railway,  5  C.  B.  440.  These 
illustrations  prove  the  importance  of  an  accurately  drawn  contract,  and 
it  has  become  the  uniform  practice  to  embody  every  permanent  contract 
of  insurance  in  a  policy.  This  contract  should  set  out  the  names  of  the 
contracting  parties,  a  consideration,  a  proper  description  of  the  subject- 
matter  insured,  the  risk  against  which  it  is  insured,  the  term  for  which 
it  is  insured,  the  amount  of  indemnity  to  be  paid.  It  often,  also,  sets 
out  the  steps  necessary  to  fix  the  liability  after  the  loss  occurs,  and  con- 
ditions as  to  the  conduct  of  the  insured  toward  the  subject-matter 
insured.  These  provisions  are  not  always  in  one  paper.  A  part  are 
often  in  the  application  for  insurance,  and  the  conditions  are  often  on 
the  back  of  the  policy,  but  they  are  construed  with  the  policy  as  one 
contract.  Worsley  v.  Wood,  6  T.  R.  710  ;  Routledge  v.  Burrell,  1  H. 
Black.  254;  Holmes  v.  Ckarlestown  Ins.  Co.,  10  Mete.  (Mass.)  211, 
Policies  are  divided,  according  to  the  stipulations,  with  reference  to  the 
amount  of  indemnity,  into  valued,  and  open.  In  a  valued  policy,  the 
maximum  sum  to  be  paid  as  indemnity  is  fixed.  In  an  open  policy,  it 
Is  left  to  be  adjusted  in  case  of  loss.  Under  the  first,  the  sum  agreed 
on  is  conclusive,  in  the  absence  of  fraud,  but  under  the  second  the 
amount  of  loss  insured  against  must  be  proved.  Ilaigh  v.  De  La  Cotir, 
3  Camp.  319  ;  Forbes  v.  Aspinall,  13  East,  323  ;  Young  v.  Irving, 
9  Scott  N.  R.  752  ;  Alsop  v.  Com.  Ins.  Co.,  1  Sumn.  (C.  C.)  451  ;  Carson 
V.  Maine  Ins.  Co.,  2  Wash.  C.  C.  (U.  S.)  468;  Holmes  v.  Charlestmon  Ins. 
Co.,  10  Mete.  (Mass.)  211  ;  Lycoming  Ins.  Co.  -v.  Mitchell,  48  Penn.  St. 
372  ;  Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (N.  Y.),  40  ;  Cushman  v. 
Northwestern  Ins.  Co.,  34  Me.  487.  Overvaluation  may  be  proof  of 
fraud.  Miner  v.  Tagert,  3  Binn.  (Penn.)  204.  It  is  a  question  of  con- 
struction whether  the  policy  is  valued  or  open.  In  valued  policies,  the 
words  "  valued  at "  are  often  used,  but  any  form  which  expresses  the 
intention  of  the  parties  to  fix  the  value  will  make  the  policy  a  valued 
one.  Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (N.  Y.),  40  ;  Wallace  v. 
Ins.  Co.,  4  La.  289. 

A  reference  to  the  application  in  which  the  value  of  the  policy  is  set 
out  may  be  enough.  Nichols^.  Fayette  Ins.  Co.,  1  Allen  (Mass.),  63  ; 
Phoenix  Ins.  Co.  v.  McLoon,  100  Mass.  475  ;  Broion  v.  Quincy  Ins.  Co.^ 
105  id.  396  ;  7  Am.  Rep.  538.     The  same  policy  may  be  open  as  to  one 
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article  and  valued  as  to  another.  Post  v.  Hampshire  Ins.  Co.y  12  Mete. 
(Mass.)  555.  With  reference  to  the  interest  of  the  insured,  policies  are 
divided  into  wager,  and  interest  policies.  A  wager  policy  is  one  where  the 
insured  has  no  interest  or  risk.  Such  policies  are  against  pubhc  policy, 
and  any  attempt  to  dispense  by  agreement  with  proof  of  interest  is 
prima  facie  evidence  that  the  policy  is  a  wager  policy.  Alsop  v.  Com. 
Ins.  Co.,  1  Sumn.  (C.  C.)  467.  In  an  interest  policy  the  insured  has 
an  interest  and  will  be  subjected  to  injury  by  a  loss.  Williams  v. 
Smith,  2  Cai.  (N.  Y.)  13.  This  interest  need  not  be  a  direct  pecuniary 
one.  Any  right  which  may  be  enforced  against  the  property,  and  is  so 
connected  with  it  that  injury  to  it  must  cause  the  insurer  loss,  is  insur- 
able. Bohrhackv.  Germania  Ins.  Co.,  62  N.  Y.  (17  Sick.)  47;  20 
Am.  Rep.  451. 

The  duration  of  the  policy  may  be  for  a  fixed  term  or  equal  to  the 
duration  of  the  risk,  and  these  policies  are  called  in  marine  insurance, 
time  and  voyage  policies ;  in  life  insurance,  time  and  life  policies.  May 
on  Ins.,  §  34 

§  2.  Parties  to  the  contract.  Parties  competent  to  enter  into  any 
other  contract  may,  in  general,  make  contracts  of  insurance  on  either 
side.  These  parties  may  be  either  individuals  or  societies.  In  mutual 
insurance,  the  members  ar^  at  once,  themselves  insured,  and  insurers 
of  the  other  members.  There  are  some  disabilities.  The  subjects  of 
states  at  war  cannot  make  a  valid  contract  of  insurance.  This  is  put 
upon  the  ground  that  no  subject  can  be  permitted  to  contract  to  do  any 
thing  which  may  be  detrimental  to  the  interests  of  his  own  country, 
and  it  is  considered  that  any  contract  which  may  foster  or  protect  the 
commerce  or  business  of  an  enemy  is  so  opposed.  The  Hoop,  1  Rob. 
196  ;  Tlie  Emulous,  1  Gall.  571 ;  Griswold  v.  Waddin^gton,  16  Johns. 
(N.  Y.)  438 ;  Oamha  v.  LeMesurier,  4  East,  407  ;  Furtado  v.  Badgers, 
3  Ijos.  &  Pul.  191.  Although  the  contract  was  valid  at  its  inception, 
yet  a  subsequent  war  will  suspend  it.  Ex  parte  Boussnuiker,  13  Ves.  Jr. 
71.  The  principle  has  been  extended  to  life  insurance,  and  forbids  the 
insurer  to  indemnify  a  policy-holder  who  has  lost  his  life,  health,  or 
property  in  the  service  of  the  enemy,  whether  the  loss  be  excepted  in 
the  policy  or  not.  Exp)arte  Lee,  13  Yes.  Jr.  64.  In  such  case,  however 
where  a  valid  and  pre-existing  contract  may  be  performed  by  a  single 
act,  or  by  periodical  acts  between  which  there  is  no  continuity  of  per- 
foniiaiice,  sucli  a8])ayiiicnt  of  ]>roiniiims,  so  that  supervening  war  does 
not  disable  them  from  performing  tlicir  respective  duties,  nor  defeat  the 
obj(!ctof  the  contract,  a  suspension  of  the  remedy  during  the  war  is  the 
only  proper  effect.  Tlic  contract,  not  tlie  performance,  continues. 
New  York  Ins.  Co.  v.  Clopton,  7  Bush  (Ky.),  179 ;  3  Am.  Rep.  290; 


INSUKANCE,  FIEE.  19 

Hamilton  v.  Mutual  Ins.  Co.,  9  Blatclif .  (C.  C.)  23'i  ;  Ma/nhattan  Ins. 
Coi  V.  Warwick,  20  Gratt.  (Va.)  614 ;  3  Am.  Rep.  218  ;  Semmes  v.  City 
Ins.  Co.,  6  Blatchf  (C.  C.)  445  ;  S.  C,  13  Wall.  (U.  S.)  159.  Any  inter- 
course inconsistent  with  the  state  of  war  is  prohibited  ;  and  this  includes 
any  act  or  contract  which  tends  to  increase  the  resources  of  the  enemy, 
and  all  intercourse  of  a  commercial  nature.  This  does  not  include  pay- 
ment to  an  agent  of  the  insurer  residing  in  the  country  of  the  insm-ed. 
Kershaw  v.  Kelsey,  100  Mass.  561  ;  New  York  Ins.  Co.  v.  Clopton, 
7  Bush  (Ky.),  179 ;  3  Am.  Eep.  290 ;  Samds  v.  New  York  Ins.  Co., 
59  Barb.  (N.  Y.)  556 ;  Manliattan  Ins.  Co.  v.  Warwick,  20  Gratt. 
(Va.)  614  ;  3  Am.  Rep.  218.  Besides  the  insurer  and  insm-ed,  there 
may  be  other  parties  interested  in  the  policy.  Thus  fire  insurance 
policies  may  be  made  payable  to  the  mortgagee  to  the  extent  of  his  in- 
terest. Jackson  v.  Fonrmers'  Ins.  Co.,  5  Gray  (Mass.),  52 ;  Turner  v. 
Quincy  Ins.  Co.,  109  Mass.  568.  Other  parties  may  gain  an  interest  in 
the  contract  after  its  inception  by  an  assignment  of  the  policy  to  them. 
It  is  not  necessary  that  both  parties  should  be  set  out  in  the  contract  by 
name.  Where  the  parties  in  interest  as  insm'ed  are  uncertain  or  fluctu- 
ating, or  numerous,  it  is  common  to  make  it  for  the  benefit  "  of  whom 
it  may  concern,"  and  then  any  party  proving  an  interest  may  recover.  • 
§  3.  Coiistruction  of  the  contract.  The  contract  of  insurance  is 
governed  by  the  same  rules  of  construction  which  are  used  in  the  in- 
terpretation of  otheiv  contracts.  Aurora  Ins.  Co.  v.  Eddy,  49  111.  106  ; 
Wells  V.  Pacific  Ins.  Co.,  44  Cal.  397.  As  contracts  of  insurance  are 
essentially  commercial  contracts,  usage  has  always  been  of  great  weight 
in  their  interpretation.  They  are,  however,  to  be  construed  according 
to  the  sense  and  meaning  of  the  terms  used.  If  these  are  clear  and 
unambiguous,  the  courts  will  not  admit  parol  evidence  of  any  kind  to 
control  them.  The  terms  used  are  to  be  understood  in  their  plain,  or- 
dinary, and  popular  sense,  unless  by  some  usage  of  trade  acquired  in 
respect  to  the  subject-matter,  a  peculiar  sense  is  given  to  them,  or  unless 
the  connection  in  which  they  are  used  plainly  indicates  that  the  inten- 
tion of  the  parties  requires  some  special  and  peculiar  meaning.  Crou- 
sillat  V.  Ball,  3  Yeates  (Penn.),  375 ;  Robertson  v.  French,  4  East,  135. 
The  language  is  to  receive  a  reasonable  interpretation.  Its  intent  and 
substance,  as  derived  from  the  language  used,  should  be  regarded. 
Turley  v.  North  American  Ins.  Co.,  25  Wend.  374.  The  difference 
in  the  rules  of  interpretation,  as  applied  to  insurance,  has  its  grounds  in 
the  nature  of  the  contract  and  the  relative  situation  of  the  parties,  mat- 
ters which  are  regarded  in  the  interpretation  of  every  contract.  Thus 
it  is  said  that  it  is  to  be  construed  largely  for  the  benefit  of  trade  and 
for  the  insured.    Tiernay  v.  Etkrington,  1  Burr.  348.    Having  indem- 
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nity  for  its  object,  the  contract  is  to  be  construed  liberally  to  that  end, 
and  it  is  presumably  the  intention  of  the  insurer  that  the  insured  shall 
understand  that,  in  case  of  loss,  he  is  to  be  protected  to  the  full  extent 
to  which  any  fair  interpretation  can  carry  the  contract.     Dow  v.  Rojpe 
Im.  Co.,  1  Hall  (N.  T.),  174;  Biggin  v.  Patapsco  Ins.  Co.,1  Harr. 
<fe  J.  (Md.)  279.     In  the  end  it  is  the  interest  of  both  parties  that  the 
greatest  indemnity  shall  be  given,  and  that  technical  defenses  shall  not 
prevail.     The  rule  then  is  that  where  two  interpretations  equally  fair 
may  be  given,  that  which  gives  the  greater  indemnity  shall  prevail.    So 
conditions  and  provisos  will  be  strictly   construed  against  the  insurer, 
because  they  tend  to  impair  the  protection  sought  by  the  principal  con- 
tract.    Iloffinarh  v.  jEtna  Ins.  Co.,  32  N.  Y.  405  ;  In^.  Co.  v.  Wright^ 
1  Wall.  (U.  S.)  456 ;  Montgomery  v.  Fireman's  Ins.  Co.,  16  B.  Monr. 
(K3^)  427.     The  whole  instrument  must  be  read  together,  and  clauses 
apparently  inconsistent  must  be  moulded  to  support  the  main  end  in 
view.    Merchants'  Ii-s.  Co.  v.  Edmond,  17  Gratt.  (Va.)  138.     Any  in- 
terpretation is  to  be  shunned  which  will  conflict  with  that  end.     The 
rule  is  fully  established  that  the  policy  must  in  all  cases  be  construed 
in  favor  of  the  insured.      Westfall  v.  Hudson  River  Ins.  Co.,  2  Duer 
(X.  T.),  490.     As  the  insurers  have  the  power  to  choose  their  own  lan- 
guage, and  to  insert  all  conditions  and  provisos  needed  to  protect  them- 
selves against  fraud  or  unjust  claims,  the  language  actually  used  will  be 
construed  against  them.     Cropper  v.  Western  Ifis.  Co.,  32  Penn.  St. 
351  ;  Nicoll  V.  American  Ins.  Co.,  3  Woodb.  &  M.  (C.  C.)  529.     The 
words  of  a  promise  with  its  exceptions  and  qualifications  are  to  be  con- 
sidered as  those  of  the  promisor,  but   the  language  used  in  any  state- 
ment or  representation  on  which  such  promise  is  founded   are  those  of 
the  promisee.     Where  such  statement  is  made  in  answer  to  questions 
proposed  Ijy  the  promisor,  these  questions  are  to  be  construed  against 
him.     Cropper  v.  ^Vestern  Ins.  Co.,  32  Penn.  St.  351 ;  JEtna  Ins.  Co. 
V.  Jackson,  16  B.  Monr.  (Ky.)  242 ;    Bartlett  v.  Union  Ins.   Co.,  46 
3Ic.  5r)0 ;     Wihrm   v.   Conway  Ins.    Co.,  4  R.    I.  141 ;    Ins.    Co.    v. 
Willi'inson,  13  Wall.  (U.  S.)  222.     If  notice  of  additional  insurance, 
and  the  written  assent  to  it  of  tlie  insurers  be  required,  an  acknowledg- 
ment in  writing  that  notice   has  been  received,  witliout  more,  will  be 
construed  as  an  approval.     Potter  v.   Ontario  Ins.  Co.,  5  Hill  (N.  Y.), 
147 ;  liohertson  v.  French,  4  East,  130.     Wlicre  a  proposal  for  insur- 
ance is  made  part  of  the  policy,  and  is  affirmed  to  be  "  correct  and  true 
throughout,"  and  sti]»ulateK  that  any  frauduk-nt  conccnhnent  or  design- 
edly untrue  statement  shall  avoid  the  policy,  the  court  held  that  an  un- 
true statement  lionestly  made  did  not  avoid  the   policy.     Fowkes  v. 
Manchester  Im.  Co..  3  Best.  <fe  Sm.   017. 
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It  ia  a  general  rule,  in  all  contracts  partly  written  and  partly  printed, 
that  the  written  words  shall  receive  the  most  weight  in  matters  of  in- 
terpretation, as  they  are  more  directly  the  expression  of  the  minds  of  the 
parties,  and  less  liable  to  error  througli  inadvertence.  RoherUon  v. 
French^  4  East,  136.  The  written  clauses  supersede  and  control  any 
printed  words  which  would  in  their  literal  import  he  inconsistent  with 
them.  Yol.  I,  127;  Deloriguemare  v.  Tradesman  Lis.  Co.,  2  Hall  (N. 
Y.),  622 ;  CoitY.  Cormnerclal  Im.  Co.,  1  Johns.  (N.  Y.)  385  ;  Blake  v. 
Exchange  Ins.  Co.,  12  Grray  (Mass.),  265.  It  is  a  general  rule  of  the 
law  that  conditions  subsequent  are  not  favored,  and  so  warranties,  a 
breach  of  which  will  work  a  forfeiture,  are  strictly  construed.  Thus, 
wh^e  the  application,  in  answer  to  questions,  stated  that  the  building- 
was  used  for  hardware,  and  occupied  by  one  tenant,  when  in  truth  the 
second  floor  was  used  for  clothing,  and  the  third  for  lodgings,  and  the 
representation  in  the  application  was  declared  to  be  a  warranty,  yet 
it  was  held,  that  false  representations  as  to  matters  independent  of  the 
property  insured,  which  had  not  contributed  to  the  loss,  would  not  avoid 
the  policy,  and  it  was  held  valid.  Howard  Ins.  Co.  v.  Cormich,  24 
111.  455.  "Where  the  insurance  was  upon  a  stock  of  goods,  and  the 
policy  provided  that  it  should  be  void  if  the  premises  were  used  for 
keeping  therein  oil  and  cotton,  it  was  held  that  this  clause  was  only  ap- 
plicable in  case  a  building  was  insured,  and  .then  only  where  the  build- 
ing was  chiefly  used  for  the  forbidden  purposes,  and  not  for  the  inci- 
dental keeping  of  small  quantities  of  such  goods  ;  and  increase  of  risk 
means  permanent  or  habitual  increase.  Leggett  v.  yUtna  Ins.  Co.,  10 
Rich.  L.  (S.  C.)  202.  So,  an  alteration  in  the  situation  of  articles  in- 
sured is  not  an  alteration  of  the  "  premises."  Robinson  v.  Mercer 
Ins.  Co.,  3  Dutcher  (N.  J.),  136.  Where  there  was  a  warranty  that  the 
building,  which  was  a  mill,  was  run, by  day  only,  the  running  of  the 
engine  alone  at  night  is  no  breach.  Mayall  v.  Mitford,  6  Ad.  &  El. 
670  ;  Mide  v.  Bruce,  3  Doug.  213 ;  Feoria  Ins.  Co.  v.  lewis,  IS  111. 
553.  Usage  may  control  the  contract  in  cases  where  evidence  of  it  is 
admissible.  For  instance,  that  it  is  customary  to  use  camphene  in 
printing  offices  to  clean  type  {Harper  v.  City  Ins.  Co.,  1  Bosw.  [N.  Y.] 
520 ;  22  N.  Y.  [8  Smith]  441) ;  that  benzole  is  used  in  patent  leather  fac- 
tories ( Citizens^  Ins.  Co.  v.  Mclaughlin,  53  Penn.  St.  485) ;  that 
among  manufacturers  "  room  "  means  loft,  whether  divided  by  partitions 
or  not  {Bati'iels  v.  Hudson  Fi^er  Ins.  Co.,  12  Cush.  [Mass.]  416; 
that  a  house  built  in  a  particular  way  is  "  filled  in  with  brick  "  {Fowler 
V.  u^tna  Ins.  Co.,  7  Wend.  [N.  Y.]  270),  and  so  of  the  meaning  of  any 
term  which  has  in  any  trade  a  limited  or  technical  meaning  other  than 
its  popular  one  (  Wall  v.  Howard  Ins.  Co.,  14  Barb.  [N.  Y.]  383 ;  7  N. 
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Y.  [3  Seld.]  370).  A  distinct  provision  cannot  be  added  by  nsage.  Thus 
a  nsage  to  require  notice  to  the  insurer,  in  case  of  increase  of  risk,  is 
bad.  Stebhins  v.  Glohe  Im.  Co.,  2  Hall  [N.  Y.],  632),  or  to  pay 
only  a  proportional  part  of  the  loss  {Hone  v.  Safety  Ins.  Co.,  1  Sandf. 
pS".  Y.]  137;  S.  C,  2  Comst.  [K  Y.]  235),  or  to  except  a  certain  night 
"when  a  watch  was  agreed  to  be  kept  generally.  Glendale  Co.  v.  Pro- 
tection Ins.  Co.,  21  Conn.  19 ;  Ripley  v.  jEtna  Ins.  Co.,  30  IST.  Y.  136. 
But  the  words  " keeping  a  watch"  and  loss  "by  fire  by  lightning," 
were  allowed  to  be  explained.  Crocker  v.  People^ s  Ins.  Co.,  8  Cush. 
(Mass.)  79;  Babcoch  v.  Montgmnery  Ins.  Co.,  6  Barb.  (N.  Y.)  637;  S. 
C,  4  Comst.  (K  Y.)  326. 

t 
ARTICLE  III. 

INSUEABLE   INTERESTS. 

Section  1.  In  general.  As  we  have  seen,  it  is  against  public 
policy,  and  is  expressly  forbidden  for  a  person  to  insure  that  in  which 
he  has  no  interest.  Such  an  insurance  would  be  a  direct  inducement  to' 
the  insured  to  destroy  the  thing  insured.  And,  where  the  insurance  is 
beyond  the  amount  of  the  interest  at  stake,  the  effect  is  the  same,  for, 
although  the  amount  of  the  loss  only  can  be  properly  recovered,  there 
will  be  a  hope  of  getting  more.  It  is  also  in  its  nature  a  gambling  con- 
tract where  the  party  has  no  real  interest  at  stake,  and  the  courts  will 
not  give  relief  upon  it.  Jibing  v.  State  Ins.  Co.,  7  Cush.  (Mass.)  11  ; 
Fowler  v.  JV.  Y.  Indemnity  Ins.  Co.,  26  N".  Y.  (11  Smith)  ^22 ;  Bersch 
V.  Sinnissippi  Ins.  Co.,  28  Ind.  64 ;  Sawyer  v.  Mayhew,  51  Me.  398 ; 
Sweeny  v.  Franklin  Ins.  Co.,  20  Penn.  St.  337.  But  see  Trenton  Ins. 
Co.  V.  Johnson,  2i  N.  J.  576 ;  Mowry  v.  Home  Ins.  Co.,  9  R.  I.  346. 
Such  an  insurance  is  rather  ineffectual  for  want  of  an  essential  element 
of  the  contract,  than  void  for  immorality,  and  it  will  not  taint  any  other 
contract  which  may  be  joined  with  it.  The  policy  remains  good  for  so 
much  as  is  supported  by  a  legitimate  insurable  interest.  May  on  Ins., 
§  74.  This  may,  however,  depend  upon  the  terms  of  the  contract,  for 
if  the  matter  is  made  a  warranty,  a  breach  as  to  any  part  may  make  the 
whole  contract  void.  Day  v.  Charter  Oak  Ins.  Co.,  51  Me.  91.  But 
where  tlic  part  as  to  wliicli  the  ])olicy  failed  was  clearly  separable  from 
the  rest  it  would  seem  that  it  would  be  simply  surplusage.  If  the  in- 
jured parts  with  liis  interest,  the  contract  ceases  {Hidden  v.  Slater 
Ins.  Co.,  2  Cliff.  [C.  C]  266),  Ijut  a  partial  sale  will  not  have  that  effect. 
Manley  v.  /rw.  Co.  of  North  Avu:rica,  1  Lans.  (N.  Y.)  20. 

§  2.  What  is  such  an  interest.     The  contract  may  be  entered  into 
to  protect  the  insured  in  relation  to  any  event,  act  or  property  wliich 
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bear  such  a  relation  to  him  that  by  any  chance  to  be  reasonably  feared, 
it  can  have  a  bearing  on  his  future  pecuniary  condition,  or  where 
any  loss  which  can  be  compensated  by  money  can  occur  to  liim  {Fenn 
V.  JS'.  0.  Ins.  Co.,  53  Ga.  578),  or  to  protect  any  right  which  may  be 
enforced  against  the  property,  and  which  is  so  connected  with  it,  that 
injury  to  it  must  cause  him  loss.  Rohrhach  v.  Germania  Ins.  Co., 
62  N.  Y.  (17  Sick.)  47 ;  20  Am.  Rep.  451.  The  thing  insured  may 
have  neither  a  corporeal  existence,  nor  a  market  value,  and  only  a 
potential  being,  for  it  is  the  owner  who  is  insured,  and  the  loss  to 
him  which  is  provided  against;  when,  therefore,  he  ceases  to  be  ex- 
posed to  loss,  the  contract  ceases.  Hidden  v.  Slater  Ins  Co.,  2  Cliff. 
(0.  C.)  266.  But  the  interest  must  not  be  an  immoral  or  illegal  one. 
Momit  V.  Waite,  7  Johns.  (N.  Y.)  434;  lord  v.  Dall,  12  Mass.  115. 
There  need  be  no  present  right  of  property.  Columbian  Ins.  Co.  v. 
Lawrence^  2  Pet.  (U.  S.)  25.  But  the  act,  event  or  property  must  be 
so  connected  with  the  insured,  that  a  loss  to  him  can  be  made  out. 
Warren  v.  Daveyiport  Ins.  Co.,  31  Iowa,  465  ;  7  Am.  Rep.  160;  liohr- 
laoh  V.  Germania  Ins.  Co.,  1  N.  Y.  Sup.  (T.  &  C.)  339 ;  S.  C,  62  N. 
Y.  (17  Sick.)  47 ;  20  Am.  Rep.  451.  Expected  profits  from  property 
in  which  the  insured  has  an  interest  may  be  insured.  Sun  Fire  Ojjiee 
V.  Wright,  3  N.  &  M.  819 ;  S.  C,  1  Ad.  &  El.  621 ;  Putnam  v.  Mercan- 
tile Ins.  Co.,  5  Mete.  (Mass.)  386 ;  loomis  v.  Shaw,  2  Johns.  Cas.  (N. 
Y.)  36;  mUo  V.  H.  A.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551 ;  leonarda  v. 
Phoenix  Ins.  Co.,  2  Rob.  (La.)  131.  The  profits  may  be  in  the  future, 
as  from  a  crop  not  yet  sown,  but  then  the  contract  begins  infuturo. 
Grant  v.  Parkinson,  3  Bos.  &  Pul.  85,  n.  So  if  the  insured  has  only  a 
right  to  purchase  that  from  which  the  profits  are  expected,  he  may  yet 
insure,  as  in  case  of  an  election  to  take  a  cargo  to  arrive.  French  v. 
Hojye  Ins.  Co.,  16  Pick.  (Mass.)  397.  But  if  the  time  of  election  does 
not  come,  as  where  there  is  a  stoj^page  in  tra/nsitu,  the  insurance  does 
not  attach.  Clay  v.  Harrison,  10  Barn,  &  Cr.  99.  Future  products 
in  the  course  of  business  may  be  insured.  Sawyer  v.  Podge  Co.  Ins. 
Co.,  37  Wis.  503.  A  mortgagee  has  an  insurable  interest  in  the  estate 
while  his  debt  is  unpaid,  and  to  the  amount  of  it.  Carpenter  v.  Wash- 
ington Ins.  Co.,  16  Pet.  (II.  S.)  495 ;  Kellar  v.  Merchants'*  Ins.  Co., 
7  La.  Ann.  -29  ;  Addison  v.  Zouisville  Ins.  Co.,  7  B.  Monr.  (Ky.)  470; 
Fox  V.  Phoenix  Ins.  Co.,  52  Me.  333.  So  of  executors.  Phelps  v. 
Gehhard  Ins.  Co.,  9  Bosw.  (N.  Y.)  404 ;  Herkimer  v.  Rice,  27  N.  Y. 
(13  Smith)  163  ;  Ins.  Co.  v.  Chase,  5  Wall.  (U.  S.)  509.  Of  sheriffs  in 
charge  of  property  attached.  White  v.  Madison,.2Q  N.  Y.  (12  Smith) 
117.  Of  consignees,  carriers  and  supercargoes.  Deforest  v,  Fulton  Ins. 
Co.,  1  Hall  (N.^Y.),  84;  Waters  y.  Monarch  Ins.  Co.,  5  El.  &  Bl.  870; 
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jEtna  Lis.  Co.  v.  JacTcson,  16  B.  Monr.  (Ky.)  242;  EoUnson  v.  i\\  Z. 
/7i5.  670.,  2  Caines  (N.Y.),  357;  ^A«?^  v.  yEtna  Lis.  Co.,  49  Mo.  578; 
8  Am.  Rep.  150  ;  Hough  y.  People's  Im.  Co.,  36  Md.  398.  Of  captors. 
StocMaU  V.  Dunloj),  6  Mees.  &  W.  224.  Of  pledgees,  innkeepers,  fact- 
ors, wharfingers,  pawnbrokers,  warehousemen,  and,  generally,  persons 
charged  by  law,  custom,  or  contract  ^ath  the  property  of  others,  or  having 
the  right  to  protect  the  property,  even  though  not  bound  to  do  so,  or  who 
will  receive  benefit  from  its  continued  existence,  whether  they  have  lien, 
title  or  possession  or  not.  Eastern  Railroad  v.  Relief  Ins.  Co.,  98  Mass. 
420.  A  lawful  possession,  in  most  cases,  gives  a  sufiicient  interest. 
Sutherland  v.  Pratt,  11  Mees.  &  W.  296;  Barclay  v.  Cousins,  2 
East,  544 ;  TucTcermmi  v.  Home  Ins.  Co.,  9  R.  I.  414 ;  Bonham  v. 
Iowa  Central  Ins.  Co.,  25  Iowa,  328. 

Many  persons  may  have  separate  insurable  interests  in  the  same 
property.  Thus,  the  mortgagor,  as  well  as  the  mortgagee,  may  insure, 
so  long  as  he  has  any  right  to  redeem  the  property.  Strong  v.  Manur 
facturers''  Ins.  Co.,  10  Pick.  (Mass.)  40  ;  Columbian  Ins.  Co.  v.  Lav)- 
rence,  2  Pet.  (U.  S.)  25 ;  Franklin  Ins.  Co.  v.  Findlay,  6  Whart. 
(Penn.)  483  ;  Traders'  Ins.  Co.  v.  Rolert,  9  Wend.  (N.  Y.)  404.  The 
owner  of  a  lease  may  insure.  Nihlo  v.  iV.  A.  Ins.  Co.,  1  Sandf .  (N.  Y.) 
551 ;  Iletcher  v.  Com.  Ins.  Co.,  18  Pick.  (Mass.)  419  ;  Tongue  v.  Nut- 
well,  31  Md.  302.  The  landlord  and  the  tenant  have  each  an  insurable 
interest.  Ely  v.  Ely,  80  lU.  532.  So  has  a  tenant  by  the  curtesy 
{Franklin  Ins.  Co.  v.  Drake,  2  B.  Monr.  [Ky.]  47;  Ahbott  v.  Hampden 
Ins.  Co.,  30  Me.  414 ;  Harris  v.  York  Ins.  Co.,  50  Penn.  St.  341 ; 
Goulstone  v.  Royal  Ins.  Co.,  1  F.  &  F.  276) ;  or  the  holder  of  a  bond 
for  a  deed  of  real  estate  (Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176);  or 
one  who  has  erected  buildings  under  a  parol  contract  of  sale  {Southern 
Ins.  Co.  V.  Lewis,  42  Ga.  587)  ;  or  a  disseizor  {Curry  v.  Com.  Ins.  Co., 
10  Pick.  [Mass.]  535)  ;  or  a  mortgagor,  even  after  foreclosure,  while 
his  liability  on  the  mortgage  debt  continues.  Biifalo  Works  v.  Sun  Ins. 
Co.,  17  N.  Y.  (3  Smith) 401 ;  New  England  Ins.  Co.  v.  Wetmore,  32 
111.  221 ;  Waring  v.  Loder,  53  N.  Y.  (8  Sick.)  581 ;  Williams  v. 
Roger  Williams  Ins.  Co.,  107  Mass.  377;  9  Am.  Rep.  41.  Suc- 
cessive mortgagees  may  each  insure.  Fox  v.  Phoinix  Ins.  Co.,  52 
Me.  333.  Any  tenant  lias  an  insurable  interest.  Lawrence  v.  St. 
Marks  Ins.  Co.,  43  P.arl).  (N.  Y.)  479;  Mitchell  v.  Home  Ins.  Co.,  32 
Iowa,  421.  So  lias  a  landlord  in  the  goods  of  his  tenant  liable  to  distress. 
Colinnhia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331.  So  it  seems  has  any 
one  who  holds  goods  under  a  claim  of  right,  even  though  he  may  be 
liable  for  their  conversion.  New)  York  v.  Brooklyn  Ins.  Co.,  41  Barb. 
(N.  Y.)  231.     A  lessor  has  an  insurable  interest,  though  the  tenant  can 
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remove  the  buildings  during  the  tenancy.  New  York  v.  Exchange  Ins. 
Co.,  9  Bosw.  (N.  Y.)  424;  Miltenfjerger  v.  Beacom,  9  Penn.  St.  198. 
So  have  stockholders  in  the  corporate  property  (  Warrin  v.  Da/oeivport 
Itis.  Co.y  31  Iowa,  464;  7  Am.  Rep.  16u);  or  a  partner  in  the  firm  goods 
{Manhatta/ti  Ins.  Co.  v.  TFcJ^ilt?/',  59  Penn.  St.  227 ;  Converse  v.  Citizens^ 
Ins.  Co.,  10  Cush.  [Mass.]  37) ;  or  even  a  retiring  partner,  while  any  lia- 
bility remains.  Phmnix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504, 
An  equitable  title  {Coursin  v.  Penn.  Iris.  Co.,  46 Penn.  St.  323) ;  or  an 
incomplete  title,  as  that  of  one  who  has  a  contract  of  sale,  even  though 
he  could  not  enforce  it,  if  resisted,  can  be  insured.  JEtna  Ins.  Co.  v. 
Tyler,  16  Wend.  (N.  Y.)  385 ;  Columbian  Ins.  Co.  v.  lawrence,  2  Pet. 
(U.  S.)  25  ;  Smith  v.  Bowdltch  Ins.  Co.,  6  Cush.  (Mass.)  448  ;  Milllgan 
V.  E<iuitable  Ins.  Co.,  1,6  Up.  Can.  Q.  B.  314  ;  jEt/na  Ins.  Co.  v.  Miers, 
5  Sneed  (Tenn.),  139.  So  where  the  title  is  void  as  against  creditors 
{lerow  V.  Wilmarth,  9  Allen  [Mass.],  382) ;  or  by  the  assignee  in  bank- 
ruptcy. Marks  v.  Hamilton,  7  Exch.  323 ;  Goulstone  v.  Royal 
Ins.  Co.,  1  F.  &  F.  276.  One  who  has  a  lien  on  real  estate  for  labor 
can  insure  {Franklin  Ins.  Co.  v.  Coates,  14  Md.  285  ;  Carter  v.  Hutn- 
holdt  Ins.  Co.,  12  Iowa,  287 ;  longhurst  v.  Star  Ins.  Co.,  19  id.  364) ; 
or  a  builder  who  is  not  to  be  paid  till  the  house  is  finished.  Protection 
Ins.  Co.  V.  Hall,  15  B.  Monr,  (Ky.)  411.  An  insurable  interest  in 
property  for  whose  destruction  they  may  be  liable,  is  given  to  railroads, 
in  some  States.  Chapinan  v.  Atlantic  Railroad.,  37^e.  92  ;  Hooksett 
v.  Concord  Railroad,  38  N.  II.  242 ;  Eastern  Railroad  v.  Relief  Ins. 
Co.,  98  Mass.  420.  One  whose  goods  are  attached  and  in  possession  of 
a  sheriff  {Franklin  Ins.  Co.  v,  Findlay,  6  Whart.  [Penn.]  483) ;  or, 
a  receiptor  for  goods  attached,  can  insure.  FireTna/rCs  Ins.  Co.  v.  Powell, 
13  B.  Monr.  (Ky.)  312.  The  general  rale  i,^  that  the  insured  must  have 
an  interest,  at  the  time  both  of  insurance  and  of  loss.  lynch  v.  Palzell 
3  Bro.  P.  C.  431;  Howard  v.  Albany  Ins.  Co.,  3  Den.  (N.  Y.)  301 ; 
Tallnum  v.  Atlantic  Ins.  Co.,  3  Keyes,  87;  4  Abb.  Ct.  App.  345.'  In 
Cockerell  v.  Com.  Ins.  Co.,  16  Ohio,  148,  it  was  said  that  the  interest 
must  be  continuous,  and  that  a  sale  and  repurchase  terminated  the  con- 
tract, but  in  Worthington  v.  Reo/rse,  12  Allen,  382,  the  court  held  the 
contrary. 

§  3.  What  is  not  such  an  interest.  Policies  made  for  the  benefit 
of  persons  who  have  no  interest  in  the  property,  or  event,  which  con- 
stitutes the  subject,  are  now  ahnost  universally  held  void.  May  on  Ins., 
§  75.  Such  interest,  to  support  an  insurance,  must  be  a  clear,  substan- 
tial, vested  pecuniary  interest,  and  not  a  mere  expectancy,  without  any 
vested  right.  Such  a  connection  must  be  established  between  the  sub- 
I'ect-matter  insured,  and  the  party  in  whose  behalf  the  insurance  has 
YoL.  lY— ^ 
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been  effected,  as  may  be  sufficient  to  make  it  evident  that  a  loss  will 
result  to  liim  from  the  occurrence  of  an  injmy  to  it.    Warreii  v,  Daven- 
port Ins.  Go.j  31  Iowa,  465  ;  7  Am.  Kep.  160.  The  mere  naked  expecta- 
tion of  acquiring  a  trust  or  charge  of  property,  without  any  present  right, 
is  not  enough.     There  can  be  no  insurable  interest  where  •  there  is  no 
right  in  the  property,  or  a  right  out  of  the  property,  derivable  by  virtue 
of  a  contract  relative  thereto,  which  in  either  case  may  be  lost  by  the  con- 
tingency insured  against,  and  an  expectation  of  a  grant,  trust  or  posses- 
sion, however  well  founded,  is  not  insurable.    Craufurd\.  Hunter,  8  T. 
K.  13  ;  Lucena  v.  Craufurd,  3  Bos.  &  Pul.  75  ;  S.  C,  5  id.  270  ;  S.  C, 
1  Taunt.  324 ;   Routh  v.  Thompson,  11  East,  428.   After  a  stoppage 
in  transitu  for  insolvency  of  the  consignee,  he  has  no  insurable  in- 
terest.     Clay  V.  Harrison,  10  Barn.  &  C.   99.     A  mere  intruder  on 
land  has  no  msurable  interest  in  buildings  which  he  erects  thereon. 
^eeny  v.  Franklin  Ins.  Co.,  20  Penn.  St.  337.     A  general  lien,  such 
as  is  given  in  some  States  against  judgment  debtors,  and  which  attaches 
first  to  their  personal  property,  and  then  to  their  real  estate,  does  not 
enable  the  judgment  creditor  to  insure.     Grevemeyer  v.  Southern  Ins. 
Co.,  62  Penn.  St.  340  ;  1  Am.  Eep.  420 ;  FosUr  v.  Van  Reed,  5  Hun  (N. 
Y.),  321.  Where  the  only  right  of  the  insurer  is  under  a  contract  which 
he  cannot  enforce,  either  at  law  or  in  equity,  he  cannot  insure.  Such  are 
cases  of  a  verbal  purchase  of  goods  to  aiTive,  to  be  paid  for  if  they 
arrive  {StocTcdale  y.  Dunlop,  6  Mees.  &  "W.  224) ;  of  a  mortgage  by  the 
master  of   a  vessel  which   he  had  no  power  to  make  {Stainbank  v. 
Fenning,  11  0.  B.  51),  or  a  verbal  contract  for  the  purchase  of  laud. 
May  on  Ins.,  §  96.     Where  the  goods  had  been  sold  and  paid  for,  but 
the  insured,  who  was  the  vendor,  still  held  the  wharfinger's  warrant 
for  the  purpose  of  paying  certain  charges,  he  had  no  interest.     North 
British  Ins.  Co.  v.  Moffat,  L.  E.,  7  C.  P.  25 ;    1  Eng.  Kep.  80.     In 
Philips  V.  Knox  Co.  Ins.  Co.,  20  Ohio,  174,  the  fact  that  the  insured 
was  the  sole  stockholder  in  the  company  whose  goods  were  insured 
were  not  enough.     The  purchaser  of  hay  from  lessees  of  a  farm  who 
have  covenanted  not  to  sell,  has  no  interest,  though  in  possession. 
Ueald  V.  Builders'  Ins.  Co.,  Ill  Mass.  38. 


ARTICLE  IV. 

INSURAJ^CE    AGENTS. 

Section  1.  In  gonoral.  As  at  present  conducted,  the  contract  of 
insurance  is  ordinarily  made,  not  directly  by  the  parties,  but  tlirougli 
the  intervention  of  an  agent.     The  general  principles  upon  which  the 
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question  relating  to  the  powers  and  duties  of  these  agents  are  determined 
belong  to  the  law  of  agency.  But  many  of  these  questions  arise  in  a 
form  peculiar  to  this  subject,  and  are  best  treated  here.  These  agents 
may  be  the  representatives  of  either  party,  or  each  party  may  have  its 
agent.  In  some  cases  the  agent  may  be,  for  certain  purposes,  the  agent 
of  one,  and,  for  others,  of  the  other.  It  is  also  sometimes  inade  a  stip- 
ulation of  the  contract  that  the  agent  shall  be  the  agent  of  the  insured, 
and  nof  of  the  insurer,  DeLancy  v.  Rockingham  Ins.  Co.,  52  N.  II. 
589  ;  Rohrbach  v.  Germania  Fire  Ins.  Co.,  62  N.  Y.  (17  Sick.)  47  ; 
Alexander  v.  Oermania  Fire  Ins.  Co.,  66  N.  T.  (21  Sick.)  464.  But 
he  may  be  nevertheless  the  agent  of  the  insurers.  Masters  v.  Madison 
Co.  Ins.  Co.,  11  Barb.  (N.  Y.)  624 ;  Rowley  v.  Empire  Ins.  Co.,  4  Abb. 
Ct.  App.  131 ;  3  Keyes,  557.  Columbia  Ins.  Co.  v.  Cooper,  50  Penn- 
St.  331.  If  the  insurance  is  effected  by  an  agent  of  the  insured, 
the  questions  arising  are  in  general  fully  settled  by  the  ordinary 
principles  of  the  law  of  agency.  The  agent  must  have  authority  to 
effect  the  insurance.  Where  general  authority  for  this  purpose  is  given 
it  will  include  power  to  do  all  acts  necessary  to  the  purpose,  such  as 
making  the  necessary  representations,  signing  the  application,  and 
accepting  the  policy.  The  principal  will  be  chargeable  with  any  error 
or  wrong  of  the  agent  in  the  conduct  of  the  business  (May  on  Ins.,  § 
122 ;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  [N.  Y.]  497) ;  and  must  bear 
the  consequences  even  of  his  agent's  fraud.  Fitzherbert  v.  Mather,  1 
T.  R.  12 ;  Mcoll  V.  American  Ins.  Co.,  3  Woodb.  <fe  M.  (C.  C.)  529  ; 
Carpenter  v.  Am£rican  Ins.  Co.,  1  Story  (C.  C),  57 ;  Draper  v.  Charter 
Oah  Ins.  Co.,  2  Allen  (Mass.),  569.  But  he  is  not  liable  for  matter 
untrue  and  fraudulent,  inserted  in  the  application  by  the  agent  of  the 
insurer.  Ryan  v.  World  lis.  Co.,  41  Conn.  168  ;  19  Am.  Rep.  490. 
The  insured  may  also  make  other  persons  his  agents,  for  a  limited 
purpose  by  referring  to  them  for  information.  He  is  bound  by  the 
answers  they  give,  so  far  as  he  has  agreed  that  they  may  be  questioned, 
and  if  it  is  incorrect,  he  must  suffer.  Sweet  v.  Fairlie,  6  C&,  P.  1 ; 
Huchman  v.  Fernie,  3  M.  &  W.  505.  Thus  the  answers  of  the  surgeon 
in  his  report,  to  which  the  appHcation  for  life  insurance  refers, 
are  treated  as  if  they  were  those  of  the  applicant.  Smith  v.  jEtna 
Ins.  Co.,  49  N.  Y.  (4  Sick.)  211.  In  Wheelton  v.  Hardisty,  8 
El.  &  B.  232,  it  is  held  that  the  insured  shall  not  be  charged  with 
any  misrepresentation  of  the  person  referred  to,  unless  the  policy 
contains  an  express  condition  to  that  effect.  A  general  authority 
to  insure  gives  no  power  to  insure  in  a  mutual  company,  where 
the  principal  would  become  chargeable  with  liability  for  the  losses 
of  others.      White  v.  Madison,  26  N.  Y.  (12  Smith)  117.     The  agent 
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is  responsible  to  his  principal  for  the  proper  discharge  of  the  authority 
intrusted  to  him,  whether  he  receives  compensation  or  not  (  Wilkitison 
V.  Coverdale,  1  Esp.  76  ;  Smith  v.  LascelUs^  2  T.  R.  18T);  as  for  effecting 
insurance  with  irresponsible  parties.  Hurrell  v.  BuUard,  3  F.  &  F. 
445.  The  measure  of  damages  would  be  the  amount  which  the  insured 
could  have  recovered  if  the  agent  had  performed  his  duty  faithfully. 
Smith  V.  Price^  2  F.  &  F.  748.  The  surveyor  of  a  mutual  company 
■  who  wrote  the  application  is  the  agent  of  the  insured.  Susquehanna 
Ins.  Co.  V.  Perrine,  7  W.  &  S.  (Penn.)  348*  The  master  of  a  ship  has 
no  authority  to  give  a  premium  note  for  insurance.  A'dmyis  v.  Pitts- 
hurglns.  Co.,  76  Penn.  St.  411. 

§  2.  Powers  of  insurance  agents.  The  agent's  authority  is  deter- 
mined, not  by  private  instructions  from  his  principal,  of  which  the 
party  dealing  with  him  has  no  notice,  but  either  by  the  instructions 
actually  communicated,  or  by  .the  nature  of  the  business  intrusted  to 
the  agent,  and  of  the  situation  in  which  he  is  placed.  Markey  v.  Mu- 
tual Benefit  Ins.  Co.,  103  Mass.  78  ;  Lungstrass  v.  German  Ins.  Co.,  57 
Mo.  107 ;  Keenan  v.  Mo.  State  Ins.  Co.,  12  Iowa,  126  ;  vol.  I,  221.  Thus, 
if  he  is  intrusted  with  the  execution  of  certain  business,  he  has  author- 
ity to  do  every  thing  necessary  to  that  end.  If  he  is  put  in  possession  of 
an  ofhce,  he  is  enabled  to  do  whatever  business  his  principal  has  repre- 
sented will  be  done  there.  Bebee  v.  Hartford  Ins.  Co.,  25  Conn.  51  ; 
Lycomjlng  Ins.  Co.  v.  Schollenherger,  44  Penn.  259 ;  Beat  v.  Park 
Itis.  Co.,  IG  Wis.  241 ;  Davenport  v.  Peoria  Ins.  Co.,  17  Iowa,  276. 
If  the  agency  to  which  he  is  appointed  has,  by  custom  and  general 
understanding,  a  certain  scope,  his  authority  has  the  same  extent,  un- 
less  there  is  notice  of  a  change.  Thus,  the  possession  of  blank  policies, 
and  renewal  receipts,  is  evidence  of  a  general  authority  to  do  every 
thing  necessary  to  their  issue.  Carroll  v.  Charter  Oak  Ins.  Co.,  40 
Barb.  (X.  Y.)  292 ;  4  Abb.  Ct.  App.  316  ;  10  Abb.  (N.  S.)  166  ;  ^tna 
Ins.  Co.  v.  Maguire,  51  111.  342.  If  the  president  of  an  insurance 
company. is  authorized  to  adjust  and  pay  losses,  he  may  indorse  and 
deliver  notes  held  by  the  company.  Baker  v.  Cotter,  45  Me.  236. 
A  secretary,  authorized  to  answer  all  communications  in  behalf  of  the 
conipiiny,  may  l)ind  the  company  by  admissions  as.to  the  sufficiency  of 
the  pr(j(jfri  of  loss.  Troy  Ins.  Co.  v.  Carpenter,  4  Wis.  20  ;  Imjjerial 
Ina.  Co.  V.  Murray,  13  Penn.  St.  73.  Authority  to  settle  the  terms 
on  wliich  a  risk  may  be  change<l,  gives  a  riglit  to  waive  a  forfeiture 
caused  hy  a  cliange  in  tlie  risk.  Nortli.  Berwick  Co.  v.  If.  E.  Ins.  Co., 
52  Me.  336  ;  Viele  v.  Oermania  Ins.  Co.,  26  Iowa,  9.  As  a  general 
rule,  agents  of  stock  companies  have  a  larger  power  in  fixing  the 
terms   of  the   contract    tlian    those  of    mutual  companies,  as   in  the 
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latter  it  is  necessary  that  there  should  be  a  substantial  uniformity  in  all 
the  policies.     Brewer  v.  Chelsea  Ins  Co.,  14  Gray  (Mass.),  203. 

The  insurance  agents  act  mainly  in  soliciting  insurance,  rccei\'ing  and 
forwarding  the  application  of  the  insured,  delivering  the  policy  to  him, 
and  receiving  the  j)remiums.  In  soliciting  insurance,  he  is  governed 
by  the  same  rules  which  apply  to  other  persons  who  sell  goods.  He 
has  power  to  state  all  facts  concerning  the  insurers  which  are  necessary 
to  induce  the  owner  of  the  property  to  insure  with  them.  Fogg  v. 
Griffin,  2  Allen  (Mass.),  1 ;  JoTies  v.  Dana,  24  Barb.  (N.  Y.)  395.  In 
matters  of  opinion,  he  may  exaggerate.  In  matters  equally  open  to 
both,  he  cannot  be  held  for  his  statements.  Woodbury  Bank  v.  Char- 
ter Oak  Ins.  Co.,  31  Conn.  517 ;  Beat  v.  Park  Ins.  Co.,  16  Wis.  241  ; 
Lycoming  Ins.  Co.  v.  Schollenburger,  44  Penn.  St.  259.  "When  the 
contract  is  decided  on,  he  may  put  in  form  all  necessary  preliminary 
papers,  and  transmit  them,  when  the  course  of  business  requires  it,  to 
the  insurer.  The  general  agent  at  this  point  has  power  to  determine 
the  amount  of  the  risk,  the  conditions  of  insurance,  and  the  premium. 
Gloucester  Manuf.  Co.  v.  Howa/rd  Ins.  Co.,  5  G-ray  (Mass.),  497; 
Broclcelhanlc  v.  Sugrue,  5  C.  &  P.  21.  In  doing  this,  he  may  modify 
the  printed  terms  of  the  policy.  Hotchkiss  v.  Germania  Ins.  Co.,  5 
Hun  (IST.  Y.),  90.  He  may  insure  property  situated  beyond  the  limits 
stated  in  his  commission.  Lighthody  v.  H.  A..  Ins.  Co.,  23  Wend. 
(N.  Y.)  18;  JStna  Ins.  Co.  v.  Ilaguire,  51  111.  342.  An  agent  may 
give  a  right  of  recovery  of  the  full  value  to  an  insurance  by  a  part- 
ner in  his  own  name  of  the  goods  of  the  firm.  Manhattan  Ins. 
Co.  V.  Webster,  59  Penn!  St.  227 ;  A^irora  Ins.  Co.  v.  Mly,  55  111.  213 ; 
cordra,  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202.  If  the  owner  of  per- 
sonal property  joins  in  insurance  with  the  owner  of  the  building,  in 
which  it  is,  and  the  agent  knowingly  issues  such  a  policy,  it  will  pro- 
tect both.  Peck  v.  New  London  Ins.  Co.,  22  Conn.  584.  He  may 
allow  the  property  insured  to  be  removed  to  another  place.  N.  E.  Ins. 
Co.  V.  Schettler,  38  111.  166.  If  there  were  incumbrances  on  the  prop- 
erty, and  the  facts  were  stated  to  the  agent,  and  he  disregards  them, 
either  by  mistake  of  law,  or  inadvertence,  the  policy  is  good,  although 
the  policy  provides  that  any  act  of  the  agent  in  violation  of  its  provis- 
ions shall  be  the  act  of  the  insured,  and  avoid  the  policy.  Columbia 
Ins.  Co.  V.  Cooper,  50  Penn.  St.  331.  He  has  no  power  to  promise 
that  no  assessments  shall  be  made  on  the  premium  note.  Fanners' 
Ins.  Co.  V.  Marshall,  29  Yt.  23.  Where  the  agent  can  take  premiimis 
he  can  use  his  discretion  as  to  the  mode.  He  may  take  a  check  {Tay- 
loe  V.  Merchants^  Ins.  Co.,  9  How.  [U.  S.]  390);  Confederate  notes 
{Robinson  v.  International  Ass.  Co.,  42  N.  Y.  [3  Hand]  54) ;  but  not 
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property.  Hoffman  v.  Hancock  Ins.  Co.,  92  U.  S.  161.  He  may  agree 
to  be  liimself  responsible  to  the  company,  and  take  the  insured  as  his 
personal  debtor.  Sheldon  v.  Conn.  Ins.  Co.,  25  Conn.  207 ;  Bouton 
V.  American  Ijis.  Co.,  id.  542;  Post  v.  JEtna  Ins.  Co.,  -±3  Barb. 
(N.  Y.)  351 ;  contra,  Catoir  v.  America/n  Ins.  Co.,  33  N.  J.  487.  He 
may  allow  delay  in  payment.  N.  Y.  Central  Ins.  Co.  v.  Nat.  Protec- 
tion Ins.  Co.,  20  Barb.  (N.  Y.)  468 ;  Gait  v.  Same,  25  id.  189  ;  Hal- 
lock  V.  Commercial  Ins.  Co.,  26  N.  J.  268 ;  Whitaker  v.  Farm£,ri 
Ins.  Co.,  29  Barb.  (IS".  Y.)  312.  "Where  the  contract  is  subject  to, 
the  approval  of  the  company,  they  will  not  be  allowed  arbitrarily  to  re- 
fuse their  assent  after  a  loss.  Perkins  v.  Washington  Ins.  Co.,  4 
Cow.  C^.  Y.)  645,  reversing  6  Johns.  Ch.  485.  Notice  to  the  agent,  of 
materia]  facts,  is  notice  to  the  principal,  whether  actually  communicated 
or  not.  Behee  v.  Hartford  Ins.  Co.,  25  Conn.  51 ;  Peoples  Ins.  Co. 
V.  Sjpencer,  53  Penn.  St.  353  ;  liddle  v.  Market  Ins.  Co.,  4  Bosw.  (N. 
Y.)  179  ;  Beat  v.  Park  Ins.  Co.,  16  "Wis.  241 ;  Hough  v.  City  Ins.  Co., 
29  Conn.  10  ;  Keenan  v.  Mo.  State  Ins.  Co.,  12  Iowa,  126 ;  Comhs  v. 
Ha/nnibal  Ins.  Co.,  43  Mo.  148.  But,  in  Massachusetts  and  Rhode  Isl- 
and, the  rule  is  held  strictly,  and  all  evidence  to  control  the  writings 
excluded,  and  the  knowledge  of  the  agent  or  notice  to  him  at  the  incep- 
tion of  the  contract,  not  made  a  part  of  the  papers,  is  ineffectual.  Lee 
V.  Hotoard  Ins.  Co.,  3  Gray  (Mass.),  583 ;  Barrett  v.  Union  Ins.  Co., 
7  Cush,  (Mass.)  173  ;  Ahhott  v.  Shawmut  Ins.  Co.,  3  Allen  (Mass.),  213  ; 
Wilson  v.  Conway  Ins.  Co.,  4  R.  I.  141.  Notice  of  an  assignment, 
given  to  the  agent,  is  notice  to  the  principal,  to  prevent  its  passing  to 
the  assignee  in  bankruptcy  {Gale  v.  Lewis,  ^Q,.  B.  730);  but  it  is  not 
equivalent  to  an  assent  by  the  company.  Ayres  v.  Hartford  Ins.  Co., 
17  Iowa,  176.  Still  more  are  they  chargeable  when  they  make  it  the 
agent'b  duty  to  inquire  into  the  particular  matter.  Both  v.  City  Ins. 
Co.,  6  McL.  (C.  C.)  324 ;  Cumberland  Valley  Ins.  Co.  v.  Scluill,  29 
Penn.  St  31 ;  Com.  Ins.  Co.  v.  Ives,  56  111.  402.  So  of  a  case  where 
he  himself  examines,  and  omits  facts  which  were  open  to  him  (Cum- 
herkmd  Valley  Ins.  Co.  v.  Schell,  29  Penn.  St.  31  ;  Meadowcraft  v. 
Standard  Ins.  Co.,  61  id.  91 ;  Plumb  v.  Cattaramgus  Ins.  Co.,  18  N. 
Y.  392) ;  as,  for  instance,  knowledge  of  the  use  of  a  steam  boiler. 
Ca/m^hcll  v.  Merchants'  Ins.  Co.,  37  N.  II.  35;  May  on  Ins.,  §  143. 

But,  where  the  agent  is  made  agent  of  tlie  insured,  his  knowledge 
does  not  affect  the  company.  Alexander  v.  Gernianla  Ins.  Co.,  (jQ  N. 
Y.  (21  Sick.)  464.  Verbal  notice  to  tlie  agent  is  enough  as  to  matters 
occurring  after  tlio  insurance,  unless  the  contract  rcauires  written  notice. 
McEwen  v.  Alontgomery  Ins.  Co.,  5  Ilill  (N.  Y.),  101 ;  Schenek  v. 
Mercer  Comity  Ins.  Co.,  24  N.  J.  447.     Notice  to  the  agent,  of  subse- 
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quent  insurance,  is  notice  to  the  company.  N.  E.  Ins.  Co.  v,  Schettler, 
38  111.  166.  But  after  the  policy  is  issued,  mere  knowledge  by  the 
agent  of  a  subsequent  insurance  is  not  notice  to  the  company.  Sohenck 
V.  Mercer  County  Ins.  Co.,  24  N.  J.  447 ;  Mellen  v.  Ilaniilton  Ins.  Co., 
5  Diier(K  Y.),  101 ;  S.  C,  17  K  Y.  609  ;  AyresY.  Hartford  Ins.  Co., 
17  Iowa,  176 ;  Forbes  v.  Agavjam  Ins.  Co.,  9  Cush.  (Mass.)  470.  If 
the  matter  is  one  "witli  which  the  agent  has  no  concern,  but  which  re- 
quires action  by  some  otlier  officer,  notice  to  the  agent  is  not  enough. 
SyTces  v.  Perry  County  Ins.  Co.,  34  Penn.  St,  79  ;  Robinson  v.  Mercer 
County  Ins.  Co.,  27  K.  J.  134;  MitcTiellY.  ly coming  Ins.  Co.,  51 
Penn.  St.  402 ;  Tate  v.  Citizens'  Ins.  Co.,  13  Gray  (Mass.),  79.  Wliere 
a  statement  is  made  a  warranty,  knowledge  of  the  agent  that  the  state- 
ment is  false  will  not  aid  it.  Barteau  v.  Phoinix  Ins.  Co.,  67  N.  Y. 
(22  Sick.)  595.  The  contract  may  provide  that  the  insurers  shall  not 
be  bound  by  anj'-  knowledge  or  agreement  of  the  agent  not  set  out  in 
the  papers,  and  they  are  then  exonerated.  Shawmut  Ins.  Co.  v.  Stevens, 
9  Allen  (Mass.),  332;  Chase  v.  Hamilton  Ins.  Co.,  20  K  Y.  (6  Smith) 
52  ;  loehner  v.  Home  Ins.  Co.,  17  Mo.  247.  He  cannot  bind  the  insurers 
where  the  contract,  if  made  directly  with  them,  would  be  invalid,  as 
where  the  building  is  already  burned.  Pe/itley  v.  Columbia  Ins.  Co., 
17  N.  Y.  (3  Smith)  421.  He  cannot  make  a  contract  in  which  he  has 
himself  an  interest  as  insured  (id.) ;  nor  accept  notice  of  an  assign- 
ment of  his  own  policy  {Hx parte  Hemiessy,  1  Con.  &  Law,  559)  ;  nor 
assent  to  an  assignment  which  the  contract  requires  shall  be  assented  to 
by  the  coi'poration.  Stringham  v.  St.  JVicholas  Ins.  Co.,  3  Keyes,  280  ; 
S.  C,  4  Abb.  Ct.  App.  315 ;  Mentz  v.  lancaster  Ins.  Co.,  79  Penn.  St. 
475.  Wliere  the  premium  was  to  be  paid  on  the  delivery  of  the  policy 
which  was  to  be  issued  from  the  home  office,  a  receipt  for  "  insurance  " 
given  by  the  agent  wdien  he  takes  the  application  will  not  prove  a  con- 
tract, linford  v.  Provincial  Ins.  Co.,  34  Beav  291.  An  agent  to 
take  applications  and  issue  policies  does  not  have  power  over  the  con- 
tract, when  once  made,  to  waive  forfeitures.  Harrison  v.  City  Ins.  Co., 
9  Allen  (Mass.),  231 ;  Phoenix  Ins.  Co.  v.  lawrence,  4  Mete.  (Ky.)  9 ; 
Mersereau  v.  Phmnix  Ins.  Co.,  ^^IS,.  Y.  274.  The  company  may  be 
estopped  by  his  acts,  as'where  he  filled  up  an  application,  without  wait- 
ing for  information  which  the  applicant  had  promised,  and  signed  it 
for  the  applicant.  Wilson  v.  Conway  Ins.  Co.,  4  R.  I.  141.  But,  where 
the  insured  afterward  received  the  policy,  with  a  copy  of  the  applica- 
tion, and  the  contract  provided  that  by  accepting  the  policy  he  became 
responsible  for  the  truth  of  the  statements  in  the  application,  a  ma- 
terial false  statement  avoids  the  policy.  Richardson-  v.  Maine  Ins. 
Co.,  46  Me.  394.    He  may  consent  to  a  change  of  title  {Illinois  Ins. 
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Co.  V.  Stanton.,  57  HI.  354),  or  execute  a  permit  for  other  insurance 
(  Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318),  or  waive  a  forfeiture  on 
account  of  change  of  title  by  taking  a  premium  and  issuing  a  re- 
newal receipt.  Miner  v.  Phoenix  Ins.  Co.,  27  Wis.  693;  9  Am. 
Rep.  479.  The  agent  of  a  mutual  company  cannot  waive  the  require- 
ments of  the  by-laws  adopted  for  the  mutual  protection  of  the  mem- 
bers. 2Iulrey  v.  Shawjnut  Ins.  Co.,  4  Allen  (Mass.),  116.  Even  the 
president  of  an  insurance  company  cannot  waive  the  requirement  of 
the  by-laws  that  the  premium  shall  be  paid  before  the  policy  takes  effect. 
Baxter  V.  CJtelsea  Ins.  Co.,  1  Allen  (Mass.),  294.  An  agent  cannot 
appoint  a  referee  upon  a  loss.  Turner  v.  Quinoy  Ins.  Co.,  109  Mass. 
568.  Wliere  the  company  reserves  the  right  of  approval,  he  cannot 
deprive  them  of  it.  N.  Y.  Union  Ins.  Co.  v.  Johnson,  23  Penn.  St, 
72.  A  delivery  of  a  new  premium  note  to  him  by  assignees  of  the 
policy  is  not  a  delivery  to  the  company  {Fogg  v.  Middlesex  Ins.  Co., 
10  Cush.  [Mass.]  337),  nor  can  he  bind  the  company  to  surrender  the 
note  on  a  cancellation  of  the  policy.  Marllehead  Ins.  Co.  v.  Under- 
wood, 3  Gray  (Mass.),  210.  In  case  of  such  mutual  companies,  the  offi- 
cials must  strictly  conform  to  the  by-laws.  Evans  v.  Trimountain 
Ins.  Co.,^  Allen  (Mass.),  329;  IIale\.  Mechanics''  In^.  Co.,  6  Gray 
(Mass.),  169.  They  cannot  waive  the  payment  of  the  premium,  or  a 
delivery  of  the  deposit  note,  when  these  are  made  conditions  precedent. 
Brewer  v.  Chelsea  Ins.  Co.,  14  Gray  (Mass.),  203 ;  Baxter  v.  Chelsea 
Ins.  Co.,  1  Allen  (Mass.),  294  ;  Belleville  Ins.  Co.  v.  Van  Winkle,  12  K 
J.  Eq.  333.  But  this  only  applies  to  stij^ulations  which  are  made  of  the 
essence  of  the  contract.  Sheldon  v.  Com.  Ins.  Co.,  25  Conn.  207. 
Such  are  the  regulations  as  to  proof  of  loss.  Priest  v.  Citizens'  Ins. 
Co.,  3  Allen  (Mass.),  602.  But  there  must  be  some  actual  waiver;  a 
statement  by  the  agent  that  it  would  be  all  right,  or  mere  knowl- 
edge by  him  of  all  the  facts,  is  not  enough.  Boyle  v,  Ins.  Co., 
7  Jones'  L.  (N.  C.)  373;  Smith  v.  Haverhill  Ins.  Co.,  1  Allen 
(Mass.),  297.  An  agent  with  general  powers  may,  by  parol,  extend  the 
scope  of  a  policy  already  issued,  to  new  goods  {Kennehec  Co.  v.  Aitr 
gusta  Ins.  Co.,  6  Gray  [Mass.],  204),  or  correct  an  error  in  the  policy. 
Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318.  A  general  agent  may  waive 
conditions  as  to  preliiTiiuary  proofs  of  loss  {Eastern  Railroad  v.  Belief 
InA.  Co.,  105  Mass.  570)  ;  the  prepayment  of  the  premium  {Boehcn  v. 
Willi ain-nhnrgh  Ins.  Co.,  35  N.  Y.  [8  Tiff.]  131) ;  the  requirement  tliat 
notic(j  1)0  giv(!n  of  notice  of  other  insurance  {Carroll  \.  Charter  Oak 
Ins.  Co.,  40  Barb,  [N".  Y.]  292),  or  that  the  policy  be  countersigned  by 
him.  Myi'.rs  v.  Ke.y.^Uyne  Ins.  Co.,  27  Penn.  St.  208.  In  general  the 
agent  may  perform  his  duties  by  clerks  or  sub-agents.     Kennehec    Go. 
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V.  Augusta  Ins.  Co.,  6  Gray  (Mass.),  204 ;  Bodine  v.  Exchav^e 
Ins.  Co.,  51  N.  Y.  117;  10  Am.  Rep.  566  ;  Eclectic  Ins.  Co.  v.  Eahren- 
krug,  68  111.  463.  When  the  insured  was  ignorant  of  the  provision 
makmg  the  agent  his  agent,  he  may  treat  him  as  the  agent  of  the  in- 
surers.    Gates  V.  Penn.  Ins.  Co.,  17  N.  Y.  Sup.  (10  Hun)  489. 

§  3.  Duties  of  agents.  Agents  of  insurance  companies  owe  duties 
to  the  principal  by  whom  they  are  employed,  and  to  the  persons  who 
may  seek  insurance  through  them.  Many  of  these  duties  are  of  such 
a  nature  that  the  law  is  not  invoked  to  compel  their  performance.  Such 
are  the  duties  of  zeal  and  industry  which  the  insurers  have  a  right  to 
require,  and  that  reasonable  care  and  discretion  in  the  performance  of 
the  business  which  the  person  accepting  the  employment,  engages  that 
he  has  and  will  bestow.  Yol.  I,  page  240,  §  6.  But,  it  has  been  found 
generally  easier  to  secure  a  remedy  for  failure  to  furnish  qualities  of  this 
sort  by  the  termination  of  the  employment,  than  in  any  form  of  legal 
redress.  The  agent  must  use  care  in  the  selection  of  the  risks ;  he 
must  fix  the  premiums  at  a  remunerative  rate ;  he  must  advise  his 
company  of  any  changes  in  the  risk  and  be  prepared  to  advise  them 
with  regard  to  all  matters  material  to  their  interests.  Yol.  I,  page  241, 
§  7.  It  is  his  duty  to  conform  to  all  instructions  given  liim,  and  to  re- 
mit all  moneys  received.  He  is  not  required  to  perform  aU  the  duties 
in  person,  but  may  intrust  them  to  a  clerk  or  sub-agent.  Bodine  v. 
Exchange  Ins.  Co.,  51  N.  Y.  (6  Sick.)  117 ;  10  Am.  Rep.  566.  It  is 
his  duty  to  serve  his  principal  alone.  He  cannot  have  any  interest 
adverse  to  that  of  his  principal.  If  he  applies  for  insurance  on  his 
own  property,  as  to  that  property  he  is  no  agent  of  the  company. 
Bentleij  v.  ColumUan  Ins.  Co.,  17  N.  Y.  (3  Smith)  421 ;  S.  C,  19 
Barb.  595  ;  iV.  Y.  Central  Ins.  Co.  v.  l!fat.  Protection  Ins.  Co. 
14  N.  Y.  85  ;  S.  C,  20  Barb.  (N.  Y.)  468  ;  Utica  Ins.  Co.  v.  Toledo 
Ins.  Co.,  17  Barb.  132.  He  cannot  act  as  agent  for  both  parties  (id.) ; 
nor  where  he  assigns  his  own  policy  can  he  accept  notice  of  the  assign- 
ment. Ex  parte  Ilennessy,  1  Con.  &  Law,  559.  By  agreement  of  the 
parties,  who  are  members  of  a  mutual  insurance  company,  the  assured 
may  become  responsible  for  the  truth  of  the  statements  in  his  appli- 
cation for  insurance,  and  in  this  sense  he  will  be  his  own  agent.  Sus- 
quehanna Ins.  Co.  V.  Perrine,  7  W.  &  S.  (Penn.)  348. 

§  4.  Liabilities  of  agents.  The  agent  is  liable  for  a  breach  of  any 
of  the  duties  which  we  have  considered  above  which  amount  to  a 
breach  of  the  implied  contract  to  perform  those  duties.  Yol.  I,  page 
249,  §  1. 

A  known  agent  is  not  responsible  to  third  parties   {Ferris  v.  Kil- 
mer, 48  N.  Y.  [3  Sick.]   300),  unless  he  expressly  assmnes  such  respon- 
YoL.  lY— 5 
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sibility,  which  he  may  do.  Wilder  v.  (7<:>2<;Z6S,  100  Mass.  487.  He  cannot 
be  held  liable  twice,  and  he  must  answer  to  his  principal,  and  his  princi- 
pal to  the  third  person.  But  this  rule  onlj  extends  to  matters  within 
his  authority  and  for  which  the  principal  can  be  held.  If  the  person 
dealing  with  him  has  no  remedy  against  the  principal,  he  may  look  to 
the  agent  himself.  Yol.  I,  page  257,  §  3 ;  Booth  v.  Wonderly^  36 
N.  J.  250.  But  a  person  who  has  himself  knowingly  induced  the 
agent  to  exceed  his  authority  has  no  remedy  against  him.  Aspinwall 
V.  Torrance,  1  Lans.  (N.  T.)  381.  So,  if  he  took  the  risk  of  the  agent's 
authority  on  a  doubtful  point.  If  an  agent  to  whom  was  committed 
an  application  for  insurance  should  neglect  to  perfect  the  contract,  he 
would  be  so  far  the  agent  of  the  appHcant  and  liable  to  him  for  the 
wrong.  Where  the  agent  settled  a  loss  for  twenty  per  cent,  with- 
out authority,  he  was  held  liable  to  his  principal.  Rundle  v.  Moore, 
3  Johns.  Cas.  36.  If  he  pays  a  premium  after  notice  not  to  pay  it,  ho 
cannot  recover  it  of  the  insured.  Shoemaher  v.  Smith,  2  Binn.  (Penn.) 
239.  But  he  is  not  liable  for  not  procuring  the  most  favorable  form 
of  pohcy.  Cornier  v.  Anderson,  1  Camp.  523  ;  Silverthorne  v.  Gil- 
lespie, 9  U.  C.  414.  It  will  make  no  difference  on  the  question  of  the 
liability  of  the  agent  whether  he  acted  mider  an  express  authority 
given  him  by  his  principal,  or  under  an  authority  implied  by  law,  or 
whether  the  act  was  one  which  the  insurer  was  estopped  to  deny.  In 
either  case  the  remedy  is  against  the  principal. 

ARTICLE  V. 

WAERANTY  ;  KEPEESENTATION  ;  CONCEALMENT. 

Section  1.  In  general.  Insurance  is  a  contract  in  which  the  utmost 
good  faith  is  required  on  the  part  of  the  insured,  as  it  offers  to  the 
insured  great  opportunities  for  fraud,  and  as  many  things  which  are 
most  material  to  the  contract,  either  as  inducement  to  the  insurer  to 
enter  into  it,  or  as  objections  to  it,  lie,  for  all  practical  purposes,  wholly 
witliin  the  knowledge  of  the  insured,  the  law  has  required  of  him  a 
full  disclosure.  The  insurers,  as  a  rule,  add  to  this  law  stringent  pro- 
viBioiiri  in  tlie  policies  wliicli  they  issue.  Here  as  elscwliere  in  insur- 
ance, such  stipulaticjns  will  be  c6nstrued  reasonably  by  tlic  court,  the 
end  always  hold  in  view  being,  to  give  the  contract  the  effect  in  all 
material  matters  which  the  parties  designed.  The  courts  do  not  favor 
any  construction  which  will  make  the  validity  of  the  contract  turn 
upon  collateral  and  unimportant  matters,  unless  the  parties  liave  so 
agreed  in  express  terms.     Kentucky  Ins.  Co.  v.  Southard,  8  B.  Monr. 
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(Ky.)  637.  But,  whatever  may  bo  the  particular  form  of  the  contract, 
the  party  insured  will  be  held  to  give  information  in  substance  correct, 
as  to  every  material  circumstance.  It  will  be  enough  in  the  absence  of 
agreement  as  to  the  mode,  if  the  information  reaches  the  company  in 
any  way,  as  we  have  already  seen.  Ante^  28,  art.  4,  §  2.  If  the  insured 
intentionally  conceals  any  material  fact,  it  will  deprive  him  of  the 
advantage  of  his  contract. 

§  2.  Warranty.  An  express  warranty  is  a  stipulation  inserted  in 
writing  on  the  face  of  the  policy,  on  the  literal  truth  or  fulfillment  of 
which  the  validity  of  the  entire  contract  depends.  1  Am.  Ins.  577; 
Wall  V.  East  Elver  Im.  Co.,  7  N.  Y.  (3  Seld.)  370.  As  a  general 
rule,  any  stipulation  or  condition  so  inserted  becomes  a  warranty.  It 
is  in  its  nature  a  condition  precedent,  and  must  be  strictly  complied 
with.  Daniels  v.  Hudson  River  Ins.  Co.,  62  Cush.  (Mass.)  416 ; 
Ripley  v.  yEtna  Ins.  Co.,  30  N.  Y.  136.  It  in  no  way  alters  the  elfect, 
that  the  fact  stated  or  act  stipulated  for  is  of  no  consequence.  Barteau 
V.  PJuBnix  Ins.  Co.,  67  N.  Y.  (22  Sick.)  595.  Nor  is  the  cause  of  the 
breach  of  warranty  of  any  importance  {Fitch  v.  American  Ins.  Co.,  59 
N.  Y.  [14  Sick.]  557 ;  17  Am.  Rep.  372),  nor  that  the  thing  substituted  is 
more  advantageous  to  the  insurer.  Wood  v.  Hartford  Ins.  Co.,  13  Conn- 
533.  It  is  enough  to  make  the  contract  void  that  it  contains  a  warranty 
which  is  broken.  Newcastle  Lis.  Co.  v.  McMorran,  3  Dowl,  P.  C.  255 ; 
Sayles  v.  N oi^thwestern  Ins.  Co.,  2  Curt.  (U.  S.)  610 ;  Witherell  v. 
Maine.Ins.  Co.,  49  Me.  200  ;  Anderson  v.  Fitzgerald,  4  H.  L .  Gas.  4S4. 
Nor  does  it  help  the  insured,  that  the  breach  of  warranty  did  not  cause 
the  loss.  Garrett  v.  Provincial  Ins.  Co.,  20  U.  C.  200 ;  Murdoch  v. 
Clienango  Co.  Ins.  Co.,  2  Comst.  210.  The  question  whether  a  clause  is  a 
warranty  does  not  depend  on  the  words  used,  but  any  statement  upon 
the  truth  of  which  it  appears  to  be  the  intention  of  the  parties  to  make 
the  validity  of  the  contract  depend,  is  a  warranty.  It  is  a  question  of 
intention.  Scales  v.  Scanlan,  6  Ir.  Law,  367 ;  Wheelton  v.  Hardisty, 
8  El.  &  B.  232 ;  Kingsley  v.  N.  E.  Ins.  Co.,  8  Cush.  (Mass.)  393. 
Thus  a  fact  stated  merely  by  way  of  description  or  recital,  and  not 
material  to  the  risk,  was  held  not  to  be  a  warranty.  Schultz  v.  Mer- 
chants' Ins.  Co.,  57  Mo.  331.  Where  all  the  statements  of  the  appli- 
cation were  made  warranties,  but  the  application  covenanted  that  all 
matters  stated  in  it  were  true,  so  far  as  material,  immaterial  statements 
were  held  not  to  be  warranties.  Oa/rcelon  v.  Hampden  Ins.  Co.,  50 
Me.  580  ;  Washington  Ins.  Co.  v.  Honey,  10  Kans.  525.  Warranties 
are,  affirmative  which  allege  some  fact,  or  are  promissory,  which  require 
the  performance  or  omission  of  some  act,  during  the  continuance  of 
the  contract.     Borradaile  v.  Hunter,  5  M.  &  G.  639 ;  Jennings  v. 
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Chenmigo  Co.  Ins.  Co.,  2  Den.  (N.  Y.)  75 ;  Stout  v.  City  Ins.  Co.,  12 
Iowa,  371.  Where  the  statement  is  in  some  other  paper,  it  is  a  ques- 
tion of  construction  whether  the  paper  is  made  a  part  of  the  policy, 
and  the  statement  thereby  becomes  a  warranty.  An  indication  in  the 
policy  where  the  application  is  to  be  fomid  is  not  enough.  Com.  Ins. 
Co.  V.  Monninger,  18  Ind.  352.  If  the  statement  is  anywhere  on  the 
face,  as  on  the  margin,  or  written  across  tlie  face,  it  is  enough.  Bean, 
Y.  Stupart,  1  Doug,  11;  Patch  v.  Phmnix  Ins.  Co.,  44  Vt.  481. 
"Where  the  conditions  were  printed  on  the  second  page  of  the  policy, 
but  not  referred  to  in  the  policy,  they  are  a  part  of  it.  Ifurd^ch  v. 
Chenamjo  Co.  Ins.  Co.,  2  N.  Y.  210 ;  Roberts  v.  Same,  3  Hill  (N.  Y.), 
501.  A  paper  relating  to  the  subject-matter  attached  to  the  policy  is 
no  part  of  it  (Bize  v.  Fletcher,  Doug.  13,  n.),  nor  a  paper  inclosed 
and  folded  up  in  the  policy.  Kentucky  Ins.  Co.  v.  Southard,  8  B. 
Monr.  (Ky.)  634 ;  Pawson  v.  Watson,  Cowp.  785,  A  statement 
printed  on  the  back  is  only  a  part  of  the  policy  so  far  as  it  is  referred 
to.  Stcme  V.  TJ.  S.  Casualty  Co.,  34  N.  J.  371 ;  KingsUy  v.  JV.  K  Ins. 
Co.,  8  Cush.  (Mass.)  393.  And  the  reference  must  indicate  the  inten- 
tion to  make  it  part  of  the  policy.  Farmers^  Ins.  Co.  v.  Snyder,  16 
"Wend,  (N,  Y.)  481 ;  Houghton  v.  Manufactureri  Ins.  Co.,  8  Mete. 
(Mass.)  114;  Kentucky  Ins.  Co.  v.  Southa/rd,  8  B.  Monr.  634;  Sayles 
V.  Northwestern  Ins.  Co.,  2  Curt.  (C.  C.)  610 ;  Mut.  Benefit  Ins. 
Co.  V.  Robertson,  59  111.  123  ;  14  Am.  Rep.  8  ;  Shoemaker  v,  Glen^s 
Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  84.  When  the  application  and  sur- 
vey are  expressly  referred  to  as  parts  of  the  contract,  they  become 
warranties.  Columlna  Ins.  Co.  v.  Cooper,  50  Penn,  St.  331 ;  Denny  v. 
Conway  Ins.  Co.,  13  Gray  (Mass,),  492;  Jefferson  Ins.  Co.  v.  Cotheal, 
7  Wend.  (N.  Y.)  72  ;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383  ; 
Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.  235  ;  Commonwealth  Ins.  Co. 
V.  Monninger,  18  Ind,  352, 

Tliough  the  application  is  referred  to  as  part  of  the  contract,  it  is 
not  enough  if  its  statements  are  called  "representations"  [Houghton 
V.  Manufacturers^  Ins.  Co.,  8  Mete.  [Mass.]  114) ;  or  if  the  reference 
is  for  some  other  pur|iose  than  to  make  its  statements  warranties. 
Carfqiltell  v.  N.  E.  Ins.  Co.,  98  Mass.  381.  A  reference  to  a  survey 
only  makes  such  parts  of  the  paper  as  properly  come  under  that  name 
warranties.  Denny  v,  Qonmay  Ins.  Co.,  13  Gray  (Mass.),  492.  If 
there  is  any  ainl^iguity  in  the  reference,  it  will  be  construed  against 
the  company.  Thus  a  reference  to  the  application  "for  a  more  par- 
ticular description"  is  not  enough.  Trench  v.  Chencmgo  Co.  Ins.  Co., 
7  Hill  (N.  Y.),  122;  Dankisx.  Hudson,  River  Ins.  Co.,  12  Cush. 
(Mass.)  416.     The  reference  may  1x3  controlled  by  other  stipulations. 
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Where  it  is  agreed  in  the  apphcation  that  misrepresentation  or  sup- 
pression of  material  facts  shall  avoid  the  policy,  it  limits  the  words  of 
the  policy.     Elliott  v.  Hamilton  Ins.  Co.,  13  Gray  (Mass.JL,  139. 

If  the  insured  covenants  that  the  statements  are  true  as  to  value  and 
risk,  they  are  warranties  only  on  these  points.  Lmdsey  v.  Union  Ins. 
Co.,  3  R.  I.  157.  A  reference  to  statements  as  believed  to  be  true  is 
only  a  warranty  of  the  belief.  Wheelton  v.  Hardisty,  8  El.  &  B.  232. 
If  there  is  any  doubt  as  to  the  intention  to  make  the  literal  truth  vv 
performance  a  condition  precedent,  the  statement  or  agreement  will  not 
be  a  warranty.  Id.;  Stokes  v.  Cox,  1 II.  &  N.  320,  533  ;  Mutual  Benefit 
Ins.  Co.  V.  Robertson,  59  111.  123  ;  14  Am.  Hep.  8 ;  Jefferson  Ins. 
Co.  V.  Cotheal,  7  "Wend.  (N.  Y.)  72.  "  On  condition  that  the  insured 
will  take  aU  risk  from  cotton  waste,"  is  no  warranty.  Kingsley  v. 
N.  E.  Ins.  Co.,  8  Cush.  (Mass.)  393.  What  the  parties  themselves 
have  designated  as  representations,  declarations  or  statements,  will 
not  ordinarily  be  given  the  force  of  warranties.  Price  v.  Phoenix 
Ins.  Co.,  17  Minn.  497 ;  10  Am.  Eep.  166 ;  Campbell  v.  N.  E.  Ins. 
Co.,  98  Mass.  381.  Where  the  application  is  defective  in  matters 
known  to  the  insurers,,  or  their  agents,  and  they  nevertheless 
issue  a  policy,  it  is  good.  Wilson  v.  Hampden  his.  Co.,  4  R.  1. 159; 
Campbell  v.  Merchants'  Ins.  Co.,  37  N.  II.  35  ;  Cumberland  Valley 
Ins.  Co.  V.  Schell,  29  Penn.  St.  31.  A  negative  answer  to  a  general 
question  as  to  farther  knowledge  of  material  matters  will  not  be  applied 
to  questions  not  answered  at  all,  but  the  answers  to  these  will  be  waived 
if  a  policy  is  issued.  Liberty  Hall  Ass.  v.  Housatonic  Ins.  Co.,  7 
Gray  (Mass.),  261.  A  policy  referring  to  an  application,  when  there  is 
none,  is  valid.  Blake^.  Exchom,ge  Ins.  Co.,  12  Gray  (Mass.),  265.  The 
insured  is  not  bound  by  statements  in  an  application  not  signed  by  or 
known  to  him,  though  the  policy  refers  to  it.  Denny  v.  Conway  Ins. 
Co.,  13  Gray  (Mass.),  294.  But  if  signed  by  his  agent  it  binds  him. 
Draper  v.  Charter  Oak  Ins.  Co.,  2  Allen  (Mass.),  569.  The  apphcation 
being  construed  with  the  policy,  as  one  contract,  may  limit  it.  Thus, 
where  the  policy  required  the  statements  in  tlie  declaration  to  be  true 
throughout,  but  the  declaration  provided  that  statements  designedly 
untrue  shall  avoid  the  policy,  the  latter  will  prevail.  Fowkes  v.  Man- 
cJiester  Ass.  Assoc,  3  Best  &  S.  917.  So  where  under  a  policy  requir- 
ing the  statements  of  the  application  to  be  true,  the  application  required 
answers  to  the  best  of  the  insured's  knowledge  and  belief.  Washing- 
ton Ins.  Co.  V.  Haney,  10  Kans.  525  ;  Garcelon  v.  Hampden  Ins.  Co., 
50  Me..  580.  The  fact  that  the  matter  referred  to  is  of  no  consequence, 
is  to  be  considered  in  construing  the  provision  as  a  warranty  or  other- 
wise.    Clfeil  V.  Biffalo  Ins.  Co.,  3  N.  T.  122.     Thus,  where  "  any 


38  mSURANCE,  FIRE. 

false  statement  in  obtaining  the  insurance  made  it  void,"  an  immaterial 
statement  would  not  be  likely  to  aid  in  obtaining  it.  Anderson  v. 
Fitzgerald^A  H.  L.  Cas.  -iSJ:.  A  warranty  will  not  be  extended  by 
construction,  and  will  be  construed  strictly  against  tbose  who  are  bene- 
fited by  it,  and  in  such  way  it"  possible  as  to  avoid  a  forfeiture.  Blood 
V.  Howard  Ins.  Co.^  12  Cush.  (Mass.)  4Y2  ;  Shepherd  y.  Union  Ins.  Co., 
3S]Sr.  H.232;  Catlin  y .  Springfield  Ins.  Co.,  1  Sumn.  (U.  S.)  434; 
Bijyley  v.  ^tna  Ins.  Co.,  29  Barb.  (N".  Y.)  552.  Statements  and 
stipulations  not  required  by  the  contract  are  not  made  warranties  by  a 
reference.  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  254. 
"Warranties  are  construed  strictly  as  to  their  scope.  A  warranty  that  a 
room  is  warmed  by  a  stove  with  a  pipe  well  secured,  only  applies  to 
such  time  as  it  is  actually  warmed  {Loud  v.  Citizens'  Ins.  Co.,  2  Gray 
[Mass.],  221) ;  that  water  tanks  on  a  building  in  course  of  erection  shall 
be  at  all  times  well  supplied  with  water,  means  that  they  shall  be  built 
and  filled  as  soon  as  it  can  conveniently  be  done.  Gloucester  Man.  Co. 
V.  Howard  Ins.  Co.,  5  Gray  (Mass.),  497.  A  warranty  of  force  pumps 
ready  for  use  imphes  power  to  run  them,  but  does  not  define  the  kind 
ol  pump,  or  warrant  that  they  shall  not  be  disabled  at  a  particular  time, 
nor  that  there  shall  be  hose.  Saijles  v.  A^.  TF.  Ins.  Co.,  2  Curt.  (C.  C.) 
610 ;  Peoria  Ins.  Co.  v.  Lewis,  18  111.  553 ;  GilliaXbertY .  PaiotucJcet  Ins. 
Co.,  8  R.  I.  282.  Where  the  application  stated  that  a  watchman  was 
kept,  there  was  a  breach,  if  a  sherifi  took  possession  and  excluded  all 
the  employees,  although  he  himself  remained  on  the  premises.  First 
National  "BamJc  v.  Ins.  Co.  of  N.  A.,  50  N.  Y.  (5  Sick.)  45.  Wliero 
the  wan'anty  of  a  watchman  was  general,  the  manner  of  performance  is 
to  be  reasonable.  Crocker  v.  People's  Ins.  Co.,  8  Cush.  (Mass.)  79. 
"Where  the  warranty  was  of  a  watchman  nights,  and  he  had  left,  and 
the  mill  was  burned  before  night,  there  was  no  recovery.  Glendale 
Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19.  He  need  not,  how- 
ever, be  kept  in  the  part  insured,  and  where  it  was  known  that  there 
wa»s  no  means  of  keeping  a  record  of  his  duty,  a'failurc  to  do  so  was 
excused,  though  required  by  the  policy.  Andes  Ins.  Co.  v.  Shipmam., 
77  111.  189.  In  some  cases,  statements  as  to  the  use  and  occupation  of 
])ropnrty  have  been  held  warranties.  Thus  the  description  must  be  true, 
where  the  property  is  insured  as  "  a  stock  in  a  brick  building  occupied 
as  a  storehouse  ( Wall  v.  East  River  Ins.  Co.,  7  N.  Y.  [3  Seld.]  370) ; 
a  paper  mill  (  Wood  v.  Hartford  Ins.  Co.,  13  Conn.  533) ;  a  dwelling- 
house  {Sn.rHfiAild  V.  Metropolitan  Ins.  Co.,  T)!  Rarb.  [T^.  Y.]  479  ',  Alex- 
ander v.  Germania  Ins.  Co.,  00  N.  Y.  [21  Sick.]  404) ;  a  machine  shop. 
Goddard  v.  Monitor  Ins.  Co.,  108  Mass.  50  ;  11  Am.  Rep.  307.  So 
where  a  description  of  tlie  place  of  deposit  is  given  in  the  application 
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{Bryce  v.  Lorillard  Ins.  Co.,  55  N.  Y.  [10  Sick.]  240 ;  14  Am.  Rep. 
249) ;  or  a  statement  of  the  location,  materials,  and  purposes.  U.  S. 
Ins.  Co.  V.  Kimnherly,  34  Md.  224 ;  6  Am.  Rep.  325  ;  Severa^ice  v. 
Continental  Ins.  Co.,  5  Biss.  (C.  C.)  156.  In  other  cases  such  state- 
ments have  been  held  matters  of  description  or  representation  only. 
Maker  v.  Hibernian  Ins.  Co.,  6  Hun  (N.  Y.),  353  ;  Schmidt  v.  Peoria 
Ins.  Co.,  41  111.  295 ;  Dobson  v.  Sothebij,  1  Moo.  &  M.  90  ;  Bnjan  v. 
Pedbody  Ins.  Co.,  8  "W".  Ya.  605 ;  Everett  v.  Conti/nental  Ins.  Co.,  21 
Minn.  76  ;  Southern  Ins.  Co.  v.  lewis,  42  Ga.  587 ;  Schultz  v.  Mer- 
chants' Ins.  Co.,  57  Mo.  331.  In  other  cases  it  is  held  only  a  warranty 
of  the  present  state  of  affairs,  but  not  that  they  shall  continue.  In- 
stances are,  describing  the  building  as  a  tavern  {Catlin  v.  Springfield 
Ins.  Co.,  1  Sumn.  [C.  C]  434) ;  naming  the  occupant  {O'N'iel  v.  Buf- 
falo Ins.  Co.,  3  N.  Y.  132) ;  stating  the  use  of  the  buildings  {Sinith  v. 
Mechanics'  Ins.Co.,  32  N.  Y.  [5  Tiff.]  399  ;  Cumberland  Valley  Ins. Co. 
V.  Schell,  29  Penn.  St.  31 ;  TJ.  S.  Ins.  Co.  v.  Kimberly,  34  Md.  224 ; 
6  Am.  Rep.  325 ;  Stout  v.  City  Ins.  Co.,  12  Iowa,  371 ;  Prieger  v. 
Exchange  Ins.  Co.,  6  Wis.  89) ;  a  statement  that  a  clerk  sleeps  in  the 
store.  FHsbie  v.  Fayette  Ins.  Co.,  27  Penn.  St.  325.  Where  there  is 
a  warranty  that  ashes  are  kept  in  brick,  any  equally  safe  way  of  keep- 
ing them  will  do.  Underhill  v.  Agawam  Ins.  Co.,  6  Cush.  (Mass.) 
440.  Where  the  policy  prohibits  smoking,  the  insured  must  abstain, 
and  use  reasonable  efforts  to  prevent  others.  Ins.  Co.  of  If.  A.  v.  Mc- 
Dowell, 50  111.  120. 

§  3.  Representations.  A  representation  is  a  statement  incidental 
to  the  contract  relative  to  some  fact  having  reference  thereto,  and  upon 
the  faith  of  which  the  contract  is  entered  into.  May  on  Ins.,  §  181 ; 
Ba7'teau  v.  Phosnix  Ins.  Co.,  67  N.  Y.  595. 

Representations  may  be  either  affirmative  or  promissory.  The  former 
are  allegations  of  facts  as  then  existing;  the  latter  concern  what  is  to 
happen  during  the  existence  of  the  insurance,  either  as  expectation  or 
as  contract.  Material  falsity  in  an  affirmative  representation  will  avoid 
the  contract  {Lycoming  Ins.  Co.  v.  Bubin,  79  111.  402),  while  the  fail- 
ure of  an  oral  promissory  representation  does  not  affect  it,  althouo-h  it 
may  be  evidence  of  fraud.  Kimball  v.  JEtna  Ins.  Co.,  9  Allen 
(Mass.),  540.  A  representation  is  collateral  to  the  contract,  and  may 
be  proved  by  parol.  The  insured  must  prove  whatever  the  policy  re- 
quires in  order  to  establish  any  liability.  The  insurer  then  may  prove 
representations  false  and  material  outside  the  pohcy,  which  in  effect 
prove  that  the  risk  is  not  the  one  which  he  insured.  Thus,  if  the 
building  was  represented  as  a  dwelling-house  and  it  was  really  a  man- 
ufactory, then  it  is  not  the  building  insured.     Campbell  v.  N.  E.  Ins. 
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Co.,  98  Mass.  381 ;  Miller  v.  Nat.  Benefit  Ins.  Co.,  31  Iowa,  216  ; 
7  Am.  Rep.  122.  The  question  of  the  materiality  isforthejmy  where 
the  facts  are  in  dispute.  Garcelonx.  Ilampden  Ins.  Co.,  50  Me.  580; 
Mutual  Ins.  Co.  v.  Deale,  18  Md.  26 ;  Keeler  y.  Niagara  Ins.  Co.,  16 
Wis.  523  ;  Farmers'  Ins.  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  481 ;  Darir- 
iels  V.  Huchon  River  Ins.  Co.,  12  Cush.  (Mass.)  416.  But  where  the 
representations  are  in  writing,  it  may  appear  from  the  papers  themselves 
that  the  parties  have  treated  certain  matters  as  conclusive,  and  if  they 
have  done  so,  it  is  final.  Wilson  v.  Conway  Ins.  Co.,  4  R.  I.  141 ; 
LeE(yy  v.  Market  Ins.  Co.,  39  N.  Y.  (12  Tiff.)  90  ;  Towne  v.  Fitch- 
hurg  Ins.  Co.,  7  Allen  (Mass.),  51 ;  Anderson  v.  Fitzgerald,  4  H.  L. 
Cas.  484.  The  question  of  the  truth  of  the  representations  is  ordi- 
narily for  the  jury,  their  materiality  for  the  court.  It  is  enough  if  the 
jury  find  them  to  be  substantially,  though  not  literally  true.  N.  A. 
Ins.  Co.  V.  Throop,  22  Mich.  146 ;  7  Am.  Rep.  638 ;  Foot  v.  ^tm,a 
Life  Ins.  Co.,  61  N.  Y.  (16  Sick.)  571.  If  the  representations  be  true 
as  to  part  of  the  subject  insured  and  false  as  to  the  rest,  the  whole  con- 
tract is  void  when  it  is  entire.  Id.  As  where  it  is  a  representation  of 
.  unincumbered  title  in  the  insured,  and  in  fact  he  has  no  title  to  part,  or 
it  is  mortgaged.  Day  v.  Charter  Oak  Ins.  Co.,  51  Me.  91 ;  Trench  v. 
Chenomgo  County  Ins.  Co.,  7  Hill  (N.  Y.),  122 ;  Friesmuth  v.  Ago- 
wami  Ins.  Co.,  10  Cush.  (Mass.)  587 ;  Smith  v.  Empire  Ins.  Co.,  25 
Barb.  (N.  Y.)  497;  Gould  v.  York  County  Ins.  Co.,  47  Me.  403; 
contra,  Koontz  v.  Ilannihal,  etc.,  Ins.  Co.,  42  Mo.  126  ;  Phmiix  Ins. 
Co.  V.  Lawrence,  4  Mete.  (Ky.)  9.  The  representation  speaks  as  of  the 
time  when  the  contract  is  closed.  If  it  be  true  then,  it  is  innuaterial 
that  it  was  false  when  made.  If  false  then,  it  avoids  the  policy. 
Traill  v.  Baring,  4  DcG.  &  S.  318.  The  state  of  facts  at  the  con- 
summation of  the  contract  is  deemed  its  basis.  British  Eq.  Ins.  Co. 
V.  Great  Western  Railway  Co.,  39  L.  J.  Cli.  132;  S.  C,  20  L.  T.  (N. 
S.)  422 ;  CaVoert  v.  Hamilton  Ins.  Co.,  1  Allen  (Mass.),  308.  In  case 
of  renewals  where  tliere  are  no  other  circumstances  to  determine  the 
intention,  the  courts  differ,  some  referring  the  matter  to  the  circum- 
stances existing  at  the  time  of  the  renewal  {Brady  v.  N.  W.  Ins.  Co., 
11  Midi.  425) ;  and  others  regarding  it  as  simply  a  continuance  of  the 
old  contract.  Baltimore  Ins.  Co.  v.  McGowan,  16  Md.  47;  N.  E.  Ins. 
Co.  v.  Weimfiore,  32  111.  221.  But  the  circumstances  may  disclose  the 
intention,  as  wlicre  goods  which  were  insured  as  in  one  place,  were 
removed,  and  this  was  known  to  tlic  company,  who  still  renewed  the 
policy.  Lud/mig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  (3  Sick.)  379  ;  8 
Am.  Rep.  556.  As  the  insurers  form  the  ]>(>licy  and  have  power 
to  make  all   statements   which  they  deem    nuiterial   warranties,   the 
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courts  will  not  aid  them  by  construction.  Mann  v.  Home  Ins.  Co.^  59 
N.  y.  (14  Sick.)  387  ;  liafferty  v.  Brunswick  Ins.  Co.,  18  N.  J.  480 ; 
Boardmcm  v.  Merrimack  Ins.  Co.,  8  Cusli.  (Mass.)  583  ;  Boardman  v. 
N.  II.  Ins.  Co.,  20  N.  H.  551.  If  the  application  is  in  writing,  parol 
evidence  of  other  representations  is  not  admissible.  Boggs  v.  Amer- 
ica Ins.  Co.,  30  Mo.  63.  See  KimJjall  v.  jEtna  Ins.  Co.,  9  Allen 
(Mass.),  540 ;  Alst(yn  v.  Mechanics'  Ins.  Co.,  4  Hill  (N.  Y.),  329  ; 
Girard  Ins.  Co,  v.  Stephenson,  37  Penn.  St.  293.  A  representation  is 
material  when  its  truth  or  falsity  would  probably  and  naturally  have 
induced  the  insurer  either  to  enter  into  the  contract  or  to  refuse  to  do 
so.  Barteau  v.  Fhmnix  Ins.  Co.,  67  N.  Y.  (22  Sick.)  595.  One  test 
of  materiality  is  whether  a  larger  premium  would  have  been  demanded. 
Nicoll  V.  America7i  Ins.  Co.,  3  W.  &  M.  (U.  S.)  529.  It  is  not  neces- 
sary that  the  representation  should  be  in  reference  to  matters  relating 
directly  to  the  risk,  if  they  are  such  as  a  jiu-y  may  find  would  have  had 
weight  in  determining  the  acceptance  or  rejection  of  the  application. 
Such  for  instance,  as  a  statement  that  a  prior  insurance  of  the  same 
risk  had  been  made  at  a  lower  premium  {Sihhald  v.  Hill,  2  Dowl.  P. 
G.  263),  or  a  case  where  the  insured  got  a  reinsurance  on  personal  prop- 
erty by  a  representation  that  he  had  insurance  on  the  building  in  which 
it  was.  La.  Ins.  Co.  v.  iT.  0.  Ins.  Co.,  13  La.  Ann.  246.  A  state- 
ment that  the  building  is  occupied  by  tenants  is  a  representation 
(Schultz  V.  Merchants'  Ins.  Co.,  57  Mo.  331 ;  -  Boardman  v.  A^.  //.  Ins. 
Co.,  20  -N.  H.  551),  but  a  statement  that  adjoining  land  is  vacant 
{Stebhins  v.  Globe  Ins.  Co.,  2  Hall  [N.  Y.],  632),  or  that  the  building 
is  furnished  (  Williams  v.  A'.  E.  Ins.  Co.,  31  Me.  219),  is  not.  Repre- 
sentations as  to  use  include  all  things  reasonably  necessary  for  the 
business.  Thus  making  reals  is  included  in  making  lead  pipe.  Collins 
V.  Charleston  Ins.  Co.,  10  Gray  (Mass.),  155  ;  8i7ns  v.  State  Ins.  Co., 
47  Mo.  54  ;  4  Am.  Bep.  311.  Where  it  is  stated  that  open  lights  are 
not  used  in  the  mill,  they  may  be  used  in  the  office.  Ins.  of  N.  A. 
V.  McDowell,  50  111.  120.  A  statement  that  stock  is  taken  every 
month  is  not  a  promissory  representation.  Wynne  v.  Liverpool  Ins. 
Co.,  71  K.  C.  121.  Where  benzine  is  allowed  to  a  certain  amount 
in  cans  it  may  be  kept  in  one  can.  Maryland  Ins.  Co.  v.  White- 
ford,  31  Md.  219;  1  Am.  Rep.  45.  A  clause  prohibiting  the 
storing  or  using  of  petroleum  is  controlled  by  another  which  prohibits 
lighting  with  certain  other  oils.  Buchanan  v.  Exchange  Ins.  Co.,  61 
K.  y.  (16  Sick.)  26.  A  substantial  compliance  with  a  promissory  rep- 
resentation is  enough.  By  a  substantial  compliance  is  meant  the  adop- 
tion of  precautions  intended  for  the  same  purpose  adapted  to  it,  and 
which  may  reasonably  be  regarded  as  equally  efficacious.  A  reservoir 
YoL.  IV--6 
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\dtli  pipes  was  regarded  as  a  substantial  equivalent  for  casks  of  water 
with  buckets  in  each  story.  Representations  must  be  construed  with 
reference  to  the  ends  for  which  they  are  made,  and  a  mere  literal  com- 
pliance is  not  enough.  Thus  a  representation  that  water  casks  are 
kept  in  each  room  implies  that  they  are  fit  for  use  and  are  kept  filled. 
Houghton  V.  Manufacturers^  Ins.  Co.,  8  Mete.  (Mass.)  114 ;  Au7vra 
Ins.  Co.  Y.  Eddy,  49  HI.  106.  Where  the  insurers  were  fully  in- 
formed as  to  the  facts,  they  cannot  charge  misrepresentation.  Ar^des 
Ins.  Co.  V.  Fish,  71  111.  620. 

§  4.  Concealment.  A  concealment  is  an  intentional  withholding  of 
some  material  fact  relating  to  the  risk,  wliich  good  faith  and  fair  deal- 
ing require  to  be  communicated.  It  is  the  omission  to  disclose  some 
fact  which  the  insured  knows,  or  ought  to  know,  that  it  is  his  duty  to 
state,  in  order  that  the  insurer  may  understand  the  circumstances  and 
risk  as  to  which  he  is  to  contract.  The  fact  must  be  known  to  the  in- 
sured. Sweet  V.  Fairlie,  6  C.  &  P.  1 ;  Scdl  v.  People^ s  Ins.  Co.,  6 
Gray  (Mass.),  185  ;  Merchants^  Ins.  Co.  v.  Washington  Ins.  Co.,  1 
Hand  (Ohio),  408 ;  Mtdual  Benefit  Ins.  Co.  v.  Robertsm,  59  111.  123 ; 
14  Am.  Rep.  8 ;  Ger^hauser  v.  British  lis.  Co.,  7  Nev.  174.  If  a 
statement  is  called  for  by  the  policy  or  other  papers,  such  statement 
will  be  either  a  warranty  or  a  representation,  and  judged  by  the  rules 
already  set  out.  But  if  a  statement  of  the  fact  is  either  not  called 
for,  or  is  collateral  to  sonTe  statement  made,  in  either  case  its  suppres- 
sion may  be  a  concealment. 

The  concealment  of  an  agent  is  that  of  the  owner,  where  the  agent 
requests  the  owner  to  get  insurance  on  his  property,  but  conceals  from 
such  owner  a  material  part  of  the  risk.  Gladstone  v.  Kin^,  1  Maule 
<fe  S.  35.  Concealment  is  a  want  of  the  good  faith  required  in  insur- 
ance, and  verges  on  fraud.  It,  therefore,  does  not  exist  where  it  ap- 
pears that  there  was  no  design  to  conceal,  or  that  the  fact  charged  to 
be  concealed,  was  not  kilown  or  believed  to  be  material.  The  knowl- 
edge of  the  insured  may  be  either  actual  or  constructive.  He  will 
properly  be  chargeable  with  Avhat  lie,  as  a  reasonable  man,  ought  to 
know,  for  tlio  insurers  have  a  right  to  rely  on  a  certain  degree  of  in- 
telligcMicc  in  tlio  insured.  The  fact  of  knowledge  is  usually  for  the 
jury,  and  that  tlie  matter  was  something  wliich  the  insured  Avould 
naturally  know  will  have  great  weight.  Houghton  v.  Man.  Ins.  Co., 
8  Mct(!.  (Mass.)  1 14 ;  Dnmiston,  v.  Thomaston  his.  Co.,  20  Me.  125.  If 
the  fact  is  one  which  the  insurer  or  his  agent  ought  to  know,  or  does 
know,  there  can  be  no  concealment.  Carter  v.  Boehm,  1  W.  Bl.  593 ; 
Boggs  V.  America  Ins.  Co.,  30  Mo.  63 ;  Mernhants''  Ins.  Co.  v.  Wash- 
i/ngton   Ins.    Co.,   1    Hand    (Ohio),  408;    Ualey   v.  Dorchester    Ins. 
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Co.,  12  Gray  (Mass.),  545  ;  Fish  v.  Cottenet  44  N.  Y.  538  ; 
Pimen  v.  Lewis,  1  F.  <fe  F.  Y78.  The  following  facts,  it  lias  been 
held,  need  not  be  stated  unless  in  answer  to  inquiries ;  the  character 
and  business  of  tenants  {LyonY.  Com.  Ins.  Co.,  2  Rob.  [La.]  260); 
the  cliaracter  of  adjoiniui^  buildings  {Satterihwaite  v.  Mutual  Benefit 
Ins.  Co.,  14  Penn.  St.  393) ;  the  erection  of  buildings  which  he  had 
begun  near  {Gates  v.  Madison  County  Ins.  Co.,  5  K.  Y.  469) ;  a  suit 
about  the  property  {Hill  v.  Lafayette  Ins.  Co.,  2  Mich.  476) ;  how  a 
building  is  heated  or  lighted  unless  the  mode  is  unusual.  Girard  Ins. 
Co.  V.  Stephenson,  3Y  Penn.  St.  293  ;  Clark  v.  Man.  Ins.  Co.,  8  TIow. 
(U.  S.)  235.  In  the  following  cases  it  is  held  that  the  facts  ought  to 
have  been  stated ;  the  interest  of  the  insured  where  its  nature  might 
have  influenced  the  insurer  {Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 
[U.  S.]  507;  Catron  v.  Tenn.  Ins.  Co.,  6  Humph.  [Tenn.]  176);  that 
the  buildings  were  on  leased  land  {Fletcher  v.  Com.  Ins,  Co.,  18  Pick. 
[Mass.]  419);  that  a  part  of  the  property  had  been  levied  on  by  the 
insured  for  rent  and  bought  in  {Colurnhia  Ins.  Co.  v.  Coojyer,  50  Penn. 
St.  331);  that  there  was  a  right  of  redemption  in  another  (CZ«^j9  v. 
Union  Ins.  Co.,  27  N.  H.  143) ;  that  the  insured  was  mortgagee  of  the 
chattels  insured  {Norwich  Ins.  Co.  v.  Boomer,  52  111.  442  ;  4  Am.  Rep. 
618) ;  that  there  was  a  mortgage  an  the  property.  DelahayY.  Mevvphis 
Ins.  Co.,  8  Humph.  [Tenn.]  684.  Where  the  insurers  have  undertaken 
to  inform  themselves  by  questions  as  to  all  material  facts,  the  pre- 
sumption arises  that  other  matters  not  inquired  about  are  not  regarded 
by  them  as  material,  or  that  they  rely  on  their  agents  or  on  other 
sources  for  knowledge.  Burritt  v.  Saratoga  County  Ins.  Co.,  5  Hill 
(N".  Y.),  188;  Holmes  v.  Charlestown  Ins.  Co.,  10  Mete.  (Mass.)  211 ; 
Jolly  V.  Baltimore  Fq.  Soc,  1  H.  &  G.  (Md.)  295.  But  unusual  facts, 
or  those  peculiar  to  the  case,  are  not  within  this  presumption  and 
must  be  disclosed.  If  further,  they  are  the  cause  of  the  insurance, 
this  would  raise  the  presumption  that  they  are  material,  and  would 
manifest  that  they  were  known  to  the  insured.  Such  are  threats  or 
attempts  to  fire  the  property  {Curry  v.  Coimrwmoealth  Ins.  Co.,  10 
Pick.  [Mass.]  535  ;  Bebee  v.  Hartford  Ins.  Co.,  25  Conn.  51 ;  Bowery 
Ins.  Co.  V.  H.  Y.  Ins.  Co.,  17  Wend.  [N.  Y.]  359 ;  North  America 
Ins.  Co.  V.  Throop,  22  Mich.  146) ;  or  to  fire  neighbgring  property 
which  would  endanger  this.  Walden  v.  Louisiana  Ins.  Co.,  12  La. 
[O.  S.]  34;  Buffi  v.  Turner,  6  Taunt.  338.  A  general  statement 
which  gives  the  company  notice,  and  the  opportunity  to  follow  the 
matter  up,  is  enough.  Behee  v.  Hartford  Ins.  Co.,  25  Conn.  51. 
The  insurer  may  rely  on  his  own  examinations,  but  if  he  chooses 
rather  to  ask  the  insured,  the  latter  cannot  excuse  his  own  false  an- 
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swers  or  concealment  by  proof  that  the  insurer  might  have  obtained 
the  information  elsewhere.  JV^orth  AmeHoan,  Itu.  Co.  v.  Throop,  22 
Mich.  146  ;  7  Am.  Rep.  638.  If  threats  were  regarded  as  mere  idle  talk 
and  had  no  influence  on  the  mind  of  the  insured,  they  need  not  be  dis- 
closed. McJ^ride  v.  RepubliG  Ins.  Co.,  30  Wis.  562.  Where  the  inter- 
rogatories call  merely  for  the  opinion  of  the  insured,  tliey  cannot  blame 
him  if  he  gives  an  honest  opinion  though  it  is  erroneous.  Dennison  v. 
Thomaston  Ins.  Co.,  20  Me.  125;  Haley  \.  Dorchester  Ins.  Co.,  12 
Gray  (Mass.),  545 ;  Jlogle  v.  Guardicm  Ins.  Co.,  6  Robt.  (N.  Y.)  567. 
An  equivocal  or  evasive  answer  as  to  matters  within  the  knowledge  of 
the  insured  may  amount  to  a  concealment.  Cazenove  v.  British  Eq. 
Ass.,  6  C.  B.  (N.  S.)  437 ;  Perrins  v.  Marine  Ins.  Co.,  2  E.  &  E.  317. 
The  concealment  of  the  agent  is  chargeable  to  the  principal.  The 
materiality  of  the  facts  alleged  to  have  been  concealed  and  the  knowl- 
edge of  the  insured  is  generally  for  the  jury.  Sussex  County  Ins.  Co. 
V.  Woodruff,  26  N.  J.  541  ;  Perkins  v.  Equitable  Ins.  Co.,  4  Allen 
(N.  B.),  562.  The  test  of  materiality  is  whether  the  knowledge  of 
any  particular  fact  would  have  enhanced  the  rate.  Boggs  v.  Ameri- 
can Ills.  Co.,  30  Mo.  63;  Protection  lis.  Co.  v.  Hall,  15  B.  Monr. 
(Ky.)  411 ;  Columbia  Ins.  Co.  v.  Lamrence,  10  Pet.  (U.  S.)  507.  The 
materiahty  of  an  omission  to  state  a  lien  on  the  property  in  mutual 
insurance  was  left  to  the  jmy.  Boicditch  Ins.  Co.  v.  Winslow,  3  Gray 
(Mass.),  415.  An  arrangement  between  the  mortgagor  and  the  mort- 
gagee in  regard  to  the  payment  of  the  premium  is  not  material. 
Kemocha/n  v.  H.  Y.  Bowery  Ins.  Co.,  17  N.  Y.  (3  Smith)  428. 


ARTICLE    YI. 


SPECIAL     PROVISIONS. 

.  Section  1.  In  general.  lusm-ance,  as  now  generally  carried  on, 
has  two  parts.  Onu  class  of  the  provisions  of  the  l)o]icy  deflue  the 
particular  class  of  insurance  which  the  insurer  intends  to  carry  on,  and 
tlie  otlier  relates  to  the  particular  risk  on  which  the  policy  in  (piestion 
has  been  issued.  Thus,  a  company  may  conline  itself  to  one  class 
of  property,  as  dwelling-houses,  or  mills.  A  dwelling-house  com 
pany  may  confine  its  business  to  dwelling-houses,  with  only  certain 
exposures,  or  limit  in  other  ways  that  class.  The  pohcy  may  also  con- 
tain, besides  these  provisions  defining  the  risk,  other  stipulations  as  to 
the  future  condition  and  situation  of  the  property,  for  as  the  contract  is 
a  continuing  one,  it  would  be  of  little  service  to  the  insurer  that  the 
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property  was  a  good  risk  at  the  inception  of  the  contract  unless  he 
conld  have  some  guaranty  that  it  should  remain  so.  The  courts  have» 
as  a  rule,  construed  the  stipulations  which  relate  to  the  formation  of 
the  contract  more  strictly  than  those  whicli  refer  to  the  subsequent 
state  of  the  subject-matter.  They  are  unwilling  to  tie  up  the  use  of 
the  property,  or  limit  the  freedom  of  the  person  insured  by  conditions 
in  the  contract.  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168 ;  Gamimll  v. 
Merchants'  Ins.  Co..,  12  Cush.  (Mass.)  167.  If  there  are  stipulations 
relating  to  the  particular  contract,  they  are  to  be  construed  by  the  gen- 
eral scope  of  the  contract  as  set  out  in  the  remainder  of  the  policy. 

§  2.  Alteration  or  increase  of  risk.  It  is  a  common  provision 
that  if  any  change  is  made  with  the  consent  of  the  insured,  which  in- 
creases the  risk,  the  policy  shall  be  void.  He  must,  in  such  case,  avoid 
any  alteration  or  change  in  the  building,  or  its  use,  or  the  introduction 
of  any  mode  of  conducting  his  business,  and  the  discontinuance  of  any 
precautions,  if  either  of  these  things  will  naturally  increase  the  risk.  The 
standard  is  the  condition  and  occupation  of  the  property  as  exhibited 
in  the  policy  and  made  the  base  of  the  insurance.  Any  substantial 
variation  from  this,  injurious  to  the  risk,  will  be  a  violation  of  this 
provision.  Houghtony.  Manufacturer^  Ins.  Co.,  8  Mete.  (Mass.)  114. 
The  question,  as  to  the  materiality  of  such  change,  will  be  for  the  jury. 
Hobby  V.  Dana,  lY  Barb.  (N.  Y.)  Ill ;  Jennings  v.  Chenango  County 
Ins.  Co.,  2  Den.  (N.  Y.)  T5 ;  Curry  v.  Cmn.  Ins.  Co.,  10  Pick.  (Mass.) 
535.  Such  is  the  case  of  the  erection  of  a  steam  engine,  where  the 
policy  represented  that  there  was  none.  Stokes  v.  Cox,  1  H.  &  N»  533. 
The  intention  to  make  the  change  is  of  no  effect,  unless  carried  out. 
Summers  v.  U.  S.  Ins.  Co.,  13  La.  Ann.  504.  That  certain  uses  are  enu- 
merated in  the  policy  as  hazardous  does  not  exclude  others  from  being 
counted  so.  Boatwright  v.  JEtna  Ins.  Co.,  1  Strobh.  (S.  C.)  281.  The 
insured  does  not  relinquish  the  power  of  exercising  the  ordinary  and 
necessary  rights  of  ownership  over  the  property,  and  he  may  make 
not  only  ordinary,  but  general  repairs  and  changes,  when  necessary  to 
its  use.  Townsend  v.  Northwestern  Ins.  Co.,  18  N.  Y.  (4  Smith)  168. 
He  may  use,  protect  and  enjoy  his  property,  as  such  property  is  usu- 
ally used  and  enjoyed,  as  it  is  presumed  that  this  was  intended. 
Washington  Ins.  Co.  v,  Davison,  30  Md.  91 ;  Jolly  v.  Baltimore  Eq. 
Soc,  1  Ilarr.  &  G.  (Md.)  295.  The  increase  of  risk  must  be  a  material  one 
to  come  under  this  clause.  Allen  v.  Mutual  Ins.  Co.,  2  Md.  Ill  ; 
Baxendale  v.  Harvey,  4  H.  &  N.  445.  The  following  cases  have  been 
held  to  be  violations  of  this  provision  :  the  erection  of  new  buildings 
near  {Murdoch  v.  Chenango  Corinty  Ins.  Co.,  2  N.  Y.  210 ;  Francis  v. 
Somermlle  Ins.  Co.,  25  N.  J.  78) ;  the  putting  of  an  oven  into  a  house 


46  INSUEANCE,  FIEE. 

{Boatwright  v.  ^t/na  Ins.  Co..,  1  Strobh.  [S.  C]  281) ;  the  introduction 
of  new  machinery  {Reid  v.  Gore  Ins.  Co..,  11  Up.  Can.  3ia^ ;  the  re- 
moval of  goods  to  a  new  place,  and  the  use  of  an  engme.  Barrett  v. 
Jei^my,  3  W.  H.  tfe  G.  535.  But  the  occasional  use  of  a  dummy  en- 
gine, as  it  had  long  been  used,  is  not  an  increase.  Coin  \.  Hide  and 
leather  Ins.  Co.,  112  Mass.  136  ;  17  Am.  Eep.  72.  So,  lighting  with 
gasoline  is  not  introducmg  a  more  hazardous  business.  Ins.  Co.  of 
Chester  County  v.  Coatesville  Fa/itory,  80  Penn.  St.  -107.  If  there  are 
two  policies  at  one  office,  permission  for  a  change  under  one  will  save  a 
forfeitm-e  under  the  other.  North  Berwick  Ins.  Co.  v.  N.  E.  Ins.  Co., 
52  Me.  336.  If  the  risk  is  increased,  the  policy  becomes  void,  and  it  is 
immaterial  whether  the  loss  results  from  that  cause.  Gardiner  v.  Pis- 
cataquis Ins.  Co.,  38  Me.  439  ;  Merriam  v.  Middlesex  Ins.  Co.,  21  Pick. 
(Mass.)  162  ;  Lyinan  v.  StaU  Ins.  Co.,  14  Allen  (Mass.),  329  ;  Mead  v. 
N.  W.  Ins.  Co.,  7  K  Y.  530  ;  GUn  v.  Lewis,  8  W.  H.  &  G.  607.  This 
provision  may  be  limited  by  other  more  definite  provisions  as  to  increased 
risk  under  certain  stated  circumstances,  as  where  it  is  provided  that  cer- 
tain changes  shall  bear  increase  of  the  risk.  Mayor  v.  Hamilton  Ins. 
Co.,  10  Bosw.  (ISr.  T.)  537 ;  S.  C,  39  N.  Y.  (12  Tiff.)  45 ;  Bowman  v. 
Pacific  Ins.  Co.,  27  Mo.  152 ;  Dittmer  v.  Gerniania  Ins.  Co.,  23  La. 
Ann.  458.  So,  if  the  change  was  strictly  forbidden,  the  question  of  in- 
crease of  risk  could  not  arise.  Lee\.  Howard  Ins.  Co.,  3  Gray  (Mass.), 
583  ;  Glen  v.  Lewis,  8  W..H.  &  G.  607.  The  usual  form  of  this  pro- 
vision is  that  the  increase  of  risk  avoids  the  policy,  unless  assented  to 
by  the  insurer  upon  notice,  but  it  may  be  given  other  forms.  AlUn  v. 
Massasoit  Ins.  Co.,  99  Mass.  160.  Minute  changes  which  would  not 
have  influenced  the  insurer  or  caused  him  to  demand  increased  rates  of 
insurance  are  not  within  the  clause.  Merriam  v.  Middlesex  Ins.  Co., 
21  Pick.  (Mass.)  162 ;  Girard  Ins.  Co.  v.  Stephenson,  37  Penn.  St.  293. 
If  the  policy  is  silent,  any  change  in  the  surroundings  and  incidental 
circumstances  is  permissible  within  the  limits  of  fair  and  honest  deal- 
ing {Stehhins  v.  Globe  Ins.  Co.,  2  Hall  [N.  Y.],  632;  Grant  v.  How- 
ard Ins.  Co.,  5  Ilill  []^.  Y.],  10),  and  this,  though  it  cause  the  loss. 
Wliere  the  insured  was  required  to  give  notice  of  such  cliange,  that  the 
insurers  might  terminate  the  policy,  if  they  chose,  a  failure  to  do  so 
does  not  make  the  policy  void.  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168 ; 
Stetson  V.  Mass.  Ins.  Co.,  4  Mass.  330;  Com.  Lis.  Co.  v.  Mehlman, 
48  111.  313 ;  contra,  Kern  v.  South  St.  Louis  Ins.  Co.,  40  Mo.  19. 
That  the  alteration  was  made  by  a  tenant  is  no  excuse,  for  his  possess- 
ion is  that  of  the  landlord.  IJiehl  v.  Adams  County  Ins.  Co.,  58  Penn. 
St.  443;  Fii-e  Ass.  v.  Williamson,  26  Penn.  St.  196 ;  IIov)ell  v.  Bal- 
timore E'l.  Soc.^  16  Md.  377;    Applchj  v.  Fireman'' s  Fund  Ins.  Co.y 
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45  Barb.  (N.  Y.)  45i,  But,  where  the  provision  is  only  as  to  acts  of 
the  proprietor,  an  alteration  by  a  tenant  does  not  avoid  the  policy. 
Padelford  V;  Promdence  Lis.  Co.,  3  R..  I.  102.  At  the  risk  of  the 
insured,  was  held  in  Olrard  Ins.  Co-,  v.  Stephenson,  37  Fenn.  St.  293, 
to  mean  that  the  insured  shall  assume  the  liability  of  the  increased  risk; 
A  fire  from  that  risk  is  then  not  covered.  Klngsleij  v.  N.  E.  Ins.  Co., 
8  Cush.  (Mass.)  393.  Whei*e  there  is  no  limitation,  any  business  may 
be  carried  on  not  classed  in  the  policy  as  extra  hazardous  {langdon 
\.  EquitabU  Ins.  Co.,  1  Hall  [N.  Y.],  226;  S.  C,  6  Wend.  623 ; 
Fim  V.  Reid,  6  Man.  &  G.  1 ;  Shaw  v.  Robherds,  6  Ad.  &  El.  75), 
if  within  the  bounds  of  honesty  and  fair  dealing.  Robinson  v.  Mercer 
County  Ins.  Co.,  27  N.  J.  134 ;  Wood  v.  Hartford  Ins.  Co.,  13  Conn. 
533 ;  Rafferty  v.  JSfew  Brunswick  Ins.  Co.,  18  N.  J.  480.  Where  the 
risks  are  divided  into  classes,  the  keeping  of  a  more  dangerous  class  of 
goods  than  that  described  in  the  policy,  w^ill  avoid  it.  Richards  v. 
Protection  Ins.  Co.,  30  Me.  273.  The  right  to  use  a  building  for  one 
hazardous  purpose  does  not  give  the  right  to  use  it  for  another  addi- 
tional purpose  in  the  same  class  {Lee  v.  Howard  Ins.  Co.,  3  Gray 
[Mass.],  583  ;  Washington  Ins.  Co.  v.  Merchants'  l7is.  Co.,  5  Ohio  St. 
450),  but  an  enlarged  use  is  allowable.  Mayor  v.  Hamilton  Ins.  Co., 
10  Bosw.  (N.  Y.)  537 ;  Baxendale  v.  Harvey,  4  H.  &  N.  445.  Where, 
from  the  character  of  the  building  and  its  use,  it  is  necessary  to  have 
workmen  constantly  engaged  in  repairing,  it  is  not  a  breach  of  a  con- 
dition forbidding  the  working  of  carpenters.  Franhlin  Ins.  Co.  v. 
Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Rep.  469.  Use  means  habitual 
use.  Dobson  v.  Sotheby,  1  Mood.  &  M.  90  ;  Barrett  v.  Jenny,  3  W.  H. 
&  G.  535 ;  Matson  v.  Building  Ins.  Co.,  9  Hun  (N.  Y.),  415  ;  Kelly  v. 
Worcester  Ins.  Co.,  97  Mass.  284;  Niaxjara  Ins.  Co.  v.  DeGraff,  12 
Mich.  124.  Where  a  policy  forbids  a  fire  to  be  kept,  lighting  one  to  make 
rej^airs  is  not  a  breach.  Leggett  v.  yEtna  Ins.  Co.,  10  Rich.  (S,  C.)  L. 
202.  So,  a  kiln  insured  as  in  use  for  drying,  may  be  occasionally  used 
for  other  purposes.  Shaw  v.  Robberds,  6  Ad.  &  El.  75.  So  of  other 
occasional  uses  of  the  property  insured.  O'Niel  v.  Buffalo  Ins.  Co.,  3 
JS".  Y.  122 ;  Gra7it  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.),  10 ;  Gates  v.  Madi- 
son Ins.  Co.,  5  N.  Y.  (1  Seld.)  469 ;  Billings  v.  Tolland  County  Ins. 
Co.,  20  Conn.  139 ;  Williams  v.  W.  E.  Ins.  Co.,  31  Me.  219 ;  Troy  Ins. 
Co.  V.  Carpenter,  4  Wis.  20.  Where  the  use,  though  hazardous,  per- 
tains to  the  general  subject-matter  of  the  risk,  there  is  no  forfeiture. 
Farmers'  Ins.  Co.  v.  Washington  Ins.  Co.,  1  Hand  (Ohio),  181.  A 
description  of  the  building  occupied  as  a  storehouse,  will  prevent  its  us^ 
for  manufacturing.  Wall  v.  East  River  Ins.  Co.,  7  N.  Y.  (3  Seld.) 
370 ;  Hervey  v.  Ins.  Co.,  11  U.  C.  C.  P.  394.     But  a  change  from  mak 


48  IITSURANCE,  FIRE. 

ing  carpets  to  making  army  blankets  was  held  immaterial.  Smith  v. 
Mechanics'  Ins.  Co.,  32  N.  Y.  (5  Tiff.)  399.  Where  the  character  of 
the  business  was  described  with  the  words  "  and  other  extra-hazardous 
purposes  "  added,  it  was  held  that  the  meaning  was  other  purposes  of 
the  same  class.  Reynolds  v.  Commerce  Ins.  Co.,  47  N.  Y.  (2  Sick.) 
597.  Articles  may  be  kept  for  sale  or  manufacture,  although  the 
policy  does  not  allow  them  to  be  stored.  langdon  v.  N.  Y.  Equitahle 
Ins.  Co.,  1  HaU  (N.  Y.) ;  S.  C,  6  Wend.  623 ;  Pho&nix  Ins.  Co.  v. 
TayUr,  5  Minn.  492 ;  Eaferty  v.  H.  B.  Ins.  Co.,  18  IST.  J.  480;  Vogel 
V.  People's  Ins.  Co.,  9  Gray  (Mass.),  23 ;  Hynds  v.  Schenectady  Ins. 
Co.,  16  Barb.  (N.  Y.)  119  ;  S.  C,  11  K  Y.  (1  Kern.)  554 ;  Moore  v. 
Protection  Ins.  Co.,  29  Me.  97 ;  City  Ins.  Co.  v.  Corlies,  21  Wend.  (N. 
Y.)  367.  Keeping  a  bar-room  is  not  a  use  for  innkeeping.  Rafferty 
V.  N.  B.  Ins.  Co.,  18  N.  J.  480.  Keeping  a  bawdy-house,  in  a 
building  described  as  a  dwelling-house,  is  not  a  forfeiture.  Loehner  v. 
Home  Ins.  Co.,  17  Mo.  247  ;  S.  C,  19  Mo.  628.  A  change  of  tenants 
from  a  careful  to  a  negligent  one,  or  from  a  reputable  to  a  disrepu- 
table one,  is  not  a  technical  increase  of  risk.  Ilohson  v.  Wellington 
Ins.  Co.,  6  Up.  Can.  356 ;  Gates  v.  Madison  County  Ins.  Co.,  5  N. 
Y.  (1  Seld.)  469  ;  Lyon  v.  Com.  Ins.  Co.,  2  Eob.  (La.)  266.  That 
boarders  were  taken  is  not  evidence  of  an  increase  of  risk  {Man- 
ley  V.  Ins.  Co.  of  H.  A.,  1  Lans.  [N.  Y.]  20),  nor  that  a  lottery 
was  drawn  in  a  building  insured  as  a  shoe  manufactory.  Boardmam, 
V.  Mei^irrMck  Ins.  Co.,  8  Cush.  (Mass.)  583.  The  increase  of  risk  is 
determined,  not  by  the  prior  known  use  of  the  property,  but  by  the 
description  in  the  policy.  State  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315. 
WTiere  the  provision  is  that,  so  long  as  the  increased  risk  continues, 
the  poHc}'  shall  be  of  no  force,  it  is  suspended  only.  W.  E.  Ins.  Co.  v. 
Wetnurre,  32  111.  221 ;  Phmnix  Ins.  Co.  v.  Lawrence,  4  Mete.  (}^y.)  9. 
Where,  in  a  policy  on  merchandise  with  a  condition  against  petroleum, 
it  does  not  aid  the  policy  that  it  was  part  of  the  usual  stock.  Birming- 
ham Ins.  Co.  V.  Kroegher,  83  Penn.  St.  67. 

§  3,  Care  of  the  property.  In  the  absence  of  express  stipulation 
the  insured  is  only  bound  to  take  such  care  of  the  property  as  honesty 
and  good  faith  require.  Careless  or  negligent  men  need  the  protec- 
tion more  than  careful  ones.  Thus,  leaving  the  premises  unoccupied, 
wliicli  always  increases  the  risk,  does  not,  in  the  absence  of  express 
stijjulation,  affect  the  insurance.  Dichl  v.  Adams  Co.  Ins.  Co.,  58 
Penn.  St.  443  ;  O'Nicl  v.  Buffalo  Ins.  Co.,  3  N.  Y.  122;  Joyce  v. 
Maine  Ins.  Co.,  ^5  Me.  168;  Gamv)ell  v.  Merchant^''  Ins.  Co.,  12 
Cush.  (Mass.)  167.  But  tliere  is  often  a  provision  inserted  which  re- 
quires  notice  to   and   assent  by  the  insurers,  if  the  building  is  left 


INSUEANCE,  FIEE.  49 

vacant.  Wustum  v.  CHt/  Ins.  Co.,  15  Wis.  138  ;  Harrison  v.  City 
Ins.  Co.,  9  Allen  (Mass.),  231.  A  dwelling-house  and  barn  are  un- 
occupied when  the  house  fs  only  used  for  taking  meals  when  the 
insured  is  engaged  on  a  neighboring  farm,  and  the  barn  is  only  used 
for  the  purpose  of  storing  hay  and  farming  tools.  Ashworth  v. 
Builders'  Ins.  Co.,  112  Mass.  422;  11  Am.  Rep.  117.  Where 
the  building  is  a  machine  shop,  it  is  unoccupied,  if  no  practical 
use  is  made  of  it,  though  tools  are  stored  there  and  some  one 
goes  there  every  day.  Keith  v.  Quincy  Ins.  Co.,  10  Allen  (Mass.), 
228.  But,  to  render  a  saw-mill  vacant  and  tinoccupied  it  must  be 
abandoned.  Whitney  v.  Black  River  Itis.  Co.,  9  Hun  (N.  Y.),  37. 
If  the  owner  and  his  family  remove,  the  building  is  vacated,  although 
they  continue  to  pay  rent  and  leave  some  furniture,  and  intend  to 
return  at  some  indefinite  time.  Sleeper  v.  N.  II.  Ins.  Co.,  56  l!^.  H. 
401 ;  Corrigam,  v.  Conn.  Ins.  Co.,  122  Mass.  298.  "  Vacated  by  the 
removal  of  the  occupant,"  refers  to  an  entire  abandonment  of  the 
liouse  as  a  place  of  residence.  Cmnrnins  v.  Agricultural  Ins.  Co., 
67  N.  Y.  (22  Sick.)  260.  A  vacancy  from  January  12  to  February  13 
is  thirty  days.  Hartford  Ins.  Co.  v.  Webster,  69  111.  392.  There  is 
no  obligation  to  keep  a  watch  in  or  about  a  vacant  liouse.  Soye  v. 
Merchants'  Ins.  Co.,  6  La.  Ann.  761.  But  it  may  be  left  vacant  under 
such  circumstances  as  to  warrant  a  finding  that  it  was  done  fraud- 
ulently. Iitce  V.  Dorchester  Ins.  Co.,  105  Mass.  297.  When  it  is 
stated  that  a  clerk  sleeps  in  the  store,  this  is  not  a  warranty  that  he 
shall  continue  to  do  so.  Frishie  v.  Fayette  Ins.  Co.,  27  Penn.  St.  325. 
When  it  is  warranted  that  a  watchman  shall  be  kept  on  the  premises, 
it  must  be  such  a  watchman  as  is  kept  in  other  like  circumstances. 
Whether  a  suitable  watch  is  kept  is  for  the  jury.  Crocker  v.  People! s 
Ins.  Co.,  8  Cush.  (Mass.)  79  ;  Hovey  v.  American  Ins.  Co.,  2  Duer  (N. 
Y.),  554;  Percival  v.  Mairie  Ins.  Co.,  33  Me.  242;  Parker  v. 
Bridgeport  lis.  Co.,  10  Gray  (Mass.),  302;  Power  v.  City  Ins.  Co.,  S 
Phil.  566.  Where  it  is  stated  that  there  is  a  watchman  nights,  he  must 
be  there  every  night.  Sheldon  v.  Hartford  Ins.  Co.,  22  Conn.  235  ; 
Glendale  Manuf.  Co.  v.  Protection  Ins.  Co.,  21  id.  19.  So,  if  the 
time  during  which  the  watchman  is  present  is  stated,  it  must  be  strictly 
observed.  RipUy  v.  yEtna  Ins.  Co.,  30  N.  Y.  (3  TiflE.)  136.  Where 
it  is  stated  that  there  is  no  watch,  except  people  working  in  the  mill 
during  the  night,  there  is  no  warranty  that  they  shall  continue  to  work 
at  night.  Prieger  v.  Exchange  Ins.  Co.,  6  Wis.  89.  Though  the 
watchman  is  excluded  by  legal  process,  it  is  a  \'iolation  of  a  warranty 
that  one  is  kept.  First  Nat.  Bank  v.  Itis.  Co.  of  N.  A.,  50  K.  Y.  (5 
Sick.)  45.  Nor  can  a  custom  be  shown  to  except  certain  rights.  Rip- 
YoL.  IV— 7 
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ley  V.  y£tna  Ins.  Co.,  30  N.  Y.  (3  Tiff.)  136.  The  watchman  may  be 
in  a  part  of  the  premises  not  insured,  and  where  a  record  of  his  duty 
was  required,  it  was  held  unnecessary  where  the  insured  had  no  means 
of  keeping  it  as  the  insurer  knew.  Andes  Ins.  Co.  v.  8hipma7i,  77  111. 
189.  Where  it  was  stated  that  the  mill  was  examined  thirty  minutes 
after  work,  it  was  held  that  this  examination  must  be  kept  up,  and 
meant  an  examination  after  all  work  had  ceased.  Houghton  v.  Manu- 
facturers' Ins.  Co.,  8  Mete.  (Mass.)  114.  AYliere  it  is  represented  that 
a  mill  is  worked  by  steam  and  by  day  only,  the  engine  may  be  run  at 
night.  Mayall  v.  Mitford,  6  Ad.  &  El.  670.  If  ashes  are  required  to 
l>e  kept  in  brick,  they  may  be  kept  in  some  equally  safe  way.  JJnder- 
hUl  V.  Agawam  Ins.  Co.,  6  Cush.  (Mass.)  440.  A  statement  that  a 
building  has  iron  doors  and  shutters  is  no  warranty  that  they  shaU  be 
shut.  Scott  V.  Quebec  Ins.  Co.,  1  Stuart  (L.  C),  147.  A  substantial 
compliance  with  the  promise  of  care  is  enough.  Thus,  the  provisions 
for  a  supply  of  water  in  case  of  fire  need  not  be  hterally  complied  with. 
Where  it  is  represented  that  there  are  water-casks  in  each  room,  it  is 
enough  if  casks  of  adequate  size  filled  with  water  are  kept,  or  any  equally 
effectual  mode  of  supplying  water  is  provided.  Iloughton  v.  Momu- 
facturers''  Ins.  Co.,  8  Mete.  (Mass.)  114;  Aurora  Ins.  Co.  ^.Eddy,  49 
111.  106 ;  Gloucester  MoMuf.  Co.  v.  Howard  Ins.  Co.,  5  Gray  (Mass.), 
497.  Under  a  warranty  of  force  pumps  ready  for  use,  there  must  be 
some  power  to  work  them ;  but  the  pumps  may  be  disabled  by  the  fire. 
Sayles  v.  N.  W.  Ins.  Co.,  2  Curt.  (C.  C.)  610.  A  representation  that 
there  are  force  pumps  does  not  require  hose.  Buckets  may  be  enough. 
Peoria  Ins.  Co.  v.  Lewis,  18  111.  553.  The  pumps  need  not  always  be 
ready.     Gillia  v.  Pawtuchet  Ins.  Co.,  8  R.  I.  282. 

§  4.  Alienation.  As  insurance  is  a  personal  contract,  and  must  be 
supported  by  an  interest  in  the  subject  insured,  an  alienation  of  the 
property  terminates  the  insurance,  unless  at  the  time  of  loss  the  title 
has  been  revested  in  the  insured.  Wilson  v.  Hill,  3  Mete.  (Mass.)  %Q  ; 
jEtna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385.  A  gift  is  an  alienation. 
McCarty  v.  Com.  Ins.  Co.,  17  La.  (O.  S.)  365  ;  Langdon  v.  Farmers^ 
Ins.  Co.,  22  Minn.  193.  So  is  an  absolute  sale  with  a  mortgage  back  to 
secure  the  purchase-money  {Home  Ins.  Co.  v.  Ilauslein,  60  111.  521 ; 
Ahhott  V.  Hampden  Ins.  Co.,  30  Me.  414;  Savagev.  Howard  Ins.  Co., 
52  N.  Y.  [7  Sick.]  502 ;  11  Am.  Rep.  741 ;  Grevemeyer  v.  Southern 
Ins.  Co.,  62  reiin.  St.  340 ;  1  Am,  Rep.  420) ;  or  a  change  from  a 
mortgage  to  a  deed,  with  a  bond  to  reconvey  {Foote  v.  Hartford  Ins. 
Co.,  119  Mass.  259)  ;  or  an  assignment  under  the  bankrupt  act  {Young 
V.  Fagle  Ins.  Co.,  14  (xray  [Mass.],  150  ;  Adams  v.  Rocldngham  Ins. 
Co.,  29  Me.  292;   Perry  v.  L</rillard  Ins.  Co.,  6  Lans.  [N.  Y.J  201 ; 
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Reynolds  v.  Ins.  Co.^  34  Md.  280  ;  6  Am.  Rep.  337) ;  or  a  voluntary 
assignment  and  transfer  of  possession  for  the  benefit  of  creditors.  Dey 
V.  FougTikeepsie  Ins.  Co.,  23  Barb.  (N.  Y.)  623  ;  Hazard  v.  Franklin 
Ins.  Co.,  7  R.  I.  429  ;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9. 
It  is  immaterial  that  the  transfer  may  be  voidable  by  creditors.  Dad- 
mun  Man.  Co.  v.  Worcester  Ins.  Co.,  11  Mete.  (Mass.)  429  ;  Treadvmy 
V.  Hamilton  Ins.  Co.,  29  Conn.  68.  An  assignment  in  bankrnjjtcy  is  a 
change  of  title  by  judicial  decree.  Perry  v.  Lorillard  Ins.  Co.,  61  N. 
Y.  (19  Sick.)  214  ;  19  Am.  Rep.  272.  Usually  the  transfer  is  not  so  per- 
fected as  to  be  an  alienation  till  the  deeds  are  delivered.  McLaren  v. 
Hartford  Ins.  Co.,  5  N.  Y.  151.  The  alienation  must  be  such  that  at  the 
time  of  the  loss  the  insured  has  no  insurable  interest.  Lane  v.  Maine 
Ins.  Co.,  12  Me.  44  ;  Powers.  Ocean  Ins.  Co.,  19  La.  (O.  S.)  28  ;  Worth- 
ington  v.  B'earse,  12  Allen  (Mass.),  382  ;  Hitchcock  v.  iV.  W.  Ins.  Co.,'2.Q 
N.  Y.  (11  Smith)  Q)%.  An  agreement  to  sell  is  no  alienation  till  the  title 
has  vested  in  the  purchaser.  Masters  v.  Madison  County  Ins.  Co.,  11 
Barb.  (N.  Y.)  624  ;  Davis  v.  Quincy  Ins.  Co.,  10  Allen  (Mass.),  113  ; 
Trumbull  v.  Portage  Ins.  Co.,  12  Ohio,  305  ;  Clinton  v.  Hope  Ins.  Co., 
51  Barb.  (N.  Y.)  647  ;  S.  C,  45  N.  Y.  (6  Hand)  454 ;  Farmers'  Ins.  Co. 
V.  Grayhill,  74  Penn.  St.  17.  On  the  same  ground,  delivery  would  be 
the  ordinary  test  of  alienation,  in  case  of  personal  property,  ^tna 
Ins.  Co.  V.  Jackson,  16  B.  Monr.  (Ky.)  242 ;  Norcross  v.  Ins.  Co.,  17 
Penn.  St.  429  ;  Talhnan  v.  Atlantic  Ins.  Co.,  3  Keyes,  87.  It  has  been 
held  that  a  mortgage  before  foreclosure  is  not  an  alienation.  Shepherd 
V.  Union  Ins.  Co.,  38  IST.  H.  232  ;  Howard  Ins.  Co.  v.  Bruner,  23  Penn. 
St.  500  ;  Rice  v.  Tower,  1  Gray  (Mass.),  426  ;  Smith  v.  Monmouth  Ins. 
Co.,  56  Me.  96  ;  contra,  McCulloch  v.  Indiana  Ins.  Co.,  SBlackf.  (Ind.) 
50.  A  chattel  mortgage  stands  on  the  same  ground  till  there  is  a  change  of 
possession.  Holbrook  v.  Am.  Ids.  Co.,  1  Curt.  (C.  C.)  193  ;  Ya7i  Deusen 
V.  Charter  Oak  Ins.  Co.,  1  Robt.  (N.  Y.)  55  ;  Rice  v.  Tower,  1  Gray 
(Mass.),  426  ;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9.  But  a 
mortgage  is  an  "  alteration  "  of  the  ownership.  Edmands  v.  Mut.  Safety 
Ins.  Co.,  1  Allen  (Mass.),  311.  It  also  violates  a  provision  forbidding 
an  alienation  in  whole  or  in  part.  Abbott  v.  Hampden  Ins.  Co.,  30  Me. 
414.  If  the  conveyance  is  absolute  in  form,  it  is  an  alienation,  although 
there  may  be  an  agreement  for  redemption.  Western  Mass.  Ins.  Co.  v. 
Riker,  10  Mich.  279.  Where  the  property  insured  is  a  chattel,  the 
statute  notice  for  foreclosure  is  an  entry,  though  no  possession  is  taken. 
Mclntire  v.  Norwich  Ins.  Co.,  102  Mass.  230  ;  3  Am.  Rep.  458.  Upon 
foreclosure  the  title  becomes  absolute  in  the  mortgagee,  and  there  is  an 
alienation.  Macomber  v.  Cambridge  Ins.  Co.,  8  Cush.  (Mass.)  133  ;  Mc- 
Laren V.  Hartford  Ins.  Co.,  5N.  Y.  151 ;  Mt.  Vernon  Man.  Co.  v.  Su7n. 
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mit  Cownty  Ins.  Oo.,  10  Ohio  St.  347.  But  where  the  insurance  was  by  a 
mortgagee,  a  foreclosure  makes  no  change  of  title  as  to  him.  Bragg  v. 
jVI  E.  Ins.  Co.,  25  N.  H.  289.  A  conditional  sale,  or  anj  form  of  con- 
veyance which  is  treated  in  equity  as  a  mortgage,  though  absolute  in 
form,  comes  under  the  same  rule  as  a  mortgage.  Tittenwre  v.  Yermont 
Ins.  Co.,  20  Vt.  546  ;  Ilock/es  v.  Tenn.  Ins.  Co.,  4  Seld.  (N.  Y.)  416 ; 
Holhrook  V.  Am.  Ins.  Co.,  1  Curt.  (C.  C.)  193  ;  Ayres  v.  Hartford  Ins. 
Co.,  21  Iowa,  193.  A  lease  is  not  an  alienation.  Lane  v.  Maine  Ins. 
Co.,  12  Me.  44;  West  Branch  Ins.  Co.  v.  Ilelfenstevn,  40  Penn.  St. 
289.  Nor  is  a  seizure  on  execution  by  a  sheriff.  Campbell  v.  Hamil- 
ton  Ins.  Co.,  51  Me.  69  ;  Rice  v.  Tower,  1  Gray  (Mass.),  426  ;  Strong 
V.  Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  44.  Nor  proceedings  to 
enforce  a  mechanic's  lien.  Colt  v.  Phoenix  Ins.  Co.,  54  N.  Y.  (9  Sick.) 
595.  .  Even  where  it  is  stipulated  that  a  levy  shall  be  deem'ed  an  alien- 
ation, it  must  be  a  levy  which  divests  the  title.  Pennebaker  v.  Tcmi- 
linson,  1  Tenn.  Ch.  598  ;  Ins.  Co.  v.  O'Maley,  82  Penn.  St.  400.  The 
object  of  this  clause  is  said  to  be  to  prevent  such  a  change  of  interest 
in  the  insured  that  he  wiU  have  a  greater  temptation  to  burn  the  prop- 
erty, or  a  less  interest  in  guarding  it  from  fire.  Ayres  v.  Hartford  Ins. 
Co.,  17  Iowa,  176.  It  follows  that  the  change  provided  against  is  a 
diminution  of  interest  only,  and  never  an  increase.  Bragg  v.  iV.  E. 
Ins.  Co.,  25  N.  II.  289  ;  Heaton  v.  Manhattan  Ins.  Co.,  7  R.  I.  502. 
After  an  assignment,  to  which  the  insurers  assented,  a  sale  by  the  person 
originally  insured  does  not  affect  the  policy.  Foster  v.  Equitable  Ins. 
Co.,  2  Gray  (Mass.),  216;  Bragg  v.  N.  E.  Ins.  Co.,  25  N.  H.  289  ; 
Boynton  v.  Clinton  Ins.  Co.,  16  Barb.  (N.  Y.)  254.  Wliere  property 
of  different  kinds  is  insured  in  one  policy,  as  where  a  store  and  its  con- 
tents are  insured,  an  alienation  of  a  part  makes  the  policy  void,  equally 
with  an  alienation  of  the  whole.  Barnes  v.  Union  Ins.  Co.,  51  Me. 
110  ;  I)ix  V.  Mercantile  Ins.  Co.,  22  111.  272  ;  Boynton  v.  Clinton  Ins. 
Co.,  16  Barb.  (N.  Y.)  254.  Of  course,  this  cannot  apply  to  sales  in  the 
ordinary  course  of  trade,  which  appear  to  have  been  contemplated  in 
making  tlie  contract.  And,  in  other  cases,  a  sale  of  one  lot  was  held 
not  to  affect  the  policy  as  to  the  rest.  Clark  v.  H.  E.  Ins.  Co.,  6  Cush. 
(Mass.)  342;  West  Branch  Ins.  Co.  v.  Ilclfenstein,  40  Penn.  St.  289; 
Com.  Ins.  Co.  v.  Spanknehle,  52  111.  53.  The  assignment  of  part  of 
the  mortgage  debt  does  not  make  a  policy  issued  to  the  mortgagee  void. 
Rex  V.  Itis.  Co.,  2  l^Iiila.'357.  '  A  sale  by  one  joint  owner  to  another  is 
not  an  alienation,  llobhs  v.  Mem.phi.s  Ins.  Co.,  1  Sneed  (Tenn.),  444 ; 
Hoffman  v.  yEtna  his.  Co.,  1  R(jbt.  (N.  Y.)  501  ;  S.  C,  32  N.  Y.  (5 
Tiff.)  405  ;  I'ierce  v.  Nashua  Ins.  Co.,  50  N.  II.  297 ;  9  Am.  Rep.  235 ; 
contra,  BvxMey  v.  Garrett,  47  Penn.  St.  204.    A  s;ile  of  a  part  interest 
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is  not  an  alienation.  CiywoM  v.  Iowa  State  Ins.  Co.,  40  Iowa,  551  ; 
20  Am.  Rep,  583.  But  a  mortgage  of  a  part  was  held  to  be  an  aliena- 
tion.    Plath  V.  Fanners'  Ins.  Co.,  23  Minn.  479. 

But  the  contrary  has  been  held  as  to  a  dissolution  of  a  firm,  and  a 
division  of  the  property  {Dreher  v.  ^tnalns.  Co.,  18  Mo.  128),  or  the 
withdrawal  of  one  partner  from  the  firm.  Dix  v.  Mercantile  Ins.  Co., 
22  111.  272 ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523  ;  Hartford  Im. 
Co.  V.  lioss,  23  Ind,  179 ;  Finley  v.  Lycoming  County  Ins.  Co.,  30 
Penn,  St.  311.  So,  a  partition  is  a  change  of  title.  Barnes  v.  Union 
Ins.  Co.,  51  Me.  1 10.  Des(?ent  to  heirs  is  not  an  alienation  {Burhomk 
V.  Rochingham  Ins.  Co.,  24  N.  H.  550),  but  is  a  change  of  title. 
Lappvn  V.  Charter  Oak  Ins.  Co.,  58  Barb.  (N.  Y.)  325. 

§  5.  Title,  ownership,  interest,  incumbrance.  Property  means 
the  thing  insured ;  title,  the  interest  of  the  person  insured  in  that  prop- 
erty. Springfield  Ins.  Co.  v.  Allen,  43  N.  Y.  (4  Hand)  389 ;  3  Am 
Rep.  711 ;  Franklin  Ins.  Co.  v.  Coates,  14  Md.  285.  Words  of  de- 
scription of  the  property  will  not  be  construed  to  apply  to  the  title. 
Rockford  Ins.  Co.  v.  Nelson,  65  111.  415.  The  insured  is  not  to  state 
what  his  title  is,  unless  it  is  required  to  be  stated  by  the  insurer.  It  is 
only  essential  that  it  shall  in  some  true  sense  be  his.  Sussex  County 
Ins.  Co.  V.  Woodruff,  26  N.  J.  541 ;  Curry  v.  Commonwealth  Ins. 
Co.,  10  Pick.  (Mass.)  535  ;  Nihlo  v.  N.  A.  Ins.  Co.,  1  Sandf.  (N.  Y.) 
551 ;  Gould  v.  York  County  Ins.  Co.,  47  Me.  403  ;  Southern  Ins.  Co. 
V.  Lewis,  42  Ga.  587.  A  statement  that  his  interest  is  an  absolute  one, 
is  true  where  it  is  subject  to  no  incumbrance  or  condition,  as  f^r  ex- 
ample, the  interest  of  a  partner.  Irving  v.  Excelsior  his.  Co. ,  1  Bosw. 
(N.  Y.)  507.  Possession,  and  clauning  and  occupying  as  owner,  is 
enough.  Franklin  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am- 
Rep.  469  ;  Kansas  Ins.  Co.  v.  Berry,  8  Kans.  159.  If  the  time  title  is 
called  for,  the  title  must  be  set  forth  with  substantial  accuracy.  It  is 
not  enough  to  entitle  the  insured  to  call  the  property  his,  that  he  has 
a  bond  for  a  deed  {Smith  v.  Bowditch  Ins.  Co.,  6  Cush.  [Mass.]  448 ; 
Brown  v.  Williams,  28  Me.  252 ;  Birmingham  v.  Empire  Ins.  Co., 
42  Barb.  [N.  Y.]  457),  nor  is  it  sufficient  to  state  that  he  is  a  stockholder 
in  the  corporation  which  owns  it  {Philips  v.  Knox  County  Ins.  Co., 
20  Ohio  St.  174  ;  Ahhott  v.  Shaiomut  Ins.  Co.,  3  Allen  [Mass.],  213), 
or  a  lessee,  even  with  right  to  purchase  {Shaw  v.  St.  Lawrence  County 
Ins.  Co.,  11  Up.  Can.  73 ;  Marshall  v.  Columbian  Ins.  Co.,  27  !N". 
H.  157),  or  that  he  is  a  mortgagee  {Jenkins  v.  Quincy  Ins.  Co., 
7  Gray  [Mass.],  370),  or  is  one  who  has  an  imperfect  tax  title  {Pinkham 
V.  Morang,  40  Me.  587),  or  one  who  has  conveyed  the  property  and 
has  an  oral  promise  of  a  reconveyance  {Treadway  v.  Hamilton  Ins. 
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Co.,  29  Conn.  68),  or  who  is  owner  of  onl}^  one  of  the  tracts  insured. 
Day  V.  Charter  Oak  Im.  Co.,  51  Me.  91.  But  one  who  was  in  posses- 
sion and  had  paid  all  the"  purchase-money  may  state  the  true  title  to  be 
in  hunself .  Chase  v.  Ilamiltoix  Im.  Go..,  22  Barb.  (N.  Y.)  527 ;  Rey- 
noUls  V.  State  Ins.  Co.,  2  Grant  (Penn.),  326.  So  of  a  sale  where  the 
property  was  destroyed  before  the  delivery  of  the  deed  {Gayhrd  v. 
Lamar  Ins.  Co.,  40  Mo.  13),  or  an  equitable  title.  Farmeri  Ins.  Co. 
V.  Fogelman,  35  Mich.  481. 

"  Held  by  contract "  does  not  import  an  absolute  title  {McCuUoch 
V.  Norwood,  58  N.  Y.  [13  Sick.]  562 ;  Vilas  v.  N.  Y.  Central  Ins. 
Co.,  9  Hun  [N.  Y.],  121),  so  of  a  statement  that  the  insurer  was  a  mort- 
gagee, he  being  mortgagee  in  possession.  Wyman  v.  Peoples  Equity 
Lis.  Co.,  1  Allen  (Mass.),  301.  Where  the  insured  is  required  to  state 
his  interest  if  not  absolute,  it  refers  to  the  character  of  the  interest 
only.  Therefore,  if  the  whole  loss  would  be  his,  as  in  a  case  where  he 
has  made  improvements  under  a  contract  to  pm-chase,  he  has  an  abso- 
lute interest  {Hough  v.  City  Ins.  Co.,  29  Conn.  10),  or  improvements 
under  a  lease  of  the  land  only  {David  v.  Hartford  Ins.  Co.,  13  Iowa, 
G9  ;  Hojye  Ins.  Co.  v.  Brolaskey,  35  Penn.  St.  282),  or  an  interest  in  a 
building  on  leased  land  under  a  mechanic's  lien.  Longhurst  v.  Con- 
way Ins.  Co.,  U.  S.  D.  C.  Iowa.  "  A  less  estate  than  a  fee  simple  " 
refers  to  the  duration  of  the  estate,  and  an  equitable  fee  simple  is  not 
a  less  estate.  Swift  v.  Vermont  Ins.  Co.,  18  Yt.  305  ;  Pennebaker  v. 
Tomlinson,  1  Tenn.  Ch.  598  ;  Leathers  v.  Fai^meri  Ins.  Co.,  24  N. 
II.  259.  "  A  good  and  perfect  unincumbered  title  is  one  good  both  at 
law  and  in  equity,  and  does  not  exist,  if  there  is  an  undischarged  mort- 
gage on  the  property.  Wa7")ier  v.  Middlesex  Ass.  Co. ,  21  Conn.  444  ; 
contra,  Haiokes  v.  Dodge  County  Ins.  Co.,  11  Wis.  188.  Where  a  fee 
simple  in  the  insured  is  required,  an  estate  in  his  wife  is  not  enough. 
Eminence  Ins.  Co.  v.  Jesse,  1  Mete.  (Ky.)  523.  A  requirement  that  the 
ap])licant  shall  state  his  "  whole  title  and  ownership,"  does  not  call  for 
a  statement  of  incumbrances.  Taylor  y.  jEtna  Ins.  Co.,  120  Mass. 
254.  The  intpiiries  as  to  incumbrances,  like  other  inquiries,  as  to  title, 
are  made  that  the  insurer  may  know  what  interest  the  insured  has  in 
the  ])re8ervation  of  the  })roperty,  and  also  that  mutual  companies  when 
they  are  given  a  lieu  may  know  the  extent  of  their  security.  The  ex- 
istence and  amount  of  incumbrances  is  material.  Friesmuth  v.  Agar 
irara  Ins.  Co.,  10  Cush.  (Mass.)  587 ;  Gahagan  v.  Union  Ins.  Co.,  43 
X.  II.  17G  ;  IiicJiard^(/ii  v.  Maine  Ins.  Co.,  46  Me.  394.  If  the  in- 
quiry is  as  to  the  existence  of  an  incumbrance,  a  general  answer  is 
enough.  Any  want  of  particularity  will  l>e  waived  by  the  issuing  of 
the  policy.     Nichols  v.  Fayette  Im.    Co.,  1  Allen  (Mass.),  63.     No 
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answer,  is  held  a  negative  answer.  Loehner  v.  Home  Ins.  Co.^  17  Mo. 
247.  If  the  insured  undertakes  instead  of  a  general  answer  to  give  a 
particular  one,  he  must  give  a  true  one.  Towne  v.  Fltchhurg  Ins. 
Co.,  7  Allen  (Mass.),  51 ;  Smith  v.  jEmpire  Ins.  Co.,  25  Barb.  (N.  Y.) 
4:97  ;  Battles  v.  York  County  Ins.  Co.,  41  Me.  208 ;  Ilayvmrd  v. 
N.  E.  Lis.  Co.,  10  Cush.  (Mass.)  444.  The  amount  if  stated  should 
include  interest.  Jacohs  v.  Eagle  Ins.  Co.,  7  Allen  (Mass.),  132.  A 
znortgage  is  an  incumbrance,  though  without  consideration  and  voida- 
ble by  creditors  {Treadway  v.  Hamilton  Ins.  Co.,  29  Conn.  68),  or 
unrecorded.  Hutchins  v.  Cleveland  His.  Co.,  11  Ohio  St.  477.  So 
of  a  deed.  Hhoe?iix  Ins.  Co.  v.  Mitchell,  67  111.  43 ;  Allen  v.  Char- 
lestown  Ins.  Co.,  5  Gray  (Mass.),  384.  A  lien  for  taxes  (  TFi/Jwr  v, 
Bowditch  Ins.  Co.,  10  Cush.  [Mass.]  446),  a  mechanics'  lien  {Longhurst 
V.  Conway  Ins.  Co.,  U.  S.  D.  C.  Iowa),  a  levy  of  an  attachment,  {Brown 
v.  Commonwealth  Ins.  Co.,  4:1  Penn.  St.  187),  a  levy  on  execution 
{Pen7i.  Ins.  Co.  v.  Gottsman,  48  Penn.  St.  151),  an  assessment  by  a 
mutual  insurance  company  which  has  a  lien  for  its  payment  {Jackson 
V.  Farmers'  Ins.  Co.,  5  Gray  [Mass.],  52),  or  a  lien  for  a  balance  of 
the  purchase-money  {Reynolds  v.  State  Ins.  Co.,  2  Grant  [Penn.], 
326),  are  all  incumbrances.  But  a  bof!d  to  convey  on  which  the  money 
has  not  been  paid  {Newhall  v.  Union  Ins.  Co.,  52  Me.  180),  is  not  an 
incumbrance.  It  is  doubtful  whether  a  remote  contingency  or  possi- 
bility of  change  would  be  considered  an  incumbrance.  Jackson  v. 
FaTm£,rs'  Ins.  Co.,  5  Gray  (Mass.),  52.  If  the  interest  insured  is  that 
of  mortgagee,  it  may  still  be  necessary  to  state  any  incumbrances  on  the 
property  which  would  affect  that  interest.  Addison  v.  Kentucky  his. 
Co.,  7  B.  Monr.  (Ky.)  470 ;  Smith  v.  Columbia  Ins.  Co.,  17  Penn.  St. 
253.  Where  the  mortgage  is  delivered  after  the  application  and  before 
the  policy  is  issued,  it  need  not  be  mentioned  {Hoivard  Ins.  Co.  v. 
Bruner,  23  Penn.  St.  50 ;  Button  v.  N.  E.  Ins.  Co.,  29  JST.  H.  153), 
unless  specially  called  for,  as  where  notice  was  required  of  any  incum- 
brance which  would  reduce  the  interest  of  the  mortgagor  below  the  sum 
insured.  Allen  v.  Hudson  River  Ins.  Co.,  19  Barb.  (N.  Y.)  442.  But 
in  all  these  cases,  the  fact  that  the  mortgage  was  put  upon  the  prop- 
erty immediately  after  the  application  would  be  a  suspicious  circum- 
stance and  call  for  explanation. 

§  6.  Premium  and  its  payment.  As  a  rule,  the  contract  provides 
that  the  insurance  shall  not  attach  till  the  premium  is  paid.  Flint  v. 
Ohio  Ins.  Co.,  8  Ohio,  501.  The  intent  of  the  parties  might  limit  a 
delivery  in  the  same  way  where  there  was  no  such  provision.  Bodine 
V.  Exchange Ins.-Co.,  51  N.  Y.  (6  Sick.)  117 ;  10  Am.  Rep.  566.  There 
is  sometimes  a  provision  that  the  insurance  shall  be  suspended  while 
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a  subseqnent  premium  is  overdue.  WaU  v.  Home  Ins.  Co.y  36  N.  Y. 
(9  Tiff.)  157.  Any  mode  of  payment  accepted  by  the  insm-ers  or  their 
authorized  agent  will  be  sufficient.  Such  is  a  check  delivered  or 
mailed  to  the  agent  by  his  direction  {Tayloe  v.  Merchants^  Ins.  Oo.,  9 
How.  [U.  S.]  390) ;  or  a  payment  in  depreciated  funds,  if  according 
to  the  practice  of  the  agent,  and  known  to  the  principal.  Eobinson  v. 
International  Ass.  Soc,  42  N.  Y.  (3  Hand)  54 ;  Marline  v.  InUrna- 
timial  Ass.  Soc,  62  Barb.  (N.  Y.)  181 ;  S.  C,  53  N.  Y.  (8  Sick.)  339; 
Sands  V.  JV.  T.  Ins.  Co.,  50  N.  Y.  (5  Sick.)  626 ;  10  Am.  Rep.  535  ; 
Pol<jlass  V.  Oliver,  2  Cr.  &  Jer.  14.  A  tender  is  equivalent  to  a  pay- 
ment, if  the  premium  could  have  been  paid  in  the  funds  tendered. 
N.  Y.  Ins.  Co.  v.  Clopton,  7  Bush  (Ky.),  179  ;  3  Am.  Rep.  290.  A 
note  may  be  given  and  accepted  as  payment.  Pitt  v.  Berkshire 
Ins.  Co.,  100  Mass.  500.  A  subsequent  parol  agreement  waiving 
the  condition  as  to  forfeiture  is  valid.  Baj^tist  Church  v.  Brooklyn 
las.  Co.,  19  N.  Y.  (5  Smith)  305.  But  such  agreement  made  at 
the  time  of  the  issue  of  policy  could  not  be  proved,  nor  a  usage 
of  the  company  to  allow  days  of  grace.  Howell  v.  Knickerbocker 
Ins.  Co.,  44  N.  Y.  (5  Hand)  276  ;  4  Am.  Rep.  675.  But  proof 
of  such  usage  was  admitted  in  Ilelme  v.  Phil.  Ins.  Co.,  61  Penn. 
St.  107.  By  agreement,  payment  has  been  made  in  advertising 
{Kentucky  Ins.  Co.  v.  Jenks^  5  Ind.  96) ;  or  in  board.  Schwartz  v. 
Germania  Ins.  Co.,  18  Minn.  448.  In  these  cases,  unless  it  is  other- 
wise agreed,  the  board  or  advertising  would  be  furnished  simultane- 
ously with  the  insurance.  The  acceptance  of  property  instead  of 
money  V)y  the  agent  does  not  bind  the  company.  Hoffman  v.  Ham^ 
cock  Ins.  Co.,  92  U.  S.  161.  Where  the  premium  falls  due  on  Sun- 
day, it  may  be  paid  the  next  day.  Hammond  v.  American  Ins.  Co., 
10  Gray  (Mass.),  306  ;  Canvphell  v.  International  Ass.  Soc,  4  Bosw. 
(N.  Y.)  298.  The  recital  in  the  policy  that  the  premium  has  been 
paid  [?,  jyriraa  facte  evidence  of  payment.  Pitt  v.  Berkshire  Ins.  Co., 
100  Mass.  500 ;  Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.  (12  Smith) 
460 ;  N.  E.  Ins.  Co.  v.  Hashrook,  32  Ind.  447 ;  contra,  Provident 
Ins.  Co.  V.  Fennell,  40  111.  398;  Michael  v.  Nashville  Ins.  Co.,  10 
La.  Ann.  737 ;  Troy  Ins.  Co.  v.  Caipenter,  4  Wis.  20.  In  other  cases 
it  has  been  held  that  it  cannot  be  denied  for  the  purpose  of  defeating 
the  policy.  Madison  v.  Fellows,  1  Disn.  (Ohio)  217;  S.  C,  2  id. 
128 ;    (hns.  Ins.  Co.  v.   Cashow,  41  Md.  59 ;   III.    Cent  Ins.  Co.  v. 

Wolf,  :57  111.  354;  Tcutonia  Ins.  Co.  v.  Anderson,  77  111.  384.  The 
payment  of  the  premium  may  be  waived  by  tlie  agent,  as  by  an  assur- 
ance that  the  payment  makes  no  difference.     Bragdon  v.  Appleton. 

Ins.  Co.,  42  Me.  259  ;  Bodine  v.  Exchamje  Ins,  Co.,  51  N.  Y.  117  ;  10 
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Am.  Rep.  566.  But  a  broker's  assurance  that  it  would  be  safe  for  thirty 
days  without  payment  does  not  save  the  policy.  Marlmtd  v.  Royal  Ins. 
Co.,  71  Penn.  St.  393.  If  time  is  given  and  it  passes  without  payment, 
themsm-eris  discharged.  Bergsonv.  Builders'  Ins.  Co.,  38  Cal.  541. 
So  the  agent  may  himself  pay  the  insurer  and  look  to  the  insured  as 
his  personal  debtor,  even  if  the  policy  requires  a  payment  before  the 
poHcy  is  valid.  Sheldon  v.  Cmin.  Ins.  Co.,  25  Conn.  207 ;  Harsh 
V.  J\r.  W.  Ins.  Co.,  3  Biss.  (C.  C.)  351 ;  II&)ne  Ins.  Co.  v.  Curtis,  32 
Mioh.  402.  But  where  the  premium  must  be  actually  received  at  the 
office,  a  payment  to  an  agent  is  not  enough  [Mulrey  v.  Shawnnit 
Ins.  Co.,  4  Allen  [Mass.],  116) ;  or,  if  the  agent  being  indebted  to  the 
insured  agrees  to  pay  it,  but  does  not.  Ferebee  v.  iV.  C.  Ins.  Co.,  68 
N.  C.  11.  If  the  money  to  pay  the  premium  is  in  the  bank,  and  the 
agent  tells  the  insured  to  let  it  lie  till  he  draws  for  it,  and  he  draws 
after  the  loss,  it  is  a  good  payment.  N.  Y.  Central  Ins.  Co.  v.  I^at. 
Protection  Ins.  Co.,  20  Barb.  (IST.  Y.)  468  ;  Rallock  v.  Com.  Ins.  Co., 
26  N.  J.  268.  The  delivery  of  the  policy  without  payment,  or  other 
circumstances,  may  be  ev^dence  for  the  jury  of  a  waiver.  Wood  v. 
Poughkeepsie  Bis.  Co.,  32  N.  Y.  619 ;  Bouton  v.  Am.  las.  Co.,  25 
Conn.  542 ;  Miller  v.  Brooklyn  Ins.  Co.,  12  Wall.  (U.  S.)  288  ; 
Heaton  v.  Manhattan  Ins.  Co.,  7  R.  I.  502 ;  Goit  v.  I^at.  Prot.  Ins. 
Co.,  25  Barb.  (N.  Y.)  189  ;  Ins.  Co.  v.  Colt,  20  Wall.  (U.  S.)  560.  A 
custom  in  which  the  insurer  has  a  share,  to  allow  thirty  days  for  the 
payment  of  the  premium,  is  binding  {Helme  v.  Phil.  Ins.  Co.,  61 
Penn.  St.  107) ;  or  to  consider  the  contract  valid  without  pajTnent. 
Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.),  320 ;  Pino  v.  Mer- 
chants'' Ins.  Co.,  19  La.  Ann.  214.  But  a  demand  or  even  a  suit  for 
the  premium  does  not  save  the  poKcy  {Edge  v.  Duke,  18  Law  Jour. 
Ch.  183) ;  nor  the  collection  of  a  previous  assessment.  Nash  v. 
Union  Ins.  Co.,  43  Me.  343.  Acceptance  of  a  premium  is  a  waiver 
of  any  previous  cause  of  forfeiture  known  to  the  insurer  {Bevin  v. 
Conn.  Ins.  Co.,  23  Conn.  244 ;  Lycoming  County  Ins.  Co.  v.  Schollen- 
herger,  44  Penn.  St.  259  ;  Jolliffe  v.  Madison  Ins.  Co.,  39  Wis.  Ill ; 
20  Am.  Rep.  35 ;  Wing  v.  Harvey,  5  De  G.,  M.  &  G.  265) ;  and  this 
is  so  even  if  the  policy  states  that  if  payment  is  received  after  the  day, 
it  is  only  done  as  an  act  of  courtesy  or  grace.  Thompson  v.  St.  Lotds 
Ins.  Co.,  52  Mo.  469.  Where  fifteen  days  are  allowed  for  pajiiient, 
and  the  insurers  not  to  be  Kable  till  payment,  the  premium  cannot  be 
paid  after  loss  within  the  fifteen  days.  Bradley  v.  Potomac  Ins.  Co., 
32  Md.  108  ;  3  Am.  Rep.  121. 

§  7.  Other  insurance.     The  same  reasons  which  lead  companies  to 
limit  the  amount  of  their  insurance  by  the  value  of  the  insured's  in- 
VoL.  lY— 8 
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terest  in  the  property,  and  to  guard  against  any  decrease  of  that  inter- 
est, apply  equally  whether  the  insurance  is  all  put  upon  the  property 
by  them,  or  a  part  by  another  insurer.  The  temptation  to  fraud  in 
either  case  is  equal.  The  whole  amount  of  insurance  upon  the  prop- 
erty, both  at  the  beginning  and  during  the  continuance  of  their  con- 
tract, is  material,  and  they  have  a  right  to  require  it  to  be  disclosed. 
Hutchinson  v.  'Western  Ins.  Co.,  21  Mo.  97 ;  Olermeyer  v.  Globe  Ires. 
Co.,  43  id.  573.  The  additional  insurance,  to  work  a  forfeiture,  must 
be  upon  the  same  interest  and  must  also  be  vaHd,  although  it  would 
seem  that  the  temptation  to  fraud  would  be  the  same,  even  if  the  addi- 
tional insurance  could  not  be  collected.  Tyler  v.  JEtna  Ins.  Co.,  12 
Wend.  (N.  Y.)  507 ;  S.  C,  16  id.  385 ;  Sloat  v.  Bm/al  Ins.  Co.,  49 
Penn.  St.  14 ;  Nichols  v.  Fayette  Ins.  Co.,  1  Allen  (Mass.),  63 ;  Hm^- 
ri^  V.  Ohio  Ins.  Co.,  5  Ohio,  466 ;  Lindley  v.  The  Union  Ins.  Co., 
65  Me.  368 ;  20  Am.  Rep.  701 ;  Franklin  Ins.  Co.  v.  Drake,  2  B. 
Monr.  (Ky.)  47.  Subsequent  insurance,  which  is  void  by  its  own 
terms,  because  it  is  additional  and  without  notice  of  the  prior  insur- 
ance, is  not  within  the  provision,  for  it  never  attached  on  the  property. 
Stacey  v.  Franklin  Ins.  Co.,  2  Watts  &  S.  (Penn.)  506 ;  Gale  v.  Bel- 
knap Ins.  Co.,  41  IST.  H.  170 ;  Schenck  v.  Mercer  County  Ins.  Co., 
24  N.  J.  447;  Thomas  v.  Builders'  Ins.  Co.,  119  Mass.  121 ;  20  Am. 
Rep.  317 ;  Hand  v.  Williamshurg  Ins.  Co.,  57  N.  Y.  (12  Sick.)  41.  So  if 
the  second  poKcy  is  void  for  any  other  reason.  Jackson  v.  Farineri  Ins. 
Co. ,  5  Gray  (Mass.),  52.  If  the  insurance  is  only  voidable  at  the  election 
of  the  insurer,  it  would  seem  that  it  must  come  within  the  provision.  Big- 
ler  V.  N.  Y.  Central  Ins.  Co.,  22  N.  Y.  (8  Smith)  402 ;  Ramsay  v.  Mut. 
Ins.  Co.,  11  Up.  Can.  516;  Davidw.  Ilai'tfordlns.  Co.,  13  Iowa,  69;  Lac- 
key y.  Georgia  Home  Ins.  Co.,  42  Ga.  456 ;  Mitchell  v.  Lycoming  Ins. 
Co.,  51  Penn.  St.  402.  In  other  cases,  the  other  insm*ance  was  held 
to  make  tlie  policy  voidable  only.  Atkmtic  Ins.  Co.  v.  Goodall,  35 
N.  }L  328.  So  it  was  held  that  if  the  other  insurance  expired  before 
the  loss,  the  policy  was  good.  iV.  F.  Lis.  Co.  v.  Sc/iettler,  38  111.  166. 
Where  subsequent  insurance  "  valid  or  not  "  was  prohibited,  the  ques- 
tion of  its  validity  does  not  arise.  Gee  v.  Cheshire  County  Ins.  Co., 
65  N.  II.  65 ;  20  Am.  Rep.  171.  Other  insurance  by  a  stranger 
will  not  make  tlie  policy  void  {^tna  Ins.  Co.  v.  TyUr,  16  Wend. 
[K  Y.]  385;  Rowley  y.  Empire  Ins.  Co.,  36  N.  Y.  [9  Tiff.]  550), 
unless  ratified  by  tlie  owner.  Bafoe  v.  Johnson  District  Itis.  Co., 
7  U.  C  65.  That  the  second  insurers  do  not  resist  but  pay  the 
loss  makes  no  diUcrcnce.  I^indley  v.  Union  Ins.  Co.,  65  Me.  368  ; 
20  Am.  Rep.  701.  If  a  policy  requiring  notice  of  prior  insur- 
ance is  assigned   to   one  who  holds   other  insurance,  it   will  become 
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void.  Lea/oitt  v.  Westeym  Lis.  Co.,  7  Robt.  (La.)  351.  If  two  policies 
are  made  out  and  delivered  together  by  insurers  co-operating,  the  clause 
does  not  apply.  Washington  Ins.  Co.  v.  Davison,  30  Md.  91 ;  Sher- 
Tnan  v.  Madison  Ins.  Co.,  39  Wis.  104.  It  is  not  necessary  that'  the 
subject-matter  insured  be  in  all  respects  identical.  Thus,  if  the  new 
policy  covers  the  whole  house  of  which  an  undivided  interest  was  be- 
fore insured,  it  will  make  the  insurance  void.  Columbus  Ins.  Co.  v. 
Walsh,  18  Mo.  229  ;  Liscom  v.  Boston  Ins.  Co.,  9  Mete.  (Mass.)  205 ; 
Mussey  v.  Atlas  Ins.  Co.,  14  ]^.  Y.  (4  Kern.)  79.  So  if  the  new  pohcy 
embraces  more  property  than  the  old.  Ramsay  v.  Mut.  Ins.  Co.,  11 
Up.  Can.  516 ;  McMahon  v.  Fortsmmith  Ins.  Co.,  22  K.  H.  15  ; 
Walton  V.  La.  St.  Ins.  Co.,  2  Robt.  (La.)  563 ;  contra,  Sloat  v.  Royal 
Ins.  Co.,  49  Penn.  St.  14,  Where  a  warehouseman  insures  generally 
all  goods  in  his  hands  and  the  owner  also  insures  his  goods,  it  is  un- 
settled whether  it  is  dotible  insurance.  That  it  is :  Hough  v.  Peoples 
Ins.  Co.,  36  Md.  398.  That  it  is  not :  Donaldson  v.  Manchester  Ins. 
Co.,  14  Ct.  of  Sess.  Cas.  (Sc.)  601.  The  interests  of  mortgagor  and 
mortgagee  are  distinct  and  may  be  separately  insured  unless  both  are 
at  the  expense  and  for  the  benefit  of  the  mortgagor.  Holhrooh  v. 
Am.  Ins.  Co.,  1  Curt.  (C.  C.)  193  ;  Fox  v.  Phcenix  Lns.  Co.,  52  Me. 
333  ;  Ins.  Co.  of  N.  A.  v.  McDowell,  50  111.  120  ;  Adams  v.  Greenwich 
Ins.  Cg.,  9  Hun  (JS".  Y.),  47.  The  interests  of  joint  owners  are  insur- 
able separately.  Franklin  Lis.  Co.  v.  Drake,  2  B.  Monr.  (Ky.)  47. 
Where  other  insurance  on  property  connected  with  the  building  in- 
sured is  prohibited  or  is  forbidden,  goods  within  the  building  are  not 
within  the  clause.  Jones  v.  Maine  Ins.  Co.,  18  Me,  155  ;  Illinois 
Ins.  Co.  V.  G^Neile,  13  111.  89.  The  identity  of  the  property  insured 
may  be  matter  for  parol  evidence.  Stacey  v.  Franklin  Ins.  Co.,  2  W. 
&  S.  (Penn.)  506 ;  Clark  v.  Hamilton  Ins.  Co.,  9  Gray  (Mass.),  148 ; 
Storer  v.  Elliot  Ins.  Co.,  45  Me.  175.  Where  the  policy  requires  notice 
of  subsequent  insurance,  if  the  mode  of  notice  is  prescribed,  that  must 
be  given.  Ilealey  v.  Imperial  Ins.  Co.,  5  Nev.  268  ;  Worcester  Lank 
V.  Hartford  Ins.  Co.,  11  Cush.  (Mass.)  265.  Otherwise  parol  notice 
is  enough,  McEwen  v.  Montgomery  County  Ins.  Co.,  5  Hill  (N.  Y.), 
101 ;  Schenck  v.  Mercey  County  Ins.  Co.,  24  N.  J.  447.  But  acci- 
dental information  which  reaches  the  company  or  even  speaking  of  the 
insurance  incidentally  in  conversation  is  not  enough.  Fureka  Ins.  Co. 
V.  Robinson,  56  Penn.  St.  256.  The  requirement  of  written  notice 
may  be  waived.  Cobb  v.  Ins.  Co.  of  N.  A.,  11  Kan.  93  ;  Hayward  v. 
Nat.  Ins.  Co.,  52  Mo.  181 ;  14  Am.  Rep.  400 ;  Carrugi  v.  Atlantic 
Ins.  Ob.,  40  Ga.  135;  2  Am.  Rep.  567;  contra.  Hall  v.  Mechanic^ 
Ins.  Co.,  6  Gray  (Mass.),  185;  Couch  v.  City  Ins.  Co.,  38  Conn.  181; 
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9  Am.  Rep,  375.  The  notice  must  be  given  within  a  reason- 
able time  and  that  is  a  question  for  the  court,  unless  the  facts  are  in  dis- 
pute. Jacohs  V.  Equitable  Ins.  Co.,  19  Up.  Can.  250 ;  Kimhall  v. 
Howard  Ins.  Co.^  8  Gray  (Mass.),  33.  Notice  seven  months  after  the 
loss  is  too  late,  and  so  is  nineteen  days  unexplained  delay.  Mellen  v. 
HamUton  Ins.  Co.,  5  Duer  (N.  Y.),  101 ;  S.  C,  17  N.  Y.  (3  Smith) 
609.  If  the  notice  gives  the  amount  and  no  questions  on  other  points 
are  asked,  it  is  enough.  Benjamin  v.  Saratoga  County  Ins.  Co.,  17 
N.  Y.  (3  Smith)  415.  In  Inland  Ins.  Co.  v.  Stauffer,  33  Penn.  St. 
397,  it  was  held  that  notice  should  be  given  when  the  subsequent  in- 
surance is  applied  for  a  few  days  before  the  loss,  but  the  policy  was 
delivered  afterward.  Where  the  notice  is  required  to  be  in  writing 
and  indorsed  on  the  policy,  parol  notice  is  not  enough.  Worcester 
Bank  v.  Hartford  Iiu.  Co.,  11  Cush.  (Mass.)  265  ;  Stark  Gounti/  Ins. 
Co.  V.  Hurd,  19  Ohio,  149 ;  Carpenter  v.  Providence  Ins.  Co. ,  16 
Pet.  (IT.  S.)  495.  But  in  other  cases,  the  more  liberal  rule  is  adopted 
that  if  the  company  or  its  agent  had  actual  notice  and  made  no  objec- 
tion, it  cannot  afterward  insist  that  the  notice  and  their  assent  should 
have  been  in  writing.  Tliompson  v.  St,  Louis  Ins.  Co.,  52  Mo.  469  ; 
Viele  V.  GermoMia  Ins.  Co. ,  26  Iowa,  9  ;  Van  Bories  v.  United  Ins. 
Co.,  8  Bush  (Ky.),  133 ;  Peck  v.  New  London  Ins.  Co.,  22  Conn.  584 ; 
Hutton  V.  Beacon  Ins.  Co.,  16  Up.  Can.  316 ;  National  Ins.  Co.  v. 
Crane,  16  Md.  260.  If  the  previous  insurance  is  in  the  same  com- 
pany, there  is  no  forfeiture  for  they  are  held  to  know  their  own  acts. 
Barnes  v.  Union  Ins.  Co.,  45  N.  H.  21 ;  Horwitz  v.  Equitahle  Ins. 
Co.,  40  Mo.  557 ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550.  Where 
both  policies  are  got  of  one  agent  who  is  agent  for  both  insurers,  the 
effect  is  the  same.  Van  Bories  y.  United  Ins.  Co.,  8  Bush  (Ky.),  133  ; 
Washington  Ins.  Co.  v.  Davison,  30  Md.  91.  But  in  case  the  insur- 
ance was  procured  by  a  broker  it  is  not  so.  Mellen  v.  Ilanhilton  Ins, 
Co.,  5  Duer  (N.  Y.),  101;  S.  C,  17  N.  Y.  (3  Smith)  609.  Where 
the  assent  of  the  company  in  writing  is  required,  a  letter  from  the 
secretary  acknowledging  notice  witliout  more  is  enough.  Potter  v, 
Ontario  Ins.  Co.,  5  Ilill  (N.  Y.),  147 ;  Rohertson  v.  French,  4  East, 
130.  The  officer  named  in  the  charter  and  by-laws  must  assent.  Sta/rk 
County  Ins.  Co.  v.  Hard,  19  Ohio,  149,  Where  the  consent  of  the 
directors  is  required  it  need  not  be  in  writing,  or  by  any  formal  vote, 
but  may  be  proved  by  any  circumstantial  evidence.  Leave  to  keep  a 
certain  amount  of  insurance  on  the  property  is  a  waiver  of  all  require- 
ments of  notice  or  assent  up  to  that  amount.  Blake  v.  Excha^uje  Ins. 
Co.,  12  Gray  (Mass.),  205;  Phillrook  v.  N.  E.  Ins.  Co.,  37  Me.  137; 
Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318.     A  statement  of  prior  in- 
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surance  in  the  policy  is  a  written  assent  to  it  {^Baptist  Soc.  v.  Hills- 
horough,  Ins.  Co.,  19  N.  H.  580),  but  not  to  the  same  insurance  in 
other  companies.  C(yn,way  Tool  Co.  v.  Hudson  River  Ins.  Co.,  12 
Cush.  (Mass.)  144.  Assent  to  other  insurance  includes  leave  to  keep  it 
alive  by  renewals  or  new  policies.  Brown  v.  Cattaraugus  County 
Ins.  Co.,  18  N.  Y.  (4  Smith)  385.  Where  the  amount  was  increased 
and  a  new  policy  in  another  company  taken,  new  assent  was  required. 
Burt  V.  People's  Ins.  Co.,  2  Gray  (Mass.),  397 ;  Shurtleff  v.  Phcenix 
Ins.  Co.,  57  Me.  137.  "Where  insurance  to  two-thirds  the  estimated 
value  is  allowed,  an  increase  in  the  value  of  the  property  does  not 
authorize  more  insurance.  Elliott  v.  Lycoining  Ins.  Co.,  ^^  Penn.  St. 
22 ;  5  Am.  Rep.  323.  Where  the  amount  was  reduced  within  the 
limit  before  loss,  a  recovery  was  allowed.  Ohertneyer  v.  Globe  Ins- 
Co.,  43  Mo.  573.  Wliere  notice  of  changes  is  required,  it  must  be 
given  of  a  different  subdivision  of  the  sum  insured  in  a  renewal, 
Simpson  v.  Penn.  Ins.  Co.,  38  Penn.  St.  250.  If  the  company  in 
any  way  recognize  the  policy  as  valid  after  knowledge  of  a  breach,  it  is 
a  ratification.  Ba/rnes  v.  Union  Ins.  Co.,  45  N.  H.  21.  Where  there 
is  only  a  right  to  avoid  the  policy,  the  insurers  must  take  advantage  of 
the  breach  within  a  reasonable  time.  Van  Bories  v.  United  Ins.  Co., 
8  Bush  (Ky.),  133. 

§  8.  Assigning  the  policy.  With  reference  to  assignments  of 
the  policy,  as  we  have  seen,  they  can  be  only  made  to  some  person  who 
has  an  interest  in  the  matter  insured.  Next,  there  is  here  a  distinction 
between  policies  of  marine  insurance,  and  policies  of  insurance  against 
fire.  The  former  are  transferable  without  the  consent  of  the  insurer. 
The  latter  cannot  be  transferred,  so  that  the  assignee  will  have  any  right 
to  enforce  them  in  his  own  name  without  a  new  contract  with  the  in- 
surers, u^tna  Ins.  Go.  v.  Taylor,  16  Wend.  (N.  Y.)  385 ;  Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  (U.  S.)  25" ;  Lynch  v.  Dalzell,  4  Brown's 
P.  C.  431 ;  Simeral  v.  Dubuque  Ins.  Co.,  18  Iowa,  319.  An  assign- 
ment may.be  of  the  contract,  in  which  case  the  assignee  must  have  an 
interest  in  the  subject-matter,  or  it  may  be  a  mere  order  to  pay  the  sum 
insured  to  some  person,  if  an}'^  loss  occurs,  in  which  case  the  assignor 
remains  the  insurer  and  the  assignment  is  only  a  collateral  contract. 
Hogg  V.  Middlesex  Ins.  Co.,  10  Cush.  (Mass.)  337.  As  most  policies 
contain  a  provision  making  the  contract  void  in  case  of  assignment,  it 
is  important  to  consider  what  is  an  assignment  within  this  clause.  An 
alienation  of  the  property  is  not  alone  an  assignment.  Phillips  v. 
MerrimacJc  Ins.  Co.,  10  Cush.  (Mass.)  350;  Stout  v.  City  Ins.  Co.,  12 
Iowa,  371.  Even  with  an  agreement  to  assign  the  policy  (  Wheeling  Lis. 
Co.  V.  Morrison,  11  Leigh  [Ya.],  354;  Pierce  v.  Nashua  Ins.  Co.,  50  N. 
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H.  297;  9  Am.  Rep.  235) ;  nor  a  mortgage  mth  an  agreement  to  hold 
the  pohcy  for  the  benefit  of  the  mortgagee  {Prows  v.  Ohio  Valley  Ins. 
Co.,  2  Cin.  [Ohio]  14) ;  nor  an  unexecuted  agreement  to  assign,  whether 
parol  or  written  {CromweU  v.  Brooklyn  Ins.  Co.,  39  Barb.  [N.  Y.]  227 ; 
Smith  V.  Monmouth  Ins.  Co.,  50  Me.  96) ;  nor  a  pledge  of  the  policy 
{Ellis  V.  Kreutzinger,  27  Mo.  311);  nor  a  general  assignment  for 
the  benefit  of  creditors  {People  v.  Beigler,  1  Hill  &  Den.  [N.  Y.] 
133  ;  Lazarus  v.  Corn.  Ins.  Co.,  5  Pick.  [Mass.]  76) ;  nor  a  direction  to 
pay  some  third  party  as  mortgagee ;  nor  an  indorsement  signed  by  the 
insured,  "  Pay  to  A,"  and  delivery.  Buss  v.  Waldo  Ins.  Co.,  52  Me.  187. 
The  mortgagee,  or  person  to  whom  the  policy  is  payable,  only  gains 
an  equitable  right  to  receive  any  sum  which  may  be  due  after  a  loss. 
Brown  v.  Hartford  Ins.  Co.,  5  R.  I.  394.  As  soon,  however,  as  the 
loss  has  occurred,  he  becomes  the  party  in  interest,  and  the  insurer  in 
settling  the  loss  must  deal  with  him,  and  not  with  the  insured.  State 
Ins.  Co.  V.  Boberts,  31  Penn.  St.  438;  Edes  v.  Hamilton  Ins.  Co.,  3 
Allen  (Mass.),  362 ;  Buffalo  Works  v.  Sun  Ins.  Co.,  17  N.  Y.  (3  Smith) 
401 ;  Puphe  v.  Besolute  Ins.  Co.,  17  Wis.  378 ;  Hoxsie  v.  Providence 
Ins.  Co.,  6  R.  I.  517  An  assignment  after  loss  is  not  within  the  pro- 
hibition {Courtney  v.  New  York  City  Ins.  (7(9.,28  Barb.  [N.  Y.]  116  ; 
Carter  v.  Humboldt  Ins.  Co.,  12  Iowa,  287),  and  any  provision  for- 
biddino-  it  is  against  public  policy  and  void.  West  Branch  Ins.  Co.  v. 
Helfenstein,  40  Penn.  St.  289.  Unless  the  policy  in  terms  forbids  a 
partial  transfer,  no  assignment  which  does  not  deprive  the  assignor  of 
all  interest  in  the  property  will  avoid  the  policy.  Shearman  v.  Niagara 
Ins.  Co.,  2  Sweeny  (N.  Y.),  470 ;  Hitchcock  v.  N.  W.  Ins.  Co.,  26  N.  Y. 
(12  Smith)  68.  Where  there  was  a  provision  that  assent  should  be 
given  to  an  assignment  upon  notice,  there  being  also  a  provision  against 
sale,  no  assent  can  be  required  unless  the  sale  also  has  been  assented  to. 
Home  Iiis.  Co.  V.  Lindsey,  26  Ohio  St.  348.  After  the  assurers  have 
assented  to  an  assignment,  it  becomes  a  new  contract,  which  the  assignee 
may  enforce  in  his  own  name  {Buckley  V;  Garrett,  47  Penn.  St.  204 ; 
Wolfe  V.  Security  Ins.  Co.,  39  N.  Y.  [12  Tiff.]  49),  and  the  acts  of  the 
assignor  cannot  affect  it.  Boynton  v*  Clinton  Ins:  Co.,  16  Barb.  (N. 
Y.)  254.  The  assent  may  be  given  by  the  secretary  of  an  insurance 
company  if  there  is  no  express  provision  making  it  the  duty  of  any 
other  officer,  even  though  the  president  is  required  to  sign  all  policies. 
N.  E.  Ins.  Co.  \.  iJe  Wolf,  8  Pick.  (Mass.)  56.  Where  tlie  assent  of 
the  directors  is  required;  it  will  be  ju-esumed,  if  the  secretary  has 
assented,  and  entered  the  transaction  on  the  books,  and  no  objection 
has  been  made  by  them,  no  formal  vote  is  necessary.  Durar  v. 
Hudson  County  Ins.  Co.,  24  N.  J.  L.  171.     The  liabit  of  tlie  ofiicers 
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known  to  them  is  sufficient.  Phillips  v.  Merrimack  Ins.  Co.,  10  Cush. 
(Mass.)  350.  Even  an  agent  may  keep  the  policy  good  till  the  insurer  can 
act  upon  it.  III.  Ins.  Co.  v.  Stanton,  57  111.  354.  Where  it  appears  on 
the  policy  that  the  insurer  has  acted  on  the  assignment,  as  wliere  the 
assignee  is  made  payee,  it  is  enough.  National  Ins.  Co.  v.  Crane, 
16  Md.  260  ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523  ;  Brown  v. 
Roger  Williams  Ins.  Co.,  5  R.  I.  39-1 ;  Franklin  v.  National  Ins.  Co., 
43  Mo.  49 1.  Changes  in  a  partnership  firm  have  been  held  not  to  come 
within  the  rule  as  to  assignments.  Wilson  v.  Genesee  Couny  Ins.  Co., 
16  Barb.  (N.  Y.)  511.  But  see,  contra,  Tillou  v.  Kingston  Mutual 
Ins.  Co.,  5  N.  T.  (1  Seld.)  405.  Where  the  policy  was  originally  void, 
an  assent  to  an  assignment  does  not  make  it  good.  The  assignee  is  no 
better  off  than  the  assignor.  Eastman  v.  Carroll  County  Ins.  Co.,  45 
Me.  307 ;  Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89  ;  6  Am.  Eep.  360. 
But  where  the  policy  is  only  voidable,  it  might,  with  other  circum- 
stances showing  that  it  Avas  done  knowingly,  be  evidence  of  a  ratifica- 
tion. Barnes  v.  Union  Ins.  Co.,  45  N.  11.  21.  The  assent  may 
be  conditional,  and  in  such  case  the  condition  must  be  performed 
strictly.  Smith  v.  Saratoga  Ins.  Co.,  3  Hill  (N.  Y.),  508.  Where 
the  assignee  has  thirty  days  in  which  to  secure  the  assent  of  the 
company,  they  cannot  refuse  it  without  cause.  Boynton  v.  Farm- 
ers' Ins.  Co.,  43  Yt.  256  ;  5  Am.  Rep.  276.  Consent  to  a  sale  and 
assignment,  given  afterward,  is  enough.  Buchanan  v.  Exchange 
Ins.  Co ,  01  N.  Y.  (16  Sick.)  26.  A  parol  assignment,  with  a  delivery 
of  the  policy,  is  good  between  the  parties.  Bibend  v.  London  Ins. 
Co.,  30  Cal.  78.  After  a  loss,  an  order  is  a  valid  assignment.  Hall  v. 
Dorchester  Ins.  Co.,  Ill  Mass.  53 ;  15  Am.  Rep.  1 ;  Lapeyre  v.  Tlwnvp- 
son,  7  La.  Ann.  218.  Possession  of  the  policy  isprima  facie  evidence  of 
title  to  it.  Wood  v.  Phmiix  Ins^  Co.,  22  La.  Ann;  617.  But  delivery  is 
not  always  essential.  The  court  may  rely  upon  other  circmnstances.  Pal- 
mer V.  Merrill,  6  Cush.  (Mass. )  282 ;  In  re  Sty  an,  1  Phil.  Ch.  105 ;  Neale 
V.  Molineux,  2  C.  &  K.  672.  Even  as  against  one  who  has  advanced 
money  on  the  policy  without  notice.  Id.  A  letter,  expressing  a  wish 
to  assign,  received  by  the  insurers  and  entered  on  their  books,  was  held 
a  good  assignment  against  a  subsequent  assignee,  who  had  possession  of 
the  policy.  Chowne  v.  Baylis,  31  Beav.  351.  A  mere  notice  entered 
on  the  insurer's  books  to  send  letters  about  the  policy  to  a  third  person 
is  not  evidence  of  an  assignment  valid  in  bankruptcy.  West  v.  Reid, 
2  Hare,  240.  A  deposit  of  the  policy  with  a  letter  promising  to  assign 
was  held  a  good  assignment  without  notice  to  the  insurer.  Cook  v. 
Black,  1  Hare,  390 ;  Joms  v.  Com.  Ins.  Co.,  26  Beav.  256.  So  of 
even  a  bare  deposit  of  the  policy  {^Moore  v.  Woolsey,  4  El.  &  Bl.  243), 
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and  the  words  in  the  policy,  "  legally  assigned,"  add  nothing  and  mean 
only  lawfully  assigned.  Dufaur  v.  Prof.  Ass.  Co.,  25  Beav.  603. 
No  notice  to  the  insurers  is  necessary  unless  required  by  the  policy. 
Mut.  Prot.  Ins.  Co.  v.  Hamilton,  5  Sneed  (Tenn.),  269.  Where  no- 
tice is  required,  it  may,  in  the  absence  of  other  provision,  be  oral 
{North  British  Ins.  Co.  v.  Ilallett,  7  Jur.  [N.  S.]  126^  ;  Gale  v.  Lewis,  9 
Q.  B.  Y42)  to  an  agent  (Id.),  in  any  form  of  words.  Ex  jparte  Staght, 
2  Dra.  &  Chit.  314.  A  mere  incidental  mention,  to  one  especially 
who  was  only  a  clerk,  has  been  held  not  enough.  Edwards  v.  /Scott, 
2  Scott,  266 ;  1  M.  &  G.  962  ;  Edwards  v.  Martin,  L.  R.,  1  Eq.  121 ; 
North  British  Ins.  Co.  v.  Ilallett,  7  Jur.  (N.  S.)  1263.  An  assignment 
of  part  only  cannot  be  enforced.     May  on  Ins.,  §  399. 

§  9.  Reinsurance.  Reinsurance  is  a  contract  wholly  collateral  to 
the  original  insurance.  Ilerckenrath  v.  Amerioa7i  Ins.  Co.,  3  Barb. 
(jST.  Y.)  Ch.  63.  The  insured  is  no  party  to  it,  and  it  does  not  in  any 
way  increase  or  decrease  his  rights.  If  the  insurer  is  insolvent,  while 
the  reinsurer  is  able,  aud  does  pay  the  loss,  it  does  the  insured  no  good. 
Bone  V.  Mutual  Safety  Ins.  Co.,  1  Sandf.  (N.  Y.)  137.  See  BlacJc- 
stoney.  Allemania  Ins.  Co.,  4  Daly,  299  ;  56  N.  Y.  (11  Sick.)  104.  It  is 
a  relation  with  which  only  the  insurer  and  reinsurer  have  any  concern. 
It  is  evident  that  all  the  benefits  resulting  from  it  would  be  equally  ob- 
tained, in  most,  or  all  cases,  if  the  insured  made  the  contract  originally 
with  the  reinsurer.  Reinsurance  is  prohibited  in  England.  Andres 
V.  Fletcher,  2  T.  R.  161.  In  the  ordinary  contract  of  reinsurance,  the 
reinsurer  undertakes  with  reference  to  the  insurer,  what  he  undertakes 
with  reference  to  the  insured,  and  subject  to  like  rights,  duties  and 
obligations.  The  first  condition  of  the  contract  is,  that  there  sliall  be 
a  valid  original  contract  of  insurance.  If  the  insurer  is  not  bound,  he 
has  no  interest  in  the  loss,  and  without  such  interest  the  reinsurance 
must  be  void.  Carpenter  v.  Providence  Ins.  Co.,  16  Pet.  (U.  S.)  495. 
The  reinsurer  may,  therefore,  defend  by  proving  that  the  original  re- 
insurance was  void.  It  would  even  seem  that  he  may  claim  that  the 
insurer  shall  avoid  it  where  it  is  voidal)le.  N.  Y.  Ins.  Co.  v,  Prot. 
Ins.  Co.,  1  Story  (C.  C),  458 ;  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co., 
9  Iiul.  443.  The  reinsured  must  prove  the  policy,  the  loss,  and  all  the 
steps  wliich  are  necessary  to  make  out  a  complete  Ipgal  liability  from 
himself  to  the  insured,  in  the  same  manner  that  the  insured  himself 
must  liave  done.  3  Kent's  Com.  279.  But  lie  need  not  prove  either 
that  he  lias  paid,  or  can  pay,  or  even  that  he  intends  to  pay  the  loss 
to  the  insured.  Hone  v.  M^^tual  Safety  Ins.  Co.,  1  Sandf.  (N.  Y.) 
137 ; ,  Blafh'to7iG  v,  Alemanni.a  Ins.  Cf^.,  56  N.  Y.  104;  Fame  Ins.  Co.^-i 
Appeal,  83  Benn.  St.  396.     If  the  reinsurance  is  for  a  part  only  of  the 
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sum  originally  insured,  and  the  loss  is  a  partial  one,  yet  the  reinsurer 
must  pay  the  whole,  and  cannot  prove  a  usage  to  pay  only  a  propoi-- 
tionate  part,  unless  there  is  a  provision  that  the  loss  shall  be  payable 
pro  rata.  Id.  Where  the  loss  was  payable  pro  rata,  at  the  same  time 
and  in  the  same  manner  as  by  the  reinsured,  the  reinsurer  was  only 
held  for  such  sum  as  the  reinsured  actually  paid.  Illinois  Ins.  Co.  v. 
Andes  Ins.  Co.,  67  111.  362;  16  Am.  Rep.  620.  If  the  insurer  resists 
the  claim  in  good  faith,  the  reinsurer  will  be  liable  to  him  for  the 
costs  and  expenses  after  notice.  N.  Y.  State  Ins.  Co.  v.  Prot.  Ins. 
Co.,  1  Story  (C.  C.)  458;  Ilastie  v.  De  P oyster,  3  Cai.  (N.  Y.)  190. 
The  same  obligations  of  good  faith  exist  between  the  insurer  and  the 
reinsurer  as  between  the  original  parties,  and  the  insurer  must  com- 
municate all  material  facts  within  his  kno»wledge,  or  the  policy  will  l>e 
void.  Bowery  Ins.  Co.  v.  iT.  Y.  Ins.  Co.,  17  AVend.  (N.  Y.)  359.  In 
a  policy  of  reinsurance  any  provision  as  to  other  insurance  means  other 
insurance  of  a  like  kind,  that  is,  reinsm'ance.  Mut.  Safety  Ins.  Co.  v. 
Hone,  2N.Y.  235. 

ARTICLE   VII. 

THE    RISK,    ITS    DURATION    AND    EXTENT. 

Section  1.  In  general.  In  ordinary  cases,  the  risk  insured  against 
is  uncertain  as  to  the  tin'ie  when  it  may  occur,  as  well  as  in  reference 
to  its  occurring  at  all.  The  insurance  of  a  crop  against  failure,  for 
instance,  would  have  reference  to  the  time  of  harvest,  a  fixed  event, 
while  in  ordinary  fire  and  life  insurance,  there  is  no  time  to  which  the 
risk  can  particularly  be  referred.  In  marine  insurance,  the  insurance 
may  be  for  a  particular  voyage.  In  accident  insurance,  for  a  certain 
journey.  In  most  cases  then,  it  is  an  essential  part  of  the  contract  that 
there  shall  be  some  certain  period  limited,  during  which  the  loss  must 
occur  in  order  to  be  covered  by  the  contract.  StroJin  v.  Hartford  Ins. 
Co.,  37  Wis.  625  ;  19  Am.  Rep.  777.  This  period  may  either  be  defi- 
nitely stated  in  the  contract,  or  its  term  may  be  fixed  by  reference 
to  external  matters.  This  term  may  relate  back  or  not  begin  till  a  fu- 
ture date.  The  ordinary  presumption,  in  the  absence  of  any  express 
provision,  is  that  it  begins  at  the  date  of  the  policy,  although  the  policy 
may  be  actually  delivered  after  the  date.  Lighibody  v.  N.  A.  Ins. 
Co.,  23  Wend.  (N.  Y.)  18.  If  there  is  a  provision  that  it  shall  not  take 
effect  till  a  premium  is  paid  or  some  other  condition  is  complied  with, 
when  the  requirement  is  performed  or  waived,  the  risk  relates  back  to 
the  date.  Rase  v.  Mutual  Benefit  Ins.  Co.,  23  N.  Y.  (9  Smith)  516; 
YoL.  IV.— 9 
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Whitaher  v.  Farmers'  Union  Lvs.  Oo.,  29  Barb.  (N.  Y.)  312 ;  Huhhard 
\.  Hartford  Ins.  Co.,  33  Iowa,  325;  11  Am.  Rep.  125;  Hallock  v. 
C(yni.  Ins.  Co.,  26  N.  J.  268 ;  S.  C,  27  id.  645 ;  Walker  v.  Metro- 
politan  Ins.  Co.,  56  Me.  371.  And  this,  even  though  a  loss  inter- 
venes. Li^htbody  v.  W.  A.  Ins.  Co.,  23  Wend.  (N.  Y.)  18;  Daven- 
port V.  Peoria  Ins.  Co.,  '17  Iowa,  276 ;  Baldwin  v.  Chouteau  Ins. 
Co.,  56  Mo.  151 ;  17  Am.  Rep.  671 :  Com.  Ins.  Co.  v.  Hallock,  2? 
N.  J.  645.  If  the  time  when  it  shall  take  effect  is  fixed  by  agree- 
ment, a  previous  delivery  does  not  hasten  its  beginning.  Am.  Horse 
lis.  Co.  V.  Patterson,  28  Ind.  17 ;  Western  v.  Geriesee  Ins.  Co.,  12 
N.  Y.  258.  As  where  it  was  not  to  take  eifect  till  a  previous  policy 
was  surrendered.  Atluntic  Ins.  Co.  v.  Goodall,  35  N.  H.  328.  Where 
the  policy  runs  from  one  day  to  another,  it  would,  unless  circumstances 
controlled  it,  exclude  the  first  day  and  include  the  second.  Isaacs  v. 
Royal  Ins.  Co.,  5  L.  R.  Ex.  296.  Where  no  day  was  fixed  for  the 
beginning  of  the  risk,  but  the  policy  was  one  of  reinsm-ance,  it  was 
held  to  cover  the  same  time  as  the  original  policy,  though  that  had 
taken  effect  some  months  before.  Philadelphia  Ins.  Co.  v.  American 
Ins.  Co.,  23  Penn.  St.  65.  Where  the  policy  is  not  to  attach,  if  the 
subject  insured  was  dead  "  at  the  time  of  insurance,"  the  time  of  in- 
surance means  the  commencement  of  the  risk  which  may  be  long 
before  the  date  or  dehvery  of  the  policy.  American  Ins.  Co.  v.  Pat- 
terson, 28  Ind.  17 ;  Kentucky  lis.  Co.  v.  Jenks,  5  id,  96.  Where 
policies  run  for  a  fixed  term,  it  may  often  be  necessary  to  determine 
the  day  when  they  commence,  in  order  to  fix  the  day  when  they  ex- 
pire. It  is  usual  to  avoid  these  questions  by  fixing  in  the  policy  the 
day  and  hour  on  which  the  risk  shall  begin  and  end.  A  policy  from 
August  1st,  1854,  to  August  1st,  1854,  which  should  have  been  to  Aug. 
1st,  1859,  was  shown  by  a  reference  to  the  indorsement  made  by  the 
insurers  on  the  policy,  to  the  application,  and  to  the  amount  of  the  pre- 
mium and  deposit  note,  to  be  an  insurance  for  five  years  from  the  1st 
of  Aug.  1854.  liberty  Hall  Ass.  v.  Housatonic  Ins.  Co.,  7  Gray 
(Mass.),  261. 

§  2.  What  risks  are  covered  by  the  policy.  After  the  risk  once 
attaches,  it  covers,  for  the  term  stated,  unless  suspended,  all  loss  by  fire, 
defith,  accident,  or  whatever  cause  of  loss  or  injury  be  provided  against, 
however  occasioned,  unless  there  is  some  specific  provision  to  the 
contrary.  As  we  have  before  seen,  it  is  seldom  that  a  policy  docs  not 
contain  some  limitations.  These  are  usually  intended  to  exclude  from 
the  risk  all  losses  occasioned  by  the  act  of  the  insured,  and  all  losses 
which  by  their  circumstances  are  tainted  with  suspicion  of  secret  fraud. 
There  arc  soiue  questions  which  have  arisen  upon  the  meaning  of  the 
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general  terai.  It  has  been  a  question  what  would  constitute  an  injury 
by  fire.  Where  the  daniage  is  done  in  the  intentional  application  of 
heat  for  some  otiier  purpose,  which  by  accident  or  negligence  does 
injury,  it  is  not  within  the  policy.  Austin  v.  Drewe,  6  Taunt.  436  ; 
S(yrij)ture  v.  Lowell^  10  Cush.  (Mass.)  356.  But  in  many  circumstances 
a  loss  by  scorcliing  paint,  cracking  glass  and  blistering  pictures  and 
furniture,  or  heating  and  destroying  other  articles,  may  be  proper  loss 
when  caused  by  heat  or  fire  which,  if  carried  farther,  would  cause  their 
destruction,  which  would  be  a  loss  covered.  Id.  In  other  words,  the 
liability  does  not  depend  on  the  nature  of  the  injury  done,  but  upon  its 
cause.  Where  the  policy  did  not  cover  a  fire  originating  in  the  build- 
ing insured,  a  fire  caused  by  the  heat  of  another  fire  penetrating  through 
the  wall,  is  not  within  the  exception.  Sohier  v.  Norwich  Ins.  Co.^  11 
AUen  (Mass.),  336.  Fire  caused  by  a  mob  is  not  caused  by  "  usurped 
power."  Drinkivater  v.  London  Ass.  Co.,  2  Wils.  363.  Nor  is  a  de- 
struction by  municipal  authority  to  stay  the  spread  of  a  conflagration 
caused  by  "  usurped  power,"  though  done  illegally.  City  Ins.  Co.  v. 
Cmiies,  21  Wend.  (N.  Y.)  367 ;  PentzY.  JEtna  Ins.  Co.,  9  Paige's  Ch. 
(N.  Y.)  568.  A  fire  set  by  lawful  orders  of  military  authority  is  not 
caused  "  by  mobs  or  riots."  Harris  v.  YorTi  Ins.  Co.,  50  Penn.  St.  341  ; 
Boon  V.  yEtna  Ins.  Co.,  40  Conn.  575.  Loss  'caused  by  invasion 
includes  buildings  burned  by  soldiers,  even  if  done  without  orders. 
Barton  v.  Home  Ins.  Co.,  42  Mo.  156.  If  the  insurer  be  liable  for 
loss  occasioned  by  riot,  the  fact  need  not  be  established  by  a  prosecution, 
not  is  it  material  that  the  mob  was  originally  lawfully  gathered.  Dupin 
V.  Mutual  Ins  Co.,  5  La.  Ann.  482.  Damages  from  efforts  to  save  the 
property  from  fire,  as  by  water,  and  breakage  by  removal,  and  by  loss 
or  theft  consequent  upon  exposure  occasioned  by  the  fire,  are  within 
the  risk  covered  by  a  fire-policy.  WhiteJmrst  v.  Fayetteville  Ins.  Co., 
6  Jones  (K.  C),  '352  ;  Stanley  v.  Western  Ins.  Co.,  3  L.  R.  Exch.  71 ; 
Lewis  V.  Springfield  Ins.  Co.,  10  Gray  (Mass.),  159  ;  Tilton  v.  Hamil- 
ton Ins.  Co.,  1  Bosw.  (N.  Y.)  367 ;  Indejyendent  Ins.  Co.  v.  Agneic,  34 
Penn.  St.  96 ;  Witherell  v.  Main^  Lis.  Co.,  49  Me.  200 ;  Talamon  v. 
Home  Ins.  Co.,  16  La.  Ann.  426.  It  must  appear  that  the  loss  resulted 
from  the  fire,  and  if  this  is  established,  it  is  immaterial  whether  it  was 
at  the  time  of  the  fire  or  afterward.  Newmarli  v.  London  &  L.  Ins. 
Co.,  30  Mo.  160.  But  loss  from  either  of  these  causes  may  be  expressly 
excluded.  Fernandez  v.  Merchants''  Ins.  Co.,  17  La.  Ann.  131 ;  Welh 
V.  Prot.  Ins.  Co.,  14  Mo.  3.  Where  the  loss  was  in  consequence  of 
removal,  it  must  appear  that  the  removal  was  reasonably  necessary. 
Hillier  v.  Alleghany  County  Ins.  Co.,  3  Penn.  St.  470  ;  Case  v.  Hart- 
ford Ins.  Co.,  13  111.  676  ;  Brady  v.  N.  W.  Ins.  Co.,  11  Mich.  425. 
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Goods  kept  for  illegal  sale  are  covered.  Niagara  Ins.  Co.  v.  DeCh^aff, 
12  Mich.  124.  A  loss  by  fire  resulting  from  lightning  is  covered,  but 
not  the  injury  caused  by  its  direct  destruction  of  the  property.  Loss 
by  hghtning  is  a  difEerent  risk.  Bahcock  v.  Montgomery  County  Ins. 
Co.,  6  Barb.  (N.  Y.)  637  ;  S.  C,  4N.  Y.  326;  Kenniston  v.  Merrimack 
County  Ins.  Co.,  14  N.  H.  341  ;  Andreios  v.  Union  Ins.  Co.,  37  Me. 
356.  Mere  carelessness  or  negligence,  however  great,  of  the  insured 
or  his  tenants  or  servants,  is  no  defense,  unless  it  amounts  to  fraud,  or 
legal  misconduct.  Citizens^  Ins.  Co.  v.  Marsh,  41  Penn.  St.  387 ; 
Cumberland  Valley  Ins.  Co.  v.  Douglas,  58  Penn.  St.  419 ;  Shaw  v. 
Eoberds,  6  Ad.  &  El.  75 ;  Cohimhian  Ins.  Co.  v.  lomrence,  10  Pet. 
(U.  S.)  507  ;  Gates  y.  Madison  County  Ins.  Co.,  5  N.  Y.  469  ;  Williams 
X.  JV.  E.  Ins.  Co.,  31  Me.  219  ;  Johnson  v.  Berkshire  Ins.  Co.,  4  Allen 
(Mass.),  388 ;  Mueller  v.  Putnamn  Ins.  Co.,  45  Mo.  84 ;  Mickey  v. 
Burlingtmi  Ins.  Co.,  35  Iowa,  174  ;  14  Am.  Rep.  494 ;  Lycoming  Ins. 
Co.  V.  Ba7'ringer,  73  111.  230.  Misconduct  is  defined  to  be  the  transgres- 
sion of  some  established  and  definite  rule  of  action,  where  no  discretion  is 
left,  as  distinguished  from  carelessness  and  unskillf ulness,  which  are  the 
transgression  of  indefinite  rules  which  give  room  for  discretion.  Citizens' 
Ins.  Co.  V.  Marsh,  41  Penn.  St.  387.  Thus,  the  using  forbidden  means 
of  increasing  the  furnace  fires  on  a  racing  steamboat,  or  neglecting  to 
apply  water  when  at  hand,  to  control  a  small  fire,  would  be  instances  of 
misconduct.  (Id. ;  Chandlers.  Worcester  Ins.Co.,  3  Cush.  [Mass.]  328) ; 
but  negligence,  in  matters  which  the  policy  expressly  guards  against, 
is  fatal,  as  the  resulting  loss  is  excluded  from  the  risk.  Worcester 
r.  Worcester  Ins.  Co.,  9  Gray  (Mass.),  27.  As  the  loss  is  not  within 
the  risk,  it  is  immaterial  that  the  fire  originated  without  fault  on  the 
part  of  the  insured.  Id.  Willful  exposure  is  something  more  than 
negligence.  Providence  Ins.  Co.  v.  Martin,  32  Md.  310.  But  gross 
negligence  may  be  evidence  of  fraud,  or  bad  faith,  wltich  always  avoids 
the  policy,  as  no  one  can  be  allowed  to  profit  by  his  own  turjiitude. 
Henderson  v.  Western  Ins.  Co.,  10  Robt.  (La.)  164 ;  IIuckinsY.  People^s 
Ins.  Co.,  31  N.  H.  238;  Robinson  v.  Mercer  County  Ins.  Co.,  27  K 
J.  134.  Where  losses  by  gross  negligence  or  design  are  excepted,  gross 
negligence  means  a  want  of  even  slight  diligence  {Campbell  v.  Mon- 
mouth Ins.  Co.,  69  Me.  530) ;  but  it  is  not  design,  which  imports  inten- 
tion. C(dlin  v.  Sj/r'ni.gfield  Ins.  Co.,  1  Sumn.  (C.  C.)  434;  Gove  v. 
Farnurs'  Ins.  Co.,  48  N.  II.  41  ;  2  Am.  Rep.  168.  AV^hereloss  is  not  the 
direct  result  of  tlie  fire,  the  issue  is  whether  the  fire  was  the  proximate 
cause.  Wlicre  tlie  walls  of  a  l)urned  building  fell  the  day  after  the  fire, 
and  crushed  a  neighboring  building,  the  injury  was  covered  by  the  insur- 
ance.   Johnston  v.  West  of  Scotland  Ins.  Co.,  7  Sess.  Cas.  (S.  C.)  52. 
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But,  where  a  building  fell,  and  afterward  the  ruins  caught  fire,  the  fire 
was  not  the  cause  of  the  loss.  Name  v.  Home  Ins.  Co.,  37  Mo.  430.  But, 
so  far  as  the  building  or  its  contents  were  not  destroyed  by  the  fall,  but 
were  destroyed  by  the  resulting  fire,  they  are  covered.  Lewis  v.  8p7'ing- 
jield  Ins.  Co.,  10  Gray  (Mass.),  159.  Fire  by  spontaneous  combustion 
is  within  the  risk.  Brit.  Am.  Ins.  Co.  v.  Joseph,  9  Low.  Can.  44S. 
So  where  a  steamboat  was  burned  in  consequence  of  an  explosion  of 
gunpowder.  Waters  v.  Merchcmts'  Ins.  Co.,  11  Pet.  (U.  S.)  213.  "Where 
the  building  was  blown  up  to  stop  the  fire,  and  afterward  burned,  the 
goods  in  it  were  covered.  City  Ins.  Co.  v.  Corlies,  21  "Wend.  (N.  Y.) 
367.  In  Scripture  v.  Lowell  Ins.  Co.,  10  Cush.  (Mass.)  356,  damage 
by  explosion  caused  by  fire  applied  to  gunpowder  was  held  to  be  caused 
by  the  fire.  But  where  the  explosion  is  at  a  distance,  and  the  injury 
is  caused  by  the  concussion  which  follows,  it  is  not  a  damage  by  fire. 
Everett  v.  London  Ass.  Co.,  19  C.  B.  (N.  S.)  126  ;  Cabalkro  v.  Ilorn^ 
Ins.  Co.,  15  La.  Ann.  217.  Loss  by  the  explosion  of  a  steam  boiler  is 
not  a  loss  by  fire.  Millaudon  v.  Orleans  Ins.  Co.,  4  La.  Ann.  15.  If 
fire  resulted  from  such  explosion,  the  damage,  so  far  as  caused  by  that 
alone,  would  be  covered.  Briggs  v.  N.  A.  Ins.  Co.,  53  N.  Y.  446  ; 
66  Barb.  325.  But  where  a  loss,  occasioned  by  the  explosion  of  a 
steam  boiler,  is  excepted  from  the  risk,  a  loss  by  resulting  fire  is  not 
covered.  St.  John  v.  Am.  Ins.  Co.,  1  Duer  (N.  Y.),  371 ;  S.  C,  11 
J^.  Y.  (1  Kern.)  516  ;  Ilayward  v.  Li/oerpool  &  L.  Ins.  Co.,  7  Bosw. 
(N.  Y.)  385.  And  this,  even  if  the  explosion  and  original  fire  were  in 
some  other  building.  Mutual  Ins.  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44. 
But  the  law  was  held  difEerently  in  Commeroial  Ins.  Co.  v.  Robinson, 
64.111.  265;  11  Am.  Eep.  557;  where  the  fire  was  caused  by  gas 
which  came  in  contact  with  a  light  and  caused  an  explosion  and  follow- 
ing conflagration,  the  loss  was  not  covered  by  a  policy  which  excepted 
loss  resulting  from  an  explosion.  United  Ins.  Co.  v.  Foote,  22  Ohio  St. 
340  ;  10  Am.  Rep.  735  ;  Stanley  v.  Western  Ins.  Co.,  L.  R.,  3  Exch. 
71.  Where  a  vessel  being  injured  by  a  collision,  took  fire  in  consequence, 
burned  and  sank,  the  liability  on  a  fire  policy  depends  on  the  question 
whether  the  sinking  was  caused  by  the  collision  alone,  or  by  the 
fire.  Norwich  Transp.  Co.  v.  West  Mass.  Ins.  Co.,  34  Conn.  561 ; 
Howard  Ins.  Co.  v.  Norwich  Ins.  Co.,  12  Wall  (U.  S.)  194.  Where 
the  excepted  cause,  as  explosion  or  collision,  substantially  destroys 
the  property,  there  can  be  no  recovery  for  a  subsequent  event  like 
the  burning  or  sinking  of  the  ship.  Evans  v.  Columhian  Ins.  Co., 
44  N.  Y.  (5  Hand)  146  ;  4  Am.  Rep.  650  ;  Nave  v.  Boine  Ins.  Co.,  37 
Mo.  430.  If  the  controversy  is  as  to  what  goods  are  included  in  the  de- 
scription in  the  policy,  the  presumptions  are  against  the  insurers.  Frank- 
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lin  Ins.  Co.  v.  Ujydegraff,  43  Penn,  St.  350  ;  Clarke  v.  Firemen) s  Ins- 
Go.,  IS  La.  (0.  S.)  431.  Wearing  apparel,  furniture  and  stock  of  a  gro- 
cery does  not  include  linen  and  sheets  intended  for  sale.  Nor  an  article 
like  a  watch  which  the  policy  requires  should  be  particularly  set  out. 
Cla-)^  V.  Prot.  Ins.  Co.,  1  Wright  (Ohio),  228 ;  Watchorn  v.  Lang- 
ford,  3  Camp.  422.  Stock  in  trade  in  mechanical  pursuits  include 
fixtures  and  implements.  Moadinger  v.  Mech.  Ins.  Co.,  2  Hall  (N. 
Y.),  490.  Furniture  and  moveables  do  not  include  fixtures  {Holines 
V.  Charlestown  Ins.  Co.,  10  Mete.  [Mass.]  211) ;  nor  does  jewelry,  ks 
a  stock  in  trade,  include  musical  instruments,  guns  or  bpoks  {Rafel  v. 
Nashville  Ins.  Co.,  7  La.  Ann.  244) ;  nor  does  merchandise  include 
articles  kept  wholly  or  in  part  for  use  {Kent  v.  Liverpool  Ins.  Co.,  26 
Ind.  294 ;  Burgess  v.  Alliance  Ins.  Co.,  10  Allen  [Mass.],  221)  ;  nor 
an  unfurnished  house,  materials  prepared  for  it,  but  left  in  an  adjoin- 
ing house  {Ellmaher  v.  FranMin  Ins.  Co.,  5  Penn.  St.  183);  nor  a 
vessel,  materials  for  her,  if  left  about  the  yard.  Mason  v.  Franklin 
Ins.  Co.,  12  G.  &  J.  (Md.)  468  ;  Hood  v.  Manhattan  Ins.  Co.,  11  N. 
Y.  532.  "•  Stock  of  watches,  watch  trunmings,"  etc.,  include  plate, 
silver  plate,  tools  and  other  articles  which  usually  form  part  of  similar 
stock  {Crosby  v.  Franklin  Ins.  Co.,  5  Gray  [Mass.],  504) ;  and  "house 
or  building  "  every  thing  appurtenant  to  or  connected  with  the  main 
building  (  Woi'htnan\.  La.  Ins,  Co.,  2  La.  [O.  S.]  507;  Blake  v.  Ex- 
change Ins.  Co.,  12  Gray  [Mass.],  265 ;  White  v.  Mut.  Ass.  Co.,  8 
Gray  [Mass.],  566)  ;  and  8hij>yard,  all  places  used  as  part  of  it  {Webb 
V.  Nat.  Ins.  Co.,  2  Sandf.  [N.  Y.]  497) ;  and  stock  yard  of  lumber, 
pieces  partly  ])repared  to  put  into  the  vessel,  (id.)  and  steam  starch 
manufactory,  necessar^^  machinery  (^^'^^r  v.  N.  Y.  Central  Ins.  Co.^ 
20  Barb.  [N.  Y.]  635  ;  Peoria  Ins.  Co.  v.  Lewis,  18  111.  553) ;  raw 
stock  is  included  under  stock  manufactured  and  in  process.  Spratley 
V.  Hartford  Ins.  Co.,  1  Dill.  (C.  C.)  392.  Merchandise,  "  such  as  is 
usually  kept  in  country  stores "  includes  all  goods  usually  so  kept, 
though  belonging  to  classes  which  the  policy  requires  to  be  specially 
insured  {Franklirf  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350) ;  but  not 
where  there  is  a  special  condition  against  them.  Birmingham  Ins. 
Co.  V.  Kroegher,  83  Penn.  St.  64.  It  is  a  question  of  fact  whether  a 
certain  article  is  included  under  the  word  "  groceriee."  A  wagon- 
maker's  shop  includes  articles  commonly  used  in  the  business,  although 
their  use  is  prohibited  by  the  printed  part  of  the  policy.  Archer  v. 
Merchants^  Ins.  Co.,  43  Mo.  434.  That  the  article  is  kept  for  illegal 
sale  does  not  deprive  it  of  protection.  Niagara  Ins.  Co.  v.  DeGraff, 
12  Mich.  124.  Insurance  on  merchandise  covers  their  own  or  that 
held  by  them  in  trust,  or  in  which  they  have  an  iilterest,  or  liability, 
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;ind  covers  the  goods  and  not  the  insurer's  interest  only.  Home  Itis. 
Co.  V.  Baltimore  Warehouse  Co.,  93  U.  S.  527.  Goods  "  held  in 
trust "  are  goods  with  whicli  tlie  itisured  is  intrusted,  and  the  words 
do  not  imply  any  technical  trust  {Hough  v.  People^s  Ins.  Co.,  36  Md. 
398 ;  Jlome  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  527) ;  they 
cover  every  thing  in  which  the  insured  has  a  qualified  interest  by  pos- 
session while  the  ownership  is  in  another.  Tamer  v.  Stetts,  28  Ala. 
420.  Thus,  cloth  in  the  possession  of  the  insured  is  covered  by  these 
words  {StiUwell  v.  Staples,  19  N.  Y.  [5  Smith]  401) ;  or  goods  on 
which  he  had  made  advances,  he  having  represented  the  security  of 
these  as  his  object.  Parhs  v.  Gen.  Ass.  Co.,  5  Pick.  (Mass.)  34.  An 
insurance  on  "  all  the  articles  making  up  the  stock  of  a  porkhouse  " 
covers  eveiy  thing  belonging  to  the  stock  without  regard  to  individual 
ownership.  jEtna  Ins.  Co.  v.  Jackson,  16  B  Monr.  (Ky.)  250.  On 
freight  cars  owned  or  used  by  the  company  covers  cars  of  other  roads 
in  then-  possession.  Com.  v.  Hide  and  Leather  Ins.  Co.,  112  Mass. 
136 ;  17  Am.  Rep.  72.  Blankets  used  to  protect  a  store  from  fire  are 
not  covered  by  an  insurance  on  the  stock.  Welles  v.  Boston  Ins.  Co., 
6  Pick.  (Mass.)  182.  On  logs  piled  along  the  line,  does  not  cover  those 
belonging  to  others  though  the  railroad  may  be  liable  for  burning 
them.  MonadnocTc  Railroad  v.  Man.  Ins.  Co.,  113  Mass.  77.  Where 
the  place  in  which  the  goods  are  insured  is  limited,  they  are  not  covered 
in  other  places.  Annapolis  Railroad  v.  Baltimore  Ins.  Co.,  32  Md. 
37;  3  Am.  Rep.  1112.  As  a  rule  the  fact  that  they  are  described 
as  in  a  certain  building  is  enough.  Severance  v.  Continental  Ins. 
Co.,  5  Biss.  (U.  S.)  156  ;  Maryland  Ins.  Co.  v.  Gusdorf,  43  Md. 
506  ;  Hartford  Ins.  Co.  v.  Farrish,  73  111.  166.  But  this  may  depend 
on  the  nature  of  the  article  and  the  apparent  intention. 

§  4.  Termination  of  risk.  The  risk  may  be  terminated  either  by 
the  expiration  of  the  term  for  which  the  insurance  was  ejected,  by  a 
voluntary  abandonment  of  the  contract,  by  mutual  consent,  by  a  can- 
cellation by  the  insurer,  or,  a  surrender  by  the  insured ;  in  either  case, 
under  some  power  reserved  in  the  contract ;  by  a  breach  of  some  con- 
dition by  the  insured  of  which  the  insurer  takes  advantage,  or  by  the 
happening  of  the  contingency  insured  against.  AVhere  the  policy  ex- 
pires in  its  regular  course,  it  is  only  a  question  of  interpretation.  If 
it  is  a  thne  policy,  its  expiration  is  fixed  by  its  beginning,  which  we 
have  already  discassed,  or  the  exact  time  of  its  termination  may  be 
stated  in  the  policy.  If  it  is  intended  to  cover  a  particular  risk,  it  ex- 
pires when  the  risk  ceases.  Thus,  an  insurance  for  a  voyage,  or  a 
journey,  would  terminate  when  the  voyage,  or  the  journey,  termin- 
ated.    Where  the  contract  is  once  entered  into  and  has  become  bind- 
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ing,  it  cannot  be  canceled  by  either  without  the  consent  of  the  other. 
The  agreement  to  abrogate  must  be  perfected  by  a  mutual  assent  to  it. 
Alliance  Ins.  Co.  v.  Swift,  10  CuSh.  (Mass.)  433  ;  Sajids  v.  Hill,  42 
Barb.  (N.  Y.)  651 ;  Fahyan  v.  Union  Ins.  Co.,  33  N.  II.  203.  The 
agreement  may  be  by  parol.  Where  the  right  to  cancel  is  reserved  to 
the  insurer,  and  he  attempts  to  exercise  it  against  the  will  of  the  in- 
sured, he  must  bring  himself  strictly  within  the  terms  of  the  right 
reserved.  A  mere  notice  of  a  desire  to  cancel,  with  an  agreement  that 
the  policy  may  remain  till  other  insurance  is  got,  is  not  enough.  Goit 
V.  Nat,  Prot.  Ins.  Co.,  25  Barb.  (N.  Y.)  189.  If  the  contract  is  ter- 
minable on  a  refusal  to  pay  an  assessment  on  demand,  the  assessment 
must  be  a  valid  one.  In  re  Peoples  Ins.  Co.,  9  Allen  (Mass.),  319. 
If  the  notice  is  given  a  longer  time  before  loss  than  the  contract  re- 
quires, the  insurers  are  not  liable,  and  it  is  immaterial,  that  an  earlier 
date  is  stated  in  the  notice,  than  the  facts  required.  Emmott  v.  Slater 
Ins.  Co.,  7  R.  I.  562.  A  temporary  contract  made  by  an  agent  giving 
protection  subject  to  the  approval  of  the  insurer,  is  terminated  when 
the  insured  receives  notice  of  their  disapproval.  Goodfellow  v.  Times 
Ass.  Co.,  17  Up.  Can.  411.  And  the  neglect  of  the  agent  to  give  such 
notice  continues  the  contract.  FranTdin  Ins.  Go.  v.  Mousey,  33  Penn. 
St.  221.  Where  the  right  to  cancel  is  upon  notice  and  payment  of 
return  premium,  the  policy  does  not  terminate  till  the  return  premium 
is  paid,  or  tendered.  Yom  Yalkenhurgh  v.  lenox  Ins.  Co.,  51  N.  Y. 
(6  Sick.)  465  ;  lyman  v.  State  Ins.  Co.,  14  Allen  (Mass.),  329  ;  Home 
Ins.  Co.  V.  Curtis,  32  Mich.  402.  Where  the  notice  was  required  to 
be  served  on  the  defendant  personally,  but  was  sent  by  mail,  it  is  good 
if  actually  received  by  him  without  objection.  Ilollister  v.  Quincy 
Ins.  Co.,  118  Mass.  478 ;  Platli  v.  Fa/rmers'  Ins.  Co.,  23  Minn.  479. 
A  surrender  is  governed  by  the  same  rules  as  a  cancellation.  If  the 
policy  is  set  up  by  one  who  has  attempted  to  surrender  it,  it  would 
require  less  evidence  than  if  he  set  up  a  surrender  as  a  defense  to  an 
assessment  or  premium  note.  In  case  of  a  claim  that  the  insurance 
has  been  forfeited  by  breach  of  some  condition,  it  will  depend  on  its 
terms  whether  the  policy  becomes  void  at  once,  or  the  company  must 
avoid  it  ])y  some  act  on  their  part.  In  tlic  case  of  all  warranties  or 
conditions,  the  non-performance  of  which  lies  within  the  knowledge  of 
the  insured,  the  rule  would  not  require  any  action  by  the  insurers  till 
the  breach  came  to  their  knowledge.  If  after  that  they  treat  the  jiolicy 
as  binding,  it  is  a  waiver  of  tlie  breach.  Flnley  v.  Lyootnmg  County 
Ins.  Co.,  30  Peim.  St.  311 ;  Forhes  v.  Agawam  Ins.  Co.,  9  Cush. 
(Mass.)  470;  Allen  v.  Vermont  Ins.  Co.,  12  Vt.  366.  The  act  may 
be  explained  as  a  mistake.     Thus  where  under  a  vote  to  assess  all 
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policies  in  force,  the  treasi^rer  made  out  an  assessment  on  a  policy 
which  had  been  forfeited,  it  did  not  revive  the  policy.  DieJil  v. 
Adams  County  Ins.  Co.,  58  Penn.  St.  443;  Beatty  v.  Lycomi/ng 
County  Ins.  Co., .  QQ  Penn.  St.  9  ;  5  Am.  Rep.  318.  As  a  rule,  a 
policy  is  terminated  by  a  total  loss.  But  in  some  mutual  comj^anies, 
while  the  company  is  no  farther  liable,  the  liability  of  the  insured 
upon  his  premium  note  continues  for  the  full  original  term.  Boot  and 
Shoe  Manufs  Ins.  Co.  v.  Melrose  Soc,  117  Mass.  199.  In  case  of  a 
partial  loss,  the  siun  at  risk  by  the  insurers  is  diminished  by  the  amount 
which  they  pay,  and  the  policy  remains  valid  for  the  remainder.  If 
the  policy  provides  that  so  long  as  a  forbidden  use  is  made  of  the 
premises,  or  some  other  provision  is  violated,  the  policy  shall  cease,  it 
will  revive  when  such  violation  ceases.  Ins.  Co.  of  H.  A.  v.  Mc- 
Dowellym  111.  120;  U.  S.  Ins.  Co.  v.  Kimherly,  34  Md.  224 ;  5  Am. 
Rep.  325  ;  Moore  v.  Protection  Ins.  Co.,  29  Me.  97. 

ARTICLE  YIII. 

LOSS    AND    ITS    ADJUSTMENT. 

Section  1.  In  general.  The  amount  payable  for  a  loss  is  the  sum 
which  will  fairly  remunerate  the  party  insured.  In  cases  where  that 
sum  cannot  be  ascertained  by  ordinary  rules  of  computation,  the  parties 
usually  agree  upon  some  arbitrary  sum.  Thus,  in  life  insurance,  where 
the  loss  is  total,  the  policy  is  valued,  and  the  sum  stated  on  it  is  final. 
Even  here,  where  the  interest,  as  in  case  of  a  creditor  who  insures  his 
debtor's  life,  is  a  definite  one,  any  great  excess  of  insurance  over  the 
amount  of  the  debt  would  be  evidence  of  fraud,  and  tend  to  bring  the 
policy  within  the  class  of  wagering  or  gambling  policies.  Mitchell  v. 
Union  Ins.  Co.,  45  Me.  104.  And  in  case  of  double  insurance  there 
may  be  contribution.  Ilebdon  v.  West,  3  Best  &  Sm.  579.  In  case  of 
fire,  where  the  end  is  to  indemnify  the  insured,  all  loss  caused  imme- 
diately by  the  fire  is  to  be  included  in  the  estimate.  TJnderhill  v. 
Agawam  Ins.  Co.,  6  Cush.  (Mass.)  440  ;  Peddle  v.  Quebec  Ins.  Co.,  1 
Stuart  (L.  C),  174.  Remote  and  consequential  damages,  such  as  the 
loss  of  custom  to  an  inn  {Sun  Ins.  Co.  v.  Wright,  1  Ad.  &  El.  621 ;  S- 
C,  3  Nev.  &  Man.  819),  or  of  the  use  and  profits  of  a  mill,  or  loss  of 
services  of  operatives  while  rebuilding  {Mengies  v.  North  British  Ins. 
Co.,  9  Ct.  Sess.  Cas.  [Scotch]  694 ;  mUo  v.  N.  A.  Ins.  Co.,  1  Sandf. 
[N.  Y.]  551),  or  of  prospective  rent  {Leonarda  v.  Phcenix  Ass.  Co., 
2  Rob.  [La.]  131),  cannot  be  recovered.  But  by  special  contract 
either  of  these  losses  might  have  been  covered.  The  expense  of  re- 
VoL.  lY.— 10 
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storing  the  lost  property  is  not  the  standard.  In  marine  insm*anee,  one- 
third  is  allowed  for  the  advantage  of  new  for  old,  but  in  fire  insurance, 
the  jury  must  detennine  the  whole  question.  Brirdey  r.  National 
Ins.  Co.,  11  Mete.  (Mass.)  195.  The  loss  payable  in  fire  insurance  has 
no  reference  to  the  relation  of  the  amount  of  damage  to  the  whole 
value,  but  is  fixed  absolutely  by  the  injury.  Miss.  Ins.  Co.  v.  Ingram^ 
34  Miss.  215  ;  Liscom  v.  Boston  Ins.  Co.,  9  Mete.  (Mass.)  205.  The 
fact  that  the  article  to  be  replaced  is  patented  does  not  alter  the  rule 
of  calculation.  Commonwealth  Ins.  Co.  v.  Bennett,  37  Penn.  St.  205. 
Where  the  insurers  reserv^e  the  right  to  rebuild,  if  they  elect  to  do  so 
the  policy  becomes  a  contract  to  rebuild,  and  they  are  liable  for  im- 
perfect performance.  Morrell  v.  Irving  Ins.  Co.,  33  N.  T.  (6  Tiff.) 
429 ;  Times  Lis.  Co.  v.  EawJce,  5  H.  &  N.  935.  This  right  to  rebuild 
can  only  be  gained  l)y  special  contract,  and  then  the  insurer  has  the 
election  to  pay  the  loss,  or  to  rebuild.  Wallace  v.  Ins.  Co.,  4  La.  (O.  S.) 
289 ;  Co7n.  Lis.  Co.  v.  Sennett,  37  Penn.  St.  205.  The  election  must 
be  made  within  a  reasonable  time,  which  is  for  the  jury,  and  in  the 
mean  time  all  right  of  action  is  suspended.  Haskins  v.  Hamilton 
Ins.  Co.,  5  Gray  (Mass.),  432.  An  election  within  a  month  after  the 
proofs  were  furnished  was  held  reasonable,  in  Sutherland  v.  Su7i  I?is. 
Co.,  14  Ct.  Sess.  Cas.  I^.  S.  (Scotch)  YY5 ;  Ins.  Co.  ofN.  A.  v.  Hope,  58 
111.  Y5  ;  11  Am.  Pep.  48.  Where  the  insurers  partially  completed  their 
repairs,  they  are  to  be  allowed  for  the  value  of  what  they  have  done. 
Parli^r  v.  Ea/jle  Ins.  Co.,  9  Gray  (Mass.),  152  ;  Morrell  v.  Irving  Ins. 
Co.,  33  N.  Y.  (6  Tiff.)  429.  If  the  insurer  undertakes  to  rebuild,  but 
is  refused  permission  to  do  so,  or  prevented  by  the  public  authorities,  it 
is  no  defense  to  him,  and  if  he  has  begun  the  work  he  nmst  bear  the  loss. 
Brovm  v.  Royal  Ins.  Co.,  1  E.  &  E.  853 ;  Brady  v.  North  Western 
Ins.  Co.,  11  Mich.  425.  After  an  election  to  rebuild,  and  while  the 
work  is  going  on,  the  right  of  action  on  tlie  policy  is  suspended.  Beals 
V.  Home  Ins.  Co.,  36  Barb'.  (K  Y.)  614;  S.  C,  36  N.  Y.  (9  Tiff.)  522". 
If  tlve  insured  refuses  permission  to  rebuild,  he  loses  his  right  of 
action.  Id.  But,  where  the  insured,  before  an  election,  removed  the 
goods  so  that  the  amount  to  be  replaced  could  not  be  determined,  or 
began  liimself  to  rel)uild,  it  may  be  evidence  against  him,  but  it  was 
held  not  to  bar  him  of  his  remedy.  iV^.  Y.  Ins.  Co.  v.  Delavan,  8  Paige 
(N.  Y.),  419.  Tlie  acceptance  of  an  order  to  pay  the  loss  to  some  other 
person  than  the  insured  is  not  an  election  not  to  rel>uild,  and  does  not 
deprive  the  insurers  of  their  right  to  do  so.  Tolman  v.  Manvfacturers' 
Ins.  Co.,  1  Gush.  (Mass.)  73.  If  the  insurance  is  for  a  specific  amount, 
for  a  given  period,  the  insurers  may  be  obliged  to  repair  more  than 
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once,  if  tlierc  is  a  second  loss.  Trvll  v.  Roxbttry  Ins.  Co.,  3  Cush. 
(Mass.)  203. 

Even  after  an  election,  the  repairs  must  be  completed  in  a  reason- 
able time,  or  the  insured  may  sue  on  the  policy.  Haskins  v.  Hamil- 
to7i,  Ins.  Co.,  5  Gray  (Mass.),  432;  Home  Ins.  Co.  v.  Garfield,  CO  111. 
124  ;  14  Am.  Rep.  27.  The  insurance  company  are  not  liable  for  rent 
while  they  occupy  the  premises  for  the  purpose  of  making  repairs.  St. 
PanVs  Ins.  Co.  v.  Johnson,  77  111.  598.  Neither  a  mortgagee  nor  a 
judgment  creditor  who  has  a  lien  can  control  the  action  of  the  parties 
under  this  clause,  even  after  the  time  provided  for  an  election  has  ex- 
pired.    Sffa7nj)s  V.  Conn.  Ins.  Co.,  77  N.  C.  209. 

The  fact  that  the  building  destroyed  was  on  leased  land,  and  that 
the  lease  would  have  expired  in  a  few  days,  so  that  the  building  must 
have  been  removed  or  forfeited,  was  held  to  be  immaterial.  Laurent  v. 
Chatham  Ins.  Co.,  1  Hall  (N.  Y.),  41.  And  so  that  the  interest  of  the 
insured  had  been  seized  on  execution.  Strong  v.  Manufacturer^  Ins. 
Co.,  10  Pick.  (Mass.)  40.  So  when  the  goods  are  in  the  custom  house, 
that  the  duties  are  unpaid.  Wolfe  v.  Howard  Ins.  Co.,  1  Sandf.  (N. 
Y.)  124 ;  S.  C,  1  N.  Y.  583 ;  Cory  v.  Boylston  Ins.  Co.,  107  Mass. 
140  ;  9  Am.  Rep.  14.  Biit  where  liquor,  subject  to  the  internal  revenue 
tax,  was  destroyed,  it  was  held  that  the  real  loss  was  the  value  less  the 
tax.  Security  Ins.  Co.  v.  Farrell,  2  Ins.  L.  J.  302.  The  question,  in 
either  case,  would,  be  the  market  value,  and  so  long  as  the  tax  was  a 
lien  on  the  goods,  it  would  be  an  element  in.  the  market  value 
of  all  like  goods.  A  special  temporary  depression  may  be  dis- 
regarded. McCraig  v.  Quaker  City  Ins.  Co.,  18  Up.  Can.  130 ;  con- 
tra. Grant  v.,  JEtna  Ins.  Co.,  11  Low.  Can.  128.  "Where  a  leasehold 
interest  is  insured,  the  length  of  the  term  unexpired  is  to  be  considered. 
Nihlo  V.  J^.  A.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551.  A  mortgagee  re- 
covers according  to  his  interest  at  the  time  of  loss,  and  it  is  immaterial 
that  the  property  was  afterward  restored  or  improved.  Sussex 
County  Ins.  Co.  v.  Woodruff,  26  IST.  J.  541 ;  Foster  v.  Equitable  Ins. 
Co.,  2  Gray  (Mass.),  216 ;  Carijenter  v.  Washington  Ins.  Co.,  16  Pet. 
(U.  S.)  495.  The  mortgagee  can  ordinarily  recover  the  full  amount 
insured,  as  he  is  entitled  to  have  the  whole  value  of  the  mortgaged 
property  kept  good  as  his  security.  State  Mut.  Fire  Ins.  Go.  v.  JJpde- 
graff,  21  Penn.  St.  513.  So  in  case  of  a  vendor  after  his  insurance 
has  been  in  part  paid.  If  there  is  a  surplus,  it  must  be  arranged 
between  the  vendor  and  the  vendee,  and  the  insurer  cannot  interfere. 
Id. ;  Boston  and  Salem  Ice  Co.  v.  Royal  Ins.  Co.,  12  Allen  (Mass.), 
381.  The  value  of  what  is  left  as  security  for  his  debt  is  immaterial. 
Kernochan  v.  iV^.  Y.  Bowery  Ins.  Co.,  5  Duer  (N.  Y.),  1 ;  S.  C,  17 
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N.  Y.  (3  Srmth)  428.  A  merchant  or  warehouseman  who  insures 
goods,  his  own  as  well  as  others,  on  commission  or  in  trust,  recovers 
the  full  value.  DeForest  v.  Fulton  Ins.  Oo.,  1  HaU  (N.  Y.),  84 ;  Lee 
V.  Howard  Lis.  Co.,  11  Gush.  (Mass.)  324 ;  Brichta  v.  N.  Y.  Lafay- 
ette Ins.  Co.,  2  Hall  (N.  Y.),  372;  Waters  v.  Monarch  Ins.  Co.,  5  E. 
&  B.  870  ;  Hough  y.  People's  Ins.  Co.,  36  Md.  398  ;  London  Railway 
Co.  V.  Glyn,  1  E.  &  E.  652  ;  Siter  v.  Morrs,  13  Penn.  St.  218  ;  Hwne 
Lis.  Co.  V.  Baltimore  Warehouse  Co.,  93  TJ.  S.  527.  Any  balance 
above  the  claim  which  the  consignee  has  upon  the  goods,  he  holds  as 
trustee  for  the  general  owner.  Hough  v.  People's  Ins.  Co.,  36  Md. 
398.  So  an  insurance  of  goods  "  sold  but  not  removed,"  covers  goods 
of  -which  there  has  been  a  delivery,  and  the  title  has  passed.  Waring 
V.  Indemnity  Lis.  Co.,  45  E".  Y.  (6  Hand)  606  ;  6  Am.  Eep.  146.  Where 
a  partnership  is  dissolved  by  death,  the  policy  does  not  cover  goods  added 
to  the  stock  by  the  surviving  partner,  who  continues  the  business.  Wood. 
V.  Rutland  Ins.  Co.,  31  Yt.  552.  The  loss  might  be  limited  to  a  certain 
percentage  of  the  value.  Where  the  insured  was  not  to  claim  over 
three-fourths  of  the  actual  loss,  provided  it  did  not  amount  to  over 
three-fourths  of  the  sum  insured,  he  can  recover  the  whole  in  case  of  a 
total  loss.  Farmers'  Ins.  Co.  v.  Grayhill,  74  Penn.  St.  17.  If  the 
value  is  fixed  in  the  policy,  the  amount  paj^able  is  also  fixed.  Phillips 
V.  Merrimaclc  Ins.  Co.,  10  Cush.  (Mass.)  350.  If  the  loss  is  restricted 
to  a  certain  portion  of  the  value  at  the  time  of  loss,  that  value  will  be 
open  to  nquiry.  Post  v.  Hampshire  Ins.  Co.,  12  Mete.  (Mass.)  555  ; 
Huckins  v.  People's  Ins.  Co.,  31  N.  H.  238 ;  Fgan  v.  Mut  Ins.  Co., 
5  Den.  (N.  Y.)  326 ;  Ashland  Ins.  Co.  Y.,Housinger,  10  Ohio  St. 
10.  Where  two-thirds  of  a  total  loss  w^as  to  be  paid  and  partial  losses 
in  full,  the  insured  cannot  in  any  event  recover  over  two-thirds  al- 
though a  j)artial  loss  may  exceed  that  amount.  Singleton  v.  Broome 
County  Lns.  Co.,  45  Mo.  250.  An  overvaluation  without  fraud  is  no 
defense.  Williams  v.  N.  E.  Lns.  Co.,  31  Me.  219;  Cumberland 
Valley  Lns.  Co.  v.  Schell,  29  Penn.  St.  31.  Where  there  is  a  provis- 
ion for  apportionment,  between  th«  insurer  and  the  insured,  of  ex- 
penses of  removal  and  protection  during  a  fire,  the  proportion  will  be 
according  to  the  interest  of  each.  Welles  v.  Boston  Lns.  Co.,  6  Pick. 
(Mass.)  182.  Where  goods  in  several  buildings  are  insured  in  a  gross 
sum,  the  whole  amount  may  be  recovered  for  a  loss  on  either.  Com. 
V.  Hide  and  Leather  Lns.  Co.,  112  Mass.  136  ;  17  Am.  Rep.  72  ;  Mcolet 
V.  Lns.  Co.,  3  La.  366 ;  Rix  v.  Mutual  Ins.  Co.,  20  N.  II.  198.  If 
there  are  several  policies,  by  different  insurers,  to  an  amount  more  than 
the  loss,  each  is  liable  for  its  proportion.  But,  in  the  absence  of  any 
provision  for  proportional  lialjility,  the  insured  may  collect  his  loss  of 
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either  and  then  the  matter  must  be  adjusted  by  contribution  between  the 
insurers.  Merynck  v.  Germania  Ins.  Co.,  54  Penn.  St.  277 ;  Balti- 
more Ins.  Co.  V.  Loney,  20  Md.  20  ;  Peoria  Ins.  Co.  v,  Lewis.,  18  lib 
553 ;  Mechanics^  Ins.  Co.  v.  Nichols.,  16  N.  J.  410 ;  Lucas  v.  Jeffer- 
son Ins.  Co.,  6  Cow.  (N".  Y.)  635  ;  Godin  v.  London  Ass.  Co.,  1 
Burr,  492.  If  there  is  a  clause  for  proportional  liability,  that  fixes  the 
loss  for  which  the  insurer  is  liable,  and  there  is  no  contribution  for 
any  payment  beyond  that  sum,  but  it  mflst  be  recovered  back  from  the 
insured.  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  (N.  Y.)  635  ;  Fitzsim- 
mons  V.  City  Ins.  Co.,  18  Wis.  234.  Where  there  is  a  provision  for 
proportional  liability,  but  the  policies  cover  in  part  different  goods,  the 
sum  insured  is  to  be  distributed  among  the  different  lots  in  proportion 
to  their  value,  and  then  the  liability  should  be  apportioned  on  the 
goods  twice  insured  on  that  basis.  Ogden  v.  East  River  Ins.  Co., 
50  N.  Y.  (5  Sick.)  388  ;  10  Am.  Rep.  492 ;  BUhe  v.  Exchange 
Ins.  Co.,  12  Gray  (Mass.),  265  ;  Cromie  v.  Kentucky  Ins.  Co., 
15  B.  Monr.  (Ky.)  432;  Angelrodt  v.  Delaware  Ins.  Co.,  31  Mo. 
593.  An  individual  policy  on  firm  property,  which  has  been 
treated  as  insurance  for  the  firm,  shares  in  the  apportionment.  Liver- 
2>ool  Ins.  Co.  V.  Verdier,  33  Mich.  138.  The  apportionment  is  to 
be  on  the  basis  of  the  actual  insurances,  not  on  that  of  the  insurance 
stated  in  the  policy  to  be  contemplated.  Bichmondville  Sem. 
V.  Hamilton  Ins.  Co.,  14  Gray  (Mass.),  459.  Where  the  policy 
was  a  general  or  floating  one,  it  may  provide  that  if  any  of  the 
goods  are  protected  by  specific  insurance,  the  floating  policy  shall  only 
be  chargeable  with  the  remainder  of  their  value.  Fairchild  v.  Liver- 
pool Ins.  Co.,  51  N.  Y.  (6  Sick.)  65.  The  fact  that  the  policy  was 
taken  out  on  the  same  day  with  the  deposit  of  the  goods,  and  for 
goods  of  the  same  description,  was  held  evidence  that  it  was  specific. 
Hough  V.  Peoples  Ins.  Co.,  36  Md.  398.  Such  policies  being  payable 
to  the  warehousemen  were  on  the  same  risk  as  a  general  floating  policy 
procured  by  them  and  constituted  double  insurance.  But  policies 
taken  by  different  mortgagees  are  on  different  interests  and  are  not 
subject  to  apportionment.  Fox  v.  Phoenix  Ins.  Co.,  52  Me.  333.  Where 
the  liability  is  limited  to  two-thirds  the  value  and  is  subject  to  appor- 
tionment, the  estimate  is  made  on  the  proportion  which  the  whole  in- 
surance bears  to  the  two-thirds.  Goodall  v.  N.  E.  Ins.  Co.,  25  N.  H. 
169  ;  Haley  v.  Dorchester  Ins.  Co.,  12  Gray  (Mass.),  545.  In  case  of 
a  provision  for  apportionment  on  an  insurance  policy,  it  apphes  only  to 
other  reinsurance.  Mutual  Safety  Ins.  Co.  v.  IIoTie,  2  N".  Y.  235. 
If  the  other  insurance  is  void,  the  provision  does  not  apply.     Hygum 
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V.  JEtna  Ins.  Co.,  11  Iowa,  21 ;  Forhush  v.  Western  Ins.  Co.,  4  Gray 
(Mass.).  337. 

§  2.  Notice  ;  proofs  and  payment.  In  cases  of  loss  the  insurer  is 
entitled  to  demand  notice  of  the  loss,  proof  of  the  facts,  and  an  oppor- 
tunity to  investigate  them  before  he  is  obliged  to  pay.  CReilly  v. 
Guardimv  Ins.  Co.,  60  N.  Y.  (15  Sick.)  169  ;  19  Am.  Eep.  151. 
The  nature  of  the  notice  and  proof  is  almost  universally  fixed 
by  the  pohcy,  and  is  sometimes  defined  by  statute.  Xo  loss  is 
payable  until  these  provisions  are  complied  with,  unless  they  are 
waived.  Mix  v.  Andes  Ins.  Co.,  9  Hun  (N.  Y.),  397.  It  need 
not  be  in  writing,  unless  the  contract  requires  it.  KilUps  v.  Put- 
nrnn  Ins.  Co.,  28  Wis.  472 ;  9  Am.  Kep.  606.  In  such  case  it  is 
enough  that  the  officers  of  the  insurance  company  actually  inspect  the 
premises.  Any  farther  notice  would  be  futile.  Owen  v.  Farmers'  Ins. 
Co.,  57  Barb.  (K.  Y.)  518  ;  Roumage  v.  Mechcmic^  Ins.  Co.,  13  N.  J. 
110.  The  form  is  immaterial,  if  it  conveys  the  necessary  information. 
Rix  V.  Mut.  Ins.  Co.,  20  N".  II.  198 ;  Barker  v.  Phoenix  Ins.  Co.,  8 
Johns.  (iST.  Y.)  307.  It  must  be  given  within  the  time  required  in  the 
contract.  Davis  v.  Davis,  49  Me.  282.  The  words  "  forthwith," 
"  as  soon  as  possible,"  or  "  immediately,"  call  for  ordinary  diligence, 
without  unnecessary  or  unreasonable  delay,  and  this  is  ordinarily  a 
question  for  the  jury.  Kingsley  v.  N.  E.  Ins.  Co.,  8  Cush.  (Mass.) 
393  ;  Peoria  Ins.  Co.  v.  Lewis,  18  111.  553  ;  Edwards  v.  Baltimore 
Ins.  Co.,  3  Gill  (Md.),  176  ;  Prav.  Ins.  Co.  v.  Baum,  29  Ind.  236 ; 
Phillips  V.  Protectvve  Ins.  Co.,  14  Mo.  220.  Where  the  case  has  been 
decided  bv  the  court,  eight  days  was  not  considered  unreasonable.  N. 
Y.  Central  Ins.  Co.  v.  Nat.  Prot.  Ins.  Co.,  20  Barb.  (N.  Y.)  468 ; 
Scheruik  v.  Mercer  County  Ins.  Co.,  24  N.  J.  447  ;  West  Branch  Ins. 
Co.  v.  llelfenstein,  40  Penn.  St.  289.  But  five  months  {Shetnjoood 
V.  AgricultMral  Ins.  Co.,  17  N.  Y.  Sup.  [10  Ilun]  593)  ;  fo\ir  months 
{McEvers  v.  LoAJorence,  1  Iloff.  Ch.  [N.  Y.]  172);  thirty-eight 
days  {Inman  v.  Western  Ins.  Co.,  12  Wend.  [N.  Y.]  452) ;  twenty 
days  .  ( Whitehurst  v.  N.  C.  Ins:  Co.,  7  Jones'  L.  [N.  C.]  433) ;  or 
even  eleven  days'  delay  {Trask  v.  /State  Ins.  Co.,  29  Penn.  St 
198),  lias  been  held  to  be  a  breach  of  this  requirement,  unless 
there  was  some  excuse.  Under  other  circumstances,  thirty -one  days' 
delay  {./ones  v.  Mechanics'  Ins.  Co.,  36  N.  J.  29  ;  13  Am.  Kep.  405)  ; 
twenty-five  days  {Bennett  v.  Lycoming  Ins.  Co.,  67  N.  Y.  274) ; 
or  nineteen  days  (  Wightman  v.  Western  Ins.  Co.^  8  Rob.  [La.]  442) ;  or 
thirty-four  (lays  {Knickerhocker  Ins.  Co.  v.  Gould,  80  111.  388),  did  not 
bar  the  insured.  But  the  insurers  may  waive  th6ir  right  to  a  compliance 
with  this  clause.     Eastern  Railroad  v.  Relief  Ins.  Co.,  105  Mass.  570. 
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Thus  an  al)Soliite  refusal  to  pay  on  other  gronnds  is  a  waiver.  Lycoming 
his.  Co.  V.  DunT/iore,  75  111.  14.  Groing  to  trial  on  other  consistent 
defenses  is  not  a  vjaiver.  Farmeri  Ins.  Co.  v.  jFrick,  29  Ohio  St.  466. 
They  may  be  estopped  to  use  this  defense.  Thus,  where  they  had 
wrongfully  refused  to  issue  a  policy,  even  eleven  months'  delay  did  not 
prevent  a  recovery.  Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  (U.  S.) 
390.  So  where  the  secretary  prevented  the  preparation  of  the  proofs. 
State  Ins.  Co.  v.  Todd,  83  Penn.  St.  272 ;  Cwnell  v.  Lercnj,  9  Wend. 
(N.  Y.)  163  ;  Underwood  v.  Farmers'  Ins.  Co.,  57  N.  Y.  500.  So  if 
they  take  part  in  preparing  them,  and  the  delay  is  without  objection. 
Jones  V.  Mechanics'  Ins.  Co.,  36  N.  J.  29;  13  Am.  Rep.  405.  The 
assured  is  the  proper  person  to  give  the  notice.  But  a  notice  by 
another  person  at  his  request,  although  not  so  stated  on  its  face,  may 
be  enough,  if  the  insured  ratifies  and  acts  upon  it.  Stimpson  v.  Moiv- 
mouth  Ins.  Co.,  47  Me.  379.  Where  the  insurance  was  procured  by 
an  agent  who  had  exclusive  charge  of  the  pro]3erty,  he  may  make  the 
proofs.  Si7)is  V.  State  Ins.  Co.,  47  Mo.  54  ;  4  Am.  Rep.  311.  Even  an  at- 
taching creditor  has  been  allowed  to  make  them.  JV.  W.  Ins.  Co.  v.  At- 
kins, 3  Bush  (Ky.),  328.  So,  a  mortgagee  to  whom  the  policy  is  payable 
{Pratt  V.  JS".  Y.  Central  Ins.  Co.,..  64  Barb.'[N.Y.]  589  ;  S.  C,  55  N. 
Y.  [10  Sick.]  505 ;  14  Am.  Rep.  304)  ;  or  the  personal  representa- 
tives of  the  insured  after  his  death.  Fanner^  Ins.  Co.  v.  Grayhill, 
74  Penn.  St.  17.  If  the  policy  has  been  assigned  with  the  consent  of 
the  insurer,  the  assignee  may  give  the  notice.  Cornell  v.  Leroy,  9 
Wend.  (N.  Y.)  163.  A  notice  by  the  agent  of  the  insurers  on  infor- 
mation received  by  him  from  the  insured  is  enough.  West  Branch  Ins. 
Co.  V.  Helfenstein,  40  Penn.  St.  289.  If  the  policy  names  the  person 
to  whom  the  notice  is  to  be  given,  it  must  be  given  to  or  proved  to 
have  reached  that  person.  Patrick,  v.  Farmers'  Ins.  Co.,  43  N.  H. 
621 ;  Inland  Ins.  Co.  v.  Stauffer,  33  Penn.  St.  397.  A  director  is  not 
an  authorized  officer.  Id.  Where  the  notice  is  to  be  given  to  some 
known  agent,  it  may  be  given  to  the  local  agent  who  effected  the 
insurance,  the  insured  not  knowing  that  his  authority  had  terminated. 
Marsden  v.  City  Lis.  Co.,  L.  R.,  1  C.  P.  232.  Putting  the  notice  in 
the  post-office  is  not  enough,  unless  it  reaches  the  insurers.  HodgTcins 
V.  Montgomery  County  Ins.  Co.,  34  Barb.  (N.  Y.)  213.  A  waiver  of 
these  requirements  will  be  inferred  from  any  conduct  inconsistent  with 
an  intention  to  insist  upon  them.  Thus  a  payment  of  part  is  a  waiver 
of  every  thing  necessary  on  the  part  of  the  insured  to  a  recovery  of 
that  part.  WestlaJce  v.  St.  Lawrence  Ins.  Co.,  14  Barb.  (N.  Y.)  206. 
A  vote  to  indefinitely  postpone  the  payment  of  a  loss  is  not  a  waiver 
of  notice  within  thirty  days.     Patrick  v.  Farmers''  Ins.  Co.,  43  N.  H. 
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621.  A  denial  of  the  contract  is  a  waiver  of  proofs  {Taylor  v.  Mer- 
chanti  Ins.  Co.,  9  How.  [U.  S.]  390  ;  Post  v.  ^tna  Ins.  Co.,  43  Barb. 
[N.  T.]  351 ;  N.  E.  Im.  Co.  v.  RoUnson,  25  Ind.  536) ;  or  a  denial  of 
liability  to  the  person  claiming  payment  {Rogers  v.  Traders'  Ins.  Co., 
6  Paige's  Ch.  [K.  Y.]  5S3  ;  Franklin  Ins.  Co.  v.  Coates,  14  Md.  285) ; 
or  a  refusal  to  pay  on  other  grounds.  Priest  v.  Ins.  Co.,  4  Phila.  8  ; 
Priest  V.  Citizen^  Ins.-  Co.,  3  Allen  (Mass.),  602  ;  lewis  v.  Monmouth 
Ins.  Co.,  52  Me.  492  ;  Noyes  v.  Washington  Ins.  Co.,  30  Yt.  659  ;  La 
Societe  v.  Morris,  24  La.  Ann.  347  ;  McBride  v.  Republic  Ins.  Co.,  30 
Wis.  562 ;  Lycoming  Ins.  Co.  v.  Dunmore,  75  111.  14.  Such  as  that 
the  policy  has  been  forfeited  for  non-payment  of  assessments  {Blake  v. 
Exchange  Ins.  Co.,  12  Gray  [Mass.],  265  ;  Hartford  Ins.  Coy.  Harmer, 
2  Ohio  St.  452) ;  or  that  the  property  destroyed  was  not  within  the 
policy  {Franklin  Ins.  Co.  v.  Coates,  14  Md.  285) ;  or  that  the  insured 
has  forfeited  his  right  by  fraud.  Peoria  Ins.  Co.  v.  Whitehill,  25  111. 
466.  It  is  not  a  waiver  to  go  to  trial  on  other  consistent  grounds. 
FarTneri  Ins.  Co.  v,  Frick,  29  Ohio  St.  466.  If  the  defect  is  one 
which  the  insured  can  cure,  the  insurers  must  call  his  attention  to  it, 
that  he  may  correct  it.  But  if  it  is  a  defect  which  cannot  be  cured, 
there  is  no  demand  of  good  faith  to  object  to  it.  Patrick  v.  Farmers^ 
Ins.  Co.,  43  N.  H.  621 ;  St.  Louis  Lis.  Co.  v.  KyU,  11  Mo.  278.  Defects 
cannot  be  first  insisted  on  at  the  trial.  Bilbrough  v.  Metropolitan  Ins. 
Co.,  6  Duer  (N.  Y.),  587  ;  Fireman's  Ins.  Co.  v.  Crandall,  33  Ala.  9  ; 
contra,  Scott  v.  PJujejiix  Ins.  Co.,  1  Stuart  (Can.),  354.  Insanity  in  the 
insured  was  held  an  excuse  for  delay.  Germania  Ins.  Co.  v.  Boykin, 
12  Wall.  (U.  S.)  433.  Inability  to  furnish  the  proofs  on  account  of  a 
loss  of  the  policy  is  held  to  be  no  excuse.  Blakely  v.  Phcenix  Ins.  Co.,  20 
Wis.  205.  The  notice  and  proofs  must  convey  substantially  the  infor- 
mation required  by  the  contract.  The  requirements  are  construed 
strictly  against  the  insurers.  Roper  v.  Lendon,  1  E.  &  E.  825  ;  Com- 
monwealth  Ins.  Co.  v.  Sennett,  41  Penn.  St.  161 ;  Great  Western  Ins- 
Co.  V.  Staaden,  26  111.  360.  The  requirement  must  be  in  the  contract, 
and  not  in  any  pamphlet  or  circular,  although  delivered  with  it.  Taylor 
V.  yEtna  Ins.  Co.,  13  Gray  (Mass.),  434.  The  court  are  to  decide  what 
notice  and  proofs  the  policy  requires,  and  the  insurers  cannot  compel 
the  insured  to  follow  their  forms.  Id.  Unless  the  policy  calls  for  spe- 
cific information,  and  sets  out  what  the  proofs  shall  be,  they  need  only 
set  out  such  evidence  as  ought  to  be  satisfactory.  Mason  v.  Harvey, 
8  Exch.  819  ;  Walsh  v.  Washington  Ins.  Co.,  32  N.  Y.  (5  Tiff.)  427.  If 
the  provision  is  iov  satisfactory  proof,  and  such  farther  evidence  as  the 
insurer  may  think  necessary,  the  insurer  cannot  unreasonably  or  capri- 
ciously require  evideuco.     Braunstein  v.  Accidental  Death  Ins.  Co.,  1 
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B.  &  S.  Y82.  Where  the  production  of  the  certificate  as  to  the  loss  by 
some  person  or  official  named  is  required,  it  is  no  excuse  that  he  capri- 
ciously refuses  to  give  it.  Worsley  v.  Wood,  6  T.  R.  710 ;  Cornell  v. 
Hope  Ins.  Co.,  15  Mart.  (La.)  223 ;  lioumage  v.  MecJiauaics^  Ins.  Co.,  IS 
N.  J.  110 ;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81 ;  Leadbetter  v. 
^t/aa  Ins.  Co.,  13  Me.  265  ;  Johnson  v.  Phcenix  Ins.  Co.,  112  Mass. 
49 ;  17  Am.  Rep.  65.  Where  the  certificate  required  is  that  of  the 
nearest  magistrate,  the  court  will  construe  it  liberally,  and  not  hear 
nice  measurements.  Turley  v.  N.  A.  Ins.  Co.,  25  Wend.  (N.  Y.)  374. 
Where  there  were  two  nearer,  but  they  were  creditors  of  the  insured, 
it  was  held  proper  to  go  to  a  third.  Taylor  v.  Roger  WiUiams  Ins. 
Co.,  51  N.  H.  50 ;  Wright  v.  Hartford  Ins.  Co.,  36  Wis.  522.  A 
mere  notice  that  such  certificate  will  be  required  is  not  enough  to  make 
it  obligatory.  Taylor  v.  jEtna  Ins.  XJo.,  13  Gray  (Mass.),  434. 

If  the  papers  offered  to  them  are  defective,  they  must  call  attention 
to  the  defect  and  insist  upon  it,  and  require  farther  information. 
Charleston  Ins.  Co.  v.  ]}^eve,  2  McMullen  (S.  C),  237 ;  Patterson  v. 
Triumph  Ins.  Co.,  64  Me.  500  ;  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L. 
564  ;  Imperial  Ins.  Co.  v.  Murray,  73  Penn.  St.  13  ;  Killijps  v.  Putnam 
Ins.  Co. ,  28  Wis.  472 ;  9  Am.  Rep.  506  ;  ly coming  Ins.  Co.  v.  Diinmore, 
75  111.  14.  All  information  which  the  insurers  gain  by  going  into  an  in- 
vestigation after  having  received  imperfect  proofs,  inures  to  the  bene- 
fit of  the  insured,  so  far  as  it  supplies  any  deficiency.  Sexton  v.  Mo'tit- 
gomery  Ins.  Co.,  9  Barb.  (N.  Y.)  191 ;  Maher  v.  Hihernia  Ins.  Co., 
67  IsT.  Y.  (22  Sick.)  283.  If  they  make  no  inquiry  for  proofs,  but 
make  a  general  investigation  of  the  matter  for  themselves,  it  is  a 
waiver.      West  Rockingham  Ins.  Co.  v.  Sheets,  26  Gratt.  (Va.)  854. 

The  insurers  are  estopped  to  rely  upon  any  fault  which  they  have 
contributed  to  produce,  as  by  refusing  to  allow  the  insured  to  see  the 
proofs  which  they  had  furnished,  he  desiring  to  perfect  them.  Cornell  v. 
LeRoy,  9  Wend.  (N.  Y.)  163.  Where  the  insurers  point  out  certain 
defects,  they  cannot  afterward  object  to  others  not  then  named.  Phil- 
lips V.  Protection  Ins.  Co.,  14  Mo.  220.  A  waiver  is  not  established 
by  proof  that  an  agent  said  it  would  be  all  right  {Boyle  v.  N.  G.  Ins. 
Co.,  7  Jones'  L.  [N.  C]  373),  or  that  an  officer,  in  reply  to  a  question 
what  further  proofs  were  required,  answered  that  the  pohcy  would 
show  {Spring  Garden  Ins.  Co.  v.  Evans,  9  Md.  1),  or  an  officer's  state- 
ment that  the  company  would  be  disposed  to  do  what  was  right  in 
answer  to  an  excuse  for  failure  to  give  notice.  Smith  v.  Haverhill 
Ins.  Co.,  1  Allen  (Mass.),  297.  The  extent  of  the  waiver  will  be  de- 
termined by  the  particular  facts  of  the  case,  but  an  express  waiver  of 
notice  is  not  a  waiver  of  the  preliminary  proof,  or  the  particular  ac- 
YoL.  IV.— 11 
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count  required  by  the  policy  when  they  are  treated  as  separate  acts.  De- 
diver  V,  State  Ins.  Co.^  38  Penn,  St.  130.  If  evidence  is  offered  that  the 
notice  and  preliminary  proofs  were  delivered  to  the  insurer  and  no  objec- 
tion was  made  to  them,  it  is  enough  without  proof  of  their  contents 
{Hinckeri  v.  Mutual  Benefit  his.  Co.,  50  N.  Y.  [5  Sick.]  657) ;  even  where 
the  contract  provides  that  any  waiver  shall  be  in  writing  on  the  policy, 
this  was  held  not  to  prevent  an  estoppel  on  the  insurers  from  a  failure 
to  object  when  good  faith  required  it.  Blake  v.  Excho/age  Ina.  Co., 
12  Gray  (Mass.),  265.  Where  the  policy  requires  a  particular  account, 
its  nature  must  depend  upon  the  circumstances  of  the  loss  and  the 
character  of  the  property.  It  is  an  account  of  the  particulars  of  the 
nature,  quality  and  quantity  of  the  effects,  and  of  the  damage  sustained 
in  order  to  aid  the  insurers  to  form  a  judgment  as  to  the  amount  of 
the  loss,  and  also  of  the  cause  of  the  loss.  Catlin  v.  Springfield  Ins. 
Co.,  1  Sumn.  (C.  C.)  434.  Where  the  insurers  may  make  a  pereonal 
inspection  so  much  particularity  is  not  required.  II<Jiff  v.  Mar.  Ins. 
Co.,  4  Johns.  (N.  Y.)  132.  The  fact  of  loss  within  the  risk,  the  sub- 
ject-matter and  the  amount  of  injury  sustained,  are  all  that  it  is  neces- 
sary to  state.  It  is  not  necessary  to  state  the  interest  of  the  insured 
unless  specially  required,  Gilbert  v.  North  American  Ins.  Co.,  23 
Wend.  (N.  Y.)  43 ;  Miller  v.  Eagle  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.), 
268.  Where  the  party  from  loss  of  books  and  papers  or  other  causes  is 
unable  to  give  more  than  a  general  statement  of  the  aggregate  value  of 
the  property  lost,  he  is  excused.  Mclaughlin  v.  Washington  Coimty 
Ins.  Co.,  23  Wend.  (N.  Y.)  525 ;  Norton  v.  Rensselaer  am,d  Sa/ratoga 
Ins.  Co.,  7  Cow.  (N.  Y.)  645  ;  Bumstead  v.  Dividend  Ins.  Co.,  12  N. 
Y.  81 ;  Hoffman  v.  ^tna  Ins.  Co.,  1  Robt.  (N.  Y.)  501 ;  S.  C,  32  N. 
Y.  (5  Tiff.)  405.  But  it  must  state  the  amount  of  loss  and  that  it  is 
on  the  goods  msured.  Lycoming  Ins.  Co.  v.  Updegraff,  40  Penn.  St. 
311.  Where  the  notice  is  required  to  state  the  value  of  the  parts  re- 
maining, it  is  enough  to  state  a  total  loss,  Where  only  stone  and  brick 
of  a  small  value  remain  and  the  insurance  does  not  cover  the  real  loss. 
Wyman  v.  People's  Equity  Ins.  Co.,  1  Allen  (Mass.),  301.  Where  it 
is  provided  that  the  insured  shall  produce  his  books  and  papers,  he 
must  bring  forward  all  that  he  has  {(JBrien  v.  Commercial  Ins.  Co., 
63  N.  Y.  [18  Sick.]  108 ;  Jule  v.  Brooklyn  Ins.  Co.,  28  Barb.  [N.  Y.] 
412),  but  he  is  excused  by  their  loss  in  the  lire.  Mechanics'  Ins.  Co. 
v.  Nichols,  16  N.  J.  410.  He  may  correct  the  statement  before  suit,  and 
such  correction  will  not  be  evidence  of  fraud.  Jones  \.  Mechanic^  Ins. 
Co.,  30  N.  J.  10  ;  13  Am.  Rep.  405.  Error  or  even  some  degree  of  over 
estimate  is  not  fraud,  but  a  statement  known  to  be  false  and  unjust  is 
fraud.  Chapman  v.  Pole,  22  L.  T.  (N.  S.)  300 ;  Ins.  Co.  ofN  A.  v.  Mc- 
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Dowell,  50  lU.  120 ;  Ins.  Co.  v.  ^¥eides,  14  WaU.  (U.  S.)  375  ;  Planters' 
Ins.  Co.  V.  Ueford,  38  Md.  382.  Where  it  is  provided  that  fraud  or  false- 
swearing  in  the  proofs  shall  prevent  recovery,  it  must  be  intentional 
and  in  regarti  to  some  material  matter.  Moadvnger  v.  Mecho/nics' 
Ins.  Co.,  2  Hall  (N.  Y.),  490 ;  Marion  v.  Great  Republic  Ins.  Co.,  35 
Mo.  148 ;  Franklin  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350 ;  Park  v. 
Phmnix  Ins.  Co.,  19  Up.  Can. ;  Button  v.  Boyal  Ins.  Co.,  4  F.  &  F. 
905 ;  •  Clark  v.  Phmnix  Ins.  Co.,  36  Cal.  168  ;  Maker  v.  Hihernia 
Ins.  Co.,  67  N.  Y.  (22  Sick.)  283.  A  difference  between  the  estimate 
of  the  insured  and  the  amount  found  by  a  jury,  even  if  considerable, 
will  not  sustain  the  defense  of  false  swearing,  although  it  may  be  some 
evidence  on  the  point.  Franklin  Ins.  Co.  v.  CuWer,  6  Ind.  137 ; 
Moore  v.  Prot.  Ins.  Co.,  29  Me.  97  ;  Marchesseau  v.  Mercharots'  Ins. 
Co.,  1  Robt.  (La.)*  438 ;  Israel  v.  Teutonia  Ins.  Co.,  28  La.  Ann.  689  ; 
contra.  Levy  v.  Baillie,  7  Bing.  349 ;  Wall  v.  Howard  Bis.  Co.,  51 
Me.  32.  If  the  proofs  disclose  a  defense,  the  insured  is  bound  by  it 
unless  he  amends.  Campbell  v.  Charter  Oak  Ins.  Co.,  10  Allen 
(Mass.),  213;  Irving  v.  Eccelsior  Ins.  Co.,  1  Bosw.  (K  Y.)  507.  If 
the  payment  is  got  by  fraudulent  proofs  on  which  the  insurer  so  far  re- 
lied that  they  would  not  otherwise  have  paid  the  loss,  the  sum  paid 
may  be  recovered  back  again.  Hartford  Ins.  Co.  v.  Mathews,  102 
Mass.  221.  So,  if  the  payment  is  in  ignorance  of  some  good  defense. 
Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229  ;  Anderson  v.  Pitcher,  2  B. 
&  P.  164 ;  DeHahn  v.  Hartley,  1  T.  R.  343 ;  S.  C,  2  id.  180.  But 
a  clear  mistake  must  be  established.  Biting  v.  Scott,  2  Johns.  (]S[.  Y.) 
157  ;  Berkshire  Ins.  Co.  v.  Sturgis,  13  Gray  (Mass.),  177.  A  mistake 
of  law  is  not  enough.  Perry  v.  Newcastle  Ins.  Co.,  8  U.  C.  Q.  B. 
363.  A  statement  in  the  proofs  that  the  premises  were  vacant  may  be 
explained  by  parol.  Cuimnins  v.  Agricultural  Ins.  Co.,  67  I^.  Y. 
(22  Sick.)  268.  The  insured  must  see  that  his  proofs  reach  the  insm-er. 
Hodgkins  v.  Montgomery  County  Ins.  Co.,  34  Barb.  (N.  Y.)  213. 

§  3.  To  whom  payable.  The  name  of  the  msured  does  not  always 
appear  in  the  contract,  as  where  the  insurance  is  made  for  whom  it  may 
concern,  or  tlie  description  may  be  uncertain  or  ambiguous,  as,  for  in- 
stance, an  insurance  payable  to  "  the  estate  of  A."  In  such  case  parol 
evidence  is  admitted  to  make  clear  who  were  really  meant.  Clinton  v. 
Hope  Ins.  Co.,  45  In  .  Y.  (0  Hand)  454 ;  Mathews  v.  Queen  City  Ins. 
Co.,  2  Cinn.  (Ohio)  109.  Where  the  policy  has  been  assigned,  the  loss 
is  of  course  payable  to  the  assignee,  and  he  may  sue  in  his  own  name, 
if  the  assignment  has  been  assented  to,  otherwise  in  the  name  of  the 
insured.  Kingsley  v.  N.  E.  Ins.  Co.,  8  Cush.  (Mass.)  393 ;  Phillips 
V.  Merrimack  Ins.  Co.,  10  Cush.  (Mass.)  350;    contra,  Jessel  v.  Wil- 
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Uarnshurgh  Ins.  Co.,  3  Hill  (N.  T.),  88.  If  the  policy  is  payable,  in 
case  of  loss,  to  a  third  person,  he  may  sue  in  his  own  name.  MoUey  v. 
Ma/iiufs.  Ins.  Co.,  29  Me.  337;  Cone  v.  Niuga/ra  Ins.  Co.,  60  N.  Y.  • 
(15  Sick.)  619 ;  Hadle^/  v.  iV".  E.  Ins.  Co.,  55  N.  H.  110.  But  the 
insured  may  sue  in  his  own  name  with  the  consent  of  the  person  to 
whom  the  policy  ifi  payable.  Turner  v.  Quinoy  Iris.  Co.,  109  Mass. 
668 ;  Patterson  v.  Triumph  Ins.  Co.,  64  Me.  500 ;  Illinois  Ins.  Co.  v. 
Stanton,  57  111.  354 ;  Martin  v.  Franklin  Ins.  Co.,  38  N.  J.  140 ; 
20  Am.  Kep.  372;  St.  Paxil  Ins.  Co.  v.  Johnson,  77  lU.  598. 
But  one  for  whose  benefit  insurance  is  made  cannot  sue.  Bailey 
y.  jS'.  E.  Ins.  Co.,  114  Mass.  177;  19  Am.  Rep.  329.  Where 
there  is  an  order  indorsed  on  the  policy  and  assented  to  by  the 
company,  the  payee  may  sue  in  his  own  name.  Bofrrett  v.  Union  Ins. 
Co.,  7  Cush.  (Mass.)  175.  In  mutual  companies,  however,  where  the 
insured  becomes  a  member  of  the  company,  the  assignee  cannot  sue  in 
his  own  name  until  he  has  taken  the  place  of  his  assignor.  Blanchard 
X.  Atlantic  Ins.  Co.,  33  N.  H.  9  ;  Mann  v.  Herkimer  County  Ins.  Co., 
4  Hill  Q^.  Y.),  187.  If  the  policy  be  in  the  name  of  the  agent  of  sev- 
eral parties,  it  may  be  sued  in  his  name.  Barnes  v.  Mutual  Ins.  Co., 
45  K.  H.  21 ;  Bridge  v.  Niagara  Ins.  Co.,  1  Hall  (N.  Y.),  247.  So, 
if  issued  to  a  broker  for  whom  it  may  concern.  Prot.  Ins.  Co.  v. 
Wilson,  6  Ohio  St.  553.  An  administrator  has  no  interest  in  real 
estate  insured,  and  cannot  recover  the  insurance  on  a  loss  occurring 
after  his  appointment.  Beaxih  v.  Bowery  Ins.  Co.,  8  Abb.  Pr.  (N.  Y.) 
261 ;  contra,  Germania  Ins.  Co.  v.  Curran,  8  Kan.  9.  Where  a  mort- 
gagee insures  his  interest  for  his  own  benefit,  the  mortgagor  cannot 
claim  to  have  it  applied  on  the  debt  ( White  v.  Brown,  2  Cush.  [Mass.] 
412),  but  if  the  insurance  is  made  by  agreement  with  him  and  at  his 
cost,  he  can.  Concord  Ins.  Co.  v.  Woodbury,  45  Me.  447.  Where  the 
insurance  is  made  by  agreement  between  the  mortgagor  and  the  mort- 
gagee, there  is  no  subrogation  of  the  insurance  company  on  payment 
{Kernocha/n  v.  N.  Y.  Bowery  Ins.  Co.,  17  N.  Y.  428),  even  though  the 
policy  provides  for  an  assignment  of  the  mortgage  to  the  insurers  {Fos- 
ter v.  Van  Reed,  5  Hun  [N.  Y.],  321),  and  so  in  case  of  an  incomplete 
sale.  Clinton  v.  Ilope  Ins.  Co.,  45  N.  Y.  454.  Whore  the  mortgagee 
insures  his  own  interest,  he  may  recover,  even  after  his  debt  has  been 
paid.  Norwich  Ins.  Co.  v.  Boomer,  52  111.  442 ;  4  Am.  Rep.  618. 
The  mortgagee  has  no  interest  in  an  insurance  effected  by  the  mort- 
gagor. McDonald  v.  Black,  20  Ohio,  185 :  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet.  (U.  S.)  507  ;  Mandegraaff  v.  Medlock,  3  Port.  (Ala.) 
389.  If  the  insurance  is  in  the  name  of  the  mortgagor,  but  payable  to 
the  mortgagee,  it  mny  be  paid  to  the  mortgagor  after  the  mortgage  is 
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satisfied."  Ennis  v.  Harmony  Ins.  Co.,  3  Bosw.  (N.  Y.)  516.  The 
assignee  of  a  vendor's  interest  in  a  contract  for  the  sale  of  land,  which 
provides  for  an  insurance  by  the  vendee,  for  the  vendor,  is  equitably 
entitled  to  the  money  due  from  such  insurance,  and  the  insurer  is 
bound  after  notice,  although  the  policy  forbids  an  assignment  without 
the  insurer's  consent.  Crom/well  v.  Brooklyn  Ins.  Co.,  44  N.  Y.  (5 
Hand)  42  ;  4  Am.  Rep.  641.  WJiere  a  tenant  agrees  to  insure  for  the 
benefit  ^of  his  landlord,  the  premises  being  di\dded,  the  landlord  is 
entitled  to  the  whole  in  case  of  loss.  Hamilton  v.  FleTnvng,  9  Ct.  Sess. 
Cas.,  3rd  ser.  (Scotch)  329.  The  payment  of  the  loss  did  not,  at  com- 
mon law,  give  the  insurer  any  right  to  claim  damages  from  the  person 
who  caused  the  fire  {London  Ass.  Co.  v.  Sainshury,  3  Doug.  245),  unless 
he  owed  them  some  duty.  Rockingham  Ins.  Co.  v.  Bosher,  39  Me.  253  ; 
Conn.  Ins.  Co.  v.  N'.  Y.  d;  iV.  H.  R.  R.,  25  Conn.  265  ;  Anthony  v. 
Slmd,  11  Mete,  (Mass.)  290.  On  the  other  hand,  it  is  no  defense  to  the 
person  who  caused  the  destruction  of  another's  house  by  fire,  that  the 
owner  has  received  full  indemnity  by  the  insurance.  Hayward  v. 
Cain,  105  Mass.  213 ;  Harding  v.  Townshend,  43  Yt.  536 ;  5  Am. 
Rep.  304  ;  WeUr  v.  Morris  S  Essex  Railroad,  35  :N".  J.  409  ;  10  Am. 
Rep.  253 ;  Perrott  v.  Shearer,  17  Mich.  48 ;  Collins  v.  ISf.  Y.  Cen- 
tral Railroad,  5  Hun  (N.  Y.),  503.  But  the  insurers  have  a  right 
of  subrogation,  under  which  they  may  use  the  name  of  the  insured 
to  recover  from  any  person  liable  to  him  the  amount  they  have 
been  compelled  to  pay.  Monmouth  County  Ins.  Co.  v.  Hutchinson, 
21  N.  J.  Eq,  107.  If  the  insured  sue  the  wrong-doer  first  and  recover 
satisfaction  from  him,  he  loses  any  claim  against  the  insurers.  Mason, 
V.  Sainshury,  3  Doug.  61.  Thus,  insurers  may  use  the  name  of  the 
insured  to  recover  indemnity  from  a  railroad  company  which  set  the 
fire,  and  the  owner  has  no  control  over  the  action.  Hart  v.  Western 
Railroad,  13  Mete.  (Mass.)  99  ;  Hall  v.  iT.  <&  C.  R.  R.,  13  WaU.  (U. 
S.)  367;  Okdes  v.  Hailman,  11  Penn.  St.  515;  Peoria  Ins.  Co.  v. 
Frost,  37  111.  333.  There  must  be  full  payment  before  the  right  arises. 
Peoples  Ins.  Co.  v.  Strachle,  2  Cinn.  (Ohio)  186  ;  Neptune  Ins.  Co.  v. 
Dorsey,  3  Md.  Ch.  338 ;  Kyner  v.  Kyner,  6  Watts  (Penn.),  221.  The 
insured  cannot  release  the  wrong-doer  so  as  to  bar  the  insurer  of  his 
right.  Hart  v.  Western  Railroad,  13  Mete.  (Mass.)  99.  This  right 
only  exists  in  favor  of  those  who  have  a  relation  of  contract  with  the 
party  suffering  the  loss,  A  stranger  cannot  gain  the  right,  nor  does 
he  diminish  the  Hability  by  satisfying  the  loss  to  the  insured.  People's 
Ins.  Co.  V.  Strachle,  2  Cinn.  (Ohio)  186.  Unless  the  insured  is  affected 
by  some  arrangement  with  the  mortgagor,  the  insurer,  who  has  paid 
the  loss  to  the  mortgagee,  cannot  claim  an  assignment.     Suffolk  Ins. 
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Co.  V.  Boyclen,  9  Allen  (Mass.),  123  ;  Kip  v.  Mut.  Ins.  Co.,  4  Edw.  Ch. 
(N.  T.)  86.  In  Sussex  County  Ins.  Co.  v.  Woodruff,  26  N.  J.  541,  it 
■vras  held  that  the  insurer,  who  had  paid  the  creditor,  had  a  right  to 
all  his  securities.  In  Benjamin  v.  Sa/ratoga  County  Ins.  Co.,  17  N. 
Y.  (3  Smith)  415,  no  subrogation  was  allowed.  "Where  the  vendee  was 
to  pay  to  the  vendor  the  premiums,  and  the  insurers  knew  of  this  agree- 
ment and  assented,  the  insurer  has  only  the  same  ri^ht  the  person 
has,  to  whose  person  he  is  subrogated.  Alliance  Ins.  Co.  v.  iQuisiana 
State  Ins.  Go..,  8  La.  (O.  S.)  1.  It  is  usual  to  insert  a  provision  that 
the  insured  shall  assign  all  claim  which  he  may  have  against  others, 
and  in  such  case  the  insurer  stands  like  a  surety,  and  is  discharged  by 
any  act  of  the  insurer  which  renders  an  effectual  assignment  possible. 
Davis  V.  Quincy  Ins.  Co.,  10  AUen  (Mass.),  113. 

ARTICLE  IX. 

LIMITATIONS    AS    TO    ACTIONS  ;    AEBrTRAMENT. 

Section  1.  lu  geueraL  The  right  to  bring  an  action  upon  the 
policy  maybe  limited  in  either  of  several  ways.  It  is  limited  as  to  the 
time  when  it  first  accrues.  The  insured  has  no  right  of  action  until 
there  has  been  some  failure  of  performance  on  the  part  of  the  insurer. 
The  insured  must  have  performed  all  things  which  are  imposed  on  him 
as  his  duty,  before  he  can  complain  of  any  fault  on  the  part  of  the  other 
party.  He  must  have  complied  with  all  conditions  as  to  preliminary 
notices  and  proofs.  The  contract  often  farther  provides  that  the  loss 
shall  not  be  payable  for  a  certain  specified  time  after  the  preliminary 
proofs  are  furnished.  There  is  no  breach  till  that  time  is  passed.  Harris 
V.  Prot.  Ins.  Co.,  1  "Wright  (Ohio),  548.  If  new  proofs  arc  substituted 
for  others  which  were  defective,  the  time  is  reckoned  from^he  delivery 
of  the  new  proofs.  Kimball  v.  Hamilton  Ins.  Co.,  8  Botw.  (N.  Y.) 
495.  On  the  other  hand,  after  the  right  of  action  has  once  accrued,  it 
i.s  subject  to  the  ordinary  provisions  of  the  statute  of  limitations  of 
personal  actions,  and  in  most  States  would  have  to  be  brought  within 
six  years  from  the  day  on  which  it  accrued.  It  is,  however,  common 
in  policies  of  insurance  to  provide  that  no  action  shall  be  commenced 
after  some  shorter  period  has  elapsed,  and  that  the  lapse  of  this  period 
i^hall  be  conclusive  evidence  against  any  claim  asserted  under  it.  The 
alleged  obJ(X't  of  this  provision  is  protection  against  fraud.  It  is  always 
important  that  matters  of  the  nature  of  insurance  should  be  investigated 
while  the  matter  is  fresh,  and  evidence  can  be  obtained.  It  is  also 
found  that  the  nature  of  the  contract  is  such  that  an  immediate  settle- 
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ment  is  always  expected  and  demanded  by  both  parties,  and  it  may  be 
considered  as  contemplated  by  the  contract.  Any  unusual  delay  in 
prosecuting  the  claim  would  always  be  ground  for  suspicion  of  its 
honesty,  as  unusual  conduct  always  calls  for  explanation.  It  has 
accordingly  been  decided  that  such  condition  is  valid  and  binding. 
Ameshury  v.  Bowditch.  Ins.  Co.,  6  Gray  (Mass.),  596  ;  Riddleshargerw. 
Hartford  Ins.  Go.,  1  Wall.  (U.  S.)386;  Brown  v.  Roger  Williams  Ins. 
Co.,  7  R.  I.  301  ;  S.  C,  1  id.  30  ;  Merchants',  etc.,  Ins.  Co.  v.  Z« 
Croix,  ^^  Tex.  152;  Wilson  r.  y^tna  Ins.  Co.,  27  Yt.  99;  Peoria 
Ins.  Co.  V.  Whitehall,  25  111.  466  ;  Portage  County  Ins.  Co.  v.  West,  6 
Ohio  St.  590  ;  Carter  v.  Humholdt  hxs.  Co.,  12  Iowa,  287  ;  Ripley  v. 
^tna  Ins.  Co.,  29  Barb.  (N.  Y.)  552 ;  30  K  Y.  (3  Tiff.)  136. 

§  2.  Conditions  as  to  actions.  In  Judhvns  v.  Union  Ins.  Co.,  39 
N.  H.  172,  a  provision  in  the  policy  that  no  execution  should  issue  on 
a  judgment  recovered  on  the  policy  for  three  months  after  it  was  ren- 
dered, was  enforced.  In  other  States  all  provisions  of  the  contract 
would  be  merged  in  the  judgment.  In  case  of  reinsurance,  payable 
within  a  limited  time  after  the  loss,  the  loss  refers  to  the  damage  caused 
by  the  peril  insured  against,  and  not  to  the  payment  of  that  damage 
by  the  reinsured.  Providence  Ins.  Co.  v,  JEtna  Ins.  Co.,  16  Up.  Can. 
135  ;  Carraway  v.  Merchants'  Ins  .Co.,  26  La.  Ann.  298.  In  other 
cases  the  words  "  after  loss  or  damage  shall  accrue,"  was  held  to  mean 
after  the  right  of  action  shall  accrue.  New  Torh  v.  Hamilton  Ins.  Co., 
39  N.  Y.  (12  Tiff.)  45  ;  Black  v.  Winneshiek  Ins.  Co.,  31  Wis.  74 ; 
Chandler  v.  St.  Paul  Ins.  Co.,  21  Minn.  85  ;  18  Am.  Rep.  385.  After 
the  expiration  of  the  time  limited,  a  new  promise  will  not  revive  any 
right  of  action.  Willimns  v.  Vermont  Ins.  Co.,  20  Yt.  222.  But  it  would 
seem  that  the  time  may  be  extended  before  its  expiration  by  a  modifica- 
tion of  the  contract.  If  the  period  limited  is  unreasonably  short,  it  may 
raise  a  presumption  of  fraud  or  imposition.  Brown  v.  Savannah  Ins.  Co., 
24  Ga.  97.  Where  the  period  has  expired,  the  insured  have  attempted 
in  various  ways  to  avoid  the  bar.  It  has  been  held  that  it  did  not  help 
them  to  prove  that  a  previous  suit  had  been  commenced,  which  failed 
for  some  technical  reason,  or  was  nonsuited.  Riddlesbarger  v.  Hartford 
Ins.  Co.,  7  Wall.  (U.  S.)  386  ;  Brown  v.  Roger  Williams  Ins.  Co.,  7 
R.  I.  301 ;  Wilson  v.  ^tna  Ins.  Co.,  27  Yt.  99.  Ignorance  of  the 
condition  is  no  excuse.  Underwriters'  Agency  v.  Sutherlin,  55  Ga. 
266 ;  BeGrove  v.  Metropolitan  Ins.  Co.,  61  N.  Y.  (16  Sick.)  594  ;  19 
Am.  Rep.  305.  But  if  the  failure  was  caused  by  the  fault  or  fraud  of 
the  insurer,  he  may  be  estopped  to  plead  the  provision.  Ames  v.  N. 
T.  Union  Ins.  Co.,  14  '^.  Y.  253 ;  Andes  Ins.  Co.  v.  Fish,  71  111. 
620 ;    Derrick  v.  Lamar  Ins.  Co.,  74  id.  404.     Thus  where  he  was 
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absent  from  tlie  State  at  the  time,  and  still  more  if  he  concealed 
himself,  he  could  have  no  advantage  from  the  clause.  Peoria  Ins. 
Oo.  V.  HaU,  12  Mich.  202.  In  Ketchum  v.  Prot.  Itis.  Co.,  1  Allen 
(N.  B.),  136,  the  court  were  inclined  to  think  absence  alone  not  enough. 
Pending  negotiations  are  not  enough,  unless  the  insured  is  misled 
{Coursin  v.  Penn.  Ins.  Co.,  46  Penn.  St.  323 ;  Gooden  v.  Amoslceag 
Ins.  Co.,  20  N.  H.  73 ;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa, 
174  ;  14  Am.  Eep.  494 ;  Brady  v.  WesUrn  Ass.  Co.,  17  U.  C.  C.  P. 
597) ;  nor  that  the  insurers  promised  to  write  and  inform  the  insured 
what  they  would  do.  MoFarlamd  v.  Peabody  Ins.  Co.,  6  W.  Ya.  425. 
Where  war  makes  a  suit  within  the  limited  time  impossible,  this  condi- 
tion is  not  suspended,  but  is  rather  made  wholly  ineffectual,  and,  on  the 
return  of  peace,  the  insured  has  the  usual  time  allowed  other  litigants 
in  which  to  sue.  Semmes  v.  City  Ins.  Co.,  13  Wall.  (U.  S.)  158.  Where, 
in  the  performance  of  the  other  conditions  which  are  to  precede  pay- 
ment, so  much  time  is  spent  that  the  loss  has  not  become  payable  at  the 
end  of  the  time  allowed  for  suit,  the  provisions  are  inconsistent,  and 
the  latter  becomes  void.  JVew  TorTc  v.  Harrhilton  Itis.  Co.,  10  Bosw. 
(N.  Y.)  537  ;  Stout  v.  City  Ins.  Co.,  12  Iowa,  371 ;  Longhurst  v.  Star 
Ins.  Co.,  19  Iowa,  364.  In  the  two  last  cases  the  interest  insured  was 
a  mechanic's  lien,  and  it  was  necessary  to  determine  its  value  by  a 
judgment  before  adjustment.  Collateral  proceedings,  like  bills  in  equity 
to  complete  the  issue  of  a  policy,  or  to  reform  a  pohcy  {Perley  v. 
Beacon  Ins.  Co.,  7  Gran.  [Can.]  130  ;  Woodbury  Bank  v.  Charter  Oak 
Ins.  Co.,  ol  Conn.  517);  on  scire  facias  by  a  creditor  who  has  attached 
the  sum  due  on  trustee  process  {Harris  v.  Phoenix  Ins.  Co.,  36  Conn. 
310) ;  or  a  suit  to  enforce  the  liability  of  a  stockholder  {Davis  v.  Stewa/rt^ 
26  Ohio  St.  643),  are  not  within  this  provision. 

The  condition  is  construed  strictly.  Thus,  where  it  read  "  in  case  of 
disputed  claims,"  the  limitation  shall  apply,  there  must  be  evidence  that 
there  were  disputes  as  to  the  payment.  People  v.  Liverpool  Ins.  Co., 
2  N.  Y.  Sup.  (T.  &  C.)  268.  If  it  appears  that  adjustment  is  to  precede 
buit,  the  limitation  only  applies  where  there  has  been  an  adjustment. 
Nevins  v.  Rockingham  Ins.  Co.,  25  N.  H.  22 ;  Lamdis  v.  Home  Ins.  Co., 
56  Mo.  591 ;  Arrtet  v.  Mechanics'  Ins.  Co.,  22  Wis.  516  ;  contra,  Button 
v.  Vermont  Ins.  Co.,  17  Vt.  369.  The  issuing  of  the  writ,  not  its  service, 
is  the  beginning  of  th4  action.  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202. 
As  we  have  said,  the  condition  may  be  waived,  and  being  a  harsh  one, 
a  waiver  will  be  easily  presumed.  The  waiver  is  usually  a  question  for 
the  jury.  Pipky  v.  y£tna  Ins.  Co.,  29  Barb.  (N.  Y.)  552  ;  Coursin  v. 
Penn.  Ins.  Co.,  46  Penn.  St.  323  ;  Columbian  lis.  Co.  v.  LoAurence, 
2  Pet.  (U.  S.)  25 ;  Graves  v.  Washington  Ins.  Co.,  12  Allen  (Mass.),  391. 
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But  mere  silence  is  bo  waiver,  as  there  is  no  duty  on  the  insurers  to 
speak  {Schroeder  v.  Keystmie  Ins.  Co.,  2  Phila.  286) ;  though  it  may  be 
evidence  {Rvpley  v.  JEtna  Ins.  Co.,  29  Barb.  [N.  T.]  552) ;  nor  are 
conversa.tions  about  a  settlement  or  an  absolute  refusal  to  pay  on  other 
grounds,  as  the  insured  could  not  be  misled  thereby.  Lamhh'm  v. 
Western  Ass.  Co.,  13  Up.  Can.  361.  But  acts  of  the  insurer  performed 
with  the  intention  of  inducing  the  insured  to  delay,  under  a  belief  that 
his  rights  were  safe,  and  which  had  that  effect,  are  an  estoppel.  Mickey 
v.  Burlington  Ins.  Co.,  35  Iowa,  174 ;  14  Am.  Rep.  494 ;  Grant  v. 
Lexingt<yn  Ins.  Co..  5  Ind.  23  ;  Fullam  v.  iV.  Y.  Union  Ins.  Co.,  7  Gray 
(Mass.),  61 ;  Black  v.  Winneshiek  Ins.  Co.,  31  Wis.  74  ;  Curtis  v.  Home 
Itis.  Co.,  1  Biss.  (C.  C.)  485  ;  Derrick  v.  Lamur  Ins.  Co.,  74  111.  404. 
Suit  means  any  legal  proceeding  to  recover  the  loss.  Thus,  a  proceeding 
by  foreign  attachment  by  a  creditor  is  a  compliance  with  the  condition. 
Harris  v.  Phcenix  Ins.  Co.,  35  Conn.  310.  But  the  creditor  in  such  case 
must  rest  on  the  strength  of  the  claim  of  the  insured.  Id.  A  limitation 
of  the  venue  of  any  action  upon  the  policy  is  invalid.  The  parties  have 
no  power  to  limit  the  jurisdiction  of  courts.  Hute  v.  Hamilton  Ins.  Co., 
6  Gray  (Mass.),  174 ;  Richa/rd  v.  Manhattan  Ins.  Co.,  31  Mo.  518.  If 
the  charter  fixes  the  venue,  it  may  be  changed  by  the  legislature. 
Howa/rd  v.  Kentucky  Ins.  Co.,  13  B.  Monr.  (Ky.)  282 ;  Sanders  v. 
Hillsborough  Ins.  Co.,  44  ]^.  H.  238.  Where  the  charter  provides  that 
the  directors  of  the  insurance  company  shall  proceed  to  determine  the 
amount,  and  if  the  insured  shall  be  dissatisfied,  he  may  proceed  in  a 
particular  court,  he  is  not  confined  to  that  court,  if  the  directors  do  not 
determine  the  amount,  but  refuse  absolutely  to  pay.  Martin  v.  Penob- 
scot Ins.  Co.,  53  Me.  419  ;  Boynton  v.  Middlesex  Ins.  Co.,  4  Mete. 
(Mass.)  212  ;  contra,  Button  v.  Vermont  Ins.  Co.,  17  Yt.  369. 

§  3.  Condition  as  to  arbitration.  A  provision  for  a  compulsory 
arbitration  of  all  matters  in  dispute  will  not  be  enforced.  Thompson 
V.  Charnock,  8  T.  R.  139  ;  Goldstone  v.  Osbo^n,  2  C.  &  P.  550 ;  Scott 
v.  Avery,  5  H.  L.  C.  811 ;  Trott  v.  Citn/  Ins.  Co.,  1  Cliff.  (C.  C.)  439 ; 
Stephenson  v.  Piscataqua  Ins.  Co.,  54  Me.  55 ;  Li/oerpool  Ins.  Co.  v. 
Creighton,  51  Ga.  95.  If  the  parties,  however,  proceed  under  such 
agreement  it  will  biud  them.  Roper  v.  Lendon,  1  El.  &  El.  825  ;  Kill 
v.  Hollister,  1  Wils.  129 ;  Richardson  v.  Suffolk  Ins.  Co.,  3  Mete. 
(Mass.)  573.  An  agreement  to  refer  a  special  matter,  such  as  the 
amount  of  loss,  the  time  of  payment,  and  other  like  questions,  is  valid. 
Braunstein  v.  Accidental  Death  Ins.  Co.,  1  B.  &  S.  782 ;  Trott  v. 
City  Ins.  Co.,  1  Cliff.  (C.  C.)  439.  If  the  act  of  incorporation  pro- 
vided for  arbitration,  the  court  would  be  bound.  Crisp  v.  Bunbui^, 
8  Bing.  394;  Ex  parte  Payne,  5  D.  &  L.  P.  C.  679.  ^liere  the 
YoL.  lY—  12 
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policy  provided  that  "  in  case  any  difference  shall  arise  touching  any 
loss  or  damage,  such  difference  shall  be  submitted  to  arbitrators,  whose 
award  shall  be  final,"  it  was  sustained,  Elliott  v.  Royal  Exchange  Ins. 
Co.,  2  L.  R.  Exch.  237.  So  where  it  was  provided  that  the  payment 
of  the  loss  was  to  be  on  condition  that  in  the  opinion  of  the  surgeon- 
general  the  insured  did  not  die  from  intemperance.  Crnnphdl  v. 
Araeri^an  Popular  Ins.  Co.,  4  L.  T.  (N.  S.)  6.  Where  the  policy 
provided  that  in  case  of  forfeiture  the  insured  should  have  the  benefit 
of  such  equitable  adjustment  as  the  directors  should  from  time  to  time 
provide,  it  was  discretionary  with  the  directors  to  act  in  the  matter  of 
establishing  any  mode  of  adjustment,  although,  when  once  established, 
they  might  not  have  power  to  change  it  to  the  injury  of  existing  poli- 
cies. Nightingale  v.  St^ate  Ins.  Co.,  5  R.  I.  38.  While  such  previous 
agreement  for  a  reference  may  be  voidable,  yet  the  parties  have  power, 
after  the  controversy  has  arisen,  to  agree  upon  an  arbitration,  which 
agreement  will  bind  them,  and  of  course,  they  can  equally  ratify  the 
previous  agreement.  If,  then,  it  appears  that  they  have,  after  the  con- 
troversy, treated  the  agreement  to  refer  as  binding,  as  for  instance,  by 
going  on  with  a  hearing  under  it,  it  will  be  a  ratification,  and  they  will 
be  bound.  Roper  v.  Lendon,  1  El.  &  El.  825  ;  Burchell  v.  Marsh,  17 
How.  (U.  S.)  344;  Kill  v.  HollisUr,  1  Wils.  129 ;  Richardson  v.  Suf- 
folk Ins.  Co. ,  3  Mete.  (Mass.)  573.  A  refusal  to  pay  without  any  offer 
to  refer  is  a  waiver  of  the  provision.  Robinson  v.  Georges  Ins.  Co., 
17  Me.  131 ;  Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  (O.  S.)  558. 


TITLE   II. 
OF  LIFE  INSURANCE. 

ARTICLE   I. 

OF    LIFE    INSUBANCE    IN    GENERAL. 

Section  1.  In  generaL  It  is  said  that  the  contract  commonly 
called  life  insurance,  when  properly  considered,  is  a  mere  contract  to 
pay  a  certain  sum  of  money  on  the  death  of  a  person,  in  consideration 
of  the  due  payment  of  a  certain  annuity  for  his  life,  or  some  shorter 
period,  by  him,  the  annuity  being  calculated  according  to  his  probable 
chance  of  longevity,  and  that  this  contract  in  no  way  resembles  a  con- 
tract of  indemnity,  and  in  this  respect  differs  from  both  fire  and  marine 
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policies.  In  policies  for  life,  the  loss  is  sure  to  come,  and  tlie  only  un- 
certain element  is  the  date  when  it  will  come.  Dalhy  v.  London  Abh. 
Co.,  15  C.  B.  305.  In  some  of  its  forms,  however,  life  insurance 
seems  to  he  clearly  a  contract  of  indemnity.  Where,  for  instance,  a 
creditor  insures  the  life  of  his  debtor,  he  is  thereby  indemnified  against 
the  loss  of  his  debt  which  may  follow  his  sudden  death.  In  such  case, 
where  the  debtor  has  paid  tlie  premiums,  the  debtor  is  entitled  to  claim 
the  policy  when  the  debt  is  paid.  Knox  v.  Turner,  L.  E..,  9  Eq.  155. 
In  other  cases,  as  where  the  life  of  a  h\isband  is  insured  for  the  benefit 
of  his  wife,  it  is  also  an  indemnity  to  her  for  a  loss,  which  may  have 
in  it  an  unliquidated  pecuniary  element.  This  is  more  evident,  when, 
as  oflen  in  England,  it  is  made  a  covenant  in  the  marriage  settlement 
that  the  intended  husband  shall  insure  his  life.  The  same  considera- 
tions apply  with  less  force  perhaps  in  other  cases  of  insurance  between 
relatives.  In  ordinary  policies  of  life  insurance,  the  damages  resulting 
are  unliquidated,  at  the  same  time  danger  of  fraudulent  loss  is  much 
diminished,  being  almost  confiued  to  the  offering  for  insurance  of  bad 
lives.  Therefore  it  is  more  assimilated  to  other  commercial  transac- 
tions, like  the  deposit  of  savings,  or  the  discount  of  notes.  A  man 
purchases,  for  a  certain  sum,  a  bill,  by  which  he  is  entitled  to  be  repaid 
a  larger  sum  at  a  fixed  future  time.  He  deposits  a  certain  sum  with 
the  hope  of  drawing  a  larger  sum  at  some  uncertain  future  time.  He 
pays  a  premium  and  thereby  purchases  a  contract  by  which  he  is  to  be 
paid  a  certain  sum  at  an  uncertain  time.  In  case  of  what  are  called 
endowment  policies  of  life  insurance,  this  is  still  more  evident,  where 
a  young  man  takes  an  endowment  policy  on  a  short  term,  the  only 
element  of  chance  is  the  contingency  of  his  dying  during  the  term  and 
the  indemnity,  for  that  forms  but  a  very  small  share  of  the  premium. 
§  2.  Insurable  interest.  It  is  essential  that  the  insurer  should 
have  an  interest  in  the  life  of  the  person  insured.  Guardian  Ins.  Co. 
V.  Rogan,  80  lU.  36 ;  Fromklin  Ins.  Co.  v.  Sefton,  53  Ind.  380.  But 
this,  like  all  other  principles,  is  to  be  construed  with  reference  to  the 
objects  for  which  it  is  established.  It  is  founded  on  the  repugnance 
of  the  law  to  wagering  or  gambling  contracts,  in  other  words,  those  by 
which  the  person  contracting  may  acquire  gain  without  the  risk  of 
some  proportionate  loss.  It  would  at  first  seem  difficult  to  see  how  a 
person  can  have  an  insurable  interest  in  his  own  life,  for  the  contract 
affords  no  compensation  to  him.  But  such  policies  must  rather  be 
considered  as  resting  upon  the  interest  which  his  representatives  have 
in  his  life.  Provident  Ins.  Co.  v.  Baum,  29  Ind.  236.  Where  some 
other  person  than  the  insured  makes  the  contract,  in  order  to  support  it 
some  direct  interest  must  be  proved,  for  else  it  would  not  only  be  a 
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wagering  contract,  but  an  impertinent  interference  with  a  third  party, 
on  whose  life  the  contractors  would  put  a  price.  What  the  required 
interest  is,  will  be  illustrated  by  the  following  decisions.  Where  a 
young  woman  was  without  property  and  had  been  supported  and  edu- 
cated by  her  brother,  who  stood  to  her  in  loco  parentis,  and  whose 
death  would  have  Ipft  her  destitute,  and  he  was  about  to  go  to  South 
America,  it  was  held  that  she  could  insure  his  life  for  her  own  benelit. 
Lord  V.  Dall,  12  Mass.  115.  The  interest  must  be  a  pecuniary  one, 
otherwise  the  loss  could  not  be  made  good  by  money.  Halford  v. 
Kymer,  10  B.  &  C.  725.  If  a  son  is  a  minor,  who  can  render  service, 
and  to  whom  advances  have  been  made,  his  father  has  an  insurable 
interest.  Mitchell  v.  Union  Ins.  Co.,  45  Me.  104.  In  Loomis  v. 
Eagle  Ins.  Co.,  6  Gray  (Mass.),  396,  the  com-t  go  further  and  say,  we 
cannot  doubt  that  a  parent  has  an  interest  in  the  life  of  a  child  and 
vice  versa  a  child  in  the  life  of  a  parent,  not  merely  because  they  are 
bound  to  support  their  lineal  kindred  when  in  need  of  relief,  but  upon 
considerations  of  strong  morals  and  the  force  of  natural  affections  be- 
tween near  kindred,  operating  more  efficaciously  than  those  of  positive 
law.  Reserve  Ins.  Co.  v.  Kane,  81  Penn.  St.  154 ;  Iloyt  v.  N.  Y. 
Ins.  Co.,  3  Bosw.  (N.  Y.)  440  ;  Miller  v.  Eagle  Ins.  Co.,  2  E.  D. 
Smith  (N.  Y.),  286 ;  contra.  Guardian  Ins.  Co.  v.  Mogan,  80  111.  35. 
A  wife  has  sufficient  interest  in  the  life  of  her  husband,  and  divorce 
will  not  deprive  her  of  her  insurance.  McKee  v.  Phmnix  Ins.  Co., 
28  Mo.  383.  So  even  of  a  woman  not  married,  but  living  with  a  man 
as  his  wife  and  treated  and  supported  as  such.  Equitable  Ass.  Soc.  v. 
Patterson,  41  Ga.  338 ;  5  Am.  Rep.  535.  So  a  woman  under  con- 
tract of  marriage  has  an  interest  in  the  life  of  her  intended  husband. 
Chlsholm\.  National  Cojpital Ins.  Co.,  62  Mo.  213 ;  14  Am.  Rep.  514. 
A  creditor  has  an  interest  in  the  life  of  his  debtor.  Anderson  v. 
Edie,  cited  in  Park  on  Ins.  432.  Even  if  the  debt  is  one  wdiich  is 
voidable  (id.)  or  to  which  the  statute  of  lunitations  may  be  pleaded 
as  a  bar.  Pawls  v.  American  Ins.  Co.,  36  Barb.  (N.  Y.)  357  ;  S.  C, 
27  N.  Y.  (13  Smith)  282 ;  Mowry  v.  Home  Ins.  Co.,  9  R.  I.  346.  So 
where  a  partnership  is  formed,  money  being  placed  against  skill,  in  di- 
viding the  profits,  the  partners  advancing  money  may  insure  the  other 
partner's  life.  Valton  v.  JVational  loan  Fund  Ass.  iSoc,  22  Barb. 
(N.  Y.)  9  ;  S.  C,  20  N.  Y.  (6  Smith)  32.  Of  the  same  nature  is  a  loan 
to  start  another  in  business,  with  a  promise  of  repayment  with  profits. 
Bevin  v.  Conn.  Ins.  Co.,  23  Conn.  244 ;  Moi^rell  v.  Trenton  his.  Co., 
10  Cush.  (Matis.)  282  ;  Trenton  Ins.  Co.  v.  Johnson,  24  N.  J.  577.  A 
servant  has  an  insurable  interest  in  the  life  of  his  master  who  has 
employed  liim  for  a  fixed  term  {Ilebdon  v.  West,  3  Best  &  Sm.  578) ; 
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and  a  master  in  the  life  of  his  sen-ant.  MilUr  v.  Eagle  Ins.  Co.,  2 
E.  D.  Smith  (N.  Y.),  268.  A  promise  by  a  creditor  that  a  debt  shall 
not  be  called  for  while  he  lives  does  not  give  the  debtor  an  insurable 
interest.  Hehdan  v.  Best,  3  B.  &  S.  578.  A  policy  cannot  be  as- 
signed to  one  who  has  no  interest.  Franklin  Ins.  Co.  v.  Sefton,  53 
Ind.  380  ;  contra,   Valtmi  v.  Nat.  Life  Ass.,  20  N.  Y.  (6  Smith)  32. 

§  3.  Warranty.  A  warranty  is  a  condition  precedent,  and  its  terms 
must  be  strictly  complied  with.  Barteau  v.  Phmnix  Ins.  Co.,  67  N.  Y. 
(22  Sick.)  595.  It  lies  at  the  base  of  the  contract,  and  the  insured  can 
recover  onl}'^  when  he  has  fulfilled  its  conditions.  Any  statement  upon 
the  literal  truth  or  fulfillment  of  which  the  validity  of  the  contract 
depends,  is  a  warranty.  The  parties  may  make  any  statement  a  war- 
ranty, even  if  it  is  of  no  importance.  Yet,  its  importance  is  an  ele- 
ment in  determining  what  the  meaning  is.  O'Niel  v.  Buffalo  Ins. 
Co.,  3  Comst.  (N.  Y.)  122. 

The  whole  contract  is  to  be  construed  together.  Camphdl  v.  N.  E.  Ins. 
Co.,  98  Mass.  381 ;  Price  v.  Phoenix  Ins.  Co.,  17  Minn.  497  ;  10  Am. 
Rep.  166.  The  courts  will  endeavor  to  construe  the  policy  so  that  it 
may  be  supported  by  a  substantial  compliance  with  its  provisions.  Thus 
where  an  inquiry  is  made  whether  the  a2:)plicant  has  suffered  any  serious 
injmy,  it  will  be  held  to  refer  not  to  the  pain  caused  by  it,  but  to  its 
effect  on  the  applicant's  health  at  the  time  of  insurance.  Union  Ins. 
Co.  V.  Wilkinson,  13  "Wall.  (U.  S.)  222 ;  Highee  v.  Guardian  Ins. 
Co.,  ^^  Barb.  (N.  Y.)  462.  ^  If,  however,  he  answers  untruly  any  ques- 
tion where  the  answer  is  made  a  warranty,  as  by  denying  that  he  has 
had  a  disease  named  {Barteau  v.  Phcenix  Ins.  Co.,  1  Hun  [N.  Y.], 
430  ;  3  N.  Y.  Sup.  [T.  &  C]  576 ;  Foot  v.  jEtna  Ins.  Co.,  4  Daly  [N. 
Y.],  285  ;  61  N.  Y.  [16  Sick.]  571 ;  Vose  v.  Eagle  Ins.  Co.,  6  Cush. 
[Mass.]  72) ;  or  denying  that  he  had  a  family  physician  {Monk  v. 
Union  Ins.  Co.,  6  Robt.  [N.  Y.]  455) ;  the  question  arises  as  to  his 
belief  or  the  materiality  of  the  matters  inquii*ed  about,  but  the  policy 
is  void.  Mutual  Benefit  Ins.  Co.  v.  Cannon,  48  Ind.  264  ;  Anderson 
V.  Fitzgerald,  4  H.  L.  Cas.  484.  It  will  not  help  the  insured  that  he 
was  entirely  ignorant  of  the  disease.  Duckett  v.  Williomis,  4  Tyrw. 
240.  Where  the  warranty  is  that  the  insured  has  had  no  disease,  it 
may  be  for  the  jury  or  the  court  to  decide  the  validity  of  the  policy, 
for  not  every  slight  indisposition  is,  as  matter  of  law,  a  disease.  Life 
Ins.  Co.  V.  Francisco,  16  Wall.  (U.  S.)  672.  Severe  sickness  does  not 
refer  to  the  ordinary  diseases  of  the  country  which  readily  yield  to 
medical  treatment.  Southern  Ins.  Co.  v.  Wilkinson,  53  Ga.  535 ; 
Boos  V.  Wcn'ld  Ins.  Co.,  64  N.  Y.  236.  So,  "  in  good  health  "  does 
not  imply  absolutely  perfect  health.     Peacock  v.  iV.    Y.  Ins.  Co., 
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20  ]!^.  Y.  293.  A  mere  statement  of  the  occupation  of  the  insured 
is  not  a  warranty.  Providential  Ins.  Co.  r.  I^eufiell,  49  111.  180; 
Perrins  v.  Gen.  Travelers'  Lis.  Co.,  2  El.  &  El.  317. 

§  4.  Representations.  A  representation  is  a  statement  incidental 
to  the  contract,  upon  the  faith  of  which  the  contract  is  entered  into.  If 
false  and  material  to  the  risk,  it  avoids  the  contract.  Mutual  Benefit 
Ins.  Co.  V.  Miller,  39  Ind.  475.  It  differs  from  a  warranty  in  that  a 
less  strict  compliance  with  its  terms  by  the  insm'ed  is  required,  Hig- 
hee  V.  Guardian  Ins.  Co.,  QQ  Barb.  (N.  T.)  462;  53  N.  Y.  (8  Sick.) 
603.  But  even  if  made  by  mistake  and  in  good  faith,  a  breach  avoids 
the  policy.  The  policy,  however,  often  calls  only  for  good  faith  and 
then  error  will  not  avoid  it.  The  misrepresentation  must  be  material. 
BarUau  v.  Plumix  Ins.  Co.,  67  N.  Y.  (22  Sick.)  595.  The  parties 
may  decide  in  the  contract  what  is  material.  The  question  of  the 
truth  of  the  statement  will  ordinarily  be  for  the  jury.  Thus,  where 
the  applicant  in  answer  to  a  question  whether  he  had  had  rheumatism, 
or  had  had  any  severe  sickness,  said  that  he  had  not  and  it  was 
proved  that  he  had  had  subacute  rhemnatism,  and  gastritis,  it  was 
left  to  the  jury  to  determine  whether  the  answers  were  true.  Price 
V.  Phcenix  Ins.  Co.,  17  Minn.  497 ;  10  Am.  Rep.  166.  So  if  the 
question  be,  whether  he  is  employed  in  the  military  service,  the  jury 
must  decide  whether  the  facts  show  such  an  employment ;  or  whether 
lie  has  had  any  sickness,  they  may  determine  whether  the  facts  proved 
amounted  to  sickness,  as  understood  by  the  parties.  But  they  caimot 
consider  whether  the  matters  inquired  about  are  material.  Mutual 
Benefit  Ins.  Co.  v.  Wise,  34  Md.  583.  The  representation  must  con- 
tinue true  up  to  the  time  when  the  contract  is  closed.  Any  change  in 
the  health  or  circumstances  of  the  parties  during  the  negotiations 
which  would  naturally  have  an  influence  on  the  insurers  to  deter  them 
from  making  the  contract  must  be  disclosed.  Pose  v.  Med.  Ins.  Co., 
11  Ct.  of  Sess.  (S.  C.)  2d  Ser.  345.  Such  for  instance  as  a  change  from 
a  mild  to  a  severe  type  of  disease.  Brady  v.  N.  W.  Ins.  Co.,  11  Mich. 
425.  If  the  representation  is  true  when  the  bargain  is  closed,  a  subse- 
quent ciiange  is  immaterial.  Peichardv.  Manhattan  Ins.  Co.,  31  Mo. 
518 ;  Benham  v.  United  Chiaranty  Ass.  Co.,  7  Exch.  744.  If  the  in- 
surer desires  to  have  any  control  over  such  matters,  he  must  make  them 
a  i)art  of  the  contract.  If  a  ^vritten  application  be  made,  proof  of 
verl>Hl  statements  will  be  excluded.  Pawls  v.  American  Ins.  Co.,  27 
N.  Y.  (13  Smith)  282.  If  the  parties  liave  not  in  the  contract  determined 
the  question  of  the  materiality  of  tlie  representation,  it  may  bo  aques* 
tion  for  the  jury  to  determine  from  the  circumstances.  Thus,  represen- 
tations as  to  the  pecuniary  means  or  social  or  business  relations  of  the 
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insured  may  be  material  if  they  influenced  the  insurers,  as  that  he  was 
a  partner  and  tlie  moneyed  man  of  a  firm,  to  the  other  alleged  mem- 
bers of  which  he  assigned  the  policy.  Valton  v.  National  Loan  Fund 
Ass.  Soc,  20  N.  Y.  (6  Smith)  32.  Whether  a  false  representation  that 
the  party  had  no  other  insurance  on  his  life  was  material,  was  left  to  the 
jury.  Wai7iewrig/it  v.  Bland,  1  M.  &  E.  481 ;  S.  C,  6  Tyrw.  417. 
Where  the  statement  is  that  the  applicant  never  used  opium,  liquor  or 
tobacco,  then-  use  as  medicines  does  not  make  the  representation  false. 
Riffhee  V.  Guardian  Ins.  Co.,  GQ  Barb.  462  ;  53  N.  Y.  (8  Sick.)  603. 
A  verbal  statement  on  receiving  a  renewal  receipt  is  a  mere  represen- 
tation and  does  not  make  the  policy  void,  unless  it  is  material  and 
induced  the  continuance  of  the  policy.  Mutual  Benefit  Ins.  Co.  v. 
Robertson,  59  111.  123  ;  14  Am.  Rep.  8.  The  burden  of  proving  the 
answers  to  the  insurer's  questions  untrue,  is  upon  the  insurer.  Pied- 
mont Ins.  Co.  V.  Ewing,  92  U.  S.  377 ;  Jones  v.  BrooTdyn  Ins.  Co., 
61  N.  Y.  79.  Where  it  was  stipulated  in  the  application  that  the 
answers  were  fair  and  true,  that  they  should  form  the  basis  of  the  con- 
tract, that  if  any  of  them  were  untrue  or  fraudulent  they  should  avoid 
the  policy,  they  were  material  representations,  not  warranties.  Price 
V.  PJicenix  Ins.  Co.,  17  Minn.  497 ;  12  Am.  Rep.  166.  It  is  for  the 
jury  to  determine  whether  there  has  been  a  substantial  compliance 
with  the  representations  or  whether  they  are  substantially  true.  Mil- . 
ler  V.  Mutual  Benefit  Ins.  Co.,  31  Iowa,  216  ;  7  Am.  Rep.  122  ;  Mur 
tual  Benefit  Ins.  Co.  v.  Wise,  34  Md.  582.  Thus  the  jury  passed  upon 
the  question  whether  a  certain  disease  was  bronchitis  (Gamjybell  v.  N. 
E.  Ins.  Co.,  98  Mass.  381),  or  whether  another  disease  was  rheuma- 
tism, or  whether  it  constituted  a  severe  sickness.  Price  v.  Phcenix 
Ins.  Co.,  17  Minn.  497;  10  Am.  Rep.  166.  It  is  enough  if  the  jury 
find  the  representation  to  be  substantially,  though  not  literally,  true. 
iT.  A.  Ins.  Co.  V.  Throo^,  22  Mich.  146  ;  7  Am.  Rep.  638 ;  Bighee  v. 
Guardian  Ins.  Co.,  GQ  Barb.  (N.  Y.)  462 ;  53  N.  Y.  (8  Sick.)  603 ; 
Buford  V.  N.  Y.  Ins.  Co.,  5  Oreg.  334.  A  comparison  of  the  difier- 
ent  parts  of  the  policy  may  reduce  what  would  otherwise  be  a  war- 
ranty to  a  representation.  Thus  where  a  statement  is  requked  to  be 
true,  but  the  form  given  is  a  statement  to  the  best  of  the  applicant's 
belief,  or  it  is  afterward  provided  that  the  fraudulent  statements  shall 
make  the  policy  void,  it  is  a  representation.  Fovjkes  v.  Manchester 
Ass.  Co.,  3  F.  &  F.  440 ;  WasMngto?i  Ins.  Co.  v.  Harney,  10  Kans. 
525.  Though  the  false  answers  are  inserted  by  the  fraud  of  the  agent, 
the  policy  is  still  void.  Ryan  v.  World  Ins.  Co.,  41  Conn.  168 ;  19 
Am.  Rep.  490 ;  contra,  Rochford  Ins.  Co.  v.  Nelson,  75  111.  548. 
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§  5.  Concealment.  A  concealment  corresponds  negatirely  to  a  rep- 
resentation. One  misleads  the  insurer  bj  the  statement  of  what  is 
false,  the  other  equally  misleads  him  by  the  concealment  of  what  he 
ought  to  know.  It  is  the  designed  intentional  withholding  of  some 
fact  material  to  the  risk,  which  good  faith  required  that  the  insured 
should  disclose.  That  which  the  contract  in  terms  requires  the  insured 
to  disclose  is,  not  the  subject  of  concealment,  but  of  warranty,  or  of 
representation,  of  which  we  have  treated  above.  In  determining 
whether  the  withholding  of  information  was  intentional,  the  insured 
will  be  presumed  to  possess  ordinary  intelligence  and  knowledge.  If 
he  is  asked  whether  he  has  any  disease,  and  he  does  not  know  that 
he  has,  yet  he  is  bound  to  disclose  any  symptoms  of  disease.  Vose 
V.  Eagle  Ins.  Co.,  6  Cush.  (Mass.)  42 ;  Miles  v.  Conn.  Ins.  Co.,  3  Gray 
(Mass.),  580.  Where  the  insured  omitted  to  mention  that  he  had  at  a 
previous  time  been  insane,  it  was  no  concealment,  if  ^o  question  on  the 
point  was  asked,  although  the  insurers  did  not  wish  to  insure  insane 
persons.  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  T.  52 ;  Y  Am.  Kep. 
410.  Where  the  applicant  was  asked  whether  he  had  had  any  sickness 
within  ten  years,  he  was  not  wrong  in  omitting  to  mention  a  slight  in- 
disposition which  would  not  ordinarily  be  called  a  sickness.  Wise  v. 
Mutual  Benefit  Ins.  Co.,  34  Md.  582  ;  Brittony.  Mutual  Benefit  Ins. 
Co.,  3  N.  Y.  Sup.  220.  The  inquiries  are  presumed  to  relate  to  matters 
which  affect  the  general  health  and  the  continuance  of  life,  and  not  to 
temporary  and  occasional  ailments.  And  a  disease  of  well-marked  syinp 
toms  and  alarming  character,  which  is  generally  regarded  as  affecting  the 
general  health  and  as  threatening  the  continuance  of  life,  must  be  dis- 
closed. Barteau  v.  Phmnix  Ins.  Co.,  67  Barb.  (N.  Y.)  260  ;  S.  C,  67  N. 
Y.  (22  Sick.)  595.  Where  the  applicant  stated  that  he  was  not  aware  of 
any  disorder  or  circumstance  tending  to  shorten  life,  it  is  not  enough 
that  physicians  differed  about  the  effect  of  a  sickness  which  he  had 
had,  if  he  honestly  believed  his  answer  to  be  true.  Jones  v.  Provincial 
Ins.  Co.,  3  C.  B.  (N.  S.)  65.  Where  the  applicant  was  required  to 
name  the  physician  usually  employed  by  him,  and  answered  "  none," 
when  in  truth  he  had  occasionally  consulted  a  physician  about  a  long- 
standing cough,  and  had  been  rejected  by  the  examining  physician  of 
another  compan}'^,  the  policy  was  held  void  for  concealment.  Iloi'n  v. 
Aniieahlii  Ins.  Co.,  64  Barl).  (N.  Y.)  81.  A  failure  to  state  facts  known 
to  the  insurer,  or  which  he  ought  to  have  known,  or  which  are  rather  for 
his  benefit  than  liis  injury,  is  no  concealment.  If  tlic  insurer  puts  in- 
terrogatories on  certain  ])oint8,  he  thereby  raises  a  presumption  that  he 
does  not  care  for  information  on  related  pomts.  A  general  statement, 
sufficient  to  put  the  insurers  upon  inquiry,  if  they  desire  fuller  details, 
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is  enough.  Where  tlie  question  put  calls  only  for  an  expression  of 
opinion,  it  is  enough  if  it  is  honestly  answered.  Ilogle  v.  G^iarcZlan 
Ins.  Co.,  6  Robt.  (N.  Y.)  567 ;  4  Abb.  (N.  S.)  346.  An  answer  may 
be  true  and  yet  not  the  whole  truth,  and  so  be  a  concealment,  as  where 
the  insured  states  that  he  has  been  sick  one  week,  when  he  has  been 
sick  a  month,  or  that  he  has  had  a  physician  once,  when  he  has  had  one 
several  times  {Cazenove  v.  British  Equitable  Assoc,  6  C.  B.  [N.  S.] 
437) ;  or,  where  he  states  that  his  employment  is  of  one  nature,  and 
he  omits  to  mention  another  more  hazardous  occupation  in  which  he 
is  engaged  {Perrins  v.  Mar.  Tram.  Ins.  Co.,  2  El.  &  El.  317;  Hart- 
man  y.  Keystone  Ins.  Co.,  21  Penn.  St.  466) ;  or,  where,  having  more 
than  one  medical  attendant,  he  names  only  one,  and  that  the  one  least 
able  to  give  information.  Morrison  v.  Muspralt,  4  Bing.  60 ;  Hut- 
ton  V.  Waterloo  Ass.  Sac,  1  F.  &  F.  735 ;  Monk  v.  Unio7i  Ins.  Co.,  6 
Robt.  (N.  Y.)  455.  So,  if  he  returns  an  evasive  answer  by  referring  to 
the  surgeon's  report,  when  he  is  well  informed  as  to  all  the  matters  in- 
quired about.  Smith  v.  ^Etna  Ins.  Co.,  49  N".  Y.  (4  Sick.)  211.  A  mis- 
statement or  concealment  by  an  agent  of  the  insured  is  equally  as  fatal 
as  if  made  by  the  insured  himself.  Where  reference  is  made  to  any 
person  as  a  source  of  information,  he  is  not  the  agent  of  the  insured, 
and  he  is  not  held  responsible  for  the  accuracy  of  his  answers,  if  the 
misrepresentations  or  concealments  are  without  his  knowledge  or  con- 
sent. Wheelton  v.  Hardisty,  8  El.  &  Bl.  232 ;  Rawls  v.  Ainerican 
Ins.  Co.,  36  Barb.  (N.  Y.)  357 ;  S.  C,  27  F.  Y.  (13  Smith)  282.  The 
materiality  of  the  following  matters  was  submitted  to  the  jury  :  that 
the  insured  was  in  prison  at  the  stated  place  of  residence  {Huguenin 
V.  Rayley,  6  Taunt.  186);  that  he  had  been  insane  twenty  years  before 
{Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  [2  Sick.]  52 ;  7  Am.  Rep. 
410) ;  or  that  the  insured,  a  single  woman,  had  had  a  child  a  year  or 
two  before  {Edwards  v.  Barrow,  Ellis  on  Ins.  116) ;  or  statements  of 
his  pecuniary  situation  made  to  the  medical  examiner  and  bearing  on 
the  care  he  was  likely  to  receive.  Ilogle  v.  Guardian  Ins.  Co.,  4  Abb. 
Pr.  Cas.  (N.  S.)  346  ;  6  Rob.  567. 

§  6.  Health,  liabits,  suicide.  As  the  rate  of  premium  must  be 
fixed  by  a  calculation  of  the  probable  length  of  life,  it  is  necessary 
that  the  insurer  should  be  fully  informed  upon  all  matters  which  make 
the  case  of  the  applicant  an  exceptional  one.  The  standard  applica- 
tions and  policies  are  usually  very  guarded  uDon  all  these  points.  Tt 
is  held  that  a  warranty  of  health,  or  of  good  health,  simply  means  that 
the  applicant  is  in  a  reasonably  good  state  of  health,  and  such  a  life  as 
ought  to  be  insured  at  the  common  rates.  He  need  not  be  free  from 
every  infirmity.  PeaoocTc  v.  iV.  Y.  Ins.  Co.,  20  N.  Y.  (6  Smith)  293  ; 
Vol.  lY.— 13 
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Life  Ins.  Oo.  v.  Francisco,  17  "Wall.  (U.  S.)  672 ;  Highee  v.  Oua/rdicm 
Ins.  Co.,  53  jST.  Y.  (8  Sick.)  603.     It  was   no  breach  that   he  had  re- 
ceived a  wound  which  so  affected  him  that  he  conld  not  retain  his 
urine  or  faeces  {Ross  v.  Bradshaw,  1  "Wm.  Bl.  312)  or  that  he  had 
violent  attacks  of  the  gout.      Willis  v.  Poole,  2  Parke  on  Ins.  650.     A 
warranty  that   the  applicant   was  free   from   any  disease  tending  to 
shorten  life,  was  construed  to  apply  only  to  diseases  of  a  serious  na- 
ture, and  which  have  a  continuing  tendency  to  produce  death.     Where 
the  disorder  was  uncertain  in  its  nature,  and  might  proceed  either  from 
a  defect  of  the  internal  organs,  or  from  dyspepsia,  it  was  left  to  the 
jury.     Hose  v.   /Sta?'  Ins.    Co.,   2  Ir.  Jur.   (O.  S.)  206 ;   Barteau  v. 
Phoenix  Ins.  Co.,  67  Barb.  (N.  Y.)  354  ;  67  N.  Y.  (22  Sick)  595.     Good 
health  means  apparent  good  health,  without  any  known  or  felt  symp- 
toms of  sickness  {Hutchinson  v.  Nat.  Loa/n  Ass.  Soc,  7  Ct.  Sess.  [Sc] 
2d  Ser.  467 ;  Born  v.  Amicable  Ins.  Co.,  64  Barb.  [N.  Y.]  81)  and  is 
for  the  jury.    Boos  v.  World  Ins.  Co.,  64  K.  Y.  (19  Sick.)  236.     That 
death  ensues  from  some  slight  indisposition  existing  at  the  time  of  in- 
surance, does  not  prove  that  the  insured  was  not  in  good  health.    Wat- 
son V.  Mainwaring,  4  Taunt.  763 ;  Eclectic  Bis.   Co.  v.  Fahrenkrug, 
68  111.  468.     Predisposition  to  a  disease  of  such  a  character,  and  to  such 
a  degree  as  to  seriously  affect  the  health,  is  inconsistent  with  good 
health.     N.  Y.  Ins.  Co.  v.  Flach,  3  Md.  341.      If  on  full  information 
the  insurers  would  charge  beyond  the  ordinary  premium,  the  life  can- 
not be  classed  as  a  healthy  one.     Brealey  v.  Collins,  1  You.  317  ;  Ross 
V.  Bradshaw,  1  Wm.  Bl.  312 ;  Smith  v.  ^tna  Ins.  Co.,  49  N.  Y.  (4 
Sick.)  211.      Inquiries  as  to  whether  the  insured  has  had  any  serious  dis- 
ease, or  disease  which  would  tend  to  shorten  life,  relate  to  matters  which 
even  among  experts  are  matters  of  opinion,  and  in  tlie  case  of  the  insured 
must  be  wholly  so,  and  are  therefore  held  only  to  call  for  his  honest  opin- 
ion, and  if  he  gives  that,  it  is  enough.     Hogle  v.  Guardian  Ins.  Co.,  6 
Ptubt.  (N.  Y.)  567  ;  4  Abb.  (N.  S.)  346  ;  Jonesy.  Froviricial Ins.  Co.,  3 
C.  B.  (N.  S.)  65.  So  where  the  inquiry  is  whether  the  applicant  has  been 
afflicted  with  any  particular  disease  or  symptom  of  disease.     Where 
the  incpiiry  is  wlietli^r  the  applicant  is  afflicted  with  or  su])ject  to  fits, 
it  means  not  that  he  has  never  had  a  fit  accidentally,  but  that  he  is  not 
a  jMirson  ha])itually  afflicted  or  liable  to  fits.      Chattock  v.  Shaw,  1 
Mood.  &  R(jb.  498.     So  of  a  question  as  to  gout;  the  applicant  must 
have  had  it  in  some  sensible  appreciable  form  so  that  he  knew  what  it 
was.     Fowkes  v.  MancJiester  Ins.   Co.,  3  F.  &  F.  440.     Wliere  the 
questions  related  to  the  spitting  of  blood,  or  bronchitis,  it  was  left  to 
the  jury  whether  the  symptoms  were  so  recent  or  severe  as  to  call  for 
mention.     {Campbell  v.  N.  F.  Ins.  Co.,  98  Mass.  381 ) ;  but  in  a  clear 
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case  the  court  may  decide  it.  Vose  v.  Eagle  Ins.  Co.^  6  Cusli.  (Mass.) 
42 ;  Geach  v.  Ingall^  14  Mees.  &  W.  95  ;  Mutual  Benefit  Ins.  Co.  v. 
Miller.,  39  Ind.  475.  Where  the  question  was  whether  the  spitting 
of  blood  came  from  the  lungs,  or  the  stomach,  it  was  left  to  the  jury. 
Fried  r.  Royal  Ins.  Co.,  47  Barb.  (K.  Y.)  127 ;  S.  C,  50  N.Y.  (5  Sick.) 
243.  Any  concealment  with  regard  to  medical  attendants,  if  inquired 
about,  is  fatal.  Horn  v.  Amicable  Ins.  Co.,  64  Barb.  (JST.  Y.)  81.  That 
the  insured  was  soon  after  stricken  with  disease  does  not  prove  that  he 
was  not  in  t^ood  health  when  the  insurance  was  effected.  Eclectic  Ins. 
Co.  V.  Fahrenhrug,  68  111.  468.  Fainling  fits  are  not  epileptic  or 
other  fits.  Shilling  v.  Accidental  Death  Ins.  Co.,  1  F.  &  F.  116.  A 
disease  requiring  confinement  seems  to  be  one  where  a  physician  is 
necessary.  Cazenove  v.  Brit.  Eg.  Ass.  Co.,  6  C.  B.  (N.  S.)  437.  A 
warranty  thai  the  applicant  is  of  sober  and  temperate  habits,  means 
that  he  has  been  a  temperate  man  for  a  sufficient  time  to  constitute  a 
habit.  It  is  not  necessary  that  his  indulgence  should  be  such  as  to 
injm-e  his  health.  It  is  enough  if  he  is  not  of  habitual  sobriety. 
Southcombe  v.  Merriman,  1  Carr.  &  Marsh,  286.  The  insurers  have 
a  right  to  know  that  he  has  lately  had  delirium  tremens  and  has  been 
under  medical  treatment  in  consequence  of  excessive  drinking.  Hui- 
ton  V.  Waterloo  Life  Ass.  Soc,  1  F.  &  F.  735.  The  use  of  drugs  or 
spirits  to  such  an  amount  as  to  endanger  health  ought  to  be  disclosed, 
where  the  insurers  inquire  as  to  his  health.  Forhes  v.  Edinhurg  Ass. 
Co.,  10  Ct.  Sess.  (Sc.)  1st  Ser.  451.  Addicted  to  the  excessive  use  of  in- 
toxicating liquor,  means  an  habitual  excessive  use.  Mowry  v.  Home 
Ins.  Co.,  9  R.  I.  346.  Habits  of  intempei'ance  acquired  after  the  com- 
pletion of  the  contract,  will  not  avoid  the  policy  unless  they  are  war- 
ranted against.  Relchard  v.  Manhattan  Ins.  Co.,  31  Mo.  518  ;  Iler- 
ton  V.  Equitable  Ass.  Soc,  2  Big.  Life  &  Ac.  Reps.  108.  A  man  can- 
not be  said  to  have  been  always  of  temperate  habits,  who,  though 
usually  so,  occasionally  indulges  in  debauches,  which  sometimes  bring 
on  delirium  tremens.  Mutual  Ben.  Ins.  Co.  v.  Hotterhoff,  2  Cir.  L. 
C.  Rep.  (Ohio)  379.  But  occasional  moderate  indulgence  is  not  a 
violation  of  the  warranty.  Swick  v.  Home  Ins.  Co.,  1  Ins.  L.  J.  415  ; 
2  Dill.  (U.  S.)  160.  If  a  death,  "  by  reason  of  intemperance,"  is  not 
covered  by  the  policy,  it  must  appear  that  intemperance  was  the  proxi- 
mate cause  of  death.  If  it  is  only  a  contributing  cause,  as  where  it 
may  have,  in  some  degree,  affected  the  power  of  the  insured  to  resist 
disease,  it  is  not  enough.  Miller  v.  Mut.  Benefit  Ins.  Co.,  31  Iowa, 
216 ;  7  Am.  Rep.  122.  If  the  disease  of  which  the  insured  died  is 
caused  directly  by  intoxication,  as  delirium  tremens,  it  does  not  change 
the  case  that  it  was  aggravated  by  exposure  or  improper  treatment,  and 
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might  not  otherwise  have  been  fatal.  Banney  v.  Mut,  Benefit  Ins.  Co. , 
U.  S.  C.  C.  1st  Cir.  1873.  A  misrepresentation  as  to  the  applicant's  age 
is  fatal.  Casenove  v.  British  Eq.  Ass.  Co.,  6  C.  B.  (N.  S.)  43 Y  ;  Mur- 
phy V.  Harris,  Batty  (Irish),  206.  A  party's  occupation  should  be 
truly  stated.  Harttnan  v.  Keystone  Ins.  Co.,  21  Penn.  St.  466  ;  Per- 
rinsY.  Ma/r.  db*Gen.  Tr.  Ins.  Co.,  2  El.  &  El.  317.  It  is  common  to  pro- 
vide that  the  insm-er  shall  not  be  liable  where  the  insured  shall  die  by 
his  own  hands,  or  take  his  own  life.  On  this  provision  the  question 
has  arisen  whether  the  clause  applies  where,  the  insured  was  insane  at 
the  time  of  the  act.  In  Breasted  v.  Farmers^  Loan  &  Trust  Co.,  4 
Hill  (K  T.),  73;  S.  C,  8  N.  Y.  299,  it  was  held  that  the  words  in 
tliis  connection  implied  a  criminal  act  done  with  a  consciousness  of  its 
nature.  In  Deam,  v.  American  Ins.  Co.,  4. Allen  (Mass.),  96,  it  was 
held  that  insanity  was  immaterial  and  the  ordinary  sense  of  the  words 
must  be  followed,  and  that  a  voluntary  self-destruction  where  the  party 
was  able  to  intend  the  result  reached  avoided  the  politjy.  Borradaile 
V.  mmter,  5  Man.  &  Gr.  639  ;  Schwdbe  v.  Clift,  2  Car.  &  K.  134  ;  S. 
C,  3  Man.  &  Gr.  437 ;  Dufaur  v.  Professional  Ass.  Co.,  25  Beav. 
602  ;  Nimick  v.  Mut.  Benefit  Ins.  Co.,  3  Brew.  (U.  S.)  502  ;  10  Am. 
Law  Reg.  (N.  S.)  81 ;  St.  Louis  Ins.  Co.  v.  Graves,  6  Bush  (Ky.), 
268  ;  White  v.  British  Emjpire  Ass.  Co.,  7  L.  R.  Eq.  394 ;  Cooper 
V.  Mass.  Ins.  Co.,  10^  Mass.  227;  3  Am.  Rep.  451;  Mallory  v. 
Travelers  Ins.  Co.,  47  N.  Y.  (2  Sick.)  52 ;  7  Am.  Rep.  410.  In  Gay 
V.  Uniaii  Ins.  Co.,  9  Blatchf.  (C.  C.)  142,  it  was  held  immaterial 
whether  the  insured  could  understand  the  moral  aspects  of  his  act. 
Inderry  v.  Life  Ins.  Co.,  1  Dill.  (C.  C.)  403;  S.  C,  15  Wall.  580. 
It  was  held  that  to  render  the  company  liable,  the  insured  must  be 
unable  to  use  a  reasonable  judgment  as  to  the  act.  Eastahrooh  v. 
Union  Ins.  Co.,  54  Me.  224 ;  Van  Zandt  v.  Mut.  Benefit  Ins.  Co.,  55 
N.  Y.  (10  Sick.)  169  ;  14  Am.  Rep.  215  ;  Phillips  v.  La.  Equi- 
tahle  Ins.  Co.,  26  La.  Ann.  404 ;  21  Am.  Rep.  549 ;  Pierce  v. 
Travelers'*  Ins.  Co.,  34  "Wis.  389 ;  Knickerhocher  Ins.  Co.  v.  Peters, 
42  Md.  414;  Hathaway  v.  Nat.  Ins.  Co.,  48  Yt.  335.  In  order 
to  avoid  this  question  the  insurers  have  sometimes  added  tlie 
words  " sane  or  insane"  and  they  constitute  a  valid  limitation.  Chap- 
man V.  Repuhlic  Ins.  Co.,  6  Biss.  (C.  C.)  238 ;  De  Gogorza  v.  Knich- 
erhoclf^T  Ins.  Co.,  65  N.  Y.  (20  Sick.)  232.  But  in  the  latter  case  it 
was  held  that  these  words  only  made  the  policy  void  where  the  act  was 
intended,  and  that  if  there  was  no  intention  to  take  life,  the  insured 
did  not,  in  the  sense  which  should  be  put  upon  these  words,  die  by  his 
own  hand.  If  the  policy  contains  no  provisions  of  this  sort,  death  by 
suicide  does  not  avoid  it.     Horn  v.  Anglo- Australian  Ina.  Co.,  7  Jur, 
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(N.  S.)  673 ;  Patrick  v.  Excelsior  Ins.  Co.,  67  Barb.  (N.  Y.)  202.  It 
would  be  against  public  policy  to  allow  a  man  to  insure  himself  against 
death  at  the  hands  of  justice,  or  by  his  own  criminal  act  {Amicable 
Ins.  Soc.  y.  Bolland,' '2,  Dow.  &  C.  1 ;  S.  C,  4  Bligh  [^.  S.],  194; 
Moore  v.  Woolsey,  4  E.  &  B.  243) ,  nor  could  a  person  claim  the  benefit 
of  a  policy  on  the  life  of  a  person  whose  death  he  had  caused.  Beed  v- 
Eoyal  Exch.  Ass.  Co.,  Feake's  Add.  Cas.  10.  But  in  Ilartman  v, 
Keyatone  Ins.  Co.,  21  Penn.  St.  466,  it  was  held  that  suicide  was  in 
effect  a  fraud  on.  the  insurer  which  would  bar  a  recovery.  Where  there 
was  a  provision  that  the  clause  against  suicide  should  not  affect  the  in- 
terest of  any  hona  fide  holder  for  value,  it  was  held  not  against  public 
policy.  Moore  v.  Woolsey,  4  E.  &  B.  243 ;  White  v.  British  Empire 
Ins.  Co.,  7  L.  R.  Eq.  394.  But  an  assignee  in  bankruptcy  is  not  such 
a  horiajlde  holder.  Jackson  v.  Forster,  1  El.  &  El.  463.  "Where  the 
policy  is  pledged  to  the  insurers,  they  are  Jena  ^cZe  holders  and  it  is 
good  so  far  as  to  extinguish  the  debt.  Solicitors'  Ass.  Go.  v.  Latrib, 
1  Hem.  &  M.  716 ;  S.  C,  2  De  Gex,  J.  &  S.  251 ;  Dufaxir  v.  Profes- 
sional Ass.  Co.,  25  Beav.  599 ;  Jones  v.  Consolidated  Ins.  o/nd  Ass. 
Co.,  26  id.  ^'o.  The  presumption  is  against  suicide  if  the  circum- 
stances are  uncertain.  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  (2 
Sick.)  52 ;  7  Am.  Rep.  410  ;  Guardian  Ins.  Co.  v.  Hog  an,  50  lU.  35. 
The  burden  is  on  the  party  alleging  insanity.  Terry  v.  Life  Ins.  Co., 
1  DiU.  (C.  C.)  403 ;  S.  C,  15  Wall.  580 ;  Knickerbocker  Ins.  Co.  v. 
Peters,  42  Md.  414 ;  Phillips  v.  Za.  Equitable  Ins.  Co.,  26  La.  Ann. 
404 ;  21  Am.  Rep.  549. 

§  7.  Residence,  Deatli  by  the  hand  of  justice.  Where  the  resi- 
dence of  the  insured  is  restricted  to  certain  counties,  if  a  license  is  given 
to  go  beyond  them  for  a  certain  time,  the  act  of  God,  as  by  sickness  or 
death,  preventing  his  return  within  the  time,  will  not  excuse  him. 
Evans  v.  U.  S.  Ins.  Co.,  64  N.  Y.  (19  Sick.)  304 ;  contra,  Baldwin  v.  JV. 
Y.  Ins.  Co.,  3  Bosw.  (N.  Y.)  530.  Where  he  exceeded  the  time,  sind 
then  was  taken  sick  and  died,  there  was  no  liability  of  the  insurers, 
whether  the  delay  had  any  thing  to  do  with  his  death  or  not.  Nightin- 
gale V.  State  Ins.  Co.,  5  R.  I.  38.  Where  the  permit  allowed  the  insured 
to  travel  by  one  route,  and  he  traveled  by  another,  but  the  change  did 
not  affect  the  risk,  the  court  were  divided.  Bevin  v.  Con7i.  Ins.  Co.,  23 
Conn.  244.  But  see  Hathaway  v.  Trenton  Ins.  Co.,  11  Gush.  (Mass.) 
448  below.  A  permit  indorsed  on  a  poHcy  after  its  issue  will  not  diminish 
the  rights  of  the  insured  under  the  policy  {Fo-rbes  v.  American  Ins. 
Co.,  15  Gray  [Mass.],  249) ;  but  if  indorsed  before  delivery,  it  will  be 
construed  as  part  of  the  policy.  Bainsford  v.  Eoyal  Ins.  Co.,  1  Jones 
&  S.  (N.  Y.)  453 ;  S.  C,  52  N.  Y.  (7  Sick.)  626.   If  a  permit  to  proceed 
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to  a  particular  place  is  written,  on  the  receipt  for  the  premium,  paid  when 
the  policy  is  taken,  it  is  an  independent  agreement.  It  authorizes  the 
insured  to  go  to  the  place,  but  not  to  reside  there.  Id.  Tho  "  settled 
limits  "  of  the  United  States  has  reference  only  to  the  fixed  political 
boundaries,  and  not  at  all  to  the  number  of  inhabitants.  Casler  v.  Conn. 
Ins.  Co.,  22  N.  Y.  (8  Smith)  427.  A  license  or  permit  will  be  construed 
against  the  company.  Thus  a  permit  to  reside  a  year  at  B  covers  a 
residence  there  in  any  year  during  the  continuance  of  the  contract. 
Notman  v.  Anchor  Ass.  Co.,  4  C.  B.  (N.  S.)  476.  A  permit  to  go  by 
sea  in  a  first-class  vessel  covers  a  passage  in  the  steerage  as  well  as  in 
the  cabin.  Taylor  v.  ^tna  Ins.  Co.,  13  Gray  (Mass.),  434.  Where 
the  terms  are  clear  they  must  be  complied  with,  and  going  even  by  a 
safer  route  will  be  a  breach.  Ilatkaway  v.  Trenton  Ins.  Co.^  11  Cush. 
(Mass.)  448.  The  restriction  upon  travel  or  residence  will  be  waived 
by  the  receipt  of  a  j^remium  after  a  known  violation  of  its  terms.  The 
knowledge  of  the  agent  is  that  of  the  principal.  Bevin  v.  Conn.  Ins.  Co., 
23  Conn.  244  ;  Wing  v.  Harvey,  5  De  G.,  M.  &  G.  265.  Where  a 
breach  of  the  condition  has  been  waived,  it  is  doubtful  whether  the 
condition  can  be  again  enforced. 

It  is  usually  provided  that  the  insurers  shall  not  be  liable  where  the 
insured  meets  "  death  by  the  hand  of  justice."  This  phrase  means  a 
death  at  the  hands  of  the  proper  officers  executing  a  judicial  sentence. 
Borradaile  v.  Hunter,  5  M.  &  G.  639.  It  does  not  cover  the  case  of  a 
riglitful  killing  in  any  other  case,  such  as  that  of  an  accused  person 
who  is  killed  by  an  officer  while  attempting  an  arrest.  Spruill  v.  H. 
C.  Ins.  Co.,  1  Jones'  (IST.  C.)  Law,  126.  It  has  been  held  that  such  an 
exception  is  unnecessary,  as  it  is  against  public  policy  to  allow  insurance 
against  the  consequences  of  a  capital  felony.  Amicable  Ins.  Soc.  v. 
Ballard,  2  Dow  &  C.  1 ;  S.  C,  4  Bligh  (N.  S.),  194.  But  this  reasoning 
would  seem  doubtful,  especially  where  the  insurance  was  for  the  benefit 
of  some  third  person.  A  cognate  exception  is  that  of  "  death  in  the 
known  violation  of  law."  This  language  is  broader,  and  its  meaning 
i.s  not  fully  settled.  Where  the  insured,  after  having  provoked  a  quar- 
rel, retreated  and  attempted  to  escape,  but  was  ^hot  by  his  adversary, 
it  was  held  not  to  be  within  this  clause.  Harper  v.  Phoenix  Ins.  Co., 
18  Mo.  109  ;  Overton  v.  ^t.  louis  Ins.  Co.,  39  Mo.  122.  Where  the 
insured  was  engaged  in  a  criminal  violation  of  law,  known  by  him  to 
l)e  so,  and  if  such  violation  of  law  might  have  reasonably  been  expected 
to  expose  him  to  violence,  which  might  endanger  life,  the  case  was 
within  the  exception.  Cluf  v.  Mutual  Benefit  Ins.  Co.,  13  Allen 
CMass.),  308 ;  S.  C,  99  Mass.  317 ;  Bradley  v.  Mutual  Benefit  Ins. 
Co.,  3  Lans.  (N.  Y.)  341 ;  S.  C,  45  N.  Y.  (6  Hand)  422. 
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Death  by  suicide  does  not  come  within  this  provision.  Patrich  v. 
Excelsior  Ins.  Co.,  67  Barb.  (N.  Y.)  202.  Where  the  insured  was  killed 
while  trotting  horses  for  money,  which  was  a  misdemeanor,  there  can 
be  no  recovery.  Ins.  Co.  v.  Seaver,  19  Wall.  (U.  S.)  531.  So  where 
she  died  in  consequence  of  a  criminal  operation  for  an  abortion.  Hatch 
V.  Mutual  Life  Ins.  Co.,  120  Mass.  634  ;  21  Am.  Eep.  541.  But  where 
a  man  was  killed  by  the  husband  of  a  woman  with  whom  he  had  just 
committed  adultery,  it  did  not  prevent  a  recovery.  Goetzmann  v.  Conn. 
Ins.  Co.,  3  Hun  (N.  Y.),  515 ;  5  N.  Y.  Sup.  (T.  &  C.)  572.  Unless  there 
is  proof  to  the  contrary,  the  criminal  laws  of  other  countries  will  be  pre. 
sumed  to  be  the  same  as  those  of  the  State  having  jurisdiction.  Bradley 
V.  Mutual  Benefit  Ins.  Co.,  45  N.  Y.  (6  Hand)  422  ;  6  Am.  Kep.  115. 
If  there  is  no  such  exception,  a  policy  covers  a  death  by  violence.  SpruiU 
V.  N.  C.  Ins.  Co.,  1  Jones'  (N.  C.)  L.  126.  Of  somewhat  the  same  char- 
acter is  a  common  exception  against  engaging  in  military  service.  A 
death  from  the  acts  of  thieves  or  banditti  during  the  disturbed  state  of 
affairs  resulting  from  insmTection  is  not  a  casualty  or  consequence  of  war 
or  rebellion,  nor  a  death  from  belligerent  forces.  The  incidental  service 
of  bridge-building  is  not  military  service.  Welts  v.  Conn.  Bis.  Co.,  46 
Barb.  (N.  Y.)  412  ;  S.  C,  48  N.Y.  (3  Sick.)  34 ;  8  Am.  Rep.  518.  If 
the  insured  connected  himself  in  any  form  with  the  belligerent  force, 
whether  he  held  a  commission  or  not,  he  enters  the  mihtary  service. 
Mitchell  V.  Mutual  Ins.  Co.,  Bliss  on  Ins.  643.  It  makes  no  difference 
that  the  service  was  not  voluntary.  Dillard  v.  Manhattan  Ins.  Co., 
44  Ga.  119  ;  9  Am.  Rep.  167. 

§  8.  Payment  of  premium.  Where  it  is  provided  that  the  policy 
shall  not  take  effect  until  the  premium  is  paid,  there  is  no  contract  until 
payment.  Schtvartz  v.  Germania  Ins.  Co.,  18  Minn.  448.  But  this 
clause  may  be  waived  by  a  delivery  of  the  policy  without  insisting  on 
payment.  Washoe  Man.  Co.  v.  Ilihernia  Bis.  Co.,  14  N.  Y.  Sup.  (7 
Hun)  74;  S.  C,  QQ  N.  Y.  (21  Sick.)  613;  Miller  y.  Brooklyn  Ins.  Co., 
12  Wall.  (U.  S.)  285.  Where  the  policy  acknowledges  the  receipt  of 
the  premium,  it  cannot  be  denied  for  the  purpose  of  defeating  the  con- 
tract. Basch  V.  Humboldt  Ins.  Co.,  35  N.  J.  429  ;  Teutonia  Ins  Co. 
V.  Mueller,  77  111.  22.  Credit  may  be  given.  Ins.  Co.  v.  Colt,  20  Wall. 
(U.  S.)  560  ;  Miss.  Valley  Ins.  Co.  v.  Bunklee,  16  Kans.  158.  Where 
the  policy  is  forfeited  if  the  premium  or  any  note  given  for  it  is  unpaid, 
a  failure  to  pay  the  note  terminates  it,  and  the  insurer  is  not  bound  to 
give  notice  of  the  time  of  its  maturity,  nor  to  demand  it.  Pitt  v. 
Berkshire  Ins.  Co.,  100  Mass.  500  ;  Catoir  v.  American  Ins.  Co.,  33  JST, 
J.  487  ;  Baker  v.  U7iion  Ins.  Co.,  43  IST.  Y.  (4  Hand)  283  ;  Bochner 
V.  Knickerlocker  Ins.  Co.,  63  N.  Y.  (17  Sick.)  160.  In  such  case  it  would 
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probably  excuse  the  insured  if,  either  by  statute,  or  by  the  contract,  the 
insurer  was  bound  to  give  the  insured  notice  of  the  maturity  of  the 
notes,  or  the  time  when  the  premium  was  due.  Where  the  pohcy  pro- 
vides that  it  shall  be  forfeited  if  the  premiums  are  unpaid,  but  contains 
no  provision  that  a  failure  to  pay  the  notes  shall  have  that  effect,  it 
will  not  be  construed  to  require  their  payment  to  avoid  a  forfeiture. 
McAllister  v.  N.  K  Ins.  Co.,  101  Mass.  558  ;  3  Am.  Rep.  404  ;  iV.  K 
Ins.  Co.  V.  Hasbrook,  32  Ind.  447.  If  there  is  no  provision  in  the  con- 
tract making  the  payment  of  the  premium  a  condition  precedent,  it  is 
merely  a  debt,  and  its  non-payment  does  not  affect  the  policy.  Woodjin 
V.  Asheville  Ins.  Co.,  6  Jones  (N.  C),  558.  The  insurer  has  a  right  to 
insist  upon  payment  in  legal  tender,  but  this  right  he  may  waive,  and  it 
is  a  question  of  evidence  whether  he  has  waived  it.  Any  thing  actually 
accepted,  without  reserving  any  objection,  is  good.  The  right  of  waiver 
rests  with  the  agent,  unless  he  is  expressly  deprived  of  it  by  the  princi- 
pal. RoUnson  v.  Int.  Ass.  Soc,  42  N.  Y.  (3  Hand)  54 ;  N.  Y.  Ins.  Co. 
V.  Clo^ton,  7  Bush  (Ky.),  179  ;  3  Am.  Rep.  290.  Such  an  agent  cannot 
accept  any  thing  but  money.  Hoffman  v.  Hancock  Ins.  Co.,  92  U.  S. 
(2  Otto),  161.  If  the  insurers  agree  to  take  payment  in  other  things, 
as  advertising,  or  board,  they  must  call  for  enough  to  pay  the  pre- 
mium. Kentucky  Ins.  Co.  v.  Jenks,  5  Ind.  96  ;  Schwartz  v.  Ger- 
rrtania  Ins.  Co.,  18  Minn.  448.  A  note,  if  so  given  and  accepted, 
will  be  payment.  Pitt  v.  Berkshire  Ins.  Co.,  100  Mass.  500.  Such 
payment  may  be  accepted  conditionally.  Thus,  the  note  may  provide 
that  the  pohcy  shall  be  void,  if  the  note  is  not  paid.  Wall  v.  Home 
las.  Co.,  36  N.  Y.  (9  Tiff.)  157 ;  Pitt  v.  Berkshire  Ins.  Co.,  100 
Mass.  500 ;  Patch  v.  Phoenix  Im.  Co.,  44  Yt.  481 ;  Ferebee  v.  N.  C. 
Ins.  Co.,  68  N.  C.  11.  A  verbal  agreement  to  give  indulgence,  made 
before  the  issue  of  the  policy,  cannot  be  proved  {Howell  v.  Knicker- 
bocker Lis.  Co.,  44  N.  Y.  [5  Hand]  276  ;  4  Am.  Rep.  675  ;  Coombs  y. 
Charter  Oak  Ins.  Co.,  65  Me.  382) ;  nor  a  custom  to  receive  overdue 
premiums.  Franklin  Ins.  Co.  v.  Sefton,  53  Ind.  380  ;  contra,  Helme 
v.  Phila.  Ins.  Co.,  61  Penn.  St.  107.  It  has  been  doubted  whether  an 
agent,  or  even  an  officer,  can  himself  assume  the  payment  to  the  insurer 
{Buff urn  V.  Fayette  Ins.  Co.,  3  Allen  [Mass.],  360  ;  Ferebee  v.  K.  C. 
Home  Ins.  Co.,  68  N.  C.  11) ;  but  in  Chickering\.  Globe  Ins.  Co.,  116 
Mass.  321 ,  it  was  held  to  be  a  good  payment.  Prince  of  Wales  Ass. 
Co.  V.  Ilardinrj' El  Rl.  6:  El.  183.  Wlicre  the  day  for  payment  falls 
on  Sunday  it  is  T)iiyal)le  on  Monday.  Canqibell  v.  Int.  Ins.  Co.,  4Rosw- 
(N.  Y.)  298  ;  Ilowlarul  v.  Cent.  Ins.  Co.,  121  Mass.  499.  A  state  of 
war  between  the  countries  of  the  respective  parties  excuses  the  non- 
payment of  a  premium.     Sands  v.  iT.  Y.  Ins.  Co.,  59  Barb.  (N.  Y. 


INSURANCE,    LIFE.  105 

557 ;  S.  C,  50  N.  Y.  (5  Sick.)  626.  Sudden  sickness  of  the  insured 
does  not  excuse  non-payment  {Howell  v.  Knickerbocker  Ins.  Co.,  44  N.Y. 
[5  Hand]  277  ;  4  Am.  Rep.  675) ;  nor  that  tlie  policy  lapsed  by  accident, 
tlie  insured  not  having  received  the  usual  notice.  Windus  v.  Tredega/r, 
15  L.  T.  (N.  S.)  108.  Where  the  insurers  have  for  years  sent  notice  of  the 
amount  due,  they  cannot  terminate  this  practice  without  notice.  Meyer 
V.  KnicTcerhocker  Ins.  Co..,  51  How.  (N.  Y.)  Pr.  263.  The  insurer's 
practice  and  course  of  dealing  may  be  such  as  to  induce  belief  that 
time  will  be  allowed,  and  then  they  will  be  estopped  to  deny  it.  Chicago 
Ins.  Co.  V.  Warner,  SO  111.  410.  A  provision  that  the  premium  may 
be  paid  within  twenty  days  after  the  day  on  which  it  is  due,  has  been 
held  not  to  extend  the  policy  so  that  a  death  within  that  period  would 
be  within  its  terras.  Simjpson  v.  Accidental  Death  Ins.  Co.,  2  C.  B. 
(N.  S.)  257 ;  Mut.  Benefit  Ins.  Co.  v.  Euse,  8  Ga.  534  yBuse  v.  Mut. 
Benefit  Lis.  Co.,  23  N.  Y.  (9  Smith)  516.  If  the  insurers  are  insolvent, 
the  insured  'need  not  jjay,  and  will  not  lose  his  remedy  against  their 
property  by  not  paying.  Be  Albert  Ins.  Co.,  L.  R.,  9  Eq.  703.  The 
payment  of  the  premium  may  be  waived  by  any  act  of  the  insurers  or 
their  agent  upon  which  the  insured  has  a  right  to  rely,  which  manifests 
their  intention  not  to  exact  a  literal  performance.  Chicago  Ins.  Co.  v. 
Warner,  80  111.  410.  Any  other  doctrine  would  countenance  fraud. 
Sheldon  v.  Conn.  lis.  Co.,  25  Conn.  207.  Thus  where  the  insured 
offered  to  pay,  or  offered  his  check,  which  was  then  good,  but  the  agent 
said  it  would  make  no  difference,  or  told  him  to  let  it  lie,  it  was  a 
waiver.  Bouton  v.  American  Ins.  Co.,  25  Conn.  542  ;  ]V.  Y.  Central 
Ins.  Co.v.  Nat.  Prot.  Ins.  Co.,  20  Barb.  (N.  Y.)469.  The  delivery  of 
the  policy  without  exacting  payment  raises  a  presumption  of  waiver. 
Miller  V.  Brooklyn  Ins.  Co.,  12  Wall.  (U.  S.)  285  ;  Washoe  Man.  Co. 
V.  Hiheriiia  Ins.  Co.,  14  N.  Y.  Sup.  (7  Hun)  74 ;  QQ  N.  Y.  (21 
Sick.)  613.  The  receipt  of  part  after  forfeiture  is  a  waiver.  Sims  v. 
State  Lis.  Co.,  47  Mo.  54;  4  Am.  Rep.  311 ;  Hodsdon  v.  Guardian 
Ins.  Co.,  97  Mass.  144  ;  contra,  Garlick  v.  Miss.  Valley  Ins.  Co.,  44 
Iowa,  553.  Even  if  the  policy  provides  that  the  acceptance  of  part  is 
only  an  act  of  courtesy,  a  known  practice  to  receive  the  premiums  after 
the  day  will  be  a  waiver.  Thompson  v.  St.  Louis  Ins.  Co.,  52  Mo.  469  ; 
•  Chicago  Life  Ins.  Co.  v.  Warner,  80  111.  410.  A  practice  to  receive  prem- 
iums after  they  are  due,  and  statements  that  all  policies  are  nonf  orfeit- 
_  able,  will  prevent  the  insurer  from  taking  advantage  of  a  forfeiture. 
Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426.  They  cannot  change  their 
practice,  and  insist  on  a  more  rigorous  compliance  with  the  literal 
terms  of  the  contract,  without  notice.  Meyer  v.  Knickerbocker  Ins.  Co., 
51  How.  (N.  Y.)  Pr.  263.  A  demand  of  payment  after  the  day  is  not 
YoL.  lY.— 14 


106  insura:n'ce,  life. 

a  waiver.     Edge  r.  Duke,  18  L.  J.  Ch.  183.     The  policy  may  be  only 
suspended  by  non-payment.     Jolliffe  v.  Madison  Ins.  Co.,  39  "Wis.  Ill; 
20  Am.  Rep.    35.     A  payment  and  receipt  of  an  overdue  premium 
in  ignorance  of  the   death   of  the  insured  will  not  keep  alive  the 
policy.  Pritohard  v.  Merchants'  Ass.  Soc,  3  C.  B.  (N.  S.)  622.  Where 
an  agent  insured  his  own  life,  and  a  receipt  for  the  premium  was  found 
among  his  papers,  but  not  countersigned  by  him  as  required  by  its 
terms,  it  was  prima  facte  e^ndence  of  paj^ment.    Norton  v.  Phoenix 
Inq  Co.,  36  Conn.  503;  4  Am.  Rep.  98  ;  Myers  v.  Keijstone  Ins.  Co.,  27 
Penn.  St.  268.    But  see  Badger  v.  American  Pop.  Ins.  Co.,  103  Mass. 
244,  4  Am.  Rep.  547.     An   absolute  extension  of  the  terms  of  pay- 
ment will  not  be  construed  as  conditional  on  the  continued  life  of  the 
insured.     Homer  v.  Guardian  Ins.  Co.,  67  N^.  Y.  (22  Sick.)  478.    Pay- 
ment of  part  of  the  yearly  premium  will  not  keep  the  policy  alive  for 
part  of  a  year.  Hudson  v.  Knicherbocker  Ins.  Co.,  28  N.  J.  Eq.  167. 
§  9.  Construction  of  the  policy.      The  subject  of  this' section  has 
already  been  treated  generally.     Title  I,  Art.  2,  §  3.     There  are  no 
different  principles  to  be  applied  in  the  construction  of  policies  of  in- 
surance from  those  which  guide  the  interpretation  of  other  contracts. 
Aurora  Ins.  Co.  v.  Eddy,  49  111.  106.     The  object  is  to  reach  the  in- 
tention of  the  parties  in  entering  into  the  contract,  and  also  to  furnish 
a  rule  by  which  those  who  hereafter  contract  in  the  same  terms  may 
know  to  what  they  are  binding  themselves.     In  the  fii-st  place,  the 
sources  to  which  the  court  may  look  for  evidence  of  the  parties'  in- 
tentions are  the  same  as  in  other  contracts.      The  written  words  in 
which  they  have  stated  the  agreement    cannot    be  altered,  modified 
or  contradicted  by  parol  agreements  of  the  same  or  earlier  date.     But 
the  courts,  in  order  that  they  may  understand  the  words  used,  will  to  a 
certain  degree,  hear  evidence  as  to  the  snbject-matter  of  the  contract, 
and  the  situation  of  the  parties.     This  they  do  in  order  that  they  may 
place  themselves  in  the  situation  of  the  parties  and  look  at  the  matter 
from  their  standpoint.     Thus,  where  the  terms  are  ambiguous,  and 
the  meaning  doubtful,  evidence  of  usage  may  come    in    to    explain 
the  policy.      May  on  Ins.,  §  173  ;     Winthrop  v.  Union  Ins.  Co.,  2 
Wash.  C.  C.  7.     But  such  evidence  can  never  be  admitted  to   con- 
trol clear   and  definite  provisions  of  the  contract.     A  technically  un- 
true description  may  be  sustained  by  proof  that  the  words  are  correct 
according  to  usage.     Fmdar  v.  JiJtna  Ins.  Co.,  7  Wend.  (N.  Y.)  270.- 
Insurers  may  sometimes  estop  themselves  from  insisting  upon  a  con- 
dition of  the  policy  by  a  uniform  usage  of    their  own  to   disregard 
it.     Ilclme  V.  Philadelphia  Ins.  Co.,  61  Penn.  St.  107;  Thompson  v. 
St.  Louis  Ins.  Co.,  52  Mo.  469 ;    Buckhee  v.  U.  S.  Ins.  Co.,  18  Barb. 
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(N.  Y.)  5-4-1.  All  the  papers  are  to  be  considered  together.  FoviJces 
V.  Manchester  Life  Ass.,  3  B.  &  S.  917;  Washington  Ins.  Co.  v.  Ho- 
ney., 10  Kans.  525.  Where  the  truth  of  statements  in  the  application 
is  made  a  condition  precedent,  the  fact  that  a  part  of  them  only  are 
recited  in  the  policy  will  not  affect  the  condition.  Soeales  v.  Soanlan,  6 
Irish  (Law),  367.  An  insurance  against  death  by  "violent  or  acci- 
dental means,"  is  not  enlarged  by  conditions  setting  forth  certain  acci- 
dental deaths  which  the  policy  does  not  cover.  Southard  v.  Railway 
Passengers'  Ass.  Co.,  34  Conn.  574.  Language,  which  is  fixed  by  the  in- 
surers, and  is  for  their  benefit,  will  be  construed  against  them.  Ins.  Co. 
V.  Wright,  1  Wall.  (U.  S.)  456 ;  Foot  v.  yUtna  Ins.  Co.,  61  N.  Y.  (16 
Sick.)  571.  Thus,  where  the  particular  statements  of  the  proposal  are 
afiirmed  to  be  correct  throughout,  and  it  is  stipulated  that  if  it  shall 
hereafter  appear  that  any  fraudulent  concealment  or  designedly  untrue 
statement  is  made,  the  policy  shall  be  void,  the  latter  clause  limits  the 
former,  and  the  statements  must  be  not  only  not  correct,  but  knowingly 
so,  to  avoid  the  policy.  Fowkes  v.  Manchester  Life  Ass.,  3  B.  &  S.  917. 
The  courts  incline  to  any  construction  which  will  avoid  forfeitures,  and 
as  far  as  possible  construe  conditions  as  subsequent,  rather  than  pre- 
cedent. Ileline  v.  Philadel'i^hia  Ins.  Co.,  61  Penn.  St.  107.  Thus, 
where  the  policy  provides  that  the  non-payment  of  a  premium  shall 
make  void  the  policy,  but  does  not  distinctly  provide  that  the  non-pay- 
ment of  a  note  given  for  a  premium  shall  have  that  effect,  it  mil 
be  construed  as  not  terminating  the  policy.  McAllister  v,  N.  E.  Ins. 
Co.,  101  Mass.  558  ;  3  Am.  Eep.  404 ;  N'.  F.  Ins.  Co.  v.  Hasbrooh, 
32  Ind.  447 ;  EummeVs  Appeal,  78  Penn.  St.  320.  Where  the  note 
given  for  the  premium  provided  that  the  policy  should  be  void  if  it 
was  not  paid  at  maturity,  the  court  held  the  policy  voidable  only,  and 
that  the  election  to  terminnate  it  must  be  seasonably  exercised,  or  it 
was  lost.  Mutual  Be7iefit  Ins.  Co.  v.  French,  2  Cinn.  Super.  Ct.  Rep. 
321.  Of  course,  in  such  a  case,  an  attempt  to  collect  the  note  would  be 
an  election  not  to  insist  on  the  forfeiture. 

§  10.  Beneficiaries.  Assignment.  Life  insurance  policies  may  be 
and  often  are  made  payable  to  some  person  who  has  an  interest  in  the 
life  of  the  insured,  as,  for  instance,  to  his  wife,^or  children,  who  then 
become  vested  with  the  entire  beneficial  interest,  in  the  insurance. 
Ruppert  V.  Union  Ins.  Co.,  7  Robt.  (N.  Y.)  155  ;  Chajnnr.  Fellowes, 
36  Conn.  132;  4  Am.  Rep.  49;  Fraternal  Ins.  Co.  v.  Ap)plegate,  7 
Ohio  St.  292  ;  Gould  v.  Finerson,  99  Mass.  154.  In  such  case,  the  sum 
insured  is  held  in  trust  for  the  beneficiaries,  although  suit  would  not 
be  brought  in  their  names.  Burroughs  v.  State  Ins.  Co.,  97  Mass. 
359 ;  Bailey  v.   N.   E.   Ins.  Co.,  114  id.   177 ;  19   Am.  Rep.  329. 
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Where  a  policy  on  the  life  of  the  wife  was  payable  to  her  husband  and 
childi'en,  and  she  survived  him  and  there  were  no  children,  the  insur- 
ance money  went  to  her  estate.  Keller  v.  Gaylor,  40  Conn.  343.  The 
insured  in  such  cases,  or  even  the  beneficiary,  is  in  many  States  for- 
bidden to  assign.  Eadie  v.  Sliinmon^  26  N.  Y.  (11  Smith)  9 ;  Con. 
necticut  Ins.  Co.  v.  Burroughs,  31  Conn.  305 ;  KnickerJjocker  Ins. 
Co.  V.  Weitz,  99  Mass.  157.  But  the  assignee  was  reimbursed  the 
premiums  which  he  had  paid.  Chapin  \ .  Fellowes,  36  Conn,  132; 
1  Am.  Rep.  49.  In  States  where  an  assignment  is  not  forbidden,  it 
will  be  enforced.  Kerman  v.  Howard,  23  Wis.  108 ;  Pomeroy  v. 
Manhattan  Ins.  Co.,  40  lU.  398;  Charter  Oak  Ins.  Co.  v.  Brant, 
47  Mo.  419 ;  4  Am.  Eep.  328 ;  Bison  v.  Wilkersmi,  3  Sneed  (Tenn.), 
565 ;  De  Bonge  v.  Elliott,  23  N.  J.  Eq.  486.  But  where  the  pohcy 
was  payable  to  the  wife  or  children,  her  assignment  is  defeated  by  her 
death  before  her  husband  dies.  Connecticut  Ins.  Co.  v.  Burroughs, 
34  Conn.  305.  Where  the  policy  was  payable  to  the  wife,  who  died 
leaving  the  insured,  he  was  allowed  to  change  the  beneficiary.  Ganibs 
V.  Covenant  Ins.  Co.,  50  Mo.  44 ;  Kerman  v.  Howard,  23  Wis.  108 ; 
Mut.  Ben.  Ins.  Co.  v.  Atwood,  24  Graft.  (Ya.)  497  ;  18  Am.  Rep.  652. 
The  insured  is  not  allowed,  while  there  is  a  beneficiary  living,  to  sur- 
render it  and  take  a  new  policy  to  himself,  or  otherwise  divert  the  pro- 
ceeds, Buppert  V.  Union  Ins  Co.,  1  Robt.  (N.  Y.)  155 ;  Chapin  v. 
Fellowes,  36  Conn.  132;  4  Am.  Rep.  49;  Fraternal  Ins.  Co.  v.  Ap- 
plegate,  7  Ohio  St.  292 ;  Oould  v.  Emerson,  99  Mass.  154.  If  the  pol- 
icy is  made  payable  to  the  wife  or  children,  without  their  knowledge, 
they  may  afterward  ratify  the  act  and  claim  the  benefit.  Thompson 
V.  American  Ins.  Co.,  46  N.  Y.  (1  Sick.)  675. 

TITLE    III. 
ACCIDENT    INSURANCE. 

ARTICLE    I. 

OF     ACCroENT     mSURANCE. 

Section  1.  In  general.  Injury  to  the  person,  whether  finally  re- 
sulting in  death  or  not,  which  causes  loss  of  time  or  profit,  or  suileriug 
alone,  is  a  proi)er  subject  of  insurance.  Death  by  accident  is  defined 
to  be  death  from  any  unexpected  event  which  hajjpcns,  as  by  chance,  or 
which  does  not  take  place  according  to  the  usual  course  of  things.  North 
American  Ip,8.  Co.  v.  Burroughs,  69  Penn.  St.  43 ;  8  Am.  Rep.  212. 
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Such  is  an  injury  caused  by  the  slipping  of  a  pitchfork  which  stmck  the 
holder  in  the  bowels.  So  a  strain  in  lifting  is  an  injury  caused  by  acci- 
dent, occasioned  by  external  or  material  causes.  Martin  v.  Tra/oelers^ 
Ins.  Co..,  1  F.  &  F.  505.  But  a  rapture  caused  by  jumping  from  the 
cars  and  running,  was  held  not  to  be  an  injury  by  violent  or  acci- 
dental means.  Southard  v.  RaiVumy  Passengers  Ass.  Co.,  34  Conn. 
574.  Where  a  person  is  drowned  while  bathing,  it  is  an  acci- 
dental death,  although  no  proof  is  offered  of  the  circumstances. 
Trevj  V.  Railway  Passengers'  Ass.  Co.,  5  Tlurlst.  &  N.  211.  Where 
the  deceased  was  found  in  a  creek  under  a  railroad  with  a  cut  in  his 
head,  it  was  left  to  the  jury  to  say  whether  the  death  was  by  accident. 
The  policy  provided  for  compensation  for  injuiy  and  a  gross  sum  of 
insurance  against  death.  It  provided  also  that  no  claim  for  injury 
should  be  made  except  where  caused  by  outward  and  visible  means. 
Malloryy.  Travelers'  Ins.  Co.,  47  N.  Y.  (2  Sick.)  52 ;  7  Am.  Eep.  410 ; 
Trew  V.  Railway  Pass.  Ass.  Co.,  6  H.  &N.  839.  Where  any  disease 
arising  within  the  system,  whether  directly  or  in  combination  with  acci- 
dent causing  death,  was  excepted  from  the  policy,  a  death  following  an 
■operation  from  strangulated  hernia  caused  by  an  accident  was  covered. 
Fitton  V.  Accidental  Death  Ins.  Co.,  17  C.  B.  (N.  S.)  122.  Where  un- 
der the  same  provision  except  that  "  secondary  "  was  inserted  before 
"  cause  "  and  the  death  was  caused  by  erysipelas  following  an  accident 
after  an  interval,  the  insurers  were  not  held.  Smith  v.  Accident  Ins. 
Co.,  L.  K.,-5  Ex.  302;  22  L.  T.  861.  Where  the  insured  fell  in  a  fit 
in  shallow  water  and  was  drowned,  it  was  held  to  be  a  death  by  ex- 
ternal and  material  causes.  Reynolds  v.  Accideiital  Ins.  Co.,  22  L.  T. 
(N.  S.)  820.  A  sprain  in  lifting  is  an  injury  by  external  and  material 
causes.  Martin  v.  Travelers^  Ins.  Co.,  1  F.  &  F.  505.  A  death  by 
sunstroke  was  held  not  to  be  a  death  by  accident  {Sinclair  v.  Mari- 
time Passengers'  Ass.  Co.,  3  Ell.  &  Ell.  478  ;  but  where  a  man  is 
waylaid  and  killed  by  robbers,  his  death  comes  within  those  terms. 
Ripley  v.  Railway  Passengers''  Ins.  Co.,  16  Wall.  (U.  S.)  336.  A 
railway  accident  does  not  depend  upon  any  accident  to  the  road  or 
machinery,  but  includes  any  accident  occurring  in  the  course  of  travel 
and  arising  out  of  the  fact  of  the  journey  {Theobald  v.  Railway  Pas- 
sengers'' Ass.  Co.,  10  Exch.  44) ,  and  includes  an  injury  caused  by  a 
passenger's  slipping  from  the  car  step  in  alighting  at  the  end  of  his 
journey.  Id.  Wliere  the  insurance  is  against  injury,  total  disability  is 
held  to  mean  inability  of  the  insured  to  follow  his  usual  occupation 
and  business  in  the  usual  way.  Sawyer  v.  U.  S.  Casualty  Co.,  8  Law  Reg. 
(N.  S.)  233  (Mass.).  In  Hooper  v.  Accidental  Death  Ins.  Co.,  5  H.  & 
N.  545;  S.C.,  6  id.  839,  it  was  held  that  a  sprain  of  the  ankle  which 
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compelled  confinement  to  the  house,  caused  total  disability  M-ithin  the 
meaning  of  the  policy,  and  it  was  said  that  wholly  disabled  is  equiva- 
lent to  quite  disabled  and  does  not  mean  unable  to  do  any  part  of  his 
business.     Rhodes  \.  Railway  Pass.  Ass.   Co.,  5  Lans.  (N.  T.)  Tl. 
Where  the  insured  crosses  from  a  steamboat  to  the  cars  on  foot,  he  is  still 
protected  by  a  policy  against  accident  while  traveling  in  a  conveyance. 
Worthrup  V.  Railway  Passengers''  Ins.  Co.,  43  N.  Y.  (4  Hand)  516 ;  3 
Am.  Rep.  724.     Under  a  like  policy  an  accident  after  the  assured  had 
alighted  from  the  train  at  his  destination  was  covered.     Tooley  v.  Rail- 
way Pass.  Ins.  Co.,  3  Bias.  (C.  C.)  399 ;  Chanvplin  v.  Railway  Pass. 
Ass.  Co.,  6  Lans.  (X.  T.)  71.     So  an  engineer  is  protected  though  he  ac- 
tually is  running  the  train.     Brown  v.  Railway  Pass.  Ass.   Co.,  45 
Mo.  221.     "Where  the  assured  had  landed  from  a  steamboat  and  had 
started  to  go  several  miles  to  his  home  on  foot,  he  is  not  protected. 
Rij^ley  v.  Railway  Pass.  Ass.   Co.,  1  Dill.   (C.   C.)  403 ;  S.  C,  16 
"Wall.  336.     "Where  the  injury  is  caused  by  the  negligence  or  willful 
exposm-e  of  the  insured,  it  was  held  not  to  be  an  accidental  injury. 
Morel  v.  Mississixjpi  Valley  Ins.  Co.,  4  Bush  (Ky.),  5  35.  If  it  is  provided 
that  the  insurer  shall  not  be  liable   for   willful    exposure,    ordinary 
negligence  will  not  defeat  a  recovery.  4  Schneider  v.  Provident  Ins. 
Co.,  24  "Wis.  28.     But  it  would  seem  that  mere  negligence  is  not 
enough  to  bar  a  recovery  here  more  than  in  other  cases  of  insurance, 
but  is  rather  one  of  the  risks  intended  to  be  insured  against.     May  on 
Ins.,  §  530 ;  Provident  Ins.  Co.  v.  Martin,  32  Md.  310.     "Where  the 
policy  provided  that  the  insured  shall  use  all  due  diligence  for  his  per- 
sonal safety,  the  question  whether  he  had  done  so  was  submitted  to  the 
jury.     Stone  v.  U.  S.  Casualty  Co.,  34  X.  J.  371.     A  change  of  occu- 
pation on  the  part  of  the  insured  means  the  engaging  in  another  em- 
ployment as  a  usual  business  and  something  more  tlian  a  casual  change 
when  unoccupied.     Thus  a  teacher  may  superintend  the  erection  of  a 
building  for  himself  {Stone  v.  U.  S.  Casualty  Co.,  34  N.  J.  371) ,  or  a 
man   not  a  farmer  may  help  get  in  hay  {North  America7i  Ins.  Co.  v. 
Burroughs,  69  Tenn.  St.  43  ;  8  Am.  Eep.  212) ;  without  forfeiting  their 
insurance.  A  statement  of  occupation  in  the  application  is  not  a  wan-anty 
that  the  insured  will  continue  in  that  occupation.     He  may  cliangcfrom 
a  switcliniau  to  a  brakeman.  Provident  Ins.  Co.  v.  Fennell,4:\)  111.  180. 
A  provision  against  any  employment  or  any  exposure  more  hazardous 
than  that  in  wliich  the  insured  was  then  engaged,  was  construed  as  re- 
ferring only  to  hazardous  employments  and  not  to  hazardous  individ- 
ual acts.     Stone  v.  U.  S.  Casualty  Co.,  34  N.  J.  371.     Every  one  has 
an  insurable  interest  in  his  own  life  and  in  his  ])ersonal  safety.     Prov- 
ident Ins.   Co.  V.  Baum,  29  Ind.  236.      "Where  the  policy  insures 
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against  death  following  within  ninety  days  from  injurj^,  and  also  pro- 
vides compensation  at  a  certain  rate  per  week,  where  not  fatal,  the 
clauses  are  alternate  and  a  recovery  can  be  had  either  under  one  or  the 
other.  Perry  v.  Provident  Ins.  Co.,  103  Mass.  242.  The  ninety  days 
include  the  day  of  the  accident.  If  tlie  death  occurs  within  that  time 
though  after  the  policy  has  expired,  it  is  within  the  policy.  Id.  Where 
the  policy  provides  for  a  fixed  sum  in  case  of  death  and  a  proportion- 
ate sum  in  case  of  injury,  the  sum  is  not  estimated  by  the  proportion 
of  the  injury  to  the  amount  payable  in  case  of  death.  The  insured 
may  recover  for  expense  and  suffering,  but  not  for  loss  of  time  or  of 
profits.  Theobald  v.  Passengers'  Ass.  Co.^  10  Exch.  45.  The  rules 
which  govern  the  proofs  in  other  cases  of  insurance  also  control  here. 
"  Sufiicient  proof  of  injury  "  does  not  require  a  statement  of  the  cause 
or  manner  of  the  injury.  North  A7nerican  Ins.  Co.  v.  Burroughs, 
69  Penn.  St.  43  ;  8  Am.  Rep.  212;  Railway  Pass.  Ass.  Co.  v.  Bur- 
well^  44  Ind.  460.  A  condition  that  the  particulars  of  the  accident 
must  be  furnished  is  a  condition  precedent  and  must  be  complied  with, 
and  the  failure  to  do  so  is  not  excused  even  by  sudden  death.  Gamble 
V.  Accident  Ass.  Co.,  Ir.  R.  4  C.  L.  204.  Notice  pf  the  death  as  soon 
as  possible  means  within  a^  reasonable  time.  Provident  Ins.  Co.  v. 
Baum,  29  Ind.  236. 

Where  the  policy  requu-es  that  as  soon  as  the  accident  happens  a  sur- 
geon shall  be  called,  it  is  lield  in  France  that  a  failure  to  do  so,  unless 
negligent,  will  not  bar  a  recovery.  Decheance  v.  La  Seciirite  Generale, 
Dalloz  Jur.  de  Boy.  1870,  pt.  3,  63.  The  contract  may  be  by  parol,  or 
it  may  be  a  contract  to  issue  a  policy  which  equity  will  enforce. 
Rhodes  V.  Railway  Passengers'  Ass.  Co.,  5  Lans.  (N.  Y.)  71.  The 
contract  being  often  made  hastily  is  evidenced  by  tickets  issued  to  the 
insured.  Their  sale  and  delivery  by  any  one  to  whom  the  insurer  has 
committed  them  makes  a  contract.  Brown  v.  Railway  Pass.  Ass. 
Co.,  45  Mo.  221. 

TITLE  IV. 

MUTUAL  INSURANCE.      . 

ARTICLE  I. 

OF   MUTUAL   INSUEANCE. 

Section  1.  In  generaL  In  mutual  insurance,  each  person  insured 
becomes  a  member  of  the  corporation,  has  a  share  in  the  management 
of  the  affairs  and  a  share  in  the  profits  and  losses  of  the  business.     It 
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is  equally  a  mutual  company  where  a  right  is  given  to  pay  in  a  gross 
premium  in  cash  with  no  further  participation  in  losses  or  profits,  the 
premium  going  into  the  general  fund.  Mygatt  v.  iV.  Y.  Prat.  Ins. 
Co.,  21  X.  Y.  (7  Smith)  52  ;  Ohio  Ins.  Co.  v.  Marietta  Woolen  Fac- 
tory, 3  Ohio  St.  348  ;  Union  Ins.  Co.  v.  Hoge,  21  How.  (U.  S.)  35  ; 
contra,  Hart  v.  Achilles,  28  Barb.  (N.  Y.)  577  ;  Illinois  Ins.  Co.  v 
Stanto7i,  57  111.  354.  Usually,  the  fund  to  which  the  members  look 
for  security  that  their  losses  will  be  paid,  consists  of  cash  received  from 
cash  premiums,  premium  notes  which  are  next  liable  to  be  called  upon 
to  supply  a  deficiency  in  cash,  and  beyond  these,  a  liabili-ty  of  the 
members  to  some  amount  fixed  by  statute  or  charter.  Sometimes 
notes  are  given,  called  stock  notes,  expressly  made  paya.ble  by  install- 
ments from  time  to  time.  These  are  payable  absolutely  without 
regard  to  the  question  of  loss,  are  negotiable,  and  barred  by  the 
statute  of  limitations.  Dana  v.  Munro,  38  Barb.  (N.  Y.)  528  ; 
Savage  v.  Medhury,  19  N.  Y.  (5  Smith)  32  ;  Broohnan  v.  Metcalf,  32 
N.  Y.  (5  Tiff.)  591.  But  ordinary  premium  or  deposit  notes  are  only 
payable  as  an  assessment  is  laid  ;  are  not  negotiable  since  they  are  pay- 
able on  a  contingenay,  and  are  only  barred  so  far  as  they  become  due 
by  assessment.  Savage  v.  Medbury,  19  IST.  Y.  (5  Smith)  32 ;  IIow- 
lamd  V.  Edmonds,  24  N.  Y.  (10  Smith)  307 ;  IIoj)e  Ins.  Co.  v.  Weed, 
28  Conn.  51 ;  Rowland  y.  Cuyhendall,  40  Barb.  (N.  Y.)  320.  A  pre- 
mium note,  though  absolute  in  its  form,  cannot  be  treated  as  an  abso- 
lute note  by  any  one  who  has  notice  of  its  real  nature.  Bell  v.  Shihley, 
33  Barb.  (N.  Y.)  610  ;  Mclntire  v.  Preston,  5  Gilm.  (111.)  48.  A 
note  given  in  advance  for  premiums  to  be  earned,  and  by  the  charter, 
only  collectible  so  far  as  the  premium  is  earned,  is  a  premium  note 
Elwell  V.  Crocker,  4  Bosw.  (N.  Y.)  22.  A  note,  in  form  a  premium 
note,  may  be  shown  to  have  been  given  as  a  stock  note.  Sands  v.  St. 
John,  36  Barb.  (N.  Y.)  628.  Where  the  contract  is  completed,  the  in- 
sured becomes  a  member  and  is  bound  by  the  rules  and  by-laws  of  the 
company.  Mitchell  v.  Lycoming  Ins.  Co.,  51  Pcnn.  St.  402  ;  Coles 
v.  lovm  State  Ins.  Co.,  18  Iowa,  426.  The  records  of  the  company 
become  evidence  for  or  against  him.  Diehl  v.  Adams  County  Ins. 
Co.,  58  Pcnn.  St.  443.  The  acts  of  its  officers,  within  their  authority, 
bind  him.  Hackney  v.  AlUghany  County  Ins.  Co.,  4  Penn.  St.  185. 
He  cannot  dispute  the  regularity  of  its  existence.  Sands  v.  Hill,  42 
Barb.  (N.  Y.)  651  ;  Traders'  Ins.  Co.  v.  Stone,  9  Allen  (Mass.),  483  ; 
Currie  v.  Mut.  Ass.  Soc,  4  II.  &  M.  (Va.)  315.  He  cannot  deny  its 
acceptance  of  an  amendment  of  its  charter,  for  the  puq:»ose  of  disput- 
ing his  note  given  under  such  amendment.  Fell  v.  McIIenry,  42 
Penn.  St.  41.     lie  cannot  set  up  a  want  of  insurable  interest  as  a  de- 
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fense  against  assessments,  for  lie  cannot  repudiate  the  contract  whA 
the  company  is  in  no  fault.  N.  E.  Ins.  Co.  v.  Belknap^  9  Cush. 
(Mass.)  140  ;  Cummings  v.  Sawrjer,  117-  Mass.  30.  He  is  not  bound 
by  by-laws  or  other  acts  of  the  company,  which  affect  his  contract, 
done  without  his  consent,  still  more  if  in  violation  of  the  charter.  N. 
E.  Ins.  Co.  V.  Butler,  3-1:  Me.  451 ;  Hamilton  Ins.  Co.  v.  Ilohart,  2 
Gray  (Mass.),  543  ;  Lis.  Co.  v.  Connor,  17  Penn.  St.  136  ;  Great  Falls 
Ins.  Co.  V.  Harvey,  45  N.  II.  292.  It  is  not  enough  to  free  the  mem- 
ber from  his  liability  that  the  insured  has  violated  some  provision  of  his 
policy,  and  that  the  insurers  have  the  right  to  declare  it  void.  Iowa 
State  Ins.  Co.  v.  Prossee,  11  Iowa,  115 ;  Com.  v.  Union  Ins.  Co.,  112 
Mass.  116.  The  insured  is  also  liable  for  the  full  term,  although 
there  may  have  been  a  total  loss  which  has  been  paid,  so  that  the  in- 
surers owe  him  no  further  duty.  N.  H.  Ins.  Co.  v.  Band,  24  N.  H. 
428;  Boot  and  Shoe  Ins.  Co.  v.  Melrose  Soc,  111  Mass.  199.  Of 
course  only  members  are  liable  to  an  assessment,  and  the  assignee  of  a 
policy  even  after  the  company  have  assented  to  the  assignment  is  not 
a  member  till  he  has  agreed  to  assume  the  liability  of  one.  Com.  v. 
Union  Ins.  Co.,  112  Mass.  116 ;  Philhrook  v.  JSf.  E  Ins.  Co.,  37  Me. 
137 ;  Boynton  v.  Clinton  Ins.  Co.,  16  Barb.  (N.  Y.)  254.  Though 
the  policy  provides  that  the  insurer  shall  continue  a  member  only  so 
long  as  he  is  insured  ;  yet  if  it  also  provides  that  he  shall  not  be 
released  from  his  note  till  he  has  paid  his  part  of  all  losses  before  his 
surrender,  he  will  continue  liable  for  subsequent  losses  till  he  has 
fully  complied  with  the  latter  provision.  Hyatt  v.  Wait,  37  Barb. 
(K.  Y.)  29  ;  Atlantic  Ins.  Co.  v.  Goodall,  35  N".  H.  328 ;  contra, 
Wilson  V.  Trumhiill  County  Ins.  Co.,  19  Penn.  St.  372.  An  assess- 
ment made  after  a  known  forfeiture,  for  a  loss  occurring  after,  may  be 
a  waiver  of  the  forfeiture.  Sands  v.  Hill,  42  Barb.  (IST.  Y.)  651  ;  Ins. 
Co.  V.  Slockhower,  26  Penn.  St.  199  ;  Tuttle  v.  Robinson,  33  k.  H. 
104 ;  contra,  Philhrook  v.  N.  E.  Ins.  Co.,  37  Me.  137.  But  the  in- 
sured need  not  accept  the  waiver  and  may  elect  to  insist  on  the  for- 
feiture so  far  as  it  gives  him  any  defense  against  the  assessment. 
TucTcerman  v.  Bigler,  46  Barb.  (N.  Y.)  375  ;  Wilson  v.  Trumbull 
County  Ins.  Co.,  19  Penn.  St.  372.  If  the  assessment  is  made  for  a 
loss  which  occurred  before  the  forfeiture  or  without  knowledge  of  it, 
it  is  no  waiver.  Yiall  v.  Oenesee  Ins.  Co.,  19  Barb.  (N.  Y.)  440  ; 
Allen  V.  Vermont  Ins.  Co.,  12  Vt.  366  ;  Finley  v.  Lycoming  Ins.  Co., 
30  Penn.  St.  311.  When  a  loss  has  been  successfully  resisted  for  a 
forfeiture  of  the  policy  by  taking  other  insurance,  the  premium  note 
is  also  made  void.  TucTcerrnan  v.  Bigler,  46  Barb.  (IST.  Y.)  375.  If 
the  policy  never  was  in  force  because  certain  preliminary  conditions 
YoL.  IY-15 
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precedent  were  never  complied  with,  the  premium  note  is  never  in 
force.  IlaverhiU  Ins.  Co.  v.  Prescott^  42  N.  H.  547 ;  Lynn  v.  Bui'- 
g(yyne,  13  B.  Monr.  (Ky.)  400.  A  cancellation  and  surrender  of  the 
pohcj  and  premimn  note  dissolves  the  membei"ship,  and  is  equivalent 
to  an  adjustment  of  all  claims,  so  that  it  entirely  discharges  the  in- 
sured from  further  liability  of  any  kind.  Wadsworth  v.  Davis^  13 
Ohio  St.  123 ;  Campbell  v.  Adains,  38  Barb.  (N.  T.)  132  ;  Ycyrh  County 
Ins.  Co.  V.  Turner,  53  Me.  225.  The  insolvency  of  the  insured  and 
his  discharge  terminates  all  liabihty  to  him  as  well  as  by  him.  Hey- 
nold  V.  Mut.  Ins.  Co.,  34  Md.  280  ;  6  Am.  Eep.  337 ;  Gardiner  v. 
Piscataquis  Ins.  Co.,  38  Me.  439  ;  Jachson  v.  JIass.  Ins.  Co.,  23  Pick. 
(Mass.)  418  ;  Wilson  v.  Trurrdmll  Ins.  Co.,  19  Penn.  St.  372.  But  other 
cases  hold  that  in  such  cases  the  policy  is  only  voidable  and  not  void. 
Huntley  v.  Perry,  38  Barb.  (N.  Y.)  571.  It  has  also  been  held  that  neither 
a  smTender  nor  a  cancellation  of  the  policy,  nor  the  insolvency  of  the 
company  ends  the  liability  to  assessment.  Coin.  v.  Union  Ins.  Co.,  112 
Mass.  116 ;  St.  Louis  Ins.  Co.  v.  BoecTder,  19  Mo.  135 ;  Sterling  v. 
Mer.  Ins.  Co.,  32  Penn.  St.  75  ;  Alliance  Ins.  Co.  v.  Swift,  10  Cush. 
(Mass.)  433.  It  would  seem  to  be  a  question  of  intent  on  all  the  evi- 
dence. An  unexecuted  agreement  to  cancel  is  no  defense.  Colu7nbia 
Ins.  Co.  V.  Stone,  3  Allen  (Mass.),  385.  Where  the  liability  of  the  in- 
surers is  suspended,  either  by  the  charter  or  a  special  vote,  during  the 
time  an  assessment  remains  due  and  unpaid,  this  does  not  release  the 
insurer  from  the  obligation  to  pay  his  share  of  losses  occurring  in  the 
meantime.  Coles  v.  Iowa  State  Ins.  Co.,  18  Iowa,  425  ;  I^ash  v. 
Union  Ins.  Co.,  43  Me.  343.  In  order  to  make  an  assessment  a  valid 
claim  against  the  insurer,  all  the  provisions  of  the  charter  must  be 
complied  with.  Atlantic  Ins.  Co.  v.  Fitzpatrick,  2  Gray  (Mass.),  279. 
There  must  be  such  a  state  of  affairs  as  to  authorize  an  assessment,  or  a 
vote  to  assess  will  have  no  validity.  The  premium  note  is  a  condi- 
tional promise  to  pay  upon  the  happening  of  certain  contingencies,  and 
the  existence  of  the  conditions  must  be  established  affirmatively  by  the 
person  who  attempts  to  collect  the  note.  Pacific  Ins.  Co.  v.  Guse,  49  Mo- 
329  ;  8  Am.  Rep.  132 ;  Long  Pond  Ins.  Co.  v.  Houghton,  6  Gray 
(Mass.),  77  ;  T/wmas  v.  Whallon,  31  Barb.  (N.  Y.)  172  ;  American  Ins. 
Co.  V.  Schmidt,  19  Iowa,  502  ;  Ohio  Ins.  Co.  v.  Marietta  Woolen  Co.,  3 
Ohio  St.  348.  If  tlie  note  is  absolute  on  its  face,  yet  it  cannot  be 
assessed  in  any  other  way.  Ins.  Co.  v.  Jarvis,  22  Conn.  133.  The 
assessment  must  accord  with  the  vote  to  assess.  Where  a  different 
and  less  amount  is  assessed,  it  cannot  be  collected.  Monnumth  Ins. 
Co.  V.  Lowelly  59  Me.  504.  A  vote  leaving  the  per  cent  in  blank 
is  void.    St.  Lawrence  Ins.  Co.  v.  Paige,  1  Hilt.  (N.  Y.)  430.    Where 
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the  board  of  directors  were  ille|?ally  elected,  the  assessment  was  held 
invalid,  People^s  Ins.  Co.  v.  Westcott,  14  Gray  (Mass.),  440.  But 
it  would  seem  that  their  election  ought  not  to  be  collaterally  questioned 
by  a  member.  An  irregularity  in  the  election  of  president  was  held 
not  to  have  that  effect.  Currie  v.  Mut.  Ass.  Co.,  4  II.  &.  M.  (Va.) 
318.  An  assessment  can  only  be  laid  by  the  corporation,  or  a  receiver 
clothed  with  its  powers  and  not  by  an  assignee,  Hurlbut  v.  Carter, 
21  Barb,  (N.  Y.)  221.  The  claims  must  be  examined  and  their  valid- 
ity determined.     Embree  v.  Shideler,  36  Ind,  423, 

The  courts,  however,  do  not  hold  mutual  insurance  companies  to  any 
impossible  strictness  in  the  management  of  their  affairs.  Slight  unin- 
tentional errors  in  estimating  the  percentage  or  calculating  the  amounts 
will  not  be  regarded,  nor  will  delay  in  laying  the  assessment  invalidate 
it.  MarhleJiead  Ins.  Co.  v.  Underwood,  3  Gray  (Mass,),  210,  The 
assessment  need  not  be  made  after  every  loss,  nor  hterally  "  forthwith," 
although  so  required.  iT.  JE.  Ins.  Co.  v.  Belknap,  9  Cush,  (Mass.) 
140 ;  Shaughnessy  v,  Rensselaer  Ins.  Co.,  21  Barb.  (N.  Y.)  605.  If 
losses  occur  at  one  time  large  enough  to  require  the  payment  of  all  the 
premium  notes,  one  assessment  may  be  laid  without  regarding  classes. 
Rhinekardt  v.  Alleghany  County  Ins.  Co.,  1  Penn.  St,  359 ;  Com.  v. 
Mechanics^  Ins.  Co.,  112  Mass,  192 ;  Sands  v.  Sanders,  28  N,  Y.  (1 
Tiff.)  416,  An  assessment  cannot  be  defended  against  because  the 
directors  might  have  resisted  the  payment  of  some  of  the  losses  included 
in  it.  SoMds  v.  Ilill,  42  Barb,  (N,  Y.)  651,  The  intentional  omission 
of  any  considerable  amount  of  notes  which  are  liable  will  make  void 
the  whole  assessment.  Marhlehead  Ins.  Co.  v,  Hayward,  3  Gray 
(Mass,),  208;  Rerhimer  County  Ins.  Co.  v.  Fuller,  14  Barb.  (N,  Y.) 
373.  But  if  the  omission  is  with  no  fraudulent  intent,  and  so  small  in 
amount  as  not  to  materially  affect  others,  it  will  be  disregarded.  Fay- 
ette Ins.  Co.  V,  Fuller,  8  Allen  (Mass.),  27,  So,  uncollectible  and 
worthless  claims  may  be  ^disregarded  in  making  up  the  amounts  for 
which  to  assess,  Maine  Ins.  Co.  v.  Neal,  50  Me,  301.  Interest  on 
borrowed  money,  a  reasonable  allowance  for  failures  to  pay  and  for  the 
expenses  of  collection,  and  for  discount  for  prompt  payment,  may  be 
included  {Jones  v.  Sisson,  6  Gray  [Mass,],  288 ;  Bangs  v.  Gray,  2 
Kern  [N.  Y,]  264) ;  also,  for  retm-n  premiums  on  policies  already  can- 
celed {Fayette  Ins.  Co.  v.  Fuller,  8  AUen  [Mass.],  27) ;  but  not  for 
premiums  unearned  at  the  time  of  the  failure  of  the  company.  Com. 
v.  Mechanics^  Ins.  Co.,  112  Mass.  192,  Kothing  can  be  added  for  ex- 
isting bad  debts,  York  County  Ins.  Co.  v,  Bowden,  57  Me,  286,  An 
overlay  of  twenty-four  per  cent  was  held  reasonable,  and  one  of  forty- 
eight  per  cent  unreasonable.     Peoples  Eq.  Ins.  Co.  v.  Peters,  9  Allen 
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(Mass.),  319 ;  People's  Eq.  Ins.  Co.  v.  BahUtt,  7  id.  235.  Members 
may  be  credited  with  payments  on  a  prior  illegal  assessment  and  the 
amount  included  in  the  new  assessment.  People's  Eq.  Ins.  Co.  v.  Peti- 
tioners, 9  Allen  (Mass.),  319.  Any  overlay  may  be  forbidden  by  statute. 
Sinnissippi  Ins.  Co.  v.  Taft,  26  Ind.  2-10.  The  length  of  time  during 
which  the  insured  has  been  a  member  is  not  to  be  considered  in  his 
favor.  All  persons  who  were  members  on  the  day  of  the  loss  are 
equally  hable.  Herkim&r  Co.  Ins.  Co.  v.  Fuller  14  Barb.  (N.  Y.) 
373 ;  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662.  "Where  the  policies 
ran  for  different  periods,  the  court  allowed  a  division  of  the  premium 
by  the  years  of  the  policy,  though  the  premium  on  long  policies  was 
smaller)  Citizens'  Ins.  Co.  v.  Sortwell,  10  Allen  [Mass.],  110),  and 
the  court  have  allowed  other  expenses  and  debts  to  be  averaged  in 
order  to  reach  a  practical  and  fair  result.  People! s  Equitahle  Ins.  Co. 
V.  Petitioners,  9  Allen  (Mass.),  319.  A  new  assessment  for  the  whole  of 
the  premium  note  is  good,  although  there  is  another  assessment  on  it 
outstanding,  uncollected.  Sands  v.  Sweet,  44  Barb.  (N.  Y.)  108.  No 
allowance  is  to  be  made  for  a  return  premium  where  the  company  is 
insolvent  and  all  policies  are  canceled.  Coyn.  v.  Union  Ins.  Co.,  112 
Mass.  192.  Accrued  profits,  although  credited  to  the  policies,  remain 
absolute  funds  of  the  company  till  the  policies  are  terminated.  Id.  The 
risks  in  mutual  companies  are  often  divided  into  classes.  This  can 
only  be  done  by  authority  of  the  charter,  or  a  vote  of  the  members. 
Thomas  v.  Achilles,  16  Barb.  (N.  Y.)  491 ;  Currie  v.  Mut.  Ass.  Soc,  4 
H.  &  M.  (Ya.)  315 ;  People's  Equitable  Ins.  Co.  v.  Arthur,  7  Gray 
(Mass.),  267.  But  assessments  in  each  class  are  made  by  the  company 
{Kelly  V.  Troy  Ins.  Co.,  3  Wis.  254),  and  must  be  kept  separate  for 
each  class.  Allen  v.  Winne,  15  Wis.  113.  But  if  the  assets  of  one 
class  fail,  resort  may  be  had  to  any  surplus  in  another  class.  White  v. 
Poss,  15  Abb.  Pr.  (N.  Y.)  QQ.  In  some  cases  there  is  a  provision  that 
on  failure  to  pay  an  assessment  the  whole  note  may  be  recovered. 
Jones  V.  Sisson,  6  Gray  (Mass.),  288.  But  if  an  assessment  has  been 
jtaid,  this  must  be  deducted  and  no  interest  is  allowed.  Bajigs  v. 
Bailey,  37  Barb.  (N.  Y.)  630  ;  Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.) 
591.  If  the  by-laws  treat  the  note  as  a  payment  in  advance  of  the  pre- 
mium, the  failure  to  pay  such  assessment  does  not  suspend  the  insur- 
ance, as  a  faihire  to  pay  an  ordinary  assessment  would.  Mix  v.  Mu- 
tual Ins.  Co.,  20  N,  II.  198.  It  is  ordinarily  required  that  notice  of  the 
assessment  shall  be  given  to  the  insured.  If  any  mode  of  notice  is  pro- 
vided, it  must  be  fijllowed,  otlierwise  jiersonal  notice  is  proper.  Jones 
V.  Sisson^  6  Gray  (Mass.),  288 ;  York  County  Ins.  Co.  v.  Knight,  48 
Me.  75.     Tlie  notice  need  not  state  the  amount  due  on  each  note.     At- 
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lantic  Ins.  Co.  v.  Sanders,  36  N.  H.  252 ;  Bangs  v.  Duckinfield,  18 
N.  Y.  (4  Sinitli)  592.  AVliere  tlie  notice  is  required  to  be  by  mail,  it 
may  be  sent  to  the  residence  named  in  the  policy,  unless  the  company  has 
notice  of  a  change.  Lothroj)  v.  Greenfield  Ins.  Co.,  2  Allen  (Mass.),  82. 
The  notice  is  a  condition  precedent  to  an  action  ( Williams  v.  Baljcock, 
25  Barb.  [N.  Y.]  109),  but  actual  notice  has  been  held  sufficient  where 
the  company  is  in  the  hands  of  a  receiver.  Cooper  v.  Shaver,  41  Barb. 
(N.  Y.)  151.  It  cannot  be  given  before  the  assessment  is  made.  Bangs 
V.  Mcintosh,  23  Barb.  (N.  Y.)  591.  Assessments  may  be  voted  at  any 
regular  meeting  of  the  directors,  although  a  special  meeting  for  that 
purj)ose  is  authorized  by  the  by-laws.  Bay  State  Ins.  Co.  v.  Sawyer, 
12  Cush.  (Mass.)  64 ;  Fayette  Ins.  Co.  v.  Fidler,  8  Allen  (Mass.),  27. 
The  notice,  if  personal,  is  to  be  given  to  the  person  who  is  liable 
to  pay  it,  whether  the  original  member,  or  an  assignee  who  has  been 
admitted  as  a  member  in  his  stead,  and  has  assumed  the  liabilities  of 
the  premium  note.  Brannin  v.  Mercer  County  Ins.  Co.,  28  N.  J- 
92 ;  Bowditch  Ins.  Co.  v.  Winslow,  3  Gray  (Mass.),  415.  Where  the 
statute,  as  in  many  States,  gives  mutual  insurance  companies  a  lien  on 
the  estate  insured,  it  has  been  held  that  they  could  not  insure  in 
another  country  where  they  could  have  no  such  lien.  Genesee  Ins. 
Co.  V.  Westman,  8  Up.  Can.  487,  but  the  contrary  was  held  in  re- 
gard to  personal  property  in  Weste7'n  v.  Genesee  Bis.  Co.,  2 
Kern.  (N.  Y.)  258.  Where  they  have  not  complied  with  the 
laws  of  the  State  in  which  they  undertake  to  insure,  the  company 
may  be  liable  to  pay  losses  and  yet  be  unable  to  collect  any  assessment. 
Washington  County  Ins.  Co.  v.  Dawes,  6  Gray  (Mass.),  376.  It  is  a 
common  provision  that  the  directors  of  a  mutual  insurance  comj)any 
shall  be  personally  liable  for  failure  to  lay  an  assessment  when  required 
to  pay  the  debts.  Where  this  liability  was  imposed  for  failure  to  pay 
a  loss  on  a  policy  it  was  strictly  construed,  and  it  was  held  that  the  in- 
sured had  no  such  remedy  to  enforce  the  payment  of  a  note  by  which 
the  policy  had  been  paid.  Raher  v.  Jones,  40  Ind.  430.  If  a  new 
assessment  is  necessary  to  meet  a  deficiency  caused  by  a  failure  to  col- 
lect the  first  in  full,  it  must  be  laid  on  the  same  members.  Farmers'' 
Ins.  Co.  V.  Chase,  56  N.  H.  341. 
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TITLE    V. 

EEMEDIES. 

ARTICLE   I. 

OF    EEMEDIES    IN   GENERAL. 

r 

Section  1.  In  general.  The  remedies  for  wrongs,  committed  by 
either  party  to  the  contract,  are  redressed  by  the  same  courts,  and  by 
the  same  proceedings,  as  are  other  wrongs  sounding  in  contract.  The 
first  question  which  can  well  arise  is  whether  any  contract  has  been 
made.  Where  a  contract  has  been  completed,  and  for  any  reason  the 
insurer  refuses  to  deliver  the  policy,  the  insured  may  apply  in  equity 
to  compel  a  delivery,  and  if  in  the  meantime  a  loss  has  occurred,  the 
court  will  also  decree  a  payment  of  it.  Mhodes  v.  Railway  Passengers 
Ins.  Co.,  5  Lans.  (N.  Y.)  71 ;  Union  Ins.  Co.  v.  Com.  Ins.  Co.,  2 
Curt.  C.  C.  524 ;  S.  C,  19  How.  318 ;  Fried  v.  Royal  Ins.  Co.,  50 
N.  Y.  (5  Sick.)  243 ;  Franklin  Ins.  Co.  v.  Hewitt,  3  B.  Monr.  (Ky.) 
231 ;  Harris  v.  Columbus  County  Ins.  Co.,  18  Ohio,  116.  Either 
party  may  also  complain  that  the  policy  as  existing,  does  not  express  the 
contract  as  entered  into,  and  may  ask  a  court  of  equity  to  reform  it. 
Barrett  v.  Union  Ins.  Co.,  Y  Cush.  (Mass.)  175  ;  Oliver  v.  Com.  In^. 
Co.,  2  Curt.  C.  C.  277  ;  PJujenix  Ins.  Co.  v.  Hoffheimer,  46  Miss.  645 ; 
Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364 ;  Van  Tuyl  v.  Westchester  Ins. 
Co.,  55  N.  Y.  (10  Sick.)  657 ;  Nat.  Traders'  Bank  v.  Ocean  Ins.  Co., 
62  Me.  519 ;  Keith  v.  Glohe  Ins.  Co.,  52  111.  518  ;  4  Am.  Rep.  624; 
NevilU  V.  Merchant  Ins.  Co.,  19  Ohio  St.  452 ;  N.  Y.  Ice  Co. 
X.  Northwestern  Ins.  Co., '2>Z  :N.  Y.  (9  Smith)  357.  The  court  will 
also,  at  the  same  time,  decree  performance  of  the  contract  as  reformed. 
Tlic  clearest  e\ddence,  free  from  reasonable  doubt,  will  be  required.  Id. 
Nat.  Ins.  Co.  v.  Crane,  16  Md.  260;  Suydamx.  Columbus  Ins.  Co.,  18 
Ohio,  459 ;  Cooper  v.  Partners'  Ins.  Co.,  50  Penn.  St.  299 ;  Tesson  v. 
Atlantic  Ins.  Co.,  40  Mo.  33 ;  Woodruff  y.  Columbus  Ins.  Co.,  5  La.  Ann. 
697.  Where  the  insured  had  first  brought  suit  on  the  policy,  and  being 
defeated,  asked  the  court  to  reform  it,  liis  application  was  refused. 
TJamng  v.  Great  Western  Ins.  Co.,  Ill  Mass.  93.  The  mistake  must  be  a 
mutual  one,  and  not  caused  by  the  fault  of  the  party  asking  a  reforma- 
tion. N.  Y.  Ice  Co.  v.  Northwestern  Ins.  Co.,  31  Barl:).  72 ;  Cooper 
V.  Fa/rmers'  Ins.  Co.,  50  Penn.  St.  299.  A  mistake  in  the  meaning 
of  the  words  used  will  justify  a  reformation.     The  change  will  not 
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affect  proofs  already  made.  Maker  v.  Ilibemia  Ins.  Co.^  67  N.  Y. 
(22  Sick.)  283.  In  cases  where,  for  any  reason,  the  premium  having 
been  paid,  the  contract  is  never  consummated,  or  the  risk  never 
attaches,  or  the  poHcy  is  void  afj  initio,  the  premium  may  be  recovered 
back,  even  on  a  count  in  a  declaration  for  a  loss  on  the  policy.  CUvrk 
V.  Manufacturers'  Ins.  Co.,  2  Wood.  &  M.  (C.  C.)  472 ;  Mutual  Ass. 
Co.  V.  MaJu>n,  5  Call.  (Va.)  517;  Tyriev.FletcIier,  Cowp.  668;  Fow- 
ler V.  Scottish  Eq.  Ins.  Co.,  28  L.  J.  Ch.  225 ;  Rochester  Ins.  Co.  v. 
Martin,  13  Minn.  59 ;  FosUr  v.  U.  S.  Ins.  Co.,  11  Pick.  (Mass.)  85 
So,  where  there  are  two  risks,  and  one  never  attaches,  the  premium,  so. 
far  as  appHcable  to  that,  may  be  recovered  back.  Bunyon  on  Ins.  95. 
Of  course,  if  the  contract  is  once  complete,  no  subsequent  breaeh  can 
entitle  the  insured  to  a  return  of  the  premiums  {Ber7non  v.  Wood 
Iridge,  2  Doug.  781 ;  Fulton  v.  Lancaster  Ins.  Co.,  7  Ohio,  325  ;  Mer- 
chcmts'  Ins.  Co.  v.  Clapp,  11  Pick.  [Mass.]  56);  though  if,  after  forfeiture, 
he  pays  premiums  by  mistake,  he  can  recover  them  back.  McKee  v. 
Phmnix  Ins.  Co.,  28  Mo.  383.  ;  But  if  the  policy  was  obtained  by 
fraud,  or  is  illegal,  nothing  can  be  recovered  back.  Friesmuth  v. 
Agawan  Ins.  Co.,  10  Cush.  (Mass.)  587 ;  Iloyt  v.  Gilman,  8  Mass.  336; 
Broioning  v.  Morris,  Cowj).  790  ;  Ilowson  v.  Ilmicoch,  8  T.  R.  575  ; 
Hussell  V.  Be  Grand,  15  Mass.  35.  ;  A  suit  was  sustained  to  revive  a 
policy,  where  the  insured  had  been  unable  to  pay  the  premiums  on  ac- 
count of  a  war,  but  had  afterward  tendered  them  to  the  company,  who 
had  refused  to  receive  them,  claiming  a  forfeiture.  Cohen  v.  N.  Y. 
Ins.  Co.,  50  N.  Y.  (5  Sick.)  610  ;  10  Am.  Rep.  522.  On  a  wrongful 
refusal  to  receive  j^remiums,  the  insured  was  allowed  to  treat  the  con- 
tract as  at  an  end,  and  to  recover  back  the  premiums  paid.  Mc- 
Kee V.  Phoinix  Ins.  Co.,  28  Mo.  383.  The  insured  cannot  reject  the 
policy,  and  recover  back  a  premium  paid  before  its  issue,  simply 
becaus.e  some  of  its  terms  are  unsatisfactory,  nor  because  the  agent 
had  not  complied  with  the  law  as  to  foreign  companies.  Leonard  v. 
Washburn,  100  Mass.,  251.  Directors  who  make,  or  permit,  false 
statements  as  to  the  assets  and  condition  of  an  insurance  company, 
are  personally  liable  to  one  who  is  induced  thereby  to  insure.  Sal- 
mon  V.  Richardson,  30  Conn.  360  ;  Pontifex  v.  Bignold,  3  M.  &  G. 
63 ;  Brown  v.  Downell,  49  Me.  421 ;  Tibhetts  v.  Hamilton  Ins.  Co., 
3  Allen  (Mass.),  569.  A  mutual  company  may  be  compelled  to  re- 
adjust and  correct  a  dividend  to  its  members.  Luling  v.  Atlantic 
Ins.  Co.,  45  Barb.  (N.  Y.)  510;  S.  C,  51  N.  Y.  (6  Sick.)  207.  The 
insurers  may  also  have  a  remedy  to  compel  the  surrender  of  a  policy 
obtained  by  fraud,  or  mistake,  even  after  an  assignment  for  value  with 
out  notice.     British  Eq.  Ass.  Co.  v.  G.  W.  Railway,  20  L.  T.  (N.  S.) 
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422 ;  Commercial  Ins.  Co.  v.  McLoon,  14  Allen  (Mass.),  351 ;  FreTich 
V,  Connelly^  2  Anstr.  454.  But  if  the  matter  can  as  well  be  set  up  as 
a  defense  to  an  action  at  law,  the  court  may  refuse  to  interfere. 
PhcB7iix,  Ins.  Co.  V.  Bailey,  13  Wall.  (U.  S.)  616.  If  a  loss  be  paid 
under  a  mistake  of  facts  pertaining  to  the  loss,  which  would  have  been 
a  defense,  and  which  the  insurers  were  not  in  fault  in  not  knowing,  it 
may  be  recovered  back.  Mut.  Life  Ins.  Co.  v.  Wager,  '2i1  Barb.  (N. 
Y.)  354 ;  Hartford  Ins.  Co.  v.  Mathews,  102  Mass.  221 ;  Berkshire 
Ins.  Co.  V.  Sturgis,  13  Gray  (Mass.),  177;  Mg  Council  v.  Delaware  Ins. 
Co.,  18  Bl.  228.  Thus  where  the  insurers  were  ignorant  of  a  forfeiture 
by  subsequent  insurance,  they  were  allowed  to  recover  back  the  amount 
of  a  loss  which  they  had  paid.  Columbus  Ins.  Co.  v.  Walsh,  18  Mo. 
229.  This,  however,  only  applies  where  there  has  been  no  judgment 
against  them  for  the  loss,  for  such  judgment  is  conclusive  in  any  sub- 
sequent action.  Mutual  Life  Ins.  Co.  v.  Wager,  27  Barb.  (!N".  Y.) 
354 ;  Homer  v.  Fish,  1  Pick.  (Mass.)  435.  Foreign  insurance  com- 
panies which  are  prohibited  from  insuring  till  they  have  complied  with 
certain  conditions,  cannot  recover  on  their  premium  notes  till  such 
compliance.  Gen.  Ins.  Co.  v.  Phillips,  13  Gray  (Mass.),  90 ;  jEtna 
Ins.  Co.  N.Harvey,  11  "VYis.  394;  Cincinnati  Ins.  Co.  v.  Rosenthal,  55 
111.  85 ;  8  Am.  Rep.  626 ;  Fordy.  Buckeye  State  Ins.  Co.,  6  Bush  (Ky.), 
135  ;  National  Ins.  Co.  v.  Pursell,  10  Allen  (Mass.),  231.  The 
policies,  however,  are  generally  held  valid.  Coluvihics  Ins.  Co.  v. 
Tr«M,  18  Mo.  229;  Leonard  v.  Washburn,  100  Mass.  251;  contra. 
Rising  Sun  Ins.   Co.  v.  Slaughter,  20  Ind.  520. 

§  2.  Remedy  by  actiou.  We  have  already  considered  the  prelim- 
inaries to  any  right  of  action  by  the  insured  on  the  policy.  He  must 
furnish  the  proofs,  and.  all  other  evidence  which  the  contract  requires, 
and  wait  the  period  thereafter  fixed  by  the  policy,  which  is  usually  sixty 
days.  If  the  insurer  neglects  or  refuses  to  pay  the  sum  claimed  after 
the  loss  is  payable,  the  insured  may  proceed  by  action  at  law.  This 
suit  may  be  brought  either  in  his  own  county  or  that  where  the  insurer 
is  located.  If  the  insurer  is  a  foreign  corporation,  they  are  in  most 
States  required  by  law  to  appoint  an  agent  on  whom  service  of  process 
can  1)0  made.  If  there  is  such  agent,  service  must  be  on  him,  and  not 
on  their  ordinary  agents  to  solicit  insurance.  Thayer  v.  Tyler,  10  Gray 
(Mass.),  104.  If  the  insurer  is  a  foreign  corporation,  the  insured  will 
also  have  his  election  to  sue  in  the  Federal  courts.  The  defendant  may 
also  remove  the  action  from  the  State  to  the  Federal  courts,  on  comply- 
ing with  the  statute  for  that  purpose,  unless  they  have  waived  the  right 
to  remove  it.  Glen's  Falls  Ins.  Co.  v.  Jachson  Circuit  Coicrt,  21  Mich. 
577  I  4  Am.  Rep.  504.     The  action,  when  once  begun,  is  to.be  tried 
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like  any  other  action.  It  will  only  be  necessary  to  consider  some  in- 
cidental questions  which  have  arisen.  On  the  question  whether  the 
risk  had  been  increased,  it  has  been  held  not  a  question  for  experts 
whether  vacating  a  house  would  increase  the  risk.  Joijce  v.  Maine  Ins, 
Co.,  45  Me.  168  ;  Lace  v.  Dorchester  Ins.  Co.,  105  Mass.  298 ;  7  Am. 
Rep.  522.  Nor  are  their  opinions  that  certain  facts  are  material  to  the 
risk  competent.  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72 ; 
Hartford  Ins.  Co.  v.  Ilarmer,  2  Ohio  St.  452;  contra,  Kern  v.  South 
St.  Louis  Ins.  Co.,  40  Mo.  19  ;  Schenck  v.  Mercer  County  Ins.  Co.,  24 
N.  J.  447  ;  Richards  v.  Murdoch,  10  B.  &  C.  527.  But  the  fact  that 
a  higher  rate  of  premium  would  be  charged  may  perhaps  be  proved  as 
indicating  a  material  change.  Luce  v.  Dorchester  Ins.  Co.,  105  Mass. 
298 ;  7  Am.  Rep.  522.  The  evidence  of  an  expert  was  admit- 
ted on  the  issue  of  an  increase  of  risk  by  changing  the  use  of  the 
property  from  a  paint  shop  to  a  saloon.  Mitchell  v.  Home  Ins.  Co.,  32 
Iowa,  421.  So  to  prove  that  the  business  of  a  farmer  was  considered 
the  least  hazardous  occupation.  Hartman  v.  Keystone  Ins.  Co.,  21 
Penn.  St.  466.  An  experienced  and  practical  fireman  may  give  his 
opinion  whether  the  risk  was  increased  by  certain  alterations.  Schench 
V.  Mercer  County  Ins.  Co.,  24  N.  J.  447.  A  builder  may  be  asked 
wdiether  a  house  with  walls  filled  with  brick  is  a  brick  house.  Mead  v. 
Northwestern  Lis.  Co.,  7  N.  Y.  530.  If  the  issue  depends  on  facts 
that  involve  no  peculiar  skill,  science  or  information,  but  are  equally 
within  the  knowledge  of  men  in  general,  the  evidence  is  not  admissi- 
ble. Lyman  v.  State  Ins.  Co.,  14  Allen  (Mass.),  329.  So  if  the  ques- 
tion involves  simply  a  conclusion  of  law.  Rider  v.  Ocean  Ins.  Co.,  20 
Pick,  (Mass.)  259.  Lindauer  v.  Delaware  Lns.  Co.,  13  Ark.  461.  A 
medical  witness  cannot  state  the  meaning  of  the  phrase  "family  physi- 
cian." Reid  V.  Piedrnont  Ins.  Co.,  58  Mo.  421.  In  life  insurance, 
where  questions  of  health  or  disease  arise,  physicians  may  give  their 
opinions  as  to  the  cause  and  effects  of  disease  {Miller  v.  3Iut.  Ben. 
Ins.  Co.,  31  Iowa,  216 ;  7  Am.  Rep.  122) ;  but  not  on  the  question 
whether  the  applicant  was  an  insurable  subject.  Rawles  v.  American 
Ins.  Co.,  36  Barb.  (N.  Y.)  357 ;  S.  C,  27  N.  Y.  (13  Smith)  282.  As 
we  have  seen,  evidence  of  custom  may  in  some  cases  be  admissible  in 
the  construction  of  an  instrument.  It  must  be  brought  home  to  the 
knowledge  of  the  insurers,  either  as  a  universal  custom,  or  one  which 
they  have  themselves  practiced.  Adams  v.  Otterhach,  15  How.  (U.  S.) 
539  ;  Hartford  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452  ;  Howard  v. 
Great  Western  Ins.  Co.,  109  Mass.  384.  Evidence  of  a  custom  of  one 
insurance  company  is  not  enough.  Luce  v.  Dorchester  Lis.  Co.,  105 
Mass.  297 ;  7  Am.  Rep.  522.  It  cannot  control  the  law  {TJiwing  v. 
Vol.  IY— 16 


122  INSUEANCE,  EEMEDIES. 

Chreat  Western  Ins.  Co.,  Ill  Mass.  93) ;  nor  the  contract  in  points 
where  it  is  explicit.  Davis  y .  GaUoupe,  111  Mass.  121.  A  general 
custom  to  give  dajs  of  gi-ace  on  the  payment  of  premiums  may  be 
proved.  Ilelme y . Philadelphia  Ins.  Co.,  61  Penn.  St.  107;  contra, 
Mut.  Ben.  Ins.  Co.  v,  Rtise,  8  Ga.  534.  The  recital  in  a  premium  note 
of  the  issue  of  the  policy  \%  prima  facie  qy\^qxiqq  of  it  in  a  suit  on  the 
note.  N.  E.  Ins.  Co.  v.  Belknap),  9  Cush.  (Mass.)  140.  So  is  the  ad- 
mission of  the  secretary  of  the  insurance  company.  /Sussex  County  Ins. 
Co.  V.  Woodruff,  26  N.  J.  542.  So  the  recital  of  the  receipt  of  the  pre- 
miiun  in  the  policy  is  evidence  of  its  payment.  Baker  v.  Union  Ins. 
Co.,  43  X.  Y.  (4  Hand)  283  ;  Bergson  v.  Builders'  his.  Co.,  38  Cal. 
541  ;  Ins.  Co.  of  Penn.  v.  Smith,  3  Whart.  (Penn.)  520  ;  Roberts  v.  N. 
E.Ins.  Co.,  2  Disney  (Ohio),  106;  Pitt\.  Berkshire  Ins.  Co.,  100 
Mass.  500  ;  Troy  Ins.  Co.  v.  Ca/rpenter,  4  "Wis.  20 ;  contra,  Prov.  Ins. 
Co.  V.  Fennell,  49  111.  180.  The  premium  note  signed  by  the  in- 
sured is  evidence  against  him  of  the  due  organization  of  the  company. 
Williams  v.  Cheney,  3  Gray  (Mass.),  215.  A  man's  religious  belief 
raises  no  presumption  on  an  issue  of  suicide.  Gibson  v.  Am.  Ins.  Co., 
37  IT.  T.  (10  Tiff.)  580. 

Suicide  raises  no  presumption  of  insanity.  The  burden  is  on  the 
party  charging  it.  life  Ins.  Co.  v.  Terry,  1  Dill.  (C.  C.)  403 ;  S.  C, 
15  Wall.  580;  Knickerbocker  Ins.  Co.  v.  Peters,  42  Md.  414.  The 
presumption  is  against  suicide  where  the  circumstances  are  ambiguous. 
Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  (2  Sick.)  52;  7  Am.  Rep. 
410.  Evidence  of  a  current  rumor  is  not  admissible  to  prove  the  mo- 
tive unless  it  is  proved  also  that  the  rumor  was  known  to  the  party. 
St.  louis  Ins.  Co.  V.  Gra/ves,  6  Bush  (Ky.),  268.  Whatever  is  com- 
mon and  usual  under  given  circumstances,  is  evidence  of  what  is 
reasonable.  Crocker  v.  People's  Ins.  Co.,  8  Cush.  (Mass.)  79.  The 
burden  of  proving  answers  in  the  application  untrue  is  on  the  insur- 
ers. Piedmont  Life  Ins.  Co.  v.  Ewing,  92  U.  S.  377 ;  Breard  v. 
Mechanics^  Ins.  Co.,  29  La.  Ann.  764 ;  Jones  v.  Brooklyn  Ins.  Co., 
61  N.  Y.  (16  Sick.)  79.  The  application  is  presumed  to  be  made  by 
the  insured.  Hartford  Ins.  Co.  v.  Gray,  80  111.  28.  In  declaring  on 
an  insurance  policy,  the  })hiintiff  nnist  set  out  so  much  of  the  contract 
as  will  show  a  right  in  himself  to  recover  and  he  must  allege  perform- 
ance of  all  such  duties,  and  the  existence  of  all  such  facts,  as  are  a  con- 
ditioTi  precedent  to  a  recovery.  Rockford  Ins.  Co.  v.  Ncls(yn,  65  111. 
415 ;  B(il>biit  v.  Liverpool  Ins.  Co.,  (^(S  N.  C.  70 ;  8  Am.  Rep.  494 ; 
Cmnpbdl  V.  N.  E.  Ins.  Co.,  98  Mass.  381.  WaiTanties  not  set  out  in 
the  policy  need  not  be  stated  in  the  declaration,  but  the  oflBcer  who 
made  the  certificate  of  loss  should  be.  Simmons  v.  Ins.  Co.,  8  W.  Va. 
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474.  The  declaration  must  allege  that  proofs  were  furnished  or  that 
they  were  waived.  Home  Ins.  Go.  v.  Lindsey,  26  Ohio  St.  348.  But 
an  allegation  that  they  had  due  notice  is  enough  after  verdict.  Con- 
w<M/  Ins.  Co.  V.  Sewall,  54  Me.  352.  In  Schultz  v.  Merchants'  Ins. 
Co.,  57  Mo.  331,  it  was  held  that  a  waiver  might  be  proved  without 
any  special  averment.  An  allegation  that  the  insured  had  performed 
all  the  conditions  on  his  part  was  held  sufficient.  IIo7ne  Ins.  Co.  v. 
Duke,  43  Ind.  418.  The  plaintiff  must  allege  an  insurable  interest,'  or 
if  he  has  none,  he  must  state  the  grounds  on  which  he  rests  his  right 
to  recover.  Freeman  v.  Fulton  Ins.  Co.,  38  Barb.  (N.  Y.)  247.  lie 
need  not  aver  ownership  unless  he  has  warranted  it.  Gilbert  v.  National 
Ins.  Co.,  12  Ir.  Law,  143 ;  contra,  Illinois  Ins.  Co.  v.  Marseilles  Manf. 
Co.,  1  Gilm.  (111.)  236.  Where  the  purchaser  or  the  assignee  of  the  "  sub- 
ject insured  "  is  entitled  to  sue,  he  must  allege  that  he  has  the  entire 
interest.  Granger  v.  Howard  Ins.  Co.,  5  "Wend.  (N.  Y.)  200.  After 
verdict,  an  allegation  that  "  his  "  store  was  consumed  is  enough,  and  an 
omission  to  allege  the  value  of  the  property  destroyed,  cannot  then  be 
objected  to  {Lane  v.  Maine  Ins.  Co.,  12  Me.  44;  Ins.  Co.  v.  Seits,  4 
W.  &  S.  [Penn.]  273  ;  N.  H.  Ins.  Co.  v.  Walker,  30  N.  H.  324 ;  Ilmc- 
ard  Ins.  Co.  v.  Cornick,  24  111.  455),  but  it  may  be  on  demurrer. 
F(mler  v.  N.  Y.  Ind.  Ins.  Co.,  26  N.  Y.  (11  Smith)  422.  An  aUe- 
gation  that  tlie  defendant  insured  the  plaintiff  on  certain  property, 
sufficiently  states  an  interest.  Rising  Sun  Lis.  Co.  v.  Slaughter,  20 
Ind.  520.  It  need  not  be  alleged  that  the  insurance  company  have 
complied  with  the  laws  admitting  them  to  the  State.  Fitzsimmons  v.  City 
Ins.  Co.,  18  Wis.  234 ;  Germania  Ins.  Co.  v.  Curran,  8  Kans.  9.  The 
plaintiff  need  not  aver  the  truth  of  the  statements  of  the  appHcation 
{Herron  v.  Peoria  Ins.  Co.,  28  111.  235),  for  fraud  or  falshood  in  these 
is  matter  of  defense,  nor  need  he  aver  the  performance  of  conditions 
subsequent  {Ketchum  v.  Prot.  Ins.  Co.,  1  Allen  [N.  B.],  136),  nor 
negative  prohibited  acts,  or  deny  that  he  is  within  the  excepted  risks. 
Hunt  v.  Hudson  River  Ins.  Co.,  2  Duer  (N.  Y.),  481 ;  Troy  Ins.  Co. 
V.  Carpenter,  4  Wis.  20 ;  Lo^msbury  v.  Protection  Lns.  Co.,  8  Conn. 
459.  Where  the  declaration  shows  that  the  loss  is  payable  a  certain 
time  after  the  proofs  are  furnished  it  must  allege  that  that  time  has 
'elapsed.  Doyle  v.  Phoenix  Itis.  Co.,  44  Cal.  264.  No  interest  is  al- 
lowed till  after  a  judicial  demand.  Gettwerth  v.  Teutonia  Ins.  Co., 
29  La,  Ann.  30. 

§  3.  Defenses  to  actions.  When  an  action  is  brought  upon  a  policy 
to  recover  the  amount  of  a  loss  the  defense  may  be  either  an  attempt 
to  negative  some  matter  which  the  plaintiff  must  allege  and  prove,  as 
considered  in  the  previous  section,  or  the  insurer  may  undertake  an 
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affirmative  defense,  and  after  complying  with  the  local  rules  of  pleading 
prove  some  matter  in  avoidance  and  discharge  of  the  contract.  Such 
matters  would  be :  fraud  which  is  a  defense  to  every  contract,  a  breach 
of  some  warranty,  or  the  falseness  of  some  representation,  accord  and 
satisfaction,  or  payment.  The  fraud  may  be  either  in  the  inception  of 
the  contract,  or  in  the  loss  under  it.  Thus,  the  insurer  may  prove  that 
the  insured  himself  fired  the  building.  Where  the  charge  is  criminal 
arson,  some  authorities  require  proof  beyond  a  reasonable  doubt,  as  in 
criminal  cases.  Thurell  v.  Baumont^  1  Bing.  339  ;  Shultz  v.  Pacific 
Ins.  Co.,  2  Ins.  L.  J.  495  ;  Butinan  v.  Hohhs,  35  Me.  227;  McConnele 
V.  Delaware  Ins.  Co.,  18  111.  228.  Other  cases  apply  the  ordinary  rule 
of  civil  cases.  Schmidt  v.  N.  Y.  Union  Ins.  Co.,  1  Gray  (Mass.),  529  ; 
Washington  Ins.  Co.  v.  Wilson,  7  Wis.  169 ;  Wightman  v.  Western 
Ins.  Co.,  8  Kobt.  (La.)  442  ;  Scott  v.  Home  Ins.  Co.,  1  Dil.  (U.  S.)  105. 
The  grounds  of  defense  must  be  fully  set  out.  Sussex  Ins.  Co.  v.  Wood- 
ruff, 20  ]Sr.  J.  541.  It  is  not  enough  to  negative  the  truth  of  a  declara- 
tion in  the  application.  The  particulars  in  which  it  is  untrue  must  be 
set  out.  Clay  Ins.  Co.  v.  Wuste/'hausen,  75  111.  285.  "Where  the  appli- 
cation denied  disease,  and  the  breach  charged  was  that  he  had  had 
symptoms  of  disease  of  the  stomach,  the  particular  symptoms  must  be 
set  out,  Marshall  v.  Emperor  Ins.  Co.,  L.  R.,  1  Q.  B.  35.  So,  where 
misrepresentation,  or  breach  of  warranty  as  to  title,  is  charged.  Kentucky 
Ins.  Co.  V.  Southard,  8  B.  Monr.  (Ky.)  634 ;  Merchant  Ins.  Co.  v. 
Washington  Ins.  Co.,  1  Hand  (Ohio),  408 ;  Dewees  v.  Manhattan  Ins. 
Co.,  34  N.  J.  244.  The  particulars  in  which  a  fireplace  is  defective  must 
be  set  out.  Id. ;  so  of  other  insurance  {Ramsay  Man.  Co.  v.  Mut.  Ins. 
Co.,  11  Up.  Can.  516)  ;  or  of  fraud,  and  it  nmst  be  stated  that  it  was 
committed  by  some  one  in  interest.  Ferriss  v.  N.  A.  Ins.  Co.,  1  Hill 
(N.  Y.),  71  ;  Sterling  v.  Mercantile  Ins.  Co.,  32  Penn.  St.  75.  A  charge 
of  overvaluation  must  allege  that  it  was  made  by  the  insured  knowingly, 
and  in  the  preliminary  application.  Aurora  Ins.  Co.  v.  Johnson,  46 
Ind.  315.  If  an  assignment  is  set  up  as  a  breacli,  it  must  aver  that  the 
insurers  did  not  assent  {Peoria  Ins.  Co.  v.  Lewis,  18  111.  553) ;  and 
that  the  assignment  was  before  the  loss  {III.  Ins.  Co.  v.  Stanton,  57 
111.  354) ;  and  what  constituted  the  alleged  change  of  title,  if  that  is 
the  defense.  Clay  Ins.  Co.  v.  Wusterhausen,  75  111.  285.  A  plea  thaf 
the  damage  accrued  before  the  plaintiff  became  interested  is  bad.  Siith^ 
erland  v.  Pratt,  11  M.  &  W.  296.  Evidence  of  fraud  or  false  swearing 
is  not  admissible  under  the  general  issue.  Flynn  v.  Merchants'  Ins. 
Co.,  17  La.  Ann.  135.  A  charge  of  false  swearing  in  the  proofs  must 
show  where  and  before  whom  it  was  taken,  and  in  what  particular  it  was 
false.     Ketchum  v.  Prot.  Ins.  Co.,  1  Allen  (N.  B.),  136. 
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§  4.  Bankruptcy  and  insolvency.  An  insurance  company  is  within 
the  bankrupt  acts.  Reed  v.  Independent  Ins.  Co.,  1  Ins.  L.  J.  735.  In 
re  Hercules  Ins.  Co.,  1  Ins.  L.  J.  875.  After  bankruptcy  the  court 
assumes  all  the  powers  of  the  company,  and  may  direct  assessments  and 
collect  the  assets,  as  fully  as  it  could  have  done,  or  even  more  so,  as  it 
represents  the  creditors.  It  is  immaterial  that  notes  are  payable  only 
when  called  by  the  directors,  and  a  previous  vote  of  the  directors  to 
release  a  balance  due  on  stock  notes  is  void.      Upton  v.  Ilaushoroxujh, 

5  Chicago  L.  N.  242.  But  an  assignee  has  no  power  to  waive  conditions 
of  the  policy.  In  re  Firemen^ s  Ins.  Co.,  5  Chic.  Leg.  News,  253  ;  Evans 
V.  Trimountain  Ins.  Co.,  9  Allen  (Mass.),  329.  In  many  States  the 
settlement  of  the  affairs  of  insolvent  insurance  companies  is  regulated 
by  statute.  The  assignee  or  receiver  must  prove  that  the  facts  authorize 
any  assessment  which  he  attempts  to  make.  Savage  v.  Medhiiry,  19  N. 
Y.  (5  Smith)  32 ;  Sands  v.  IliU,  42  Barb.  (N.  Y.)  651.  A  voluntary 
assignment  does  not  transfer  the  right  to  make  assessments.  Ilurlhut 
V.  Carter,  21  Barb.  (N.  Y.)  221. 

§  5.  Set-off.  Both  parties  are  entitled  to  claim  a  set-off  of  mutual 
claims  arising  out  of  the  contract.  Thus  where  the  insurers  sued  an 
indorser  on  a  note,  they  were  required  to  allow  a  return  premium  due 
the  maker,  although  he  was  indebted  to  them  on  other  accounts,  and 
insolvent.  Phcenix  Ins.  Co.  v.  Fiquet,  7  Johns.  (N.  Y.)  384.  It  makes 
no  difference  that  the  loss  occurred  after  bankruptcy.  Graham  v.  Hus- 
sell,  2  Marsh.  561.  Where  the  insurer  became  insolvent,  and  the  policy 
lapsed,  the  insured  was  not  allowed  to  set  off  its  cash  value  in  a  suit  on 
the  premium  note.  North  Carolina  Ins.  Co.  v.  Powell,  71  N.  C.  389. 
A  set-off  is  allowed  of  a  liquidated  debt  to  the  company,  even  as  against 
an  unliquidated  debt  due  from  them.     Holhroolc  v.  American  Ins.  Co., 

6  Paige  (N".  Y.),  220.  A.  loan  to  the  insured  was  set  off  agamst  a  loss. 
{In  re  Globe  Ins.  Co.,  2  Edw.  Ch.  [N.  Y.]  625) ;  even  if  the  loan  is 
secured  {Com.  v.  Shoe  a/nd  leather  Dealers'  Ins.  Co.,  112  Mass.  131) ; 
or  even  if  it  is  not  due  unless  it  was  made  with  notice  of  insolvency  in 
fact.  Drake  v.  Hollo,  6  Chicago  Leg.  News,  9  ;  Smith  v.  mil,  8  Gray  . 
(Mass.),  572.  But  where  the  debt  to  the  company  is  for  a  subscription 
to  the  capital,  or  a  stock  note,  it  cannot  be  set  off  if  the  company  is 
insolvent.  Scammon  v.  Kimljoll,  6  Chic.  Leg.  News,  1.  And  the 
same  rule  applies  to  assessments  on  premium  notes,  otherwise  the  in- 
sured would  gain  an  advantage  over  the  other  creditors.  IlilUer  v. 
Alleghany  County  Ins.  Co.,  3  Penn.  St.  470 ;  Lawrence  v.  Nelson,  4 
Bosw.  (N.  Y.)  240  ;  S.  C,  21 N.  Y.  (7  Smith)  158  ;  SwamscoU  Machine 
Co.  V.  Pa/rtridge,  25  N.  Y.  (10  Smith)  369.  A  claim  assigned  to  the 
insured  cannot  be  set  off  against  an  assessment,  except  to  the  extent  to 
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which  it  would  draw  a  dividend.  Long  v.  Penn.  I'm.  Co.^  6  Penn.  St. 
421.  In  settling  losses,  the  insurers,  if  solvent,  may  set  off  all  sums  due 
on  premium  notes,  and  a  just  proportion  of  the  losses  up  to  the  time 
of  payment.     Swamscott  Machine  Co.  v.  Fartr^e,  25  N.  H.  369. 
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CHAPTER  LXXXIII. 

INTEREST  ON  MONEY. 
ARTICLE  I. 

OF  INTEREST    GENERALLY. 

Section  1.  General  nature  of  interest.  Interest  is  the  compen- 
sation which  is  paid  by  the  borrower  of  money  to  the  lender  for  its  use 
and,  generally,  by  a  debtor  to  his  creditor  in  recompense  for  his  deten- 
tion of  the  debt.  1  Bouv.  Law  Diet.  733.  The  liability,  in  damages, 
for  the  wrongful  detention  of  a  debt,  is  a  distinct  principle  from  liabil- 
ity to  make  compensation  for  a  use  or  benefit  derived  from  the  money 
of  another.  Jliimmel  v.  Brown,  24  Penn.  St.  313  ;  Selleoh  v.  French, 
1  Conn.  32 ;  S.  C,  1  Am.  L.  Cas.  610. 

Interest  is  a  necessary  incident  to  the  principal  debt,  and  a  promise 
may  be  implied  to  pay  it  from  the  day  the  debt  becomes  due,  if  it  is  not 
paid.  Roberts  v.  Cocke,  28  Gratt,  207.  The  promise  is  supported  by 
the  universal  obligation  which  rests  upon  every  man  to  render  a  just 
equivalent  for  the  use  or  detention  of  that  which  does  not  belong  to 
bim.  Held  v.  Rensselaer  Glass  Factory,  3  Cow.  393 ;  5  id.  587  ;  Heath 
V.  Page,  63  Penn.  St.  108 ;  3  Am.  Eep.  533.  So,  arrears  of  interest 
relate  to  the  principal  charge  and  form  part  of  it.  Wertz's  Appeal, 
65  Penn.  St.  306. 

§  2.  Interest,  wlien  allowed.  It  is  a  principle,  well  settled,  that  when- 
ever the  debtor  knows  what  he  is  to  pay,  and  when  he  is  to  pay  it,  he 
shall  be  charged  with  interest  if  he  neglects  to  pay.  Swett  v.  Hooper, 
62  Me.  54  ;  People  v.  New  Ym-k,  5  Cow.  331 ;  Podge  v.  Perkins,  9 
Pick.  369.  So,  interest  is  allowed  for  services  rendered,  from  the 
time  when  the  ascertained  amount  became  due.  Carpenter  v.  Bramd, 
40  N.  Y.  Sup.  Ct.  551 ;  Risley  v.  Andrew  Co.,  46  Mo.  382.  On  money 
lent  from  the  time  of  the  loan.  Rapelie  v.  Emory,  1  Dall.  349 ;  Les- 
see of  Pilworth  V.  Sinderling,  1  Binn.  488.  On  money  paid  for  the  ac- 
count, or  to  the  use  or  benefit,  or  at  the  request  of  another,  from  the 
time  of  payment.  Goodloe  v.  Clay,  6  B.  Monr.  (Ky.)  236 ;  Aiken  v. 
Peay,  5  Strobh.  15 ;  Weeks  v.  Hasty,  13  Mass.  218.     On  money  ad- 
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vaneed  by  a  factor  or  agent,  from  the  time  of  the  advance.  Cheesebor- 
ough  V.  Hunter,  1  Hill  (So.  Car.)  400  ;  Stnetz  v.  Kennedy,  Riley^ 
218 ;  Tayhr  v.  Knos^s  Exrs.,  1  Dana,  391 ;  S.  C,  5  id.  466. 

As  a  general  nile  no  interest  should  be  allowed  on  an  unliquidated 
account  for  goods,  wares  and  merchandise,  without  an  agreement  to 
allow  it,  express  or  implied  ;  because  the  balance  of  the  account  only 
constitutes  the  debt,  and,  until  that  is  ascertained,  there  is,  strictly 
speaking,  no  debt  due.  Reid  v.  Rensselaer  Glass  Fact<yry,  3  Cow. 
393 ;  S.  C,  5  id.  589 ;  Adams  Express  Company  v.  Milton,  11 
Bush  (Ky.),  49 ;  Brady  v.  Wilcoxon,  44  Cal.  239 ;  Youqua  v. 
Nixon,  Peter's  C.  C.  224.  This  rule  also  applies  to  services  ren- 
dered on  a  quantum  meruit  {Brewer  v,  Tyringham,  12  Pick. 
547 ;  DoyUs  Admrs.  v.  St.  dames'  Church,  7  Wend.  178 ;  3fur- 
ray  v.  Ware''s  Admr.,  IBibb,  325),  and  to  such  charges  as  a  forwarding 
merchant's  for  freight,  wharfage  and  storage.  Trotter  v.  Grant,  2 
Wend.  413.  But  interest  should  be  allowed  on  an  unliquidated  de- 
mand, the  amount  of  which  could  be  ascertained  by  computation,  to- 
gether with  reference  to  well-established  market  values ;  because  such 
values  are  so  nearly  certain  that  it  would  be  possible  for  the  debtor  to 
obtain  some  proximate  knowledge  of  how  much  he  was  to  pay.  Sip- 
perly  v.  Stewart,  50  Barb.  62,  69. 

It  has  been  held  in  New  Tork  that  in  an  action  upon  an  unliquidated 
demand  interest  may  properly  be  allowed  from  the  time  of  the  com- 
mencement of  the  action.  McCollum  v.  Seward,  62  N.  Y.  (17  Sick.) 
316. 

In  general,  interest  is  not  due  in  law  on  unliquidated  damages,  or  un- 
certain demands.  Still  v.  Ilall,  20  Wend.  51 ;  Admr.  of  Congers  v. 
Magrath,  4  McCord,  392 ;  Tatum  v.  Mohr,  21  Ark.  355.  But  there 
are  many  cases  in  whicli,  tliough  the  damages  are  unliquidated,  yet  the 
amount  to  be  paid,  and  the  time  when  it  should  be  paid,  are  sufficiently 
certain  to  render  the  party  liable  for  interest.  As  in  an  action  on  a 
policy  of  insurance,  in  case  of  partial  loss,  interest  as  damages  may  be 
allowed  from  the  time  when  payment  sliould  have  been  made  after  proof 
of  loss.  Vredenhergh  v.  Ilallett,  1  Johns.  Cas.  27  ;  Ohermyer  v.  Nich- 
ols, 6  Binn.  159 ;  Oriental  Bank  v.  Tremont  Ins.  Co.,  4  Mete.  1-9. 
In  an  action  for  the  breach  of  an  executory  agreement  to  deliver  articles 
on  a  certain  day,  the  measure  of  damages  is  the  value  of  the 
articles  on  the  day  when  they  ought  to  have  been  delivered,  with 
interest  from  that  time.  Younger  v.  Givens,  6  Dana,  1 ;  Enders  v. 
Board  of  PuUk  Worhn,  1  Gratt.  365  ;  Measonv.  Philips,  Add.  (Pcnn.) 
346.  In  an  action  for  damages  sustained  l)y  a  collision,  interest  should 
bo  allowed  from  the  daj'  on  which  the  injury  happened.     The  Mo7'n- 
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ing  Star,  4  Biss.  C.  C.  62.  But  the  interest  in  such  cases  rests  so  en- 
tirely upon  the  circumstances  of  each  particular  case,  that  the  allowance 
thereof  is  commonly  said  to  be  in  the  discretion  of  the  jury.  Lincoln 
V.  Clajlin,  7  Wall.  (U.  S.)  132.  So,  too,  as  to  the  allowance  of  inter- 
est in  the  settlement  of  partnership  accounts.  Gyger's  Ajrpeal,  G2 
Penn.  St.  73.  But  where  labor  and  services  in  a  partnership  agree- 
ment are  put  against  capital,  on  settlement  of  the  accounts  of  the  part- 
nership, interest  \vill  not  be  allowed  on  the  amount  of  cash  capital. 
Jackson  v.  Johnson,  11  Hun  (N.  T.),  509. 

Interest  from  the  commencement  of  the  suit  is  recoverable  on  a 
money  demand,  even  though  it  is  not  claimed  in  the  petition.  Whit- 
aker  v.  Pope,  2  Woods,  463.  And  it  is  payable  in  the  same  kind  of 
money  as  the  principal.     McCaUa  v.  Ely,  64  Penn.  St.  254. 

In  assumpsit,  interest  on  the  principal  sum  may  be  made  the  subject 
of  a  charge  as  one  of  the  items  of  an  account  annexed,  and  may  be  re- 
covered upon  proof  of  circumstances  which  would  entitle  the  plaintiff 
to  charge  it.  Chadbourne  v.  llanscora,  56  Me.  554.  And  interest 
may  be  recovered  upon  a  promissory  note  after  the  principal  has  been 
paid,  if  the  note  contain  an  express  promise  to  pay  such  interest.  lioh- 
hins  V.  Cheek,  32  Ind.  328  ;  2  Am.  Rep.  348.  So,  interest  is  recover- 
able on  the  penalty  of  a  bond  to  pay  incumbrances  from  the  time  of 
the  breach.     Beei's  v.  Shannon,  12  Hun  (N.  Y.),  161. 

§  3.  Interest,  when  not  collectible.  An  action  will  not  he  to 
recover  interest  after  the  principal  has  been  paid,  unless  there  was  an 
express  contract  to  pay  interest.  Rohhins,  (&c.,  Co.  v.  Brewer,  48  Me. 
481 ;  Tenth  Nat.  Bank  v.  Mayor,  due,  of  New  Tm-k,  4  Hun,  429. 
In  the  absence  of  a  special  agreement  to  the  contrary,  bankers  are  not 
required  to  pay  interest  on  ordinary  deposits.  Parsons  v.  Treadwell, 
50  N.  H.  356. 

§  4.  Interest,  when  allowed  upon  accounts.  Where  an  account 
has  been  liquidated  by  both  parties,  and  the  debt  therefor  becomes  due 
and  payable,  it  carries  interest  on  the  same  ground  of  a  debt  payable 
at  a  specific  time,  viz.:  that  there  is  an  implied  contract  to  pay.  Rensse- 
laer Glass  Factory  v.  Peid,  5  Cow.  589  ;  Selleck  v.  French,  1  Conn. 
32  ;  S.  C,  1  Am.  L.  Cas.  610  ;  Elliotty.  Jfmoi^,  2 McCord  (S.  C),  125. 
If  there  be  an  express  promise  to  pay  at  a  certain  time,  or  an  express 
understanding  between  the  parties  that  the  accounts  are  to  be  consid- 
ered due  at  a  particular  date  after  they  are  incurred,  or  there  be  an 
established  usage  of  trade,  or  a  custom  in  the  plaintiff's  deahngs,  by 
which  the  defendant  is  affected,  to  give  a  certain  length  of  credit,  this 
becomes  a  part  of  the  contract,  and  interest  is  to  be  allowed  after  the 
express  or  implied  term  of  credit  has  expired.  McAllister  v.  Peah, 
YoL.  lY.  —IT 
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4  Wend.  484 ;  S.  C,  8  Wend.  109 ;  Raynvmd  v.  Isham,  8  Yt.  258 ; 
Oherm/yer  v.  Nichols^  6  Binn.  159. 

Where  a  debtor  on  presentation  of  his  account  admits  its  correct- 
nese  and  promises  to  pay  it,  this  will  render  it  liquidated,  so  as  to  di'aw 
interest  thereafter.  Daniels  v.  Osboi'n,  75  111.  615  ;  Wood  v.  Belden, 
59  Barb.  549 ;  54  N.  Y.  (9  Sick.)  658.  But  the  statement  of  an  ac- 
count stated,  made  between  trustees  and  third  persons,  in  which  there 
is  an  agreement  to  pay  interest  upon  a  smn,  part  of  which  was  not 
then  legally  due,  will  not  bind  the  cestui  que  trust  although  for  several 
years,  after  he  obtains  knowledge  of  such  account  stated,  he  gives  no 
notice  to  such  third  persons  of  his  dissent  therefrom.  Church  v.  Kidd, 
3  Him  (N.  Y.),  254 ;  S.  C,  5  T.  &  C.  454. 

A  party  who  receives  notes,  property  and  cash,  for  which  he  agrees 
to  execute  his  promissory  note  in  a  given  sum,  makes  thereby  the  ac- 
count or  debt  a  liquidated  one  and  is  liable  for  interest  thereon. 
Cla/rh  V.  Dutton,  69  111.  379. 

The  balance  of  a  settled  account  in  which  interest  is  included  car- 
ries interest  on  the  whole  from  the  settlement.  McClelland  v.  West^ 
70  Penn.  St.  183. 

If  there  be  an  unreasonable  and  vexatious  delay  in  making  payment 
of  an  account,  though  it  be  not  liquidated,  interest  may  be  recovered. 
Williams  v.  Craig,  1  Dall.  (Penn.)  313  ;  Wills  v.  Brown,  Penn.  (N.  J.) 
548 ;  Jassm/  v.  Horn,  64  111.  379. 

Accounts  for  money  lent,  paid  and  advanced,  always  bear  interest. 
Liotard  v.  Gra/ves,  3  Gaines,  226 ;  Lessee  of  Dilioorth  v.  Sinderling, 
1  Binn.  488  ;  CroA^en  v.  Tickdl,  1  Yes.,  Jr.,  60.  And  in  an  unliqui- 
dated account,  those  items,  if  any  there  be,  of  moneys  advanced,  paid, 
laid  out  or  expended,  will  draw  interest  from  the  time  of  the  advance 
or  expenditure.     Reid  v.  Rensselaer  Glass  Factory,  3  Cow.  393,  426. 

§  5.  Interest,  when  not  allowed  upon  accounts.  As  has  been  stated 
ante,  127,  §  2,  an  open  and  unliquidated  account  does  not  bear  interest 
unless  there  is  an  express  agreement  to  that  effect  {Marsh  v.  Fraser, 
37  Wis.  149 ;  Farmers'  Loan,  etc.,  Co.  v.  3fann,  4  Robt.  [N.  Y.]  356 ; 
Williams  v.  Ilersey,  17  Kans.  18) ;  or  unless  the  delay  of  payment  has 
been  fraudulent,  unjust  or  oppressive.  The  People  v.  Gasherie,  9 
Johns.  71;  Wood  y.  Rohhins,  11  Mass.  504;  Broum  v.  Cam,pbell, 
1  Serg.  &  Rawlc,  179.  But  wlicre  the  delay  is  the  result  of  the  cred- 
itor's failure  to  press  the  collection  of  his  claim,  and  where  the  ]U'in- 
cipal  cause  of  action  is  an  unliquidated  account,  unless  interest  or 
damiiges  are  claimed  in  the  petition,  no  judgment  will  be  rendered 
for  either.     Adwns  Ex.  Co.  v.  Milton,  11  Bush  (Ky.)}  49. 
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Where  parties  are  engaged  in  continuous  dealings,  tlie  presentation 
of  bills  at  various  times,  stating  parts  of  the  account,  does  not  raise  the 
presumption  of  liquidation  under  which  interest  is  thereafter  charge- 
able upon  the  balances  shown  to  be  due.  Rayraond  v.  Williams^  40 
Iowa,  IIT. 

Tenants  in  common,  using  iron  ore  from  the  common  property, 
without  requiring  each  other  to  account,  cannot  charge  interest,  one 
against  the  other,  until  a  balance  is  struck.  GruWs  Ajojyeal,  G6 
Penn.  St.  117, 

§  6.  Interest  on  annuities.  See,  generally,  the  subject  of  Annui- 
ties, Yol.  I,  323.  Where  no  time  is  mentioned  by  the  testator,  annui- 
ties are  considered  as  commencing  from  the  death  of  the  testator ;  and, 
consequently,  the  first  payment  will  be  due  at  the  end  of  the  year  from 
that  event ;  if,  therefore,  it  be  not  made  then,  interest,  in  those  cases 
wherein  it  is  allowed  at  all,  must  be  computed  from  that  period.  1 
Bouv.  Law  Diet.  T35.  But  the  general  rule  is  that  interest  is  not  pay- 
able on  the  arrears  of  an  annuity  bequeathed  by  will,  unless  under 
special  circumstances.  Isenhart  v.  Broimi^  2  Edw.  Ch.  341 ;  Adams' 
Admr  v.  Admns'  Adin)i\  10  Leigh,  527.  Under  special  circumstances, 
as  where  the  annuity  is  in  lieu  of  dower,  it  may  be  payable.  BeesorCs 
Admr' s  \ .  Beeson' s  Ex'r,  1  Ilarring.  (Del.)  394;  Houston  y.  Jamison's 
Adm'r,  4  id.  330 ;  Philips  v.  Williams,  5  Gratt.  259. 

§  7.  Interest  on  implied  contracts.  Generally,  neither  by  com- 
mon law,  nor  by  statute,  is  a  party  required  to  pay  interest.  Hence  no 
man  is  liable  to  pay  interest,  as  such,  without  his  own  agreement  to 
that  affect ;  and  its  allowance  by  the  courts,  as  an  incident  to  the  debt, 
and  invariably  following  it,  is  founded  solely  upon  the  agreement  of 
the  parties.  In  another  class  of  cases  it  is  allowed  by  juries  under  the 
advice  of  the  court,  but  in  their  absolute  discretion,  as  damages.  The 
confusion  and  mingling  of  these  classes  has  led  to  much  of  the  difficulty 
which  has  arisen  on  this  subject.  The  two  classes  depend  upon  princi- 
ples entirely  distinct,  and  do  not  furnish  even  an  analogy  to  each  other. 
Bens.  Glass  Factory  v.  Reid,  5  Cow.  5§9,  610. 

The  agreement  to  pay  interest  may  be  expressed  in  writing,  or  by 
words,  or  it  may  be  implied.     It  may  be  implied : 

1st.  From  the  custom  or  usage  of  the  business  in  which  the  debt  is 
contracted.  When  such  custom  is  known  to  the  parties,  or  may  reason- 
ably be  presumed  to  have  been  known,  it  enters  into  the  original  con- 
tract and  forms  part  of  it.  Liotard  v.  Graves,  3  Caines,  226  ;  Ayers 
V.  Metcalf,  39  111.  307 ;  Eoons  v.  Miller,  3  Watts  &  Serg.  271. 

2d.  When  the  principal  is  to  be  paid  at  a  specific  time,  the  law  has 
always  implied  an  agreement  to  make  good  the  loss  arising  from  a 
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default,  by  the  payment  of  interest.  Robinson  v.  Bland^  2  Burr. 
1086 ;  SelUck  v.  French,  1  Conn.  32 ;  Bens.  Glass  Factory  v.  Eeid, 
5  Cow.  589,  612.  And  if  a  note  be  payable  at  a  fixed  time,  as  at  one 
day  after  date,  and  there  be  a  subjoined  agreement  that  suit  shall  not 
be  brought  so  long  as  the  maker  is  alive,  or  the  payee  is  satisfied  that 
he  is  solvent,  interest  still  runs  from  the  time  when  the  debt  is  legally 
due.  Powell,  AdmW,  v.  Guy,  3  Dev.  &  Bat.  (N.  C.)  TO;  Bollman^ 
Adm'r,  v.  BaJcer,  etc.,  5  Hmnph.  406.  A  note  made  payable  during 
the  whole  of  a  given  month  does  not  bear  interest  until  after  the 
last  day  of  the  month.  Bolla/t'd  v.  Toder,  2  A.  K.  Marsh.  264. 
Where  an  accoimt  has  been  liquidated  by  both  parties,  and  the  debt 
therefor  becomes  due  and  payable,  it  carries  interest  on  the  same 
principle  as  that  of  a  debt  payable  at  a  specific  time.  Boddam  v. 
Bihij,  2  Bro.  C.  C.  3 ;  Catlin  v.  Aikin,  5  Yt.  177 ;  Moore  v.  Patton, 
2  Port.  (Ala.)  451. 

Where  the  defendant  was  employed  to  recover  back  duties  which 
had  been  paid  by  the  plaintiffs  on  the  importation  of  bronze  powder 
and  Dutch  metal,  in  excess  of  what  it  was  claimed  could  be  legally  im- 
posed by  the  United  States  authorities ;  and  it  was  agreed  that  he 
should  retain  one-half  of  the  excess  recovered  for  his  services,  one-half 
of  the  interest  which  was  recovered  loith  the  excess  was  permitted  to 
be  retained  by  the  defendant,  it  being  an  incident  to  the  principal  or 
portion  of  the  excess  which  by  the  agreement  became  his  for  the  serv- 
ices rendered.     Barley  v.  Ludington,  10  Hun  (N.  Y.),  305. 

Where  a  majority  of  the  stockholders  of  a  bank  sold  to  others  their 
interest  in  the  capital,  according  to  a  certain  statement  of  assets,  with 
a  stipulation  that  if  any  debt  not  included  therein  should  thereafter  be 
paid  to  the  bank,  the  purchasers  should  "  forthwith  "  pay  to  the  sellers 
their  proportion  thereof,  deducting  expenses,  interest  would  be  allowed 
on  such  collections  when  made  but  not  forthwith  paid  over  to  the 
sellers.     Pa/rsons  v.  Treadwell,  50  N.  H.  356. 

§  8.  Interest  on  sales  of  goods.  Interest  is  not  allowed  on  an  un- 
liquidated account  for  goods' sold  and  work  done,  unless  there  is  an 
agreement,  express  or  implied,  to  allow  interest.  Yan  Beuren  v.  Va/n- 
Gaasheck,  4  Cow.  496 ;  Ilenry  v.  Bisk,  1  Dall.  265  ;  Harrison  v. 
IlandUy,  1  Bibb,  443.  But  where  it  is  the  uniform  custom  of  a  trader 
to  charge  interest  after  a  certain  time,  he  is  allowed  to  charge  it  accord- 
ingly to  those  who  are  in  the  habit  of  dealing  with  him  with  a  knowl- 
edge of  that  fact.  McAllister  v.  Benh,  4  Wend.  483 ;  Baymond  v. 
Esha/rn,  8  Vt.  263  ;  Knox  v.  Jones,  2  Dall.  193.  And  a  promise  to  pay 
interest  may  be  inferred  from  the  particular  mode  of  dealing  between 
the  parties.     Ayers  v.  Metcalf,  39  111.  307.     In  open  mutual  account 
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between  merchcant  and  merchant,  except  on  money  advances,  no  interest 
is  allowed  until  a  balance  is  struck  and  notice  of  it  given.  Krnie  v. 
Smith,  12  Johns.  156;  Crawford  v.  Willing,  4  Dallas,  286;  Dcmis  v. 
Smith,  48  Yt.  53.  .On  a  sale  for  cash  of  a  lot  of  apples  at  a  given  price 
per  barrel,  interest  on  the  sum  due  is  recoverable  in  an  action  for  the 
price.     Maltman  v.  Willia/mson,  69  111.  423. 

§  9.  Interest  on  simple  contracts.  Interest  will  be  allowed  in  all 
cases  where  there  is  an  express  contract  to  pay  it.  Selleck  v.  French, 
1  Conn.  32.  And  see  Cajjen  v.  Crowell,  66  Me.  282  ;  Pierce  v.  Pro- 
prietors, etc.,  10  R.  I.  227  ;  Cook  v.  Fowler,  L.  E.,  7 II.  L.  27.  If  due 
by  simple  contract,  asswinpsit  will  lie  for  the  interest  as  it  falls  due. 
Cooley  V.  Pose,  3  Mass.  221. 

In  an  action  for  use  and  occupation,  if  the  amount  claimed  for  each 
year  be  a  mere  unliquidated  demand,  sounding  entirely  in  damages, 
which  are  not  ascertained  until  the  finding  of  a  jury  on  a  quantum 
valebant,  interest  .on  the  sum  assessed  by  the  jury  for  the  annual  rent 
will  not  be  allowed.  Skirving  v.  Stolo,  2  Bay  (S.  C),  233.  But  on  an 
agreement  to  pay  so  ^mxchper  month  for  services,  interest  runs  from  the 
time  when  the  money  falls  due.  Still  v.  Ilall,  20  Wend.  51.  In  an 
action  upon  a  quavitum  meruit  to  recover  an  alleged  balance  due  for 
services,  where,  when  the  plaintiff  left  the  defendant's  employ,  he  de- 
manded his  pay  and  commenced  his  action  about  a  month  thereafter, 
the  court  allowed  interest  from  the  time  of  the  demand.  Mereer  v. 
Vose,  67  N.  Y.  (22  Sick.)  56.  One  who  purchases  goods  that  have 
been  attached  under  an  arrangement  with  the  parties  interested,  that 
he  should  not  be  called  upon  for  the  price  until  the  question  of 
ownership  was  settled,  is  not  liable  for  interest  on  the  price,  before  the 
payment  becomes  due  and  is  demanded.  Fvans  v.  Beckwith,  37  Yt. 
285. 

§  10.  Interest  on  sealed  instrnments.  In  England,  interest  can- 
not be  recovered  on  a  bond  with  a  penalty  for  a  smn  beyond  the  jDen- 
alty  either  at  law  or  in  equity.  Wild  v.  Glarkson,  6  Term,  303  ;  Hel- 
Un  V.  Ardley,  3  C.  &  P.  12,  Clarke  v.  Abingdon,  17  Yes.,  Jr.,  106. 
This  rule,  however,  is  subject  to  exceptions,  and  apparently  it  never 
obtained  with  us,  either  in  one  jurisdiction  or  in  the  other.  Taze- 
well V.  Saunders,  1  3  Gratt.  (Ya.)  366 ;  TennoMts  v.  Gray,  5  Munf. 
494 ;  Mower  v.  Kip,  6  Paige,  88. 

A  distinction  has  been  taken  in  England  between  instruments  of  a 
■commercial  nature  such  as  bills  of  exchange,  and  other  contracts,  that 
on  the  latter,  interest  is  not  due  without  an  agreement  for  it  express  or 
implied,  though  on  the  former  it  is,  by  the  usage  of  trade.  Gordon 
V.  Swan,  2  Campb.  429,  note;  S.  C,  12  East,  419.     In  this  country  no 
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such  distinction  exists,  save  in  South  Carolina,  and  interest  is  allowed 
on  all  liquidated  demands  from  the  time  that  payment  ought  to  have 
been  made.  Beid  v.  Rens.  Glass  Factory,  3  Cow.  393 ;  Dodge  v. 
Perkins,  9  Pick.  369 ;  Cartmill  v.  Brown,  Admr.,  1  A.  K.  Marsh.  576. 
In  Maryland,  the  rule  is  said  to  be,  that  on  written  contracts  to  pay  on 
a  certain  day,  and  on  bonds,  and  where  there  is  a  contract  to  pay  inter, 
est,  and  where  money  has  been  used,  interest  is  due  of  course,  but  that 
in  all  other  cases  it  is  at  the  discretion  of  the  jury.  NewsorCs  Adtnr. 
V.  Douglass,  7  Harr.  &  Johns.  418;  Karihaus  v.  Owlngs,  2  Gill  & 
Johnson,  431 ;  Comegys  v.  State,  10  id.  176.  In  an  action  to  recover 
rent  due  on  leased  premises,  where  the  defendant  was  surety  in  the 
lease  and  the  time  when  the  rent  should  commence  was  to  be  decided 
by  arbitrators,  it  was  held  that  the  defendant  was  liable  for  interest  on 
the  amount  of  rent  found  due,  only  from  the  date  of  such  decision. 
Biiissey.  Wood,  47  Barb.  624. 

§  11.  Interest  on  negotiable  instruments.  An  express  agreement 
to  pay  interest  will  give  a  valid  title  to  recover  it,  although  the  princi- 
pal debt  be  not  due  at  the  time  when  the  interest  is  made  payable 
{Stearns  v.  Brown,  1  Pick.  530 ;  Bannister  v.  Boherts,  35  Me.  76 ; 
Fake  V.  Bddy^s  Ms'r,  15  Wend.  76),  and  an  agreement  to  pay  interest 
half-yearly,  or  quarter-yearly  on  a  note  payable  a  year  after  date,  is 
valid  and  enforceable  {JSIowry  v.  Bishop,  5  Paige,  98 ;  Wilcox  v.  How- 
land,  23  Pick.  167),  though  if  nothing  be  said  at  the  time  as  to  the 
time  when  the  interest  is  to  be  paid,  the  interest  will  not  be  paj'^able 
until  the  principal  is  due,  although  the  principal  may  be  payable  three 
years  or  more  from  the  date  of  the  note.  Cooper'' s  AdrnW.  v.  Wright,  3 
Zabr.  200  ;  Buck7nan  v.  Berghols,  38  N.  J.  L.  531.  A  promissory  note 
drawn  payable  on  time  with  interest,  bears  interest  from  date.  Bogan  v. 
Calhoun,  19  La.  Ann.  472  ;  Francis  v.  Castlcma^in,  4  Bibb.,  282.  But 
one  made  payable  during  the  whole  of  a  given  month  does  not  bear  in- 
terest until  after  the  last  day  of  the  month.  Pollard  v.  Yoder,  2  A.  K. 
Marsh.  264.  If  a  note  be  made  payable  on  a  day  certain,  with  interest 
from  date,  if  not  punctually  paid,  interest  from  date  wouM  be  recover- 
able if  default  be  made.  Gully  v.  Remy,  1  Blackf.  69 ;  Rumsey  v. 
Mattliews,  1  Bibb,  242  ;  Alexander  v.  Trouiman,  1  Kelly,  469.  A 
note  on  demand  "with  interest  till  paid,"  boars  interest  from  the  day 
of  its  execution.  Pate  v.  Gray,  1  Hemp.  155.  "When  a  contract  is  to 
pay  money  by  installments  and  the  ]mymeiit8  are  to  commence  at  a 
future  time,  "  with  interest,"  the  interest  begins  to  nm  from  the  mak- 
ing of  the  contract.  Conners  v.  Holland,  113  Mass.  50.  "Where  a 
note  is  payable  in  a  given  number  of  years,  with  interest  from  date, 
at  a  specified  rate,  such  interest  is  not  payable  annually,  l5lit  at  the  ma- 
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turity  of  the  note.  Koehrvng  v.  MuerrvmingJioff,  61  Mo.  403;  21  Am. 
Kep.  402 ;  Bander  v.  Bander^  7  Barb.  560 ;  5  How.  41. 

"Where  money  is  lent,  npon  an  agreement  to  be  paid  on  a  day  cer- 
tain, with  hiwful  interest,  payable  at  appointed  times,  the  creditor  can- 
not pay  the  principal  before  the  appointed  time,  nor  can  he  stop  the 
interest  by  tendering  the  principal  before  that  time  ;  for  the  time  is  a 
part  of  the  contract,  and  is  made  so  for  the  benefit  of  the  creditor. 
Ellis  V.  Craig^  7  Johns.  Ch.  7. 

Where  there  is  a  written  contract  to  pay  money  or  other  thing  on  a 
day  certain  and  the  contract  is  broken,  then  interest  is  allowed  by  way 
of  damage  for  the  breach,  as  in  the  ease  of  notes  and  bills  of  exchange 
{Sellech  v.  French^  1  Conn.  32) ;  but  the  interest  must  be  claimed  in 
some  form  in  the  declaration.  DeGroot  v.  Darby,  7  Rich.  (S.  C.)  121. 
But  where  a  party  agrees  by  note  to  pay  a  certain  sum  at  the  expiration  of 
a  year  with  interest  on  it  at  a  rate  named,  which  is  higher  than  the 
customary  one  of  the  State  or  territory  where  he  lives,  and  does  not 
pay  the  note  at  the  expiration  of  the  year,  it  bears  interest  not  at  the 
old  rate  but  at  the  customary  or  statute  rate.  Burnhisel  v.  Firman, 
22  "Wall.  170  ;  Newall  v.  Eoulton,  22  Minn.  19  ;  Ludwick  v.  Hunt- 
zinger,  5  "Watts  &  Serg.  51.  And,  when  a  note  draws  interest  from 
date  at  a  lower  than  the  customary  rate,  but  contains  no  stipulation  as 
to  interest  after  maturity,  it  is  proper  to  allow  interesfby  way  of  dam- 
ages at  the  customary  or  statutory  rate,  after  the  maturity  of  the  note. 
Moreland  v.  Lawrenxse,  23  Minn.  84.  The  judgment  on  a  note  can 
only  include  the  legal  rate  of  interest  at  the  time  of  the  execution  of 
the  note.     Roeder  v.  Broimi,  1  "Wash.  Terr.  130. 

A  note  or  bond  payable  without  any  time  specified  is  in  law  pay- 
able immediately  {Sheehy  v.  Mandeville,  7  Cranch,  208) ;  and  interest 
runs  from  the  day  of  the  date!  Francis  v.  Castleman,  4  Bibb,  282  ; 
Purdy  V.  Philips,  1  Duer,  369  ;  11  N.  Y.  (1  Kern.)  406.  But 
where  a  note  or  bond  is  payable  on  demand  or  on  request,  although  it 
is  suable  at  once,  yet  the  debtor  is  not  considered  in  default  until  de- 
mand is  made,  and  therefore  interest  runs  only  from  the  time  of  a  de- 
mand in  pais  or  of  'suit  brought,  which  is  a  judicial  demand.  Sellech 
V.  French,  1  Am.  L.  Cas.  618 ;  Dodge  v.  PerUns,  9  Pick.  369  ; 
Breyfogle  v.  BecJdey,  16  Serg.  &  Rawle,  264 ;  Wells  v.  Abernethy,  5 
Conn.  222.  And  the  promissory  notes  of  a  bank  do  not  bear  interest 
until  demand  and  refusal.  Crawford  v.  Bank  of  Wilmington,  Phil. 
(N.  C.)  136.  The  rule  that  interest  runs  from  the  time  of  the  demand 
applies  to  a  note  payable  on  demand  for  money  lent  on  the  day  of  the 
date.  Schmidt  v.  Limehvuse,  2  Bailey,  276  ;  Pullen  v.  Chase,  4 
Pike,  210. 
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§  12.  Interest  on  special  contracts.  Interest  is  recoverable  on 
money  due  under  a  special  contract,  as  where  compensation  for  servi- 
ces is  agi-eed  upon  at  a  specific  sum  per  month.  StUl  v.  Hall,  20 
"Wend.  51.  And  where  a  party  sues  to  recover  back  the  consideration 
he  has  advanced  under  a  special  contract,  on  the  ground  of  a  breach  of 
the  contract  by  the  defendant,  interest  is  computed,  not  merely  from 
the  time  of  the  breach,  but  from  the  time  the  consideration  was  ad- 
vanced, unless  there  are  some  special  circumstances  that  render  it  in- 
equitable. Grrahmn  v.  EstaU  of  Cha/ndler^  38  Yt.  559.  But  an 
allowance  of  interest  on  a  subscription  in  aid  of  a  railroad  from  the 
date  of  the  completion  of  the  road,  where  the  promise  was  to  pay  one 
year  after  its  completion  and  nothing  is  expressed  about  interest,  is 
error.     Stevens  v.  Corbitt,  33  Mich.  458. 

Upon  a  contract  for  the  payment  of  money  and  for  interest  thereon 
by  mstallments,  but  which  is  silent  as  to  interest  after  the  time  speci- 
fied for  the  payment  of  the  principal,  the  creditor  is  entitled  to  interest 
after  that  time  by  operation  of  law  and  not  by  any  provision  of  the 
contract.  Re  Bartenbach,  11  Bankr.  Eeg.  61 ;  Lash  v.  Larnhert,  15 
Minn.  416  ;  2  Am.  Kep.  142  ;  Cook  v.  Foioler,  L.  R.,  7  II.  L.  27  ;  9 
Eng.  17.  So,  too,  in  a  note  where  a  special  rate  of  interest  is  agreed 
to  be  paid,  the  contract  rate  governs  only  to  the  maturity  of  the  note, 
and  after  that,  in  the  absence  of  any  special  contract,  the  rate  fixed  by 
law  {Peo/rce  v.  Henes^,  10  R.  I.  223  ;  Brewster  v.  WakefieJ-d;  22  How. 
[U.  S.]  127) ;  but  if  there  be  a  special  contract  to  pay  at  a  certain  rate 
"  until  the  principal  sum  be  paid,"  the  contract  rate  governs  even  after 
maturity.  Lanahan  v.  Ward,  10  R.  I.  299  ;  Ca^pen  v.  Crowell,  Q% 
Me.  282  ;  Hubbard  v.  Callahan,  42  Conn.  524  ;  19  Am.  Rep.  364 ; 
Cordell  v.  First  Nat.  BoAik  of  Kansas  City,  64  Mo.  600 ;  contra,  Kent 
V.  Bown,  3  Minn.  347. 

§  13.  Interest  on  debts.  Interest  is  considered  as  incident,  legally, 
to  every  debt  certain  in  amount  and  payable  at  a  certain  time.  It  is 
now  allowed  in  all  cases  where  one  person  detains  the  money  of  an- 
other unjustly  and  against  his  will,  and  it  is  considered  as  a  compensa- 
tion for  the  damages  sustained  by  the  plaintiff  in  consequence  of  the 
defendant's  breach  of  contract.  Ohermyer  v.  Nic/iols,  6  Binn.  159  ; 
CroAjford  v.  Willing,  4  Dall.  286  ;  Boa^Is  v.  Greeley,  1  Cal.  422. 
After  the  maturity  of  a  note  with  interest  payable  semi-annually,  no 
installments  of  such  interest  will  be  considered  as  due,  for  both  the 
jjrin('ij>al  and  the  accruing  interest  are  due  on  every  day  until  paid. 
Wheatrm  v.  Pike,  9  R.  I.  132  ;  11  Am.  Rep.  227.  And  it  is  well 
settled  that,  wlierc  a  conventional  rate  of  interest  may  be  8ti]nilatcd 
for,  the  rate  of  interest  provided  for  by  the  general  law  prevails  after 
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the  maturity  of  the  debt.     Oray  v.  Briscoe^  G  Bush  (Ky.),  G87  ;  Lang- 
ston  V.  South  Carolina  E.  R.  Co.,  2  S.  C.  248. 

Interest  is  not  chargeable  on  book  debts,  except  by  virtue  of  special 
custom,  or  by  agreement.  Crosby  v.  Mason,  32  Conn.  482.  Where  the 
person  contracts  for  a  higlier  rate  of  interest  than  can  at  the  time  be 
lawfully  contracted  for,  but  the  law  in  force  at  the  time  the  remedy  is 
sought  against  him  allows  parties  to  contract  for  such  higher  rate  of 
interest,  the  latter  law  controls.     Klingensmith  v.  Reed^  31  Ind,  389. 

§  14.  Interest  as  damages.  Where  there  is  a  written  contract  to 
pay  money  or  other  thing  on  a  day  certain,  and  the  contract  is  broken, 
then  interest  is  allowed  by  way  of  damage  for  the  breach,  as  in  the 
case  of  promissory  notes,  or  of  bills  of  exchange.  Sellech  v.  French, 
1  Conn.  32 ;  Adams  v.  Fort  Plain  Banh,  36  N.  T.  (9  Tiff.)  255  ; 
Brachett  v.  Edgerton,  14  Minn.  174 ;  Adams  Express  Company  v- 
Milton,  11  Bush  (Ky.),  49.  It  is  generally  in  the  discretion  of 
the  jury  to  give  interest  in  the  name  of  damages ;  although  it  is  not 
conformable  to  legal  principles  to  allow  it  on  unliquidated  and  contested 
claims,  sounding  in  damages.  Willings  v.  Consequa,  Peters'  C.  C.  172. 
But  interest  is  not  allowable  upon  a  sum  named  in  an  agreement,  not 
as  a  penalty,  but  as  liquidated  damages,  and  recoverable  not  as  the 
representative  of  an  actual  debt,  or  as  the  measure  of  actual  compensa- 
tion, but  as  the  damages  fixed  by  the  parties,  to  be  recoverable  on  the 
breach.     Iloagland  v.  Segur,  38  N.  J.  L.  230. 

In  an  action  on  the  case  to  recover  for  an  injury  to  property,  result- 
ing from  the  negligence  of  the  defendant,  it  is  proper  to  allow  the 
plaintiff  interest  from  the  time  the  injury  was  done  {Chicago,  etc.,  R, 
R.  Co.  V.  Shultz,  55  111,  421) ;  at  any  rate,  should  he  recover  for  the  value 
of  the  property,  he  is  entitled  to  interest  thereon  from  the  commence- 
ment of  the  action.  Chapman  v.  Chicago,  etc.,  R.  R.  Co.,  26  Wis.  295  ; 
7  Am.  Eep.  81 ;  Harris  v.  Delcmare,  etc.,  R.  R.  Co.,  61  N.  T.  (16 
Sick.)  656.  It  is  held  in  Missouri,  that  in  actions  ex  delicto  based  upon 
simple  negligence  of  a  party  to  whom  no  j)ecuniary  benefit  could  accrue 
by  reason  of  the  mjuiy  thereby  inflicted,  interest  is  not  allowable. 
Marshall  v.  Sahricker,  63  Mo.  308. 

In  the  absence  of  any  express  promise  to  pay  interest,  the  law  does 
not  make  a  party  liable  for  interest,  till  he  is  in  default  for  not  paying 
the  principal.  Gay  v.  Gardiner,  54  Me.  477.  And  in  such  case,  after 
the  principal  of  the  debt  has  been  paid,  and  received  in  full,  no  action 
can  be  maintained  to  recover  interest ;  interest,  in  such  cases,  being  a 
mere  incident,  cannot  exist  without  the  debt,  and  the  debt  being  extin- 
guished, the  interest  must  necessarily  be  extinguished  also.  Southern 
Central  R.  R.  Co.\.  Town  of  Moravia,  61 -Barb.  181. 
Vol.  lY.— 18 
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Where  one  has  received  money  for  the  use  of  another,  and  it  was  his 
duty  to  pay  it  over,  interest  is  recoverable  for  the  time  of  the  delay. 
SelUch  V.  French,  1  Conn.  32  ;  Simpson  v.  Feltz,  1  McCord's  Ch.  213  ; 
Shipman  v.  Miller,  2  Root,  405  ;  Lynch  v.  De  Viar,  3  Johns.  Cas.  303. 
See,  also,  Tmimans  v.  Heartt,  31  Mich.  397.  So,  where  commissioners 
retain  money  of  a  town,  claiming  it  as  their  own,  they  are  properly 
chargeable  with  interest  on  the  amount  so  retained.  Griggs  v.  Griggs, 
56  N.  Y.  (11  Sick.)  501.  But  if  the  holder  of  the  money  of  another  is 
guilty  of  no  neglect  or  delay,  he  wiU  not  be  chargeable  with  interest. 
SellecTi  v.  French,  1  Conn.  32  ;  Wood  v.  liohhins,  11  Mass.  504  ;  Knight 
V.  Roese,  2  Dall.  1S2  ;  BelVs  Adm'r  v.  Logan,  7  J.  J.  Marsh.  593  ; 
Taylor  v.  Knoy^s  Ex'rs,  1  Dana,  391. 

Where  money  has  been  obtained  by  fraud  and  imposition,  or  in  any 
Nvronglul  manner,  interest  is  chargeable  from  the  time  the  money  was 
so  received.  Selleck  v.  French,  1  Conn.  32  ;  1  Am.  Lead.  Cas.  633 ; 
Winsloio  V.  Llaihaway,  1  Pick.  211;  Goddard  y.  Bulow,  1  Nott  & 
McCord,  45.  As  if  the  money  is  the  proceeds  of  the  plaintiff 's  property 
tortiously  sold  by  the  defendant  {Chauncey  v.  Yeaton,  1  N.  H.  151)  ; 
or  has  been  received  by  the  defendant  in  payment  of  a  debt  incurred  at 
an  illegal  game  from  a  person  who,  being  the  bailee  of  the  plaintiff's 
money,  fraudulently  applied  it  to  this  purpose.  Mason  v.  Waite, 
17 Mass.  560. 

On  a  covenant  of  seisin,  of  warranty,  quiet  enjoyment,  or  against 
incumbrances,  the  measure  of  damages  is  the  consideration  money,  with 
interest ;  and  where  the  pm*chaser  is  evicted  by  title  paramount,  the 
interest  begins  from  the  time  when  the  consideration  money  was  paid, 
or  was  i^ayable,  and  bore  interest ;  but  where  the  eviction  docs  not  re- 
late back,  as  in  the  case  of  an  incumbrance,  and  the  purchaser  has  been 
in  the  reception  of  profits  that  cannot  be  recovered  from  him,  interest 
runs  only  from  the  eviction  ;  and  the  consideration  money  is  made  the 
measure  of  damages,  apparently  because  it  expresses  the  value  of  the 
land  at  the  time  of  the  sale.  Pitchier  v.  Livingston,  4  Johns.  1 ;  Wilson 
v.  Sxxincer,  11  Leigh,  261 ;  Ilovey  v.  Newton,  11  Pick.  421  ;  Uemdon 
V.  Yenalle,  7  Dana,  371.  But  in  estimating  damages  upon  a  breach  of 
covenant  of  warranty,  when  tlie  title  fails  as  to  part  only  of  the  prem- 
ises, iutci'cst  should  be  computed  on  the  relative  proportion  of  the  pur- 
chase price.     Starh  v.  Olney,  3  Oreg.  88. 

Interest  may  be  awarded  l^y  way  of  i)unitory  damages  for  any  fraud, 
delinquency  or  injustice  done  by  a  carrier  to  the  owner  of  goods,  as 
where  the  carrier  of  cotton  by  boat  sold  the  covering,  thereby  exjx)sing 
the  cotton  to  the  rain  and  other  injuries,  so  that  the  cotton  was  greatly 
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damaged.  Wolfe  v.  Lacy^  30  Tex.  349  ;  Chicago  R.  E.  Co.  v.  Avies, 
40  111.  249. 

The  rule  is  that  in  actions  sounding  in  damages  the  jury  may  allow 
interest,  or  not,  in  their  discretion.  The  Jlome  Ins.  Co.  v.  TJiePenn. 
li.  R.  Co.,  11  Hun  (N.  Y.),  182 ;  TJhland  v.  TJhland,  17  Serg.  &  R. 
265;  Delaware  Ins.  Co.  v.  Delaunie,  3  Binn.  295.  And  in  an  action 
for  damages  occasioned  by  a  collision,  the  interest  on  the  costs  of  repair- 
ing the  injured  vessel,  and  on  her  rental  value  while  undergoing  repairs, 
may  be  properly  allowed  as  damages.  Mailler  v.  Express  Propeller 
Zine,  61  JST.  Y.  (16  Sick.)  312.  In  trovei',  and  case,  and  trespass,  when 
brought  for  the  recovery  of  property  converted  or  destroyed,  the  legal 
measure  of  damages  is  the  value  of  the  chattel,  with  interest  from  the 
time  of  the  conversion  or  trespass  {Beats  v.  Guernsey,  8  Johns.  446 ; 
Johnson  v.  Sumner,  1  Mete.  172)  to  the  date  of  the  verdict.  Shepard 
V.  Pratt,  16  Kans.  209. 

In  England  it  has  been  decided  that  interest  ought  to  be  allowed  only 
where  there  is  a  written  contract  for  the  payment  of  money  on  a  day 
certain  ;  or  where  there  has  been  an  express  contract,  or  where  a  con- 
tract can  be  presiuned  from  the  usage  of  trade,  or  the  course  of  deal- 
ings between  the  parties,  or  where  it  can  be  proved  that  the  money  has 
been  used,  and  interest  actually  made.  Dellaviland  v.  Bowerhank,  1 
Campb.  50  ;  DeBernales  v.  Fuller,  2  Camp.  426.  Interest  has  been 
refused  in  actions  for  money  obtained  by  fraud  {Grockford  v.  Winter, 
1  Campb.  129) ;  for  money  received  to  the  plaintiff's  use  {DeBernales 
V.  Fuller,  2  Campb.  426) ;  for  goods  sold  and  delivered  payable  at  a 
certain  time  {Gordon  v.  Swan,  2  Campb.  429,  n.) ;  and  on  liquidated 
accounts,  and  on  policies  of  insurance.  Kingston  v.  Mcintosh,  1  Campb. 
518.     See  Selleck  v.  French,  1  Conn.  32. 

§  15.  Interest  as  against  executors,  etc.  As  a  general  rule,  ad- 
ministrators or  executors,  in  the  character  of  administrators,  are  not 
chargeable  with  interest,  except  where  they  have  received  interest,  or 
used  the  money,  or  retained  it  unreasonably  after  they  ought  to  pay  it  out 
to  claimants,  or  to  account  to  tfce  court.  Wyman  v.  Hubbard,  13  Mass. 
232  ;  The  StaU  v.  Mayhew,  4  Halst.  (N.  J.)  70 ;  Turney  v.  Willianis,  7 
Yerger,  173  ;  Allen  v.  Hardee,  30  Ga.  463.  Where  a  legacy  is  directed 
to  be  paid  within  one  year  after  the  testator's  death,  and  there  was  no 
hand  to  receive  it  for  thirteen  years,  the  executor  was  charged  with  the 
interest.  Lyons  v.  Magagnos,  7  G-ratt.  377.  Or  where  the  settlement 
and  final  confirmation  of  an  executor's  account  were  delayed  by  litiga- 
tion five  years,  he  was  chargeable  with  interest  on  the  balance  due  at 
the  time  of  filing  it.  It  was  his  duty  to  invest  it,  or  ask  the  direction 
of  the  court.     Bruner's  Appeal,  57  Penn.  St.  46.     But  where  an  ad- 
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ministrator  has  made  application  to  the  cohrt  for  an  order  to  lend  out 
money  belonging  to  the  estate,  and  the  application  has  been  refused, 
the  administrator  cannot  thereafter  be  charged  with  interest  on  the 
money.  Ex  parte  Walsh,  26  Md.  495.  Where  a  will  requested  an 
executor  to  raise  two  minor  legatees,  using  the  interest  on  then-  legacies 
as  far  as  it  would  go  in  so  doing,  he  is  not  chargeable  with  interest  on 
then'  legacies  until  he  ceases  to  provide  for  them.  Boyd  v.  Gault,  3 
Bush  (Ky.),  644.  But  where  a  sum  is  to  be  invested  at  a  certain  specified 
time,  it  must  be  considered  as  invested  at  that  time,  and  the  party  for 
whom  it  was  to  be  invested  is  entitled  to  interest  thereon  from  thBt 
time.     Ilalstead  v.  Meeker's  Ex^rs,  3  C.  E.  Green  (N.  J.),  136. 

When  the  distributees  elect  to  charge  the  administrator  with  the 
rents  and  hire  of  the  estate,  he  is  also  chargeable  with  interest  on  the 
value  of  such  rents  and  hire,  from  the  date  of  their  maturity.  Harrison 
V.  Harrison,  39  Ala.  489.  And  an  administrator,  who,  through  mal- 
administration, becomes  chargeable  with  debts  due  the  estate,  is  also 
chargeable  with  the  interest  thereon  accrued.  Banks  v.  Maclien,  40 
Miss.  256. 

Upon  a  bill  against  an  executor  for  an  account,  he  may  be  charged 
with  interest,  if  otherwise  proper,  although  the  bill  contains  no  prayer 
for  interest.     Blogg  v.  Johnson,  L.  E..,  2  Ch.  App.  225. 

§  16.  Interest  against  estates  of  deceased  persons.  Without 
special  circmnstances  an  administrator  is  not  entitled  to  interest  on 
moneys  advanced  by  him  on  account  of  the  estate  of  the  intestate. 
Storer  v.  Storer,  9  Mass.  37.  At  least,  interest  will  not  be  allowed 
when  tliere  are  funds  which  might  have  been  made  subject  to  tlie  con- 
trol of  the  administrator.  Hearts  v.  I^asoii's  Estate,  11  Vt.  122.  Un- 
der special  circumstances,  when  the  administrator  has  not  been  guilty 
of  unreasonable  delay,  and  the  advance  of  money  has  been  meritorious 
and  beneficial  to  the  estate,  he  will  be  allowed  interest.  Hlx  v.  Smith, 
8  Yt.  365 ;  Liddel  v.  Mc  Vickar,  6  Ilalst.  44 ;  Jennison  v.  Hapgood,  10 
Pick.  79. 

Intei'cst  may  be  awarded  on  the  amount  claimed  against  the  estate 
of  a  deceased  person,  although  not  called  for  in  the  notice  presented  to 
the  adiniriistrator.  Harwood  v.  Larramore,  50  Mo.  414.  But  where 
one  enters  into  the  service  of  another,  without  any  agreement  as  to  the 
length  of  the  term,  or  the  compensation,  the  termination  of  tlie  employ- 
ment by  the  death  of  the  master,  gives  no  right  to  the  servant  as  against 
the  estate  of  the  deceased,  to  interest  on  the  balance  unpaid  at  the  ter- 
mination of  the  employment.  Interest  is  not  allowable  until  the  ac- 
counts are  settled.    Smith  v.  VeUe,  60  N.  Y.  (15  Sick.)  106. 
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An  advancement  which,  by  the  will  of  a  testator,  is  to  go  in  dimin. 
ution  of  the  share  of  the  estate  of  the  one  to  whom  the  advancement  is 
made,  bears  interest  from  the  time  of  the  probate  of  the  will.  Yer- 
planch  V.  DeWent,  10  Hun  (N.  Y.),  612.  See  Cahellsv.  Puryear^ 
27  Gratt.  902. 

§  17.  Interest  as  against  guardians.  A  guardian  is  a  trustee  to 
invest,  or  to  pay  over,  as  the  case  may  be ;  and  as  to  interest,  simple  or 
compound,  he  is  subject  to  the  same  rule  that  trustees  are.  Rya/n  v. 
Blount,  1  Dev.  Eq.  382 ;  Spack  v.  Long,  1  Ired.  Eq.  426  ;  Hughes  v. 
Smith,  2  Dana,  257.  As  to  the  rule  of  interest  for  trustees,  see  the 
next  section. 

When  a  guardian  receives  sums  free  from  all  claims,  and  that  are 
large,  compared  with  the  current  expenditures  of  the  estate,  he  will  be 
charged  with  interest  thereon  from  a  reasonable  time  after  such  receipt. 
Adams  v.  Lathan,  14  Rich  (S.  C.)  Eq.  304 ;  Bond  v.  Lockwood,  33 
111.  212.  But  he  is  not  liable  to  be  charged  with  compound  interest, 
unless  he  is  guilty  of  such  gross  neglect  in  the  execution  of  his  trust  as 
is  evidence  of  fraud,  and  a  failure  to  make  annual  settlements  is  not 
evidence  of  fraud.     Calhoun  v.  Calhoun,  41  Ala.  369. 

§  18.  Interest  as  against  trustees.  The  authorities  do  not  estab- 
lish that  a  trustee  is  to  pay  interest,  solely  for  the  reason  that  he  de- 
posits the  trust  moneys  with  his  own ;  nor  because  he  makes  use  of 
them  more  or  less  in  his  own  business.  There  must  be  superadded  to 
this  either  a  breach  of  trust,  or  a  neglect  or  refusal  to  invest  the  fund 
at  the  time  or  in  the  mode  which  the  trust  instrument,  or  the  law  itself 
has  pointed  out.  In  the  case  where  the  trustee  has  made  use  of  the 
funds,  but  no  such  breach  of  trust  is  shown,  he  may  be  charged  with 
interest,  if  it  be  proved  that  he  has  made  interest.  Rajpalje  v.  Nor^s- 
worthy's  Exrs.,  1  Sandf.  Ch.  399.  See  McNair  v.  Bagland,  1  Dev. 
Eq.  517 ;  Sparhawk  v.  BueWs  Admr.,  9  Yt.  42,  82.  If  there  is  a  trust 
to  invest,  or  to  receive  and  pay  over,  and  the  trust  is  not  performed, 
through  mere  neglect,  simple  interest  only  is  chargeable  ;  but  for  an 
intentional  violation  of  duty,  and  a  corrupt  nse  of  the  money  in  the 
business  of  the  trustee,  compound  interest  will  be  charged ;  or,  accord- 
ing to  the  circumstances  of  the  case,  rests  will  be  made.  Schieffelin  v. 
Stewart,  1  Johns.  Ch.  620;  Harland's  Accounts,  5  Rawle,  323; 
Rowan  v.  Kirkpatrick,  14  111.  10 ;  Montjoy  v.  Lashhrook,  2  B.  Mour. 
261 ;  Fall  v.  Simmons,  6  Ga.  265.  But  where  a  trustee  has  violated 
his  trust,  a  party  interested  in  the  trust,  who  delays  many  years  to 
bring  suit  for  the  recover}^  of  the  trust  property,  without  showing  any 
reason,  therefor,  will  only  be  allowed  interest  from  the  commencement 
of  the  suit.     BrinMey  v.  Willis,  22  Ark.  1. 
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An  assignee  for  the  benefit  of  creditors  who  keeps  the  trust  funds 
mingled  with  his  own  private  funds,  on  deposit  at  a  bank  without  any 
separate  account  of  them,  is  chargeable  with  interest  thereon  at  the  usual 
rate.  Duffy  v.  Duncan^  35  N.  Y.  (8  Tiff.)  187.  And  where  a  trustee  fails 
to  execute  a  trust  to  invest  money  for  the  maintenance  of  an  infant 
during  minority,  and  to  accumulate  the  surplus  income  of  the  invest- 
ments, equity  will  charge  interest  against  him  with  rests,  though  he 
may  not  have  used  the  trust  money,  and  independent  of  any  question 
of  intention.  King  v.  Talbot,  50  Barb.  453 ;  40  N.  Y.  (1  Hand)  76. 
See  Leitcli  v.  Wells,  48  N.  Y.  (3  Sick.)  585. 

A  depositor  in  a  National  bank,  when  it  suspends  payment,  and  a  re- 
ceiver is  appointed,  is  entitled,  from  the  date  of  his  demand,  to  interest 
upon  liis  deposit.  Nat.  Bank,  etc.,  v.  Meclianici  Nat.  BamJc,  94  U. 
S.  (4  Otto)  437. 

§  19.  Demand,  interest  from  time  of.  The  general  rule  is  that 
in  an  action  for  goods  sold  and  delivered,  or  services  rendered,  in  ac- 
count, where  no  express  term  of  credit  is  proved,  interest  will  be  al- 
lowed from  the  time  of  a  demand,  or  presentment  of  the  account,  or 
of  the  commencement  of  the  suit,  and  not  for  any  earlier  period.  Bar- 
nard \.  Bartholomew,  22  Pick.  291;  Amee  Y.Wilson,  22  Me.  116; 
Second  Street,  QQ  Penn.  St.  132.  And  it  is  held  in  Massachusetts  that 
the  rule  applies  in  an  action  for  money  had  and  received.  Ordway  v. 
Colcord,  14  Allen,  59.  Interest  on  a  claim  for  services  may  be  allowed 
without  proof  of  a  demand,  when  the  debtor,  by  leaving  the  State, 
and  having  no  fixed  abode,  prevented  the  creditor  from  making  a  de- 
mand.    Graham  v.  Chnjstal,  2  Abb.  (N.  Y.  )  App.  263  ;  2  Keyes,  21. 

Interest  mav  be  recovered  upon  the  amount  of  an  award,  after  the 
same  is  due  and  after  demand,  under  the  common  counts,  although  the 
declaration  contains  no  count  for  interest.  Tucker  v.  Page,  69  111. 
179.  A  legacy  charged  on  lands  yielding  profits  carries  intei'est  from 
the  time  it  becomes  payable,  even  though  no  demand  is  made  at  that 
time.  Keech  v.  Speaknian,  1  Pcnn.  L.  J.  72.  But  in  a  winding  up 
proceeding  against  a  banking  company,  interest  will  not  be  allowed  on 
its  notes  payable  on  demand,  when  no  demand  had  been  made  before 
the  proceedings  commenced.  In  re  Herefordshire,  etc.,  Co.,  L.  R.,  4 
Eq.  250. 

Where  money  is  paid  to  one,  who  receives  it,  believing  that  it  is  his 
due,  he  is  not  liable  for  interest  upon  it  before  demand  made,  and  re- 
fusal to  pay,  nor  until  he  shall  have  reason  to  be  satisfied  that  he 
ought  to  repay  it,  and  shall  know  to  whom  he  should  pay  it.  Ashhiirst 
V.  Field,  28  N.  J.  Eq.  315 ;  King  v.  DieU,  9  Serg.  &  R.  409,  422. 

Interest  on  damages  awarded  for  laying  out  a  liighway  over  the 
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plaintiff's  land  may  be  recovered  from  the  time  of  the  demand. 
Clougli  V.  Unity,  18  N.  H.  75. 

§  20.  Judicial  demand  of  interest.  Where  a  note  or  bond  is  pay- 
able on  demand,  or  on  request,  although  it  is  suable  at  once,  yet  the 
debtor  is  not  considered  in  default  until  demand  is  made ;  hence  inter- 
est runs  only  from  the  time  of  a  demand  in  fact,  or  of  suit  brought, 
which  is  a  judicial  demand.  National  Lancers  v.  Lovering,  10  Fost. 
511 ;  Dodge  v.  Perkins,  9  Pick.  3G9  ;  Breyfogle  v.  Beckley,  16  Serg. 
&  Rawle,  264 ;  Ringo  v.  R.  K  Bank,  13  Ark.  (8  Eng.)  584. 

A  plaintiff  is  entitled  to  receive  interest  on  the  amount  of  a  verdict 
from  the  date  of  the  judicial  demand.  Murison  v.  Butler,  IS  La.  Ann. 
296.  But  in  an  action  of  trespass  interest  can  only  be  allowed  from 
the  date  of  the  judgment  liquidating  the  damages,  and  not  from  the 
date  of  the  judicial  demand.     Robertson  v.  Green,  18  La.  Ann.  28. 

§  21.  Interest  on  verdicts.  If  no  delay  has  been  created  by  the 
defendant,  no  interest  is  allowed  on  verdicts.  The  People  v.  Oaine,  1 
Johns.  343  ;  Pawling' s  AdrrCr  v.  Sartin,  4  J.  J.  Marsh.  238 ;  Blick- 
enstaffy.  Perrin,  27  Ind.  527.  But  where  delay  has  been  made  by  the 
defendant,  as  by  proceedings  to  obtain  a  new  trial,  if  the  original  cause 
of  action  was  a  contract  carrying  interest,  interest  on  the  amount  of 
the  verdict  till  the  entry  of  judgment  or  taxation  of  costs  will  be  al- 
lowed (  Vredenhurg  v.  Hallett,  1  Johns.  Cas.  27 ;  Vail  v.  Nickerson, 
6  Mass.  262 ) ;  but  not  in  an  action  of  tort,  not  even,  it  is  said,  in 
trover.  Henning  v.  Van  Tyne,  19  Wend.  101.  But  this  doctrine  is 
questioned  in  Bissell  v.  Hopkins,  4  Cow.  53.  See,  too,  Atherton  v. 
Fowler,  46  Cal.  320.  Interest  should  be  added  to  the  amount  of  a 
verdict  from  the  time  the  judgment  ought  to  be  entered,  and  not  from 
the  date  of  the  verdict.     Shephard  v.  Brenton,  20  Iowa,  41. 

§  22.  Interest  on  judgments.  Interest  is  incident  at  law  to  judg- 
ments {Gioinn  V.  Whitaker,  1  Harr.  &  Johns.  754;  Tazewell  v.  Saun- 
ders, 13  Gratt.  368 ) ;  but  not  as  to  costs  unless  actually  paid,  and 
then  from  the  date  of  payment.  Rogers  v.  Burns,  27  Penn.  St.  528. 
But,  independently  of  statutes,  the  only  remedy  by  which  it  can  be  re- 
covered is  an  action  of  debt  on  the  judgment,  in  which  way  it  can  be 
recovered  as  damages  for  the  detention,  from  the  time  of  the  entry  of 
the  judgment.  Say  re  v.  Austin,  3  Wend.  496 ;  Hodgdon  v.  Hodgdon, 
2  N.  II.  169 ;  William's  Adni'r  v.  American  Bank,  4  Mete.  317. 
The  rule  applies  even  where  the  judgment  is  that  of  a  justice  of  the 
peace  of  another  State.  Mahurin  v.  Bickford,  6  N.  H.  568.  And 
interest  will  be  allowed  at  the  legal  rate  of  the  State  where  it  is 
claimed,  in  the  absence  of  proof  of  the  existence  of  a  different  legal 
rate  in  the  State  where  the  judgment  was  rendered.    Deem  v.  CruTne, 
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46  111.  69.  The  rule  applies,  too,  where  the  original  judgment  was 
for  a  cause  of  action  that  does  not  bear  interest,  as  for  unliquidated 
damages  {Klock  v.  Robinson^  22  "Wend.  157;  Marshall  v.  Dudley^  4 
J.  J.  Marsh.  244 ) ;  or  where  the  action  was  for  a  penalty,  and  the 
judgment  with  the  interest  exceeds  the  penalty.  Smith  v.  Yander- 
horst,  1  McCord  (S.  C),  328. 

A  judgment  can  properly  bear  interest  only  from  the  time  of  its 
date.  Bihend  v,  Liverpool,  etc.,  Ins.  Co.,  30  Cal.  T8.  A  judgment 
for  a  penalty  in  the  United  States  district  court  bears  interest.  Booth 
V.  Ableman,  20  Wis.  602.  But  where  both  parties  to  a  suit  appeal 
from  a  decree  of  a  district  court  awarding  to  a  libellant  a  sum  of  money 
as  salvage,  and  the  decree  is  sustained  unchanged  in  the  appellate 
court,  the  libellant  is  not  entitled  to  interest  on  the  sum  awarded  from 
the  date  of  the  decree  in  the  district  court.  Ths  Rebecca  Clyde,  12 
Blatchf.  403. 

Interest  on  a  judgment  on  land  sold  by  the  sheriff  will  not  be  al- 
lowed later  than  the  day  of  sale.  BachdelVs  Aiypeal,  56  Penn.  St. 
386. 

Where  the  creditor  voluntarily  discharges  his  debtor  from  imprison- 
ment, and  afterward  brings  an  action  of  debt  on  a  judgment  against 
him,  he  is  not  entitled  to  interest  thereon  during  the  time  the  debtor 
was  imprisoned.     Dennison  v.  Slason,  39  Yt.  606. 

§  23.  Interest  on  executions.  At  common  law,  on  an  execution  on 
a  judgment,  interest  cannot  be  levied,  because  the  execution  must  pursue 
the  judgment,  and  there  is  nothing  in  the  record  to  authorize  the  col- 
lection of  interest.  Watson  v.  FulUr,  6  Johns.  283.  But  in  tlie  case 
of  a  bond  with  a  penalty,  the  interest  due  on  the  bond  will  be  allowed. 
Tliomas  v.  Wilson,  3  McCord,  166.  As  a  consequence  of  the  right  to 
levy  execution  only  for  the  judgment  and  not  for  the  interest,  a  judg- 
ment is  a  lien  on  land  only  for  the  principal  amount  and  not  for  inter- 
est on  it.  Mower  v.  Kip^  6  Paige,  89.  But  interest  on  a  judgment  is 
now  allowed  by  statute  in  most  States. 

§  24.  Interest,  suspension  of.  Interest  is  not  allowed  during  the 
time  a  right  of  action  is  suspended  by  war.  Selderi  v.  Preston,  11 
Bush  (Ky.),  191 ;  Mayer  v.  Reed,  37  Ga.  482.  But  as  it  is  the  duty  of 
the  del)tor  to  seek  his  creditor  and  pay  his  debt,  he  nnist  show  that  the 
failure  to  pay  was  not  the  result  of  his  neglect.  Pilloto  v.  Brown,  26 
Ark.  240.  As  to  the  accruing  of  interest  on  debts  due  by  a  citizen  of 
a  loyal  State  to  a  citizen  of  one  of  the  confederate  States  during  the 
recent  civil  war — see  Bhjler  v.  Waller,  Chase's  Dec.  316. 

Where  a  bond,  given  by  one  residing  in  the  Union  lines  during  the 
rebellion,  was  payable  within  said  lines  to  the    authorized    agent  of 
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the  creditor,  who  resided  within  the  confederate  lines,  the  interest  was 
not  suspended.  Ward  v.  Smith,  7  "Wall.  (U.  S.)  447.  And  where 
the  holder  of  a  promissory  note  in  Maryland  parted  with  the  note  be- 
fore it  fell  due,  and  entering  the  confederate  army  did  not  return  to 
the  State  until  after  the  war,  and  then  became  repossessed  of  the  note 
which  long  before  had  fallen  due,  the  maker  during  the  whole  time 
continuing  a  citizen  of  the  State,  the  holder  is  entitled  to  recover  inter- 
est during  the  war.  Thomas  v.  Hunter,  29  Md.  406.  But  it  is  held 
in  a  recent  case  in  Virginia  that  where  during  the  rebellion  a  creditor 
resided  within  the  territory  of  the  belligerent  powers,  and  his  debtor 
within  that  of  the  other  of  said  powers,  such  debtor  would,  under  the 
rules  of  public  law,  be  entitled  to  an  abatement  of  interest  during  the 
time  the  war  lasted.  Roherts  v.  Cocke,  28  Graft.  207.  And  see  3Ic- 
Veigh  V.  Bank  of  Old  Dominion,  26  id.  188.  So  it  was  held  by  the 
supreme  court  of  the  United  States,  that  interest  on  loans  made  previous 
to,  and  maturing  after  the  commencement  of  the  war,  ceased  to  run  dur- 
ing the  subsequent  continuance  of  the  war,  although  interest  was  stip- 
ulated in  the  contract.  Brown  \.  Iliatts,  15  Wall.  77.  See,  also,  Fred 
V.  Dixon,  27  Gratt.  541 ;    Walker  v.  Beauchler,  id.  511. 

The  payment  of  interest  is  not  arrested  by  notices  from  each  one  of 
two  partners  requesting  the  debtor  not  to  pay  to  the  other  any  moneys 
due  the  partnership.     King  v.  Kelley,  51  Penn.  St.  36. 

§  25.  Interest,  when  barred.  Where  interest  is  made  payable  by 
the  terms  of  a  contract,  its  collection  can  be  enforced  after  the  princi- 
pal of  the  debt  has  been  paid ;  but  where  it  is  allowed,  not  as  a  part  of 
the  contract,  but  as  an  incident  and  in  lieu  of  damages,  or  as  compen- 
satory for  some  loss  by  reason  of  a  breach  or  default,  no  action  will  lie 
to  recover  interest  after  payment  of  the  principal  of  the  debt  and  its 
receipt  in  full,  it  being  extinguished  with  the  debt.  Ludington  v. 
Miller,  6  J.  &  Sp.  (N.  Y.)  478 ;  Southern  Central  B.  E.  Co.  v.  Mo- 
ravia, 61  Barb.  180.  But  where  collateral  security  ig  given,  by  bond 
and  mortgage,  drawing  interest,  for  an  indebtedness  of  a  larger  amount, 
it  is  fairly  inferable  that  the  parties  intended  that  the  interest  should 
accumulate  to  cover  the  deficiency,  and  the  payment  of  interest  on  the 
principal  debt  will  not  necessarily  extinguish  the  interest  upon  the  col- 
laterals. Cory  V.  Leonard,  56  N.  Y.  (11  Sick.)  494;  1  N.  Y.  Sup. 
(T.  &  C.)  183. 

§  26.  Tender,  its  eifeet  upon  interest.  A  tender,  so  far  as  the 
computation  of  interest  is  concerned,  must  be  considered  as  a  payment. 
Iliddeti  V.  Jordan,  39  Cal.  61 ;  Davis  v.  Parker,  14  Allen  (Mass.),  94 ; 
Raymond  v.  Bearnard,  12  Johns.  274.  And  see  Ya/ndergriff  s  Ap- 
peal,  80  Penn.  St.  116  ;  Rooney  v.  Dubuqive  Co.,  44  Iowa,  128.  But 
YoL.  lY  — 19 
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the  tender  of  a  less  sum  than  the  amount  due  will  not  stop  interest  on 
that  money.  Slwhe  v.  Cari\  3  Munf.  10.  And  the  tender,  in  order 
to  be  avaihngj  must  be  followed  up,  and  the  money  brought  into  court. 
Hamlett  v.  TaUman,  30  Ark.  505.  An  offer  to  pay  on  a  reasonable 
condition,  such  as  the  giving  up  of  the  security,  and  a  tender  after  action 
brought,  will  stop  interest  if  the  debtor  does  not  afterward  use  the 
money.  Dent  v.  Dunn^  3  Campbell,  296  ;  Suffolk  Bank  v.  Worcester 
Bank,  5  Pick.  106. 

"When  the  purchaser  tendered  the  purchase-money  for  a  tract  of  land, 
and  demanded  a  deed  in  pursuance  of  the  contract,  but  the  vendor 
was  unable  at  the  time  to  make  the  title,  and  did  not  take  the 
money,  it  was  held  that  he  could  not  charge  the  purchaser  with  in- 
terest from  the  date  of  the  tender  until  the  title  was  made.  William 
V,  Willhite,  3  Head  (Tenn.),  344.  So  an  offer  by  the  maker  of  a  prom- 
issory note  to  pay  the  sum  due  thereon,  upon  a  restrictive  condition 
which  the  holder  refuses,  or  is  not  in  a  situation  to  fulfill,  is  sufficient 
to  stop  the  running  of  interest.     Haywood  v.  Hartshorn,  55  N.  H.  47'6. 

In  a  suit  for  the  specific  performance  of  a  contract  to  convey  land, 
the  defendant  is  not  entitled  to  interest  on  the  purchase-money  which 
has  been  tendered  and  refused,  from  the  date  of  the  tender,  unless  he 
proves  that  the  plaintiff  has  used  it.  Hunter  v.  Bales,  24  Ind.  299. 
But  where  a  vendee,  apprehending  no  danger  as  to  the  title  to  the  land, 
made  a  formal  tender,  not  in  good  faith,  but  for  an  unreasonable  advan- 
tage, and  subsequently  used  the  money  tendered,  as  well  as  the  land 
for  which  he  owed  it,  he  is  not  entitled  to  exoneration  of  interest. 
Nantz  V.  Lober,  1  Duv.  (Ky.)  304. 

§  27.  Compound  interest.  As  a  mere  incident  to  interest,  new  in- 
terest is  not  allowed.  Stokeley  v.  Thomson,  34  Penn.  St.  213 ;  Wilson 
V,  Davis,  1  Mon.  T.  183.  It  cannot  be  allowed  where  there  is  no  special 
agreement  incorporated  in  a  contract  or  stipulated  between  the  parties. 
Toungy.  Hill,- 671^.  Y.  (22  Sick.)  162;  Stoner  v.  I^va/ns,  38  Mo. 
461 ;  Doe  v.  Yallego,  29  Cal.  385  ;  Yan  Hasan  v.  Kanoase,  13  Mich, 
303 ;  Banks  v.  MoClellan,  24  Md.  62.  But  an  agreement  to  pay  in- 
terest on  interest  is  not  usurious  nor  illegal  (id. ;  Dow  v.  Drew,  3  N.  H. 
40;  Guernsey  v.  Rexford,  63  N.  Y.  [18  Sick.]  631),  although  parties 
should  not  2}rospectively  agree  that  interest  shall  bear  interest.  Gunn 
V.  Head,  21  Mo,  433.  Without  a  special  agreement  compound  inter- 
est is  only  allowed  in  case  of  gross  delinquency,  or  intentional  violation 
of  duty.  Bennett  v.  Cook,  2  Ilun,  526  ;  5  N.  Y.  Sup.  (T.  &  C.)  526 ; 
liayner  v.  Bryson,  29  Md.  473. 

A  note  due  to  a  guardian  bears  compound  interest  up  to  the  time  the 
ward  arrives  at  full  age,  and  thereafter  simple  interest  upon  the  whole 
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amount,  principal  and  interest,  due  at  said  date.  Little  v.  Anderson, 
71  N.  C.  190  ;  Fa/yne  v.  King,  38  Mo.  502. 

In  Texas,  where  a  contract  stipulates  for  interest  annually,  interest 
runs  on  the  annual  interest  as  it  accrues.  Lewis  v.  Paschal,  37  Tex. 
315. 

A  contract  made  in  California,  to  pay  monthly  ^^  per  cent  interest 
and  to  compound  it,  although  lawful  under  the  lex  loci,  is  uncon- 
scionable and  deceptive  and  will  not  be  enforced  by  a  court  of  law  in 
Pennsylvania.     Linie  v.  Norris,  8  Phil.  (Penn.)  SI. 

§  28.  Payments,  interest  on,  how  computed.  Where  partial 
payments  have  been  made  on  a  note,  or  other  claim  bearing  interest, 
interest  is  to  be  computed  on  the  principal  sum  from  the  time  when 
the  interest  commenced,  to  the  first  time  when  a  payment  was  made, 
which  alone,  or  taken  in  conjunction  with  preceding  payments,  if  auy, 
exceeds  the  interest  at  that  time  due.  Then  add  this  mterest  to  the 
principal  and  from  the  sum  subtract  the  payment  made  at  that  time 
together  with  preceding  payments,  if  any.  The  remainder  forms  a  new 
principal,  on  which  to  compute  and  subtract  interest  as  upon  the  first 
principal,  and  the  computation  should  proceed  in  the  same  manner 
to  the  time  of  payment  or  judgment.  Puree  v.  Paunce,  53  Me. 
351  ;  MarkeVs  Admr.  v.  Spitlers  Admr.,  2S  Ind.  -±88 ;  Heartt  v. 
Phodes,,66  111.  351;  Curd  v.  Davis,  1  Heisk.  (Teun.)  574;  Dews 
Estate,  35  Cal.  692.  But  where,  by  the -terms  of  a  written  contract, 
payments  become  due  on  a  certain  day  in  each  month,  it  is  proper  to 
allow  interest  on  such  sum  as  may  be  due  on  the  specified  day,  from 
that  time  until  paid.  Dohhins  v.  Higgins,  78  111.  440.  Upon  a  con- 
tract to  pay  a  sum  in  installments,  the  payments  to  begin  at  a  future 
time  "  with  interest,"  the  interest  begins  to  run  from  the  making  of 
the  contract.  Conners  v.  Holland,  113  Mass.  50.  In  mutual  accounts, 
interest  is  to  be  cast  on  the  annual  balance.     Davis  y.  Smith,  48  Yt.  53. 

Where  there  is  an  agreement  to  pay  money,  but  no  time  is  hmited 
for  the  payment,  interest  is  payable  from  the  time  when  the  money 
becomes  due  {Puokman  v.  Bergholz,  38  N.  J.  L.  531),  and  interest 
is  chargeable  from  the  time  money  was  wrongfully  obtained,  and  not 
merely  from  the  time  of  demand.  Atlantic  Nat.  Bank  v.  Harris, 
118  Mass.  147 ;  Rollins  v.  Lasiuell,  58  111.  203. 

Partial  payments  made  upon  a  debt  drawing  interest  should  be  first 
applied  in  payment  of  the  interest,  and  afterward  to  the  reduction  of 
the  principal.  /Spires  v.  Harmnet,  8  Watts  ife  S.  18  ;  Smith  v.  Shaw, 
2  Wash.  (C.  C.)  167 ;  Mills  v.  Saunders,  4  Brown  (Neb.),  190. 

§  29.  Law  of  place  and  its  effect.  If  a  promissory  note,  dated  in 
one  State  and  made  payable  in  another,  contains  no  stipulation  as  to 
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the  rate  of  interest,  the  rate  will  be  determined  by  the  law  of  the  State 
where  it  is  made  payable  {Howard  v.  Branner,  23  La.  Ann.  369)  ; 
and  in  a  suit  upon  an  open  account  or  note  created  in  a  foreign 
country,  if  the  plaintiff  fail  to  allege  and  prove  the  legal  rate  of  interest 
in  that  country,  the  rate  of  interest  allowed  by  law  in  the  State  where 
the  remedy  is  sought  will  gorern.  Pausha  v.  Daus,  31  Tex.  67  ; 
Booty  V.  Cooper,  18  La.  Ann.  565.  But  this  general  lule  must  be 
understood  as  applicable  to  those  contracts  only  in  which  the  parties 
have  failed  to  make  any  stipulation  as  to  the  rate  of  interest.  Bolton 
V.  Street,  3  Cold.  (Tenn.)  31. 

"Where  interest  is  allowed  not  under  contract,  but  by  way  of  dam- 
ages, the  rate  must  be  according  to  the  lex  fori.  .  Ooddard  v.  Foster, 
17  Wall.  123.  And  where  there  is  no  statute  where  the  transaction 
takes  place,  interest  at  a  reasonable  rate,  and  according  to  the  customs 
which  obtain  in  the  community  in  dealings  of  the  same  character,  will 
be  allowed.      Young  v.  Godhe,  15  Wall.  562. 

Interest  or  damages  for  the  non-payment  of  bonds  at  maturity  is  to 
be  computed  by  the  laws  of  the  State  where  the  same  and  the  mort- 
gage to  secure  them  were  executed  and  the  parties  resided,  if  no  pro- 
vision is  made  for  payment  elsewhere,  although  the  mortgage  is  upon 
real  estate  in  another  State.  Kavanagh  v.  Day,  10  R.  I.  393  ;  14  Am. 
Rep.  691 ;  Chase  v.  Dow,  47  N.  H.  405.  Or  they  may  draw  the  rate 
of  interest  of  the  State  where  the  security  is  situate.  Lewis  v.  In- 
gersoll,  3  Abb.  (N.  Y.)  App.  Dec.  55 ;  1  Keyes,  347. 

A  mortgage  and  note  drawing  12  per  cent  interest,  executed  in  a 
State  where  such  rate  of  interest  is  allowed  by  law,  is  valid  in  the 
State  where  executed,  although  made  payable  in  a  State  in  which  such 
a  rate  would  render  it  usurious.  Fisher  v.  Otis,  3  Finn.  (Wis.)  78  ; 
3  Chand.  83  ;  Kilgore  v.  Dempsey,  25  Ohio  St.  413. 

Interest  is  allowed  upon  a  foreign  judgment  wliere  a  recovery  is 
had  upon  it  in  another  State.     Mahurin  v.  Bichford,  6  N.  H.  567. 

The  legal  rate  of  interest  of  one  State  is  not  presumed  to  be  within 
the  knowledge  of  the  courts  of  another  State,  but  it  must  be  proved 
like  any  other  fact.  Richardson  v.  Williams,  2  Port.  239.  And  the 
court  cannot,  without  the  intervention  of  a  jury,  to  find  the  rate  of  in- 
terest, render  judgment  for  interest  on  a  nf)te  made  and  payable  in  an- 
other State.  Pawling  v.  Sa/rtain,  4  J.  J.  Marsh.  238  ;  Hunt  v.  May- 
feld,  2  Stew.  124;  Russell  v.  Shepherd,  ITardin,  48. 

The  lex  loci  is  to  govern  on  the  question  whetlier  interest  is  to  be  al- 
lowed upon  a  mercliant's  account.  Cache  v.  Coni/jmaJcer,  1  A.  K. 
Marsh.  254  ;  Courtois  v.  Ca/rpentier,  1  AVash.  0.  C.  376. 
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CHAPTER  LXXXIV. 

INTERPLEADER. 

TITLE  I. 

OF  INTERPLEADER  IN  GENERAL. 

ARTICLE   1. 

NATURE    AND    OBJECT   OF   THE   REMEDY. 

Section  1.  In  generaL  Interpleader  is  the  remedy  given  to  a  per- 
son standing  in  the  position  of  a  mere  stakeholder,  against  whom  two 
or  more  persons  severally  make  claim  to  the  same  thing,  under  different 
titles  or  in  separate  interests ;  and  who,  not  knowing  to  which  of  the 
claimants  he  ought  of  right  to  render  the  debt  or  duty  claimed,  or  to 
deliver  the  property  in  his  custody,  is  either  molested  by  an  action  or 
actions  brought  against  him,  or  fears  that  he  may  suffer  injury  from  the 
conflicting  claims  of  the  parties ;  and  who,  therefore,  applies  to  the 
court,  not  only  to  protect  him  from  being  compelled  to  pay  or  deliver 
the  thing  claimed  to  both  the  claimants,  but  also  from  the  vexation  at- 
tending upon  the  suits,  which  are  or  may  be  instituted  against  him, 
upon  the  deposit  in  court  of  the  thing  claimed.  Bedell  v.  Hoffman,  2 
Paige,  199 ;  Hodges  v.  Griggs,  21  Yt.  2S0 ;  Far-lei/  v.  Blood,  30  N. 
H.  354 ;  Union  Bank  v.  Kerr,  2  Md.  Ch.  460  ;  Cornish  v.  Tanner,  1 
Y.  &  J.  333 ;  Laing  v.  Zeden,  L.  R.,  9  Ch.  736 ;  Desborough  v.  Harri.-i, 
5  DeG.,  M.  &  G.  439 ;  Nelson  v.  Barter,  2  H.  &  M.  334 ;  Athinson 
V.  Manhs,  1  Cow.  691,  703 ;  Goddard  v.  Lesoh,  Wright  (Ohio),  476  ; 
Strange  v.  Bell,  11  Ga.  103 ;  Burton  v.  Black,  32  Ga.  53. 

§  2.  Interpleader  at  common  law.  The  remedy  by  interpleader 
was  recognized  at  common  law,  but  its  application  was  restricted  to  the 
case  where  there  was  a  joint  bailment  by  both  claimants  {Crawshay  v. 
Thornton,  2  Myl.  &  Cr.  1,  21) ;  or  to  the  case  where  a  chattel  had  come 
to  a  man's  possession  by  accident,  or  by  finding,  and  he  was  sued  in  det- 
inue by  different  persons,  each  claiming  to  be  the  owner  in  severalty. 
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The  depositary  miglit  then  plead  the  facts  of  the  case,  and  pray  that  the 
plaintiffs  in  the  several  actions  might  interplead  with  each  other.  Id.  ;  3 
Reeves'  Eng.  Law,  250,  4-13.  The  remedy,  being  principally  confined 
to  actions  of  detinue,  afforded  very  imperfect  relief  in  a  great  Variety  of 
cases,  and  is  of  little  or  no  practical  advantage  in  modern  times,  since 
the  action  of  detinue  is  but  seldom  resorted  to  in  any  case.  See  ante, 
Yol.  2,  pp.  529,  530. 

§  3.  Interpleader  as  an  equitable  remedy.  The  proper  remedy, 
therefore,  of  a  person  sued,  or  who  is  in  danger  of  being  sued,  by  sev- 
eral claimants  of  the  same  property,  is  to  file  a  bill  to  compel  them,  by 
the  authority  of  a  court  of  equity,  to  interplead,  either  at  law  or  in 
equity.  Farley  v.  Blood,  30  K.  H.  363.  That  in  such  cases  the  pro- 
tection of  the  court  ought  to  be  extended  upon  principles  of  a  most 
obvious  equity,  which  require  that  the  claimants  should  be  compelled 
to  interplead  and  settle  the  contest  between  themselves,  without  involv- 
ino-  the  plaintiff  in  a  dispute  in  which  he  is  not  interested  to  any  greater 
extent  than  as  a  mere  stakeholder.  Langston  v.  Boylston,  2  Yes.  Jr. 
109  ;  Angell  v,  Hadden,  15  id.  245  ;  Glyn  v.  Duesbury,  11  Sim.  147. 
And  an  interpleader  will  be  sustained  Avhenever  it  is  necessary  for  the 
protection  of  a  person  from  whom  several  others  claim,  legally  or  equi- 
tably, the  same  thing,  debt,  or  duty,  but  who  has  incurred  no  inde- 
pendent liability  to  any  of  them,  and  does  not  himself  claim  an  interest 
in  the  matter.  Cady  v.  Potter,  55  Barb.  463 ;  Barry  v.  M^it.  Life 
Lis.  Co.,  53  i^.  Y.  (8  Sick.)  536.  See, also,  Perkins x.  Tripjpe,  40  Ga. 
225.  A  party,  holding  a  fund  in  which  he  has  no  interest,  and  to  which 
adverse  claims  are  set  up,  will  not  be  compelled  to  stand  an  action  at 
law  brought  by  either  party,  even  under  a  promise  of  indemnity  from 
the  other.  Nor  will  he  be  obliged  to  exercise  any  judgment  on  the 
subject  of  the  conflicting  rights  of  the  parties,  when  one  threatens  or 
commences  a  suit  and  the  other  forbids  payment.  Bleeher  v.  Graham, 
2  Edw.  Ch.  647.  lie  may  file  the  bill  before  he  is  actually  sued.  Far- 
ley v.  Blood,  30  N.  H.  363 ;  RicJiards  v.  Salter,  6  Johns.  Ch.  445. 

The  filing  of  bills  of  interpleader  ought  not,  however,  to  be  encour- 
aged, while  there  are  otlier  means  of  adjusting  conflicting  claims  with 
safety  to  the  stakeholder.  Bedell  v.  Hoffman,  2  Paige,  199 ;  Greene 
V.  Mumford,  4  R.  I.  313.  And,  in  general,  wlierc  the  case  presented 
by  the  bill  praying  •relief  by  interpleader  is  not  a  claim  by  different 
parties  to  the  same  fund  or  assets  in  the  hands  of  the  complainant,  for 
which  he  has  a  right  to  ask  them  to  discharge  him  and  interplead  be- 
tween themselves,  such  relief  will  be  denied.  Leddel  v.  Starr,  20  N. 
J.  Eq.  274. 
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So,  generally  speaking,  a  bill  of  interpleader  ought  to  be  filed  before 
or  immediately  after  the  commencement  of  proceedings  at  common 
law,  and  should  not  be  delayed  until  after  a  verdict  or  judgment  has 
been  obtained.  Cornish  v.  Tanner,  1  Younge  &  J,  333 ;  Union 
Bcmk  V.  Kerr,  2  Md.  Ch.  460  ;  Yarhorough  v.  Thxmipson,  3  Sni.  & 
M,  (Miss.)  291.  It  is,  however,  no  objection  to  a  bill  of  interpleader  that 
it  is  filed  after  verdict  at  law,  if  the  effect  of  the  action  at  law  was  merely 
to  ascertain  the  damages  due  on  the  claim  of  the  plaintiff  who  was  a  de- 
fendant in  the  equity  suit.  Hamilton  v.  Maries,  5  DeG.  &  S.  63S ;  10 
Eng.  Law  &  Eq.  321.     And  see  Grk/gs  v.  Thom2)son,  1  Ga.  Dec.  1-16. 


ARTICLE  II. 


FACTS  ESSENTIAL  TO  SUSTAIN  A  EIGHT  TO  THE  REMEDY. 

Section  1.  Applicant  for  relief  must  be  disinterested.  The  fii-st 
and  most  essential  fact  to  be  established  in  order  to  show  the  right  of 
the  party  seeking  relief  to  the  remedy  furnished  by  interpleader  is,  that 
such  party  clauns  no  interest  in  or  to  the  property  or  thing  in  dispute. 
Hathaway  v.  Foy,  40  Mo.  540.  And  where  it  appears  that  the  party 
seeking  the  remedy  claims  an  interest  in,  or  a  portion  of,  the  fund  in 
dispute,  relief  by  interpleader  cannot  be  granted.  Moore  v.  Usher,  7 
Sim.  384 ;  Jacobson  v.  Blackhurst,  2  J.  &  H.  486  ;  WakernoM  v.  Dickey, 
19  Abb.  24  ;  Lincoln  v.  Rutland,  etc.,  E.  R.  Co.,  24  Yt.  639  ;  Hath- 
away V.  Foy,  40  Mo.  540 ;  Howe  Machine  Co.  v.  Gifford,  QQ  Barb. 
599 ;  Adams  v.  Dixon,  19  Ga.  513 ;  Greene  v.  Mumford,  4  E,.  I. 
313.  Thus,  while  an  auctioneer  may  compel  a  vendor,  who  claims  the 
deposit  money  received  at  the  sale  of  his  property,  to  interplead  with 
the  vendee  who  claims  its  return,  he  cannot  obtain  this  remedy  while 
he  himself  claims  to  deduct  his  commissions  from  the  deposit  in  ques- 
tion. Bignold  v.  Audland,  11  Sim.  24 ;  Bleeker  v.  Graham,  2  Edw. 
Ch.  647.  So,  if  any  party  seeking  this  relief  has  in  any  way  lout  him- 
self to  further  the  claims  of  either  party  to  the  fund  in  controversy,  or 
to  aid  one  in  obtaining  the  possession  thereof,  to  the  exclusion  of  the 
other,  he  will  have  such  an  interest  in  relation  to  the  subject-matter  of 
the  dispute  as  will  justify  a  denial  of  the  relief  sought.  Marvin  v. 
Ellwood,  11  Paige,  365. 

It  is,  however,  no  objection  to  a  bill  of  interpleader,  that  the  com- 
plainant has  an  interest  in  respect  of  other  property  not  in  the  suit,  but 
which  might  be  litigated,  that  one  party  rather  than  another  should 
succeed  in  the  interpleader,  so  as  to  increase  his  own  chance  of  success 
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ill  respect  to  such  other  property.  Such  interest  may  be  termed  an  in- 
terest in  the  question,  but  not  in  the  particular  suit,  and  does  not  pre- 
vent one  from  filing  an  interpleader.  Oppenheim  v.  Wolf,  4  N.  Y.  Leg. 
Obs.  259  ;  S.  C,  3  Sandf.  Ch.  571. 

In  every  case  of  interpleader,  the  court,  in  order  to  prevent  its  pro- 
ceedings from  being  made  the  instrument  of  delay,  or  being  used  col- 
lusively,  requires  the  complainant  to  file  an  aflidavit  that  there  has  been 
no  coUusion  between  him  and  the  other  parties.  Stevenson  v.  Anderson, 
2  Ves.  &  B.  410 ;  Mt.  Holly,  etc.,  Turnpike  Co.  v.  Ferree,  2  C.  E.  Green 
(N.  J.),  117  ;  Starling  v.  Browii,  7  Bush  (Ivy.),  164.  See,  also,  Manhy 
V.  Robinson,  L.  R.,  4  Ch.  App.  347 ;  and,  also,  to  bring  the  money  or 
thing  claimed  into  court ;  or,  at  least,  that  he  should  offer  to  do  so  by 
tlie  bill.  Atkinson  v.  Manks,  1  Cow.  691 ;  Farley  v.  Blood,  30  N. 
H.  354  ;  Williains  v.  Wright,  20  Tex.  499  ;  Born  v.  Fox,  61  N.  Y. 
(16  Sick.)  264,  268 ;  Williams  v.  Walker,  2  Rich.  (S.  C.)  291.  But 
see  Wash  \.  Smith,  6  Conn.  421. 

§  2.  No  adequate  remedy  at  law.  Interpleader  being  an  equitable 
remedy,  it  cannot  be  maintained  in  any  case  where  the  party  seeking  it 
has  another  plain  and  adequate  remedy  in  the  nature  of  an  action  at 
law.  Oil  Run  Petroleum  Co.  v.  Cady,  6  W.  Ya.  525 ;  Bry  Bock, 
etc..  Church  v.  Carr,  3  Barb.  60.  In  other  words,  if  the  party  can  in 
any  way  exonerate  himself  from  all  liability  in  respect  to  the  funds  in 
his  hands  without  filing  a  bill  of  interpleader,  then  he  should  not  in- 
voke that  remedy.  McBonald  v.  Allen,  37  Wis.  108 ;  S.  C,  19  Am. 
Rep.  754.  Indeed,  as  a  rule  an  interpleader  cannot  be  sustained  even 
when  another  plain  and  adequate  remedy  has  been  given  by  statute, 
since  the  remedy  given  by  statute  is  generally  considered  as  a  legal 
remedy,  in  contradistinction  to  an  equitable  remedy.  Board  of  Educa- 
tion V.  Scoville,  13  Kans.  1.  But  the  remedy  given  by  statute  may 
sometimes  be  an  equitable  remedy,  and  when  it  is,  then  it  does  not 
supersede  some  other  previously  existing  equitable  remedy  unless  it  has 
been  expressly  so  enacted,  but  the  second  remedy  is  merely  cumulative, 
and  the  two  remedies  are  in  effect  concurrent.  Id. 

§  3.  Must  be  ignorant  of  the  rights  of  claimants.  It  is  likewise 
essential  to  the  rights  of  interpleader,  tliat  the  person  standing  in  the 
position  of  a  stakeholder  is  ignorant  of  the  rights  of  the  dift'erent 
claimants  to  the  fund  held  by  him,  or  at  least,  that  there  is  some 
doubt  as  to  which  of  them  is  entitled  to  the  fund,  so  that  lie  cannot 
safely  pay  it  to  either.  Bell  v.  Hunt,  3  Barb.  Ch.  391 ;  Strange  v. 
Bell,  11  Ga.  103.  Where  two  persons  sue  for  the  same  debt  or  duty, 
and  the  defendant  is  ignorant  of  their  respective  riglits,  it  is  a  proper 
case  for  an  interpleader.    Breyer  v.  Ranch,  3  Daly,  434 ;  42  How.  22 ; 
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10  Abb.  (N.  S.)  243.  And  if  the  party  seeking  relief  has  acknowl- 
edged a  title  in  one  of  the  claimants,  and  has  thus  incurred  a  separate 
liability  to  him,  the  remedy  by  interpleader  will  be  denied.  Craw- 
shay  V.  Thornton,  2  Myl.  &  Cr.  1. 

So,  there  are  cases  where  a  party  seeking  to  compel  others  to  inter- 
plead will  be  estopped  from  alleging  his  ignorance  of  the  rights  of  all 
the  claimants,  and  in  such  cases  the  remedy  will  be  denied.  Thus,  a 
hona  fids  purchaser  of  goods  will  not  be  allowed  to  indirectly  deny 
the  title  of  his  vendor  by  seeking  to  compel  him,  when  demanding 
payment  or  return  of  the  goods,  to  interplead  with  a  stranger  who 
makes  a  similar  demand  on  the  ground  that  the  goods  were  originally 
obtained  from  him  through  fraud.  Trigg  y.  Ilitz,  17  Abb.  (N.  Y.) 
436.  And  see  Johnston  v.  Lewis,  4  Abb.  (N.  S.)  150 ;  Shehan  v.  Bar- 
nett,  6  T.  B.  Monr.  (Ky.)  592.  And  upon  the  same  principle,  a 
tenant  will  not  be  permitted  to  deny  the  title  of  his  landlord,  nor  can 
he  interplead  him  with  a  stranger.  Seaman  v.  Wright,  12  Abb.  304. 
See,  also,  Metcalf  v.  Ilerijey,  1  Yes.  249 ;  Cooh  v.  Earl  of  Eosslyn,  6 
Jur.  (N.  S.)  26Y ;  Craiie  v.  Burntrager,  1  Cart.  (Ind.)  165.  So,  a 
bailee  or  agent  cannot,  at  law,  dispute  the  original  title  of  the  person 
from  whom  he  received  the  property ;  and  it  is  the  general  rule  that  a 
strict  bill  of  interpleader  cannot  be  maintained  by  a  bailee  or  agent,  to 
settle  the  conflicting  claims  of  the  bailor  or  principal,  and  a  stranger 
who  clauns  the  property  by  a  distinct  and  independent  title.  Marvin 
N.Ellwood,  11  Paige,  365  ;  Dixon  v.  Ilamond,  2  B.  &  Aid.  313; 
First  National  Ba/nk  of  Morristown  v.  Bininger,  26  N.  J.  Eq.  345  ; 
Nicholson  v.  Knowles,  5  Madd.  47.  And  see  Hatfield  v.  Mg  Whorter, 
40  Ga.  269  ;  Shaw  v.  Coster,  8  Paige,  339.  But  see  as  qualifications 
of  the  general  rule,  Crawford  v.  Fisher,  1  Hare,  436,  440  ;  Wright 
V.  Ward,  4  Euss.  215,  220  ;  Gibson  v.  Goldthwaite,  7  Ala.  282  ;  Reid 
V.  St^arn,  6  Jur.  (N.  S.)  267;  Badeau  v.  Tylee,  1  Sandf.  Ch.  (N.  Y.) 
270. 

§  4.  Claims  must  be  identical.  It  is  an  inflexible  rule  that  the 
thing  to  which  the  parties  make  adverse  claims,  whether  it  be  a  debt, 
a  duty,  or  specific  property,  must  be  one  and  the  same  thing ;  or,  in 
other  words,  the  claims  must  be  identical.  When  the  subject  in  dis- 
pute has  a  bodily  existence,  no  difficulty  can  arise  on  the  ground  of 
identity  ;  but  where  it  is  a  chose  in  action  which  has  no  bodily  exist- 
ence, it  becomes  necessary  to  determine  what  constitutes  identity. 
Where  the  claims  made  by  the  defendants  are  of  different  amounts, 
they  never  can  be  identical ;  but  where  they  are  the  same  in  amount, 
that  circumstance  goes  far  to  determine  their  identity.  The  amount, 
however,  may  not  of  itself  be  sufficient,  for  the  amount  may  be  the 
YoL.  lY.— 20 
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* 
same  and  yet  the  debt  may  be  different.  The  question,  therefore,  as 
to  the  identity  of  the  debt  is  sometimes  a  difficult  one  and  must,  in 
each  case,  be  determined  by  the  original  constitution  and  nature  of  the 
debt.  Glyn  v.  Duesbury,  11  Sim.  148.  And  see  Slevehing  v. 
Behrens,  2  Myl.  &  Cr.  581 ;  School  District  v.  Westmi,  31  Mich.  85. 
Thus,  a  vendee  who  is  sued  by  his  vendor  for  the  price  of  goods  pur- 
chased, and  by  a  third  party  for  the  value  of  the  goods  in  trover,  can- 
not maintain  an  interpleader  suit,  since  the  claims  made  against  him 
are  not  identical ;  the  one  seeking  to  have  the  benefit  of  a  contract, 
the  other  claiming  the  value  of  a  chattel,  which  is  the  subject-matter 
of  it.  Slaney  v.  Sidney,  14  M.  &  W.  800.  But  where  a  party  has 
been  assessed  in  two  different  counties  for  the  same  personal  property, 
he  may  maintam  an  interpleader  against  two  collectors  seeking  to  col- 
lect the  tax  levied  under  such  assessment,  although  the  amomits  iu 
each  case  may  be  different,  as  the  claims  are  for  the  same  debt  or  duty. 
Thomson  v.  Elhets,  1  Hopk.  272  ;  Dorn  v.  Fox,  61  IST.  Y.  (16  Sick.) 
264.  "Where  an  auctioneer,  by  direction  of  the  owner,  sells  the  same 
property  to  two  persons  successively  and  receives  a  deposit  from  each, 
he  cannot,  on  a  claim  made  by  the  owner  of  the  property  for  the 
amount  of  both  deposits,  and  a  counter-claim  by  each  for  the  amount 
of  his  individual  deposit,  compel  the  owner  and  the  purchasers  to  in- 
terplead. Although,  as  between  the  vendees  there  is  one  question  in 
common,  namely :  who  is  the  real  purchaser  of  the  estate,  yet  as 
against  the  auctioneer,  their  claims  are  for  different  things,  namely : 
the  individual  deposit  of  each.  But  the  auctioneer  may  compel  the 
owner  of  the  property  and  the  first  purchaser  to  interj^lead,  or  the  owner 
and  the  second  purchaser;  as,  between  these  parties,  the  claims  are 
identical.     Hoggm^t  v.  Cutts,  1  Cr.  &  Ph.  197. 

Although  the  original  debts  may  have  been  identical  in  amount,  yet, 
where  the  plaintiff  claims  part  payment  as  to  one  of  the  parties  making 
a  demand  against  him,  an  interjoleader  will  not  lie.  DiplocTc  v.  Ilam- 
mond,  27  Eng.  Law  &  Eq.  202.  And  it  is  an  undeviating  rule  that 
whore  the  plaintiff  raises  any  question  as  to  the  amount  of  the  claim, 
which  is  tlic  subject  of  litigation,  this  alone  will  be  fatal  to  the  right 
to  the  remedy.  Id. 

But  the  riglit  to  the  remedy  by  interpleader  is  founded,  not  on  the 
consideration  that  a  man  is  subjected  to  double  liability,  but  on  the 
fact  that  he  is  threatened  with  double  vexation  in  respect  of  one 
liability.  East  c&  West  India  Dock  Co.  v.  Zittledale,  7  Hare,  CO; 
Great  Southern,  etc.,  hailwmj  Co.  v.  Corry,  15  "W.  R.  651.  The 
foregoing  rules  do  not,  therefore,  require  that  the  claims  ehall  be 
identical    in    character,   as    that   they  shall    be    both  legal,  or  both 
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equitable,  in  order  to  entitle  the  party  ap^ainst  whom  the  claims  are 
made  to  compel  the  claimants  to  interplead.  If  the  claims  are  in  fact 
identical  it  is  a  matter  of  no  importance,  so  far  as  relates  to  the  right 
to  the  remedy,  that  one  is  legal  and  the  other  equitable,  or  that  they 
are  both  legal  or  both  equitable.  Lowndes  v.  Cornford,  18  Ves.  299  ; 
Richards  v.  Salter,  6  Johns.  Ch.  445  ;  Hamilton  v.  Marhs,  19  Eng. 
Law  &  Eq.  321 ;  S.  C,  5  DeG.  &  S.  038 ;  Prudential  Assurance  Co. 
V.  TJiomas,  L.  R.,  3  Ch.  App.  74  ;  Gibson  v.  Goldthwaite,  7  Ala.  281 ; 
Jones  V.  Farrell,  1  DeG.  &  J.  212. 

But  the  claims  must  not  only  relate  to  the  same  debt,  duty,  or  thing, 
they  must,  moreover,  be  in  reality  conflicting  claims.  Cochrcme  v. 
O'Brien,  2  J.  &  L.  380 ;  S.  C,  8  Ir.  Eq.  241 ;  Blair  v.  Porter,  13  N. 
J.  Eq.  26T.  A  mere  pretext  of  a  conflicting  claim,  or  the  mere  possi- 
bility that  there  may  be  two  liabilities,  is  not  sufficient  to  support  a 
bill  of  interpleader.  Id. ;  Mohawk  <&  Hudson  E.  R.  Co.  v.  Clute, 
4  Paige,  384,  392. 

§  5.  Property  or  thing  claimed  must  be  definite.  To  entitle  a 
person  to  the  remedy  of  interpleader  it  is  essential  that  the  property  or 
thing  claimed  should  be  certain  and  definite  in  its  character.  Lincoln 
V.  Rutland,  etc.,  R.  R.  Co.,  24  Yt.  639.  But  the  rule  goes  no  further 
than  this,  and  where  the  property  in  dispute  is  fixed  and  definite  in  its 
character,  as  shares  in  the  capital  stock  of  a  bank,  the  precise  value  of 
the  property  is  immaterial.     Cady  v.  Potter,  55  Barb.  463. 

§  6.  Applicant  for  relief  must  be  in  possession.  It  is  likewise 
essential,  in  order  to  sustain  a  bill  of  interpleader,  that  the  complainant 
should  be  in  possession  of  the  matter  in  dispute,  and  thus  be  able  to 
obey  any  order  of  the  court  in  relation  to  the  disposition  thereof.  And 
it  is  not  enough  that  similar  property,  or  the  same  sum,  may  be  in  his 
possession,  which  he  is  willing  to  deposit  or  pay  subject  to  the  direction 
of  the  court,  if  the  identical  thing  in  controversy  has  been  delivered  to 
either  of  the  claimants.  Burnett 'X.  Anderson,  1  Mer.  405  ;  Inland  v. 
Bus/iell,  5  Dowl.  147.  See,  also,  Tiernan  v.  Rescaniere,  10  Gill  & 
J.  (Md.)  217 ;  Voshurgh  v.  Huntington,  15  Abb.  254.  The  bill  can- 
not be  sustained  by  a  person  out  of  possession,  even  where  it  is  filed 
by  an  administrator,  to  settle  the  rights  of  the  distributees.  Martin  v. 
Maberry,  1  Dev.  (N".  C.)  Eq.  169. 

§  7.  Diligence  in  applying  for  remedy,  A  party  seeking  relief 
by  interpleader  must  use  due  diligence  in  making  the  application. 
Otherwise,  the  remedy  may  be  denied.  Braclcenhury  v.  Laurie,  3 
Dowl.  P.  C.  180  ;  Larabrie  v.  Brown,  1  De  G.  &  J.  205.  Thus,  where 
the  remedy  is  sought  by  a  sheriff,  as  a  protection  against  an  action  at 
law,  for  the  seizure  of  goods  which  are  not  the  property  of  the  person 
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ao-ainst  whom  tlie  execution  was  issued,  he  must  use  due  diligence,  as  a 
very  slight  delay  will  defeat  his  title.  Tufton  v.  Harding,  29  L.  J. 
Ch.'  225. 

Delay  is  not,  however,  material,  so  long  as  the  course  of  proceedings 
taken  by  the  different  claimants  is  such  as,  if  persevered  in,  will  deter- 
mine their  respective  rights  as  between  themselves  without  the  inter- 
vention of  a  court  of  equity.  Sieveking  v.  Behrens,  2  Myl.  &  Cr. 
581. 

§  8.  Statutory  provisions.  By  the  English  Statute  of  23  and  24 
Vict.,  ch.  126,  §  12,  authority  is  given  to  courts  of  law  to  direct  an 
interpleader  for  settling  the  rights  of  conflicting  claims  to  the  same 
property,  in  such  cases  as  courts  of  equity  allow  an  interpleader  bill. 
See  Tanner  v.  European  Bank,  L.  R.,  1  Exch.  261 ;  Busden  v.  Pope, 
3  id.  269  ;  Hurst  v.  Sheldon,  13  C.  B.  (N.  S.)  750.  So,  similar  au- 
thority has  been  conferred  upon  courts  of  law  by  the  codes  of  practice 
adopted  in  many  of  the  States.  See  Bates  v.  Lilly,  65  N.  C.  232 ; 
McKay  V.  Draper,  27  N.  Y.  (1  Smith)  256 ;  Nelson  v.  Goree,  34 
Ala.  565 ;  Bohrer  v.  Turrill,  4  Minn.  407  ;  Board  of  Education  v. 
Scoville,  13  Kan.  17. 


ARTICLE  III. 

INSTANCES. 

Section  1.  When  allowed.  Upon  the  general  principles  of  equity 
jurisprudence,  a  bank  may  be  entitled  to  relief  by  a  bill  of  inter- 
pleader against  separate  and  adversary  parties  who  claim  title  to 
moneys  therein  deposited.  City  Ba/nk  of  New  York  v.  Skelton,  2 
Blatchf .  (C.  C.)  14.  And  the  United  States  may  have  the  remedy  for 
the  adjudication  of  the  rights  of  hostile  claimants  to  a  fund  in  its 
hands.     Tier  nan  v.  Bescaniere,  10  Gill  &  J.  (Md.)  217. 

Where  the  money  due  on  a  negotiable  promissory  note  is  claimed  on 
the  one  hand  by  a  creditor  of  the  payee,  who  has  attached  the  money  in 
the  hands  of  the  maker  of  the  note  before  its  maturity,  and  on  the  other 
hand  by  an  indorsee  of  the  note,  who  took  it  subsequently  to  the  at- 
tachment, l)ut  before  its  maturity,  and  who  claims  to  be  a  Ijona  fde 
holder  for  a  valuable  consideration,  without  notice  of  the  attachment, 
this  state  of  facts  is  held  to  present  a  proper  case  for  a  bill  of  inter- 
pleader.    Briant  v.  Bced,  1  McCart.  (N.  J.)  271. 

It  is  held  tliat  a  bill  of  interpleader  will  lie,  by  a  tenant,  where,  upon 
the  death  of  the  lessor,  conflicting  claims  for  the  rent  are  made  by  a 
devisee  and  the  heirs  of  the  lessor.     Badeau  v.  Tylee,  1  Sandf.  Ch. 
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270.  So,  where  two  parties  claiming  adversely  an  estate  under  the  lim- 
itations of  a  settlement  which  contained  a  power  of  leasing,  brought 
actions  against  a  tenant  for  rent,  reserved  by  a  lease  made  under  the 
power  —  it  was  held  that  the  case  was  a  proper  one  for  an  interpleader. 
Birmingham  v.  Tuite,  7  Ir.  Eq.  221. 

The  case  where  a  reward  has  been  publicly  offered  to  any  one  who 
will  furnish  evidence  to  secure' the  conviction  of  an  offender,  and  sev- 
eral persons  claim  to  have  furnished  the  evidence  and  to  be  entitled  to 
the  sura  offered,  is  held  to  be  peculiarly  proper  for  an  interpleader. 
Fargo  v.  Arthur,  43  How.  (N.  Y.)  193.  So,  where  goods  had  been 
placed  in  the  charge  of  common  carriers  for  transportation,  and  imme- 
diately afterward  two  different  parties,  with  distinct  and  separate  in- 
terests, presented  themselves  as  claimants  for  the  goods,  one  of  whom 
brought  an  action  against  the  carriers  for  the  recovery  of  the  goods, 
and  the  other  threatened  an  action  —  this  was  held  to  be  a  proper  case 
for  an  interpleader.  Schuyler  v.  Ha/rgous,  28  id.  245  ;  S.  C,  3  Robt* 
673. 

It  is  no  objection  to  a  bill  of  interpleader,  that  another  bill  in  chan- 
cery is  pending  in  which  the  defendant  is  complainant ;  especially 
where  there  is  more  than  one  such  suit  in  equity  pending,  besides  sev- 
eral at  law,  and  such  suit  is  one  of  the  very  grievances  comj^lained  of, 
and  where  neither  of  the  pending  suits  could  determine  the  question  of 
the  rights  of  all  the  parties,  or  as  to  the  whole  fund.  School  District 
V.  Weston,  31  Mich.  86. 

§  2.  When  denied.  A  bill  of  interpleader  cannot  be  sustained  where 
the  plaintiff  is  obliged  to  state  that,  as  to  some  of  the  defendants,  he  is  a 
wrong-doer.  United  States  v.  Victor,  16  Abb.  (N.  Y.)  153  ;  Tytis  v. 
Bust,  37  Ga.  574 ;  Mt.  Holly,  etc.,  Turnpihe  Co.  v.  Ferree,  17  N.  J. 
Eq.  117 ;  Qtdnn  v.  Green,  1  Ired.  (N.  C.)  Eq.  229.  Thus,  if  a  sheriff 
has  an  execution  in  favor  of  one  person,  and  levies  it  upon  property 
claimed  by  another,  he  cannot  require  these  persons  to  inteq^lead,  be- 
cause if  the  claim  of  the  person  against  whom  there  is  no  execution  be 
just,  the  sheriff  is  a  wrong-doer  as  to  hun.  Id. ;  Slingshy  v.  Boulton, 
1  Yes.  &  B.  334 ;  Shaxo  v.  Coster,  8  Paige,  339  ;  Dewey  v.  White,  65  No. 
Car.  225.  See  Storrs  v.  Payne,  4  Hen.  &  M.  (Va.)  506.  But  in  Child 
y.  Mann,  L.  R.,  3  Eq.  806,  the  sheriff  was  allowed  to  file  a  bill  of  inter- 
pleader against  the  execution  creditor  and  the  assignee  in  bankruptcy 
of  the  execution  creditor.  So,  the  sheriff  has  a  remedy  by  an  applica- 
tion to  the  summary  jurisdiction  of  the  court,  in  obedience  to  whose  in- 
junction he  has  suspended  proceedings  under  an  injunction,  for  protec- 
tion and  instructions.  Ex  parte  Sheriff  of  Middlesex,  12  id.  207 ; 
BarTcer  v.  Parker,  42  N.  H.  78. 
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A  debtor  who  has  been  served  with  a  notice  that  an  attachment  has 
been  granted  against  the  property  of  the  creditor  has  no  standing  in 
court  to  interplead  his  creditor  and  the  plaintiffs  in  the  attachment. 
United  States^  etc.,  Co.  v.  Wiley,  41  Barb.  477. 

Nor  is  a  bailee  entitled  to  call  upon  a  party  to  interplead  as  to  the 
property  on  the  ground  that  as  to  such  party  he  is  a  stakeholder  or 
trustee,  when,  at  the  time  of  the  bailment,  the  party  was  unknown  and 
had  no  connection  with  the  transaction.  First  Wational  Bank  v.  Sin- 
inger,  26  N.  J.  Eq.  345.  And  see  Lund  v.  Seamevus  Bank,  37  Barb.  129. 

In  Massachusetts  the  remedy  at  law  of  a  person  upon  whom  a  tax  is 
illegally  assessed  by  a  town  or  city  is  plain,  adequate,  complete  and  ex- 
haustive, in  the  event  of  the  tax  being  collected.  Clouston  v.  Shearer,  99 
Mass.  209 ;  Norton  v.  City  of  Boston,  119  id.  194.  A  trustee  under  a 
will  cannot,  therefore,  maintain  a  bill  in  equity  against  two  to^^Tis  to  de- 
termine in  which  he  is  liable  to  be  taxed.  Macy  v.  Inhabitants  of  Na/n. 
tucket,  121  id.  351.  See,  also,  Greene  v.  Mumford,  5  E.  I.  472.  But 
it  is  held  in  New  York  that  where  an  occupied  farm  lying  partly  in 
each  of  two  adjoining  towns  is  assessed  and  taxed  in  both  towns,  and 
warrants  for  the  collection  of  the  taxes  are  placed  in  the  hands  of  the 
respective  town  collectors,  an  action  in  the  nature  of  a  bill  of  inter- 
pleader may  be  maintained  by  the  owner  and  occupant  against  the  two 
collectors  for  the  purpose  of  determining  in  which  town  his  farm  is 
properly  taxed.     Darii  v.  Fox,  61  N.  Y.  (16  Sick.)  264. 

An  administrator  cannot  maintain  a  bill  of  interpleader  against  those 
claiming  the  benefit  of  an  order  of  distribution.  Freeland  v.  Wilson, 
18  Mo.  380. 
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CHAPTER  LXXXV. 

JOINT-STOCK   COMPxiNIES. 

TITLE   I. 

GENEEAL  EULES  AND  PEINCIPLES. 

AETICLE   I. 

NATURE,    EIGHTS    AND    LIABILITIES. 

Section  1.  Definition  and  nature.  A  joint-stock  company  has 
been  defined  as  an  association  in  which  the  capital  is  thrown  into  one 
mass  and  employed  for  the  general  benefit,  each  member  parti cij^ating 
in  the  gain  according  to  the  proportion  of  stock  or  capital  which  be- 
longs to  him.     Wordsw.  Joint-Stock  Comp,  1. 

Unincorporated  joint-stock  companies  are  usually  regarded  as  mere 
partnerships,  differing  from  common  partnerships  only  in  the  larger 
number  of  persons  constituting  the  company.  See  Robbins  v.  Butler^ 
24  111.  397;  Bullard  v.  Kinney,  10  Cal.  60 ;  Coal  Co.  v.  Fry,  4  Phil. 
(Penn.)  129  ;  Greenwood'' s  Case,  23  Eng.  Law  &  Eq.  422 ;  Lafond  v. 
Deems,  52  How.  (N.  Y.)  41.  It  has,  however,  been  said  that  such 
companies  are  not  pure  partnerships,  for  their  members  are  recognized 
as  an  aggregate  body  ;  nor  are  they  pure  corporations,  for  their  mem- 
bers are  more  or  less  liable  to  contribute  to  the  debts  of  the  collective 
whole.  They  are  rather  associations  of  persons  intermediate  between 
corporations  known  to  the  common  law,  and  ordinary  partnerships ;  and 
partaking  of  the  nature  of  both.  Lindley  on  Part.  6.  And  see  Oliver 
V.  Liverpool,  etc.,  Ins.  Co.,  100  Mass.  531,  539.  Such,  at  least,  would 
seem  to  be  the  character  of  joint- stock  companies  in  England,  where 
they  are  regulated  by  statute.  But,  generally  speaking,  companies  or 
societies  which  are  not  expressly  sanctioned  by  the  legislature,  pursuant 
to  some  special  or  general  law,  are  nothing  more  than  ordinary  partner- 
ships, and  the  rules  of  law  respecting  them  are  the  same.  Wells  v. 
Gates,  18  Barb.  557;  Butterfield  v.  Beardsley,  28  Mich.  412;  Moore 
V.  Brim>k,  4  Hun  (N.  Y.),  402. 
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§  2.  How  organized.  In  England,  owing  to  tlie  difficulty  and  ex- 
pense attending  incorporation,  joint-stock  companies  are  veiy  common, 
and  there  are  numerous  acts  of  parliament  which  relate  especially  to 
them,  and  which,  in  the  formation  of  them,  require  certain  formalities 
to  be  observed.  But  in  this  country,  where  the  same  necessity  for  such 
companies  does  not  seem  to  exist,  because  of  the  facility  of  incorpora- 
tion, the  law  makes  no  distinction  in  respect  to  the  manner  in  which 
they  may  be  created,  between  them  and  private  or  ordinary  copartner- 
ships. See  Wells  v.  Gates,  18  Barb.  557  ;  Coxy.  BodfisK,  35  Me.  302; 
Bahl)  V.  Reed,  5  Rawle  (Penn.),  151.  They  have  a  common  name, 
which  is  usually  descriptive  of  their  business,  like  that  of  a  corporation, 
and  they  have  their  officers,  their  by-laws,  and  rules  of  proceeding,  by 
which  they  regulate  the  election  of  officers,  the  transaction  of  busi- 
ness, the  transfer  of  shares,  and  the  like.  Pars,  on  Part.  542.  But  it 
is  only  necessary  that  a  person  should  subscribe  the  articles  of  associa-. 
tion  to  entitle  him  to  the  rights,  or  make  him  subject  to  the  lialnlities 
of  a  member.  Dennis  v.  Kennedy,  19  Barb.  517.  And  see  Walhurn 
v.  Ingilly,  1  Myl.  &  K.  61. 

§  3.  Membership.  The  object  of  an  unincorporated  joint-stock 
company,  or  of  a  voluntary  unincorporated  association,  usually  is,  the 
prosecution  of  some  important  undertaking,  for  which  the  capital  and 
exertions  of  a  few  individuals  would  be  inadequate,  and  it  may  there- 
fore consist  of  an  indefinite,  or  of  a  very  large  number,  of  joint  under- 
takers. But  as  the  privileges  of  membership  in  such  an  association  are 
not  conferred  by  the  sovereign  power,  but  are  merely  created  by  the 
organization  itself,  courts  of  law  cannot  compel  the  admission  of  an  ap- 
phcant  for  membership,  nor  interfere  to  restore  a  member  who  has  been 
deprived  for  non-compliance  with  the  conditions  on  which  membership 
is  made  to  depend.  WliiU  v.  Broionell,  4  Abb.  (N".  S.)  162 ;  S.  C,  2 
Daly,  329 ;  affirming  S.  C,  3  Abb.  (N.  S.)  318 ;  Ollery  v.  Brmvn,  51 
How.  92.  But  see  Leech  v.  Ilarris,  2  Brewst.  (Penn.)  571.  The  courts 
will  not  interfere,  unless  a  clear  case  of  injustice  is  shown.  Burton  v- 
St.  Georrje''s  Society,  28  Mich.  261. 

§  4.  Individual  liabilities.  The  members  of  an  unmcorporated 
association,  organized  for  carrying  on  a  business  without  being  incor- 
porated, arc  liable,  in  general,  as  partners,  to  third  parties,  to  the  full 
extent  of  the  indebtedness  of  the  association.  Pipe  v.  Bateman,  1 
Iowa,  369 ;  Keasley  v.  Codd,  2  Car.  &  P.  408  ;  Tappan  v.  Bailey,  4 
Mete.  (Mass.)  535  ;  Moore  v.  Brink,  4  Hun  (N.  Y.),  402 ;  6  N.  Y.  Sup. 
(T.  &  C.)  22.  Thus,  a  number  of  pereons  signed  a  writing,  com- 
mencing, "  We,  the  subscribers,  hereby  form  an  association  or  com- 
pany, for  the  purpose  of  establishing  a  scientific  journal  or  paper."     By 
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this  writing,  three  managers  were  appointed,  who  "were  authorized  to 
establish  and  conduct  the  paper,  when  sufficient  capital  was  8ubscril)ed, 
paid  in,  or  secured.  Materials  necessary  to  establish  the  paper  were 
purchased  by  an  agent  appointed  by  two  of  the  managers ;  and  it  was 
held,  1.  That  the  subscribers  to  the  writing  were  liable,  for  the  debt  in- 
curred, as  partners.  2.  That  the  acts  of  the  two  managers  bound  the 
subscribers ;  and  that-  the  concurrence  of  the  third,  if  it  were  necessary, 
where  the  contrary  did  not  appear,  would  be  presumed.  Wells  v. 
Gates,  18  Barb.  554.  So,  the  members  of  an  association  are  liable  for 
goods  furnished  on  the  order  of  an  agent  of  the  association,  if  furnished 
with  their  concurrence  and  approbation.  Ridgdy  v.  Dohson,  3  Watts 
&  Serg.  118  ;  Robinson  v.  Robinson,  10  Me.  240.  See  Fredendall  v. 
Tcvylor,  23  Wis.  538.  And  where  an  association,  formed  for  any  pur. 
pose,  afterward  becomes  incorporated,  and  the  corporation  then  ac- 
cepts an  assignment  of  all  the  property  of  such  association,  for  the  pur- 
pose of  carrying  out  their  objects,  they  are  primarily  and  jointly  and 
severally  liable  for  all  the  debts  incurred  before  the  act  of  incorpora- 
tion. Haslett  V.  Wotherspoon,  1  Strobh.  (S,  C.)  Eq.  209.  See,  also, 
Goddard  v.  Pratt,  16  Pick.  412 ;  WitTner  v.  Schlatter,  2  Eawle,  359. 

But  where  A  rented  a  room  to  an  association  of  individuals,  at  a 
monthly  rent,  and  after  the  contract,  B  became  a  member  of  the  asso- 
ciation, and,  as  such,  used  and  occupied  the  room,  it  was  held,  that  B 
was  not  liable  for  the  rent  before  or  after  he  became  a  member. 
Barry  v.  Nuckolls,  2  Humph.  (Tenn.)  324.  And  persons  admitted 
to  be  members,  under  articles  of  association  of  an  unincorporated  bank- 
ing company,  formed  for  the  circulation  of  "  change  tickets,"  are  not 
liable  for  tickets  issued  before  they  became  members.  Lake  \.  2£un- 
ford,  12  Miss.  312.  So,  an  association  which  assesses  a  member,  in- 
dividually, before  its  incorporation,  which  incoi'poration  is  ])rocured 
without  the  concurrence  of  the  member,  cannot  enforce  the  assessment 
against  him.     Richmond,  etc.,  Association  v.  Clarke,  61  Me.  351. 

Where  several  persons  are  engaged  in  a  joint  enteii^rise  for  their 
mutual  benefit,  each  has  a  right  to  demand  and  expect  from  his  asso- 
ciates good  faith  in  all  that  relates  to  their  common  interests,  and  no 
one  of  them  will  be  permitted  to  take  to  himself  a  secret  and  separate 
advantage  to  the  prejudice  of  the  others.  And  where  one,  unknown 
to  his  associates,  causes  to  be  transferred  to  the  association,  property 
previously  purchased  by  himself,  at  a  price  exceeding  that  paid  by  him 
therefor,  he  is  accountable  to  his  associates  for  the  profits  thus  made. 
Getty  V.  Devlin,  54  N.  Y.  (9  Sick.)  403.  And  see  Secor  v.  Lord,  3 
Keyes  (K  Y.),  525  ;  S.  C,  4  Abb.  Ct.  App.  188.  But  persons  who  are 
the  owners  of  property,  real  or  personal,  may  fonn  a  partnership  or  as- 
VoL.  lY— 21 
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sociation  with  others,  and  sell  that  property  to  the  association,  at  any 
price ;  provided,  no  fraudulent  representations  are  made  by  the  vendors. 
Densmore  Oil  Co.  v.  Densmore,  64  Penn.  St.  43. 

It  is  the  general  rule  that  the  liability  of  individual  members  of  an 
unincorporated  joint-stock  company,  growing  out  of  the  association, 
must  be  determined  by  the  law  of  the  place  where  the  association  was 
formed,  and  where  it  had  its  place  of  business.  But  a  bill  of  exchange 
drawn  by  the  association  may  be  governed  by  the  laws  of  the  place 
where  it  is  made  payable.     Cutler  v.  Thomas,  25  Yt.  73. 

§  5.  Officers,  their  rights  and  powers.  A  voluntary  association, 
such,  for  instance,  as  the  order  of  Odd  Fellows,  cannot  confer  judicial 
powers  on  its  officers  or  committees.  The  creation  of  judicial  tribunals 
is  one  of  the  functions  of  the  sovereign  power,  and  an  adjudication  of 
such  officers,  as  such,  on  rights  of  property,  is  not  good  as  a  judgment, 
nor,  it  seems,  as  an  award.  Austin  v.  Searing,  16  N.  Y.  (2  Smith) 
112.     See,  also.  Savannah  Cotton  Exchange  v.  State,  54  Ga.  668. 

Where,  by  the  articles  of  an  unincori3orated  joint-stock  association, 
it  was  agreed  that  all  the  property  of  the  company  should  be  vested  in 
trustees  thereafter  to  be  elected,  and  that  the  subscribers  would  pay  to 
such  trustees  the  amount  of  their  respective  subscriptions,  it  was  held 
that  an  action  to  recover  the  amount  subscribed  by  a  member  might  be 
brought  and  maintained  in  the  names  of  the  trustees  so  elected.  Cross 
V.  Jackson,  5  Hill  (IST.  Y.),  478.  It  would,  however,  have  been  other- 
wise, had  the  articles  contained  no  express  promise  to  pay  the  trustees. 
Id.  And  see  post,  167,  §  12.  And  it  has  been  held  that  an  action  cannot 
be  maintained  by  the  treasurer  of  an  unincorporated  association,  against 
one,  upon  his  promise  in  w^riting,  to  pay  money  as  a  subscription,  the 
same  being  payable  to  the  "treasurer"  of  such  association,  alone. 
Ewing  V.  Medloch,  5  Port.  (Ala.)  82. 

Expenses  incurred  by  the  trustees  of  an  unincorporated  land  com- 
pany, though  made  in  good  faith,  and  although  tliey  tended  greatly  to 
enhance  the  value  of  the  land,  cannot  be  allowed  as  a  credit  to  the 
trustees  in  their  account,  unless  such  expenditures  were  authorized  by 
the  company.  McKinley  v.  Irvine,  13  Ala.  681.  See,  also,  Crmyi^s 
Appeal,  QQ  Penn.  St.  474. 

§  0.  Officers,  their  duties  and  liabilities.  The  directors  of  an 
unincorporated  company  stand  in  the  relation  of  trustees  to  the  stock- 
holders ;  and  any  gain  which  may  accrue  to  them  in  the  discharge  of 
their  official  duties  must  inure  to  the  benefit  of  their  cestuls  (pie  trust. 
Coal  Company  v.  Fry,  5  Phil.  (Penn.)  129.  But  the  trustees  of  an 
association  are  not  individually'liablc  for  its  debts  unless  they  have  in 
some  way  specially  rendered  themselves  liable,      ^olf  v.  Schllcffer^  2 
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Brewst.  (Penii.)  503.  The  treasurer  of  a  voluntary  association  for 
cliaritable  purposes  will  be  required  to  account  for  the  money  in  his 
hands,  and  to  pay  it  over  to  those  entitled  to  receive  it  according  to  the 
interests  of  the  association.  Penjleld  v.  Skinner^  11  Vt.  29G.  See, 
also,  Bennett  v.  Wheeler^  12  La.  Ann.  763  ;  Koehlei'  v.  Brown,  2 
Daly  (K  Y.),  78  ;  S.  C,  31  How.  235.  And  it  is  held  that  a  committee 
appointed  by  an  unincorporated  association  to  make  arrangements  fur 
a  public  exhibition  are  individually  liable  for  work  necessary  for  the 
occasion,  which  a  sub-committee  of  their  number  procure  to  be  done, 
although  in  making  the  contract  the  sub-committee  assumed  to  act  as 
officers  of  the  association.  Fredendall  v,  Taylor,  23  Wis.  538.  And 
see  McCartee  v.  Chambers,  6  Wend.  649 ;  Sizer  v.  Daniels,  QQ  Barb. 
426. 

When  a  joint-stock  operation  has  been  adjusted  by  the  distribution 
of  stock  pro  rata,  according  to  the  interest  paid  for  by  the  parties,  such 
adjustment  cannot  be  disturbed  at  the  instance  of  one  of  the  stock- 
holders. Managers  appointed  in  pm-suance  of  a  joinder  of  interests,  to 
conduct  the  affairs  of  the  parties  joined,  are  liable  for  neglect  or  fraud ; 
bnt  the  stockholders  stand  to  each  other  in  the  relation  of  co-owners  of 
the  property  managed,  and  cannot  be  made  liable  for  the  acts  of  their 
managers.  Boody  v.  Drew,  46  How.  (N.  Y.)  459 ;  S.  C,  2  JS".  Y.  Sup. 
(T.  &  C.)  69. 

§  7.  Of  the  property  of  the  company.  There  are  said  to  be  four 
elements  of  property  in  all  joint-stock  companies  :  First,  the  capital 
stock ;  second,  the  corporate  property ;  third,  the  franchise ;  and 
fourth,  the  individual  stock  of  the  stockholders.  Louisville,  etc.,  B. 
R.  Co.  V.  State,  8  Heisk.  (Tenn.)  663,  795.  It  has  frequently  been 
held  that  a  voluntary,  unincorporated  association  has  not  legal  capacity 
to  receive  a  donation,  even  for  a  pm-pose  denominated  "  charitable." 
See  Green  v.  Allen,  5  Humph.  (Tenn.)  170 ;  Goesele  v.  Bhaeler,  5 
McLean,  223  ;  Baptist  Association  v.  Hart,  4  Wheat.  (U.  S.)  1 ;  Sher- 
wood V.  American  Bible  Society,  1  Keyes  (N.  Y.),  561 ;  S.  C,  4  Abb. 
Ct.  App.  227 ;  White  v.  Howard,  46  n!  Y.  (1  Sick.)  144 ;  ante,  Vol.  2, 
148,  149.  But  that  a  bequest  to  such  an  association  may  be  valid  or 
be  made  to  take  effect  indirectly.  See  Preachers''  Aid  Society  v.  Bich, 
45  Me.  552 ;  Cahill  v.  Biggei',  8  B.  Monr.  (Ky.)  211 ;  Smith  v.  J^elson, 
18  Yt.  511,  546 ;  Peabody  v.  Eastern  Methodist  Society,  5  Allen,  540 ; 
Gibson  v.  2rGCall,  1  Rich.  (S.  C.)  174. 

The  funds  of  an  association  which  are  placed  under  the  control  of  its 
managers  for  the  purposes  for  which  they  have  been  raised,  may  be 
appropriated  to  any  purpose  within  the  scope  of  the  general  object,  by 
a  majority  of  the  members  present  at  a  regularly  convened  meeting  of 
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such  association.  But  they  can  only  be  thus  applied  to  further  the 
general  purpose  for  which  they  were  contributed.  Thus,  money  con- 
tributed to  free  a  district  from  a  draft  of  soldiers  cannot,  by  a  vote  of  a 
mere  majority  of  the  persons  contributing  it,  be  devoted  to  establish  a 
city  dispensary.  Ahels  v.  McKean,  18  N.  J.  Eq.  462.  So,  the 
profits  of  a  fair  are  required  to  be  applied  to  the  purposes  for  which 
the  fair  was  held ;  and  self-constituted  trustees  have  no  right  to  divert 
the  fund  from  those  purposes.     Morton  v.  Smithy  5  Bush  (Ky.),  467. 

There  is  no  legal  impediment  to  the  vesting  of  the  title  to  property 
in  a  company  or  association  before  they  become  incorporated,  and  no 
formal  transfer  of  the  joint  property  is  necessary  upon  the  formation 
of  the  corporation,  provided  it  is  acquired  for  the  purpose  of  forming 
a  corporation,  and  the  members  of  the  association  agree  that  it  shall 
belong  to  the  corporation  when  formed.  Am£rican  Silk  Worlcs  v. 
Salommi,  6  N.  Y.  Sup.  (T.  &  C.)  352 ;  S.  C,  4  Hun,  135.  Thus, 
corporations  may  acquire  title  to  money  paid  upon  subscriptions  to  cap- 
ital stock  before  the  corporation  has  a  legal  existence,  and  it  has  been 
held  that  they  may  be  formed  by  means  of  contributions  of  property 
other  than  money.     Boynton  v.  Hatch,  47  N.  Y.  (2  Sick.)  225. 

§  S.  Of  the  stock  generally.  As  it  respects  the  stock  of  an  unin- 
corporated joint-stock  company,  it  may  be  regarded  as  settled  : 

First,  that  any  stockholder  may  transfer  his  interest  in  any  way 
which  would  operate  a  transfer  at  common  law,  regardless  of  the  rules 
of  the  company,  and  yet  the  transfer  will  be  valid.  See  Alvord  y. 
Smith,  5  Pick.  232  ;  Fox  v.  Clifton,  6  Bing.  776  ;  S.  C,  9  id.  115. 

Second,  that  the  transferee  in  such  case  will  neither  be  a  partner  by 
such  irregular  transfer,  nor  have  any  claim  against  the  company  to  be 
a  partner.  Harper  v.  Raymond,  3  Bosw.  (N.  Y.)  29 ;  S.  C,  7  Abb. 
142  ;  2farqnand  v,  New  York  MoMuf.  Co.,  17  Johns.  525,  535  ;  Bray 
V.  Fromont,  6  Madd.  5  ;  Moddewell  v.  Keener,  8  "Watts  &  Serg.  63  ; 
Kingmam,  v.  Sjy>j,rr,  7  Pick.  235.  See  Smith  v.  Virgin,  33  Me. 
148. 

Third,  that  tliis  transferee  might  require  an  account  and  settlement, 
so  far  as  to  ascertain  his  rights  and  the  value  of  his  share,  but  would 
have  no  right  to  any  particular  thing  in  specie,  nor  to  a  division  of  the 
effects.  See  Putnam  v.  Wise,  1  Hill  (N.  Y.),  234 ;  Kin<fman.  v.  Spur7\ 
7  Pick.  235 ;  Bumes  v.  PenneU,  2  11.  L.  Cas.  497. 

Fourth,  that  if  a  stockholder  transfer  his  share  agreeably  to  all  the 
rules  of  tlic  company,  tlie  latter  may,  nevertheless,  with  or  without 
reason,  refuse  to  accept  the  transferee  as  a  partner,  and  withhold  liis 
certificate.  Pars,  on  Part.  646,  547.  And  see  NicoU  v.  Mu/mford,  4 
Johns.  Ch.  522 ;  Tatam  v.   Williams,  3  Hare,  347. 
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"Wliere  an  unincorporated  joint-stock  association  is  formed,  and  tlie 
members  of  it,  by  the  articles  of  association,  promise  to  pay  the  amount 
of  stock  by  them  severally  subscribed,  in  calls  to  be  made  by  trustees 
named  in  the  articles^  an  action  at  law  lies  to  enforce  such  promise, 
notwithstanding  that  both  the  piaintiiFs  and  the  defendants  are  mem- 
bers of  the  association,  and  consequently  copartners.  Townsend  v. 
Goewey,  19  Wend.  424.  See  Crater  v.  Bininge?-,  45  N.  Y.  (6 
Hand)  545. 

Wliere  the  trustees  of  the  stockholders  in  a  private  association  suf- 
fered sliares  in  the  stock  to  be  transferred  to  a  honajlde  purchaser 
without  notice,  by  a  person  not  having  authority  to  make  the  transfer, 
it  was  held  that  the  loss,  in  a  contest  between  such  purchaser  and  the 
stockholders,  ought  to  fall  on  the  latter.  Cohen  v.  Gwynn^  4  Md.  Ch. 
357. 

§  9.  Contracts,  rights  and  liabilities  under.  By  the  articles  of 
association  of  an  incorporated  company  it  was  provided  that  the  agents 
and  trustees  should  have  no  authority  to  bind  it  by  contract,  unless 
containing  a  restriction  that  payment  should  be  made  solely  out  of  the 
joint  property  of  the  association.  The  president,  however,  made  an 
oral  contract  with  the  plaintiff  for  work  to  be  done  by  him  without  any 
such  restriction ;  and  it  was  held  that  the  contract  was  void,  but  that 
the  company  having  had  the  benefit  of  the  work,  its  members  were  lia- 
ble to  the  plaintiff  for  it  un  a  qiuititiijn  uneruit.  SvMwan  v.  Carruphell, 
2  IlaU  (N.  Y.),  271.  • 

A  part  of  the  members  of  a  voluntary  association  cannot  bind  the 
others  without  their  consent  before  the  act  which  it  is  claimed  binds 
them  is  done,  or  they,  with  full  knowledge  of  the  facts,  ratify  and  adopt 
it.  There  are  cases  in  which  the  act  done  is  so  clearly  in  furtherance 
of  the  object  for  which  the  association  was  organized,  that  all  will  be 
presumptively  bound  by  it ;  but  when  such  is  not  the  case,  consent  or 
ratification  must  be  proved.     Sizer  v.  Da/niels,  66  Barb.  426. 

Where  the  president  and  other  members  of  an  incorporated  company 
purchased  and  paid  for  property  for  the  company,  without  authority, 
a  ratification  by  managers  of  the  company,  who  had  no  authority  to 
borrow  money  or  increase  the  capital,  was  held  to  be  insufiicient  to 
bind  the  members.      Crurn's  Appeal,  QQ  Penn.  St.  474. 

But  evidence  of  the  custom  of  an  unincorporated  union  store  associa- 
tion, of  its  established  and  uniform  mode  of  doing  business,  is  held  to 
be  admissible  to  show  acquiescence  in,  or  consent  to,  a  departure  from 
its  by-laws.  And  the  directors  of  such  an  association  will  not  be  held 
liable  for  its  losses  because  they  neglected  to  perform  some  of  the  duties 
imposed  by  the  by-laws,  when  such  duties  were  principally  transferred 
by  the  association  to  an  agent,  and  the  members  knew  of  and  acquiesced 
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ill  the  disregard  of  the  by-laws,  and  when  such  losses  cannot  be  directly 
traced  to  the  negligence  of  the  directors.  Henry  v.  JacTcson,  37  Vt. 
431.     See  Dmo\.  Mom-e,  47  N.  H.  419. 

§10.  Dissolution  of  company.  Seea/i^l64,§8.  "When  a  joint-stock 
company  or  association  can  no  longer  be  carried  on,  with  reference  to 
the  objects  originally  contemplated,  or  on  account  of  a  failure  in  pro- 
curing the  requisite  amount  of  capital,  or  in  consequence  of  disputes 
between  the  shareholders,  it  becomes  expedient  to  dissolve  the  concern. 
And  in  order  to  effect  this,  application  must  be  made  to  a  court  of 
equity,  unless  by  the  provisions  of  any  particular  charter  or  statute, 
incorporating  or  regulating  a  company,  a  precise  time  has  been  fixed 
during  which  tlie  partnership  shall  last,  or  it  has  been  stipulated  that  a 
dissolution  shall  take  place  in  the  event  of  certain  circumstances  arising 
as  therein  specified.  •  In  the  former  case  the  partnership  is  ipso  facto 
dissolved  at  the  expiration  of  the  term.  In  the  latter,  the  dissolution 
takes  place  on  the  happening  of  the  given  or  stipulated  event.  See 
"Wordsw.  Joint-Stock  Comp.  392.  And  where  a  sale  and  distribution 
of  the  property  in  a  certain  period  is  positively  provided  for  by  private 
articles  of  association,  any  of  the  shareholders  have  a  right  to  insist 
upon  a  sale  and  distribution  according  to  the  articles,  although  it  may 
not  be  for  the  interest  of  the  concern.  Mann  v.  Bictler,  2  Barb.  Ch. 
362. 

It  has  been  held  that  the  exclusion  of  a  member  from  the  privilege 
of  membership  in  a  voluntary  association,  or  the  exclusion  of  one 
elected  a  trustee  from  the  exercise  of  his  oflBce,  may  be  sufficient  ground 
for  decreeing  a  dissolution.  Berry  v.  Cross,  3  Sandf.  Ch.  1 ;  Gorman 
V.  Russell,  14  Cal.  532;  S.  C.  affirmed,  18  id.  688.  Thus,  if  a  volun- 
tary association  for  mutual  relief  in  sickness  or  distress  exclude  a  mem- 
ber from  its  meetings,  because  he  refuses  to  take  an  oatli  administered 
by  the  president,  which  oath  was  not  required  by  the  constitution  or  the 
by-laws,  and  is  foreign  to  the  objects  of  the  association,  this  is  held  to 
be  ground  for  a  dissolution.  Id.  And  see  BrtoMey  v.  Cater,  17  Yes. 
19,  note;  Beaumont  v.  Meredith,  3  Ves.  &  13.  180;  Ellison  v. 
BhjnoU,  2  Jac.  &  W.  511 ;  ante,  160,  §  3. 

Where  the  articles  of  a  voluntary  association  provided  that  upon  a 
sale  by  any  member  of  the  property  in  reference  to  which  he  had  be- 
came a  member  of  the  association,  and  notice  thereof  to  the  secretary, 
f^nch  member  should  be  discharged  from  further  liability,  and  that  his 
successor  in  the  ownership  could  be  snbstitntod  in  his  place  as  a  mem- 
ber upon  signing  the  articles  —  it  was  liuld  tliat  neither  the  8<ile  by  a 
member  of  liis  property,  nor  the  withdrawal  from  the  association  of  any 
o^vner,  operated  as  a  dissolution  of  the  association  so  as  to  exonerate 
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those  who  continued  members  from  assessments  laid  by  the  association. 
Troy  Iron,  etc.,  Factory  v.  Window,  45  Barb.  231.  Under  such  arti- 
cles the  obligation  would  rest  upon  those  who  remained,  after  any  with- 
drawal and  any  neglect  of  the  successor  to  become  a  member,  to  con- 
tribute their  due  proportion  as  previously  agreed  upon,  to  sustain  the 
expenses  of  the  association.  Id. 

Upon  the  dissolution  of  a  joint-stock  company,  it  is  the  duty  of  the 
trustees  to  convert  the  assets  into  money,  and  distribute  the  proceeds 
among  the  stockholders.  They  have  no  right  to  exchange  the  assets,  or 
any  portion  thereof,  of  the  old  association,  for  the  corporate  stock  of 
any  association,  without  the  consent  of  all  the  stockholders.  IFan^i  v. 
BuOer,  2  Barb.  Ch.  362.  And  see  PenfieU  v.  SMnn&r,  11  Yt.  296 ; 
Lake  v.  Mumford,  12  Miss.  312.  And  a  stockholder  not  consenting 
to  such  exchange  may  recover  the  amount  of  his  stock  so  wrongfully 
disposed  of.     Frothingham  v.  Ba/rney,  6  Hun  (N.  Y.),  366. 

§  11.  Action  by  the  company.  Unincorporated  voluntary  associa- 
tions, except  for  charitable  purposes,  whatever  may  be  the  number  of 
their  members,  and  of  whatever  nature  or  extent  the  object  undertaken, 
are  nothing  more  than  partnerships.  And  when  suit  is  brought  in  their 
behalf,  it  must  be  brought  in  the  name  of  the  partnere,  or  in  the  name 
of  one  or  more  for  the  use  of  all.  Pipe  v.  Bateman,  1  Iowa,  369 ; 
Birmingham  v.  Gallagher,  112  Mass.  190  ;  Cockburn  v.  Thompson, 
16  Ves.  321 ;  Gorman  v.  Russell,  14  Cal.  531. 

It  is  not  illegal  for  workmen  to  form  and  act  as  an  association  for 
the  purpose  of  protecting  themselves  against  the  "  encroachments  "  of 
their  employers,  and  to  agree  in  furtherance  of  such  object  not  to  teach 
others  their  trade  unless  by  consent  of  the  society.  And  such  an  asso- 
ciation of  workmen  can  maintain  an  action  for  the  recovery  of  money 
belonging  to  them,  although  in  attempting  to  carry  out  such  purpose 
they  have  been  guilty  of  illegal  acts.     Snov)  v.  WheeUr,  113  Mass.  179. 

§  12.  Actions  against  the  company.  When  the  articles  of  asso- 
ciation do  not  regulate  the  remedies  of  members  as  between  themselves, 
the  general  law  of  partnership  apphes,  and  an  associate  cannot  maintain 
assumpsit,  for  goods  sold  and  delivered,  against  the  association ;  neither 
can  his  assignee.  Bidlard  v.  Kinney,  10  Cal.  60,  Nor  is  a  member 
entitled  to  compensation  for  conducting  the  business  of  the  company. 
Coal  Gompwny  v.  Fry,  4  Phil.  (Penn.)  129.  And,  in  general,  an  action 
cannot  be  maintained  by  a  member  against  the  company  or  by  the  com- 
pany against  a  member,  on  a  contract  between  him  and  the  company. 
Wilson  V.  Curzon,  15  Mees.  &  W.  532 ;  Perring  v.  Hone,  4  Bing.  28  ; 
EolTnes  v.  Higgins,  1  B.  &  C.  74.  A  member  of  a  joint-stock  com- 
pany may,  however,  like  a  member  of  an  ordinary  partnership,  recover 
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compensation  for  services  rendered  to  the  company  previous  to  his  hav- 
ing become  a  member  of  it.  Lucds  v,  Beach^  1  Man,  &  G.  417.  Bnt 
where  an  action  was  brought  against  a  railroad  company  to  recover  the 
vahie  of  services  performed  before  the  incorporation,  in  procuring  the 
charter,  making  surveys,  etc.,  it  was  held  that  the  plaintiffs  could  not 
recover  in  the  absence  of  proof  that  a  majority  of  the  corporators  or 
promoters  of  the  corporation  authorized  the  service.  JBelVs  Gap  H.  H. 
Co.  V.  Christy,  79  Penn.  St.  54;  S.  C,  21  Am.  Kep.  39. 

One  of  several  associates  having  employed  the  plaintiffs  to  do  work 
for  the  benefit  of  the  association,  and  having  accounted  with  his  associ- 
ates on  the  basis  of  assuming  and  being  credited  with  payment  of  what 
is  due  to  the  plaintiffs,  is  held  liable  to  the  plaintiffs  therefor,  without 
his  associates  being  joined  in  the  action.  Seco?'  v.  Zo?'d,  3  Keyes  (N. 
Y.),  525  ;  S.  C,  4  Abb.  Ct.  App.  188. 

Under  the  statute  of  New  York,  allowing  an  action  against  an  unin- 
corporated association,  composed  of  not  less  than  seven  persons,  to  be 
brought  against  the  president  or  treasurer,  it  is  not  necessary  that  the 
individuals  comprising  the  membership  should  be  made  parties.  The 
action  is  well  brought  against  the  president  or  treasurer  of  the  association 
named  as  defendant.  Oler^  v.  Brow7i,  51  How.  (N.  Y.)  92.  But  an 
action  against-  the  president,  secretary  and  treasurer  is  improperly 
brought.     Schmidt  v.  Gunther',  5  Daly  (N.  Y.),  452. 

The  fact  that  when  articles  purchased  for  the  use  of  an  association 
were  first  ordered,  the  credit  was  given  not  to  the  association,  but  to  an 
individual,  will  not  prevent  the  association  from  being  held  liable  if  the 
articles  are  received  and  used  by  its  agents  in  its  works  and  business. 
But  as  such  liability  arises  out  of  the  fact  that  tlie  association  was  the 
real  party  for  whom  the  goods  were  furnished,  it  continues  only  so  long 
as  the  association  continues  to  sustain  that  relation  to  the  business  in 
which  the  debt  was  contracted.  When  the  association  ceases  to  be  in- 
terested in  the  works  by  a  transfer  of  its  interest  therein  to  a  new  com- 
pany, it  is  not  liable  for  goods  afterward  furnished.  An  agent's  au- 
tiiority  to  bind  the  association,  by  accepting  goods,  ends  when  it  parts 
with  its  interest.  AUe.n  v.  Clark^  65  Barb.  563.  And  see  Heath  v. 
Siiiisom,  4  Bam.  &  Ad.  175 ;  Grosveiior  v.  Lloyd,  1  Mete.  (Mass.)  19. 

If  one  of  the  members  of  a  joint-stock  company  or  association  dies, 
•A  creditor  of  the  association  must  proceed  and  exhaust  his  remedy 
against  the  surviving  members  before  he  can  maintain  an  action  against 
the  personal  representatives  of  the  deceased.  Moore  v.  Brink,  4  Hun 
(N.  Y.),  402;  S.  C,  6  N.  Y.  Sup.  (T.  &  C.)  22. 
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CHAPTER  LXXXVI. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

TITLE  I. 

OF  THE  TENANCY  IN  GENEEAL. 
AETICLE  I. 

OF   THE   NATURE    OF   THE   ESTATE. 

Section  1,  Definition  and  nature.  As  to  joint  tenancy,  and  ten- 
ancy in  common,  in  chattels,  see  cmte,  Vol.  2,  pp.  246  to  248. 

At  common  law,  an  estate  in  joint  tenancy  is  where  lands  or  tene- 
ments are  granted  to  two  or  more  persons  to  hold  in  fee  simple,  fee 
tail,  for  life,  for  years,  or  at  will.  1  Broom  &  Had.  Com.  (Wait's  ed.) 
640.  In  consequence  of  such  grants  an  estate  is  called  an  estate  in 
joint  tenancy,  which  signifies  a  union  or  conjunction  of  interest.  Each 
joint  tenant  has  the  entire  possession  of  every  parcel  and  of  the  whole ; 
and  this  unity  and  entirety  of  interest  and  possession  has  given  rise  to 
the  principal  incident  to  the  estate,  which  is  the  right  of  survivor shi/p. 
The  interest  being  not  only  equal  or  similar,  but  also  one  and  the  same, 
on  the  death  of  his  companion,  the  sole  interest  in  the  whole  remains 
to  the  survivor.  See  id,;  Co.  Litt.  180  h;  Wms.  Real  Prop.  112; 
Coster  V.  Lcyrillard,  14  Wend.  265,  336. 

A  tenancy  in  common  is  where  two  or  more  hold  possession  of  lands 
or  tenements  at  the  same  time  by  several  and  distinct  titles.  Washb. 
Real  Prop.  415.  And  the  essential  difference  between  joint  tenants 
and  tenants  in  common  is,  that  joint  tenants  have  the  land  by  one  joint 
title  and  in  one  right ;  and  tenants  in  common  by  several  titles,  or  by 
one  title  and  several  rights  —  which  is  the  reason  that  joint  tenants  have 
one  joint  freehold,  and  tenants  in  common  have  several  freeholds.  Co. 
Litt.  189,1.  Or,  as  more  briefly  expressed  —  joint  tenants  have  one 
estate  in  the  whole  and  no  estate  in  any  particular  part.  Tenants  in 
common  have  several  and  distinct  estates  in  their  respective  parts.  1 
YoL.  IV.—  22 


170    JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

Prest.  Est.  137.  Unity  of  riglit  of  possession  merely,  is  all  that  is  re- 
quired to  constitute  a  tenancy  in  common.  Putnam  v.  Ritchie^  6 
Paige,  390. 

§  2.  Who  are  joint  tenants,  or  tenants  in  common.  The  dis- 
tinguishing characteristics  of  a  joint  tenancy  is  the  right  of  survivor- 
ship. T^vo  corporations,  therefore,  cannot  hold  land  as  joint  tenants  ; 
for  being  each  perpetual,  there  can  be  no  sur\'ivorship  between  them. 
De  Witt  V.  San  Francisco^  2  Cal.  289.  Nor  can  a  corporation  hold 
lands  as  joint  tenant  with  a  natural  person,  since  there  is  no  reciprocity 
of  survivorship  between  them.  Id. ;  Ang.  and  Ames  on  Corp.,  §  185. 
But  co]*porations  may  hold  as  tenants  in  common,  either  with  natural 
persons  (id. ;  Telfair  v.  Howe,  3  Kich.  [S.  C]  Eq.  235) ;  or  with  them- 
selves. DeWittY.  San  Francisco,  2  Cal.  289.  See  JVew  York,  etc., 
Canal  Co.  v.  Fulton  Sank,  7  Wend.  412.  And  all  natural  persons 
may,  of  course,  be  joint  tenants  with  each  other. 

But  the  common  law  clearly  recognizes  the  distinction  between  the 
estates  of  joint  tenants,  and  that  of  husband  and  wife  upon  a  convey- 
ance to  them.  In  the  ease  of  joint  tenants  in  fee  simple,  each  would 
have  a  right,  without  the  consent  of  the  other,  to  dispose  of  an  undi- 
vided moiety  of  the  inheritance.  But  in  the  case  of  a  conveyance  of 
land  in  fee  simple  to  a  man  and  his  wife,  they  take  not  by  moieties,  but 
by  entireties ;  and  while  the  husband  may  do  what  he  pleases  with  the 
rents  and  profits  during  coverture,  he  cannot  dispose  of  any  part  of 
the  inheritance  without  his  wife's  concurrence.  Hemingway  v.  Scales, 
42  Miss.  1 ;  S.  C,  2  Am.  Eep.  586 ;  Beach  v.  Hollister,  5  IST.  Y.  Sup. 
(T.  &  C.)  568 ;  S.  C,  3  IIun„519  ;  Bates  v.  Seehj,  46  Penn.  St.  248  ; 
Tliomas  V.  Dehaum,  1  McCart.  (N.  J.)  37 ;  Wales  v.  Coffin,  13  Allen, 
213 ;  Stuckey  v.  Keefe's  Ex'rs,  26  Penn.  St.  397.  On  the  death  of 
either,  the  whole  estate  goes  to  the  survivor.  Id.  But  it  has  been  held 
as  the  law  in  Connecticut,  that  where  land  is  given  to  husband  and 
wife  they  take  as  joint  tenants,  and  consequently,  that  a  conveyance  by 
the  husband  alone  of  his  interest  is  valid  and  eifectual.  Benedict  v. 
Oaylord,  11  Conn.  337.  And  in  Ohio,  where  no  joint  tenancy  exists, 
and  the  doctrine  of  survivorship  is  unknown,  even  as  to  a  devise  to 
husband  and  wife,  they  take  as  tenants  in  common,  and  not  as  tenants 
of  the  entirety.      Wilson  v.  Fleming,  13  Ohio,  68. 

If  an.  estate  be  made  to  husband  and  wife,  and  a  third  person,  and 
their  heirs,  the  husband  and  wife  take  but  one  moiety,  and  the  third 
person  takes  the  other.  Back  v.  jhidrew,  2  Vern.  120.  And  see  Att.- 
Gen.  V.  Bacchus,  9  Price,  30  ;  Doe  v.  Wilson,  4  Barn.  &  Aid.  303. 

Infants  may  l)e  joint  tenants.  Bac.  Abr.,  Joint  Tenants,  B.  And  a 
child  becomes,  at  its  birth,  joint  tenant  with  the  mother,  of  lands  which 
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the  latter  holds  in  special  tail.  Powell  v.  Poimll,  5  Bush  (Ky.),  619. 
Under  a  devise  of  an  estate  "  to  my  three  daughters,  Margaret,  Eliza- 
beth, and  Mary  "  (Mary's  children  to  take  their  mother's  share),  —  there 
was  held  to  be  a  tenancy  in  common  between  the  two  daughters  and 
the  children  of  the  third,  and  not  a  joint  tenancy.  Martin  v.  Smithy 
5  Binn.  (Penn.)  16. 

As  a  general  rule,  co-trustees  are  joint  tenants.  Wehstei'  v.  Vande- 
venter,  6  G-ray,  428  ;  Parsons  v.  Boyd,  20  Ala.  112.  And  a  conveyance 
to  a  trustee  for  the  use  and  benefit  of  two  or  more  persons  vests  the 
equitable  estate  in  the  cestuis  que  trust  as  joint  tenants.  Greer  v. 
Blam^char,  40  Cal.  194. 

In  cases  of  contracts  between  the  owner  and  the  cultivator  of  the 
land  for  a  division  of  the  crops,  they  are  tenants  in  common  therein 
until  the  crops  are  separated  and  severed.  And  either  party  may  sell 
or  mortgage  his  portion  of  the  crops.  IIuTd  v.  Darling,  14  Yt.  214  ; 
Knox  V.  Marshall,  19  Cal.  617 ;  Carr  v.  Dodge,  40  N.  H.  403  ;  Walker 
V.  Fitts,  24  Pick.  191 ;  Williams  v.  Nolen,  34  Ala.  167 ;  Gafford  v. 
Stearns,  51  id.  434  ;  Jones  v.  Chamherlin,  5  Ileisk.  (Tenn.)  210  ;  Mann 
V.  Taylor,  id.  267.  And  see  ante,  Yol.  2,  p.  248.  But  see  Tam,ner  v. 
Hills,  48  N.  T.  (3  Sick.)  662.  So,  two  or  more  persons,  hiring  land 
by  an  instrument  under  seal,  and  agreeing  to  pay  rent  in  a  certain  pro- 
portion of  the  crop,  are  held  to  be  tenants  in  common,  not  j)artners  of 
the  crop,  until  a  division  is  made.  Putnam  v.  Wise,  1  Hill  (N.  Y.),  234. 
And  where  one  was  tenant  for  years  of  a  spring,  under  a  lease  not  re- 
corded, and  another  purchased  one-half  of  the  land  in  which  the  spring 
was,  without  notice  of  the  incumbrance,  and  subsequently  purchased 
the  other  haK,  with  notice,  they  were  held  to  be  tenants  in  common  of 
the  spring  while  the  term  continued.  Herhert  v.  Odlin,  40  N.  II.  267. 
So,  the  lease  of  a  pew  in  perpetuity  makes  the  lessees  tenants  in  com- 
mon of  realty.  St.  PauVs  Church  v.  Ford,  34  Barb.  16.  So,  where 
there  are  two  several  grants  of  the  same  land,  bearing  the  same  date, 
upon  surveys  recorded  and  certified  the  same  day,  and  purporting  to 
have  been  made  upon  warrants  issued  the  same  day,  the  grantees  take 
as  tenants  in  common.  Young  y.  DeBruhl,  11  Rich.  (S.  C.)  L.  638. 
And  see  Seckel  v,  Fngle,  2  Rawle  (Penn.),  68 ;  Welch  v.  SacJcett,  12  "Wis. 
243. 

But  a  tenant  in  dower,  not  having  her  dower  interest  in  the  land 
assigned  to  her,  is  not  a  tenant  in  common  with  the  children  of  the 
deceased  owner  of  the  land.  Grossma7i  v.  Lauher,  29  Ind.  618  ;  Jack- 
son V.  O'Donaghy,  7  Johns.  247 ;  Ex  parte  Burgess,  1  Del.  Ch.  233. 
And  a  privilege  reserved  to  a  person  in  a  dwelling-house  for  a  particular 
purpose,  and  for  a  limited  time,  does  not  constitute  him  a  tenant  in  com- 
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mon  of  the  estate.  Ahhott  v.  Wood,  13  Me.  115.  So  where  certain 
rooms  in  a  house  are  assigned  to  a  tenant  for  life,  and  the  reversion  in 
these  belongs,  with  the  rest  of  the  house,  to  another,  the  parties  are  not 
tenants  in  common.      Wiggin  v.  Wiggin,  43  N.  H.  561. 

§  3.  Tenancy,  how  created.  The  creation  of  an  estate  in  joint 
tenancy  depends  on  the  wording  of  the  deed  or  devise  by  which  the 
tenants  claim  title,  as  such  an  estate  can  only  arise  b}'  purchase  or  act 
of  the  parties,  and  never  by  descent  or  act  of  the  law.  1  Broom  & 
Had.  Com.  ("Wait's  ed.)  640.  A  joint  tenancy  may,  however,  be 
created  as  well  by  disseizin  as  by  deed  or  devise.     Putney  v.  Dresser, 

2  Mete.  (Mass.)  583,  586.  Joint  tenancies  are  not  favored  at  law,  nor 
in  equity,  and  a  joint  tenancy  will  never  be  inferred  where  a  testator 
meant  division.     Martin  v.  SmitJi,  5  Binn.  (Penn.)  16. 

A  devise  to  the  wife  for  hfe  with  the  remainder  to  the  testator's 
daughters,  his  heirs-at-law,  their  heirs,  executors  and  administrators, 
makes  them  joint  tenants.  Oamphell  v.  Heron,  1  Tayl.  (N.  C.)  199. 
And  see  Dott  v.  Willson,  1  Bay  (S.  C),  45 T.  So,  a  conveyance  in 
mortgage  to  several  persons  in  fee,  to  secure  the  payment  of  a  debt 
due  to  the  mortgagees  jointly,  creates  a  jomt  tenancy  {Donnels  v. 
Edwards,  2  Pick.  617) ;  and  the  assignment  of  a  mortgage  to  two,  as 
trustees  of  an  unincorporated  society,  vests  the  title  in  them  as  joint 
tenants.      Wehster  v.  Yam,deventer,  6  Gray,  428. 

Tenancy  in  common  may  be  created  either  by  the  destruction  of  the 
two  other  estates,  in  joint  tenancy  and  coparcenary,  or  by  special 
limitations  in  a  deed  or  will,  or  by  a  conveyance  of  an  undivided  share 
by  the  owner  of  the  whole.  1  Broom  &  Had.  Com.  (Wait's  ed.)  651. 
In  a  will,  the  construction  of  which  is  less  strict  than  that  of  a  deed, 
any  gift  imputing  a  division  or  distribution  {AckerTnan  v.  Bwrrows, 

3  Ves.  &  B.  54 ;  Phillips  v.  Phillips,  2  Veru.  430) ;  or  containing 
words  denoting  equality  of  interest,  will  confer  a  tenancy  in  common. 
Harrison  v.  Foreman,  5  Ves.  206.  And  it  may  be  generally  stated 
that,  in  this  country,  wherever  two  or  more  persons  acquire  the  same 
estate  })y  the  same  act,  deed  or  devise,  and  no  indication  is  therein 
made  to  the  contrary,  thoy  will  hold  as  tenants  in  common.  1  Washb. 
Real  Prop.  416.  And  see  Wiswall  v.  Wilkins,  5  Vt.  87 ;  Briscoe  v. 
McGee,  2  J.  J.  Marsh.  (Ky.)  370 ;  Pwrtridge  v.  Colegate,  3  liar.  & 
McH.  (Md.)  339  ;  Miller  v.  Miller,  16  Mass.  59  ;  Evans  v.  Brittain, 
3  Serg.  &  It.  135.  And  where  a  deed  in  form  creates  a  joint  tenancy 
in  the  grantees,  yet  a  court  of  equity  will  construe  it  to  be  a  tenancy  in 
common,  where  it  appears  that  the  purchase  was  made  for  the  purpose 
of  making  great  improvements  thereon.  Dwnoan  v.  ForreVf  6  Binn, 
(Penn.)  193. 
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When  a  mortgage  is  given  to  two  or  more  persons  to  secure  debts 
due  to  them  severally,  it  creates  a  tenancy  in  common  and  not  a  joint 
tenancy.  Brovm  v.  Bates,  55  Me.  520.  And  if  a  mortgage  be  fore- 
closed and  the  estate  becomes  absolute  in  the  mortgagees,  they  become 
tenants  in  common.  Goodwin  v.  Richa/rdson,  11  Mass.  469.  One  in 
possession  under  a  tenant  in  dower,  holding  over  after  her  death,  and 
purchasing  the  shares  of  some  of  the  reversioners,  becomes  a  tenant 
in  common  with  the  other  reversioners  {Liscomh  v.  Root,  8  Pick.  376) ; 
and  one  of  several  remaindermen  may  convey  his  interest  and  the  pur- 
chaser becomes  tenant  in  common  with  the  rest.  Coleman  v.  Lane, 
26  Ga.  515.  Wliere  a  testator  devised  a  portion  of  his  land  to  each  of 
two  sons,  and  directed  the  residue  to  be  sold  and  the  proceeds  divided 
between  others,  it  was  held  that  the  two  sons  might  be  regarded  as 
tenants  in  common  with  those  claiming  the  residue.  Harvey  v.  Ha/t'- 
v&y,  72  N.  C.  570. 

By  a  devise  of  the  income  of  one-third  part  of  a  farm,  the  devisee 
becomes  a  tenant  in  common  of  that  portion  of  the  land  itself. 
Andrews  v.  Boyd,  5  Me.  199.  And  a  deed  of  land  to  two  persons, 
by  one  common  boundary,  but  stating  the  particular  interest  conveyed 
to  each,  constitutes  them  tenants  in  common  and  not  joint  tenants. 
Craig  v.  Taylor,  6  B.  Monr.  (Ky.)  457.  So,  a  devise  of  a  tract  of 
land  to  the  two  sons  of  the  devisor,  and  their  heirs  and  assigns  until 
a  third  son  personally  appears  and  demands  the  land,  makes  the  two 
sons  tenants  in  common.  McPherson  v.  McPherson,  Add.  (Peun.)  327. 
And  a  devise  of  land  to  "  three  children,  to  be  kept  as  joint  stock  until 
the  youngest  shall  arrive  at  the  age  of  twenty-one  years,  and  then  ther 
whole  property  and  its  increase  to  be  divided  equally  between  them, 
to  each  one-third  part,"  creates  a  tenancy  in  common  and  not  a  joint 
tenancy.  Weir  v.  Hum])h7'ies,  4  Ired.  (N.  C.)  Eq.  264.  So,  a  devise 
of  land  to  several  brothers  "  according  to  quantity  and  quality,  each 
taking  possession  of  his  part  when  he  comes  of  age ;  but  if  one  or  more 
of  them  should  die  before  they  come  of  age,  then  their  part  to  be 
equally  divided  among  the  survivors,"  was  held  to  create  an  estate  in 
common.     Harrison  v.  Bolts,  4  Bibb  (Ky.),  420. 

A  deed  to  a  trustee,  in  trust  for  a  woman  and  the  heirs  of  her  de- 
ceased husband  (there  being  but  a  single  child),  conveys  an  estate  in 
common  for  the  benefit  of  the  woman  and  child.  Bazemore  v.  Da/ois, 
55  Ga.  504. 

§  4.  What  may  be  held  iu  common.  There  may  be  a  joint  ten- 
ancy, or  a  tenancy  in  common,  not  only  of  lands  and  tenements  (in- 
stances of  which  are  given  in  the  preceding  sections),  but  also  of  chat- 
tels pei-sonal,  as  well  as  real.     See  ante,  Vol.  2,  pp.  246,  248.     And 
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there  may  be  a  tenancy  in  common  of  an  inchoate,  as  well  as  of  a  per- 
fect right.      Wilkins  v.  Burton,  5  Yt.  76. 

It  has  been  held  that,  where  one  furnishes  materials  to  another  for 
the  making  of  a  machine,  on  an  agreement  that  he  should  have  a  prop- 
erty therein,  in  the  proportion  that  the  sum  advanced  by  him  would 
bear  to  the  whole  value,  he  becomes  thereby  tenant  in  common  with 
the  maker.  Beaumont  v.  Crane,  14  Mass.  400.  And  where  several 
persons  signed  a  contract,  agreeing  to  take  an  interest  in  a  voyage,  and 
a  vessel  was  purchased  and  fitted  out  by  their  agents,  the  associate 
signers  of  the  contract  were  held  to  be  tenants  in  common,  and  not 
partners.  French  v.  Price,  24  Pick.  13.  So,  part  owners  of  a  steam- 
boat are  generally  to  be  considered  as  tenants  in  common,  and  not  as 
joint  owners  or  special  partners.  Knox  v.  Cam/pbell,  1  Penn.  St.  366. 
See,  also,  Thorndike  v.  De  Wolf,  6  Pick.  120. 

If  the  owner  of  land  build  a  house  partly  on  his  own  land  and  partly 
on  land  adjoining,  under  an  agreement  between  the  owners  that  he 
shall  repay  liimself  the  cost  out  of  the  rent,  they  {ire  not  tenants  in 
common  of  the  house,  but  the  title  follows  the  title  to  the  land. 
M  ^Adam  v.  Orr,  4  Watts  &  Serg.  550.  And  see  Hurd  v.  Gushing, 
1  Pick.  169.  So,  if  two  persons  have  a  party-wall,  one-half  of  the 
thickness  of  which  stands  on  the  land  of  each,  thej^  are  not,  therefore, 
tenants  in  common  of  the  wall,  or  of  the  land  on  which  it  stands,  al- 
though the  wall  was  erected  at  the  joint  expense  of  the  two  proprie- 
tors. The  wall  in  such  case  follows  the  property  of  the  soil  on  which 
it  was  ]>uilt.     Matts  v.  Hawkins,  5  Taunt.  20, 

§5.  Nature  and  incidents  of  such  tenancy.  The  following  cir- 
cumstances are  requisite  to  a  joint  tenancy :  namely,  unity  of  interest, 
unity  of  title,  unity  of  time,  and  unity  of  possession  ;  or,  in  other  words, 
joint  tenants  have  one  and  the  same  interest,  accruing  by  one  and  the 
same  conveyance,  commencing  at  one  and  the  same  time,  and  held  by 
one  and  the  same  undivided  possession.  1  Broom  &  Had.  Com. 
(Wait's  ed.)  640.  This  union  and  entirety  of  interest  between  joint 
tenants  has  given  rise  to  several  incidents  peculiar  to  this  estate,  the 
first  and  most  important  of  which  is,  the  right  of  survivorship,  "  by 
whicJi,  when  two  or  more  persons  are  seized  of  a  joint  estate  of  inher- 
itance for  their  own  lives  ovj^ur  autre  vie,  or  are  jointly  possessed  of 
any  chattel  interest,  the  entu'c  tenancy  upon  the  decease  of  any  one  of 
them  remains  to  the  survivors,  and  at  length  to  the  last  survivor,  and 
he  shall  be  entitled  to  tlie  whole  estate."  Id.  And  see  JJe  Witt  v. 
Sa/n  Francisco,  2  Cal.  280.  This  right  of  survivorship  incident  to 
joint  tenancy  was  never  favored  in  ocpiity  (see  liigden  v.  Vallier,  3 
Atk.  734) ;  and  the  principal  use  of  a  joint  tenancy  now  in  England,  is 
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said  to  be  for  the  purpose  of  vesting  estates  in  trustees,  who  are  there 
invariably  made  joint  tenants.  Wms.  Real  Prop.  Ill,  The  policy  of 
the  American  law  is  likewise  opposed  to  the  doctrine  of  survivorship ; 
and  in  many  of  the  States  the  rule  of  siu-vivorship  is  abolished  by 
statute,  except  in  the  case  of  joint  trustees,  while  in  others  all  estates 
to  two  or  more  persons  are  taken  to  be  tenancies  in  common,  unless 
expressly  declared  to  be  joint  tenancies  by  the  deed  or  instrument  creat- 
ing them,  with  a  similar  exception  of  estates  to  joint  trustees.  See  1 
Washb.  on  Real  Prop.  408 ;  4  Kent's  Com.  361 ;  Sergeant  v.  Steiri- 
herger,  2  Ohio,  305  ;  Parsons  v.  Boyd,  20  Ala.  112 ;  Nicliols  v.  Denny, 
37  Miss.  59  ;  Zowe  v.  Brooks,  23  Ga.  325 ;  Rogers  v.  Grider,  1  Dana 
(Ky.),  242 ;  Berdan  v.  Van  Riper,  16  N.  J.  Law,  7 ;  Ball  v.  Deas,  2 
Strobh.  (S.  C.)  Eq.  24.  •  And  on  this  subject  the  statute  law  of  the 
particular  State  should  be  consulted.  Other  incidents  of  a  joint  ten- 
ancy are,  that  an  entry  or  re-entry  made  by  one  is  deemed  to  be  the 
entry  of  all  (Co.  Litt.  319,  364) ;  so  livery  of  seizin  made  to  one  joint 
tenant  will  inure  to  all  of  them  (id.  49) ;  and  the  occupation  by 
one  is  prima  facie  an  occupation  by  all.  Ford  v.  Grey,  1  Salk.  285  ; 
S.  C,  6  Mod.  44 ;  Wiswall  v.  WilUns,  5  Vt.  87;  Small  v.  Clifford,  38 
Me.  213.  See  Taylor  v.  Cox,  2  B.  Monr.  (Ky.)  429.  So,  upon  the 
same  principle  of  identity  of  interest,  if  an  adverse  title  to  the  joint  es- 
tate, or  if  an  older  legal  title  to  it,  is  purchased  by  one  of  the  joint 
tenants,  the  benefit  of  such  purchase  will  inure  to  his  co-tenants,  pro- 
vided they  contribute  ratably  toward  paying  the  expenses  of  the  pur- 
chase. Gossom  V.  Donaldson,  18  id.  230 ;  Brittin  v.  Handy,  20  Ark. 
381 ;  Lloi/d  v.  Lynch,  28  Penn.  St.  419 ;  Page  v.  Webster,  8  Mich. 
263. 

Tenants  in  common  properly  take  by  distinct  moieties  and  have  no 
entirety  of  interest,  and  therefore  there  is  no  survivorship  between 
them.  Lands  may  be  held  in  common,  though  one  tenant  holds  by  a 
feudal  tenure  and  the  other  in  pure  allodium.  Putnam  v.  Ritchie,  6 
Paige,  390.  So,  there  is  no  unity  of  title  nor  unity  of  time  between 
them  ;  but  a  unity  of  possession  is  an  essential  attribute  of  a  tenancy  in 
common.  See  ante,  169,  §  1 ;  Berneckery.  Miller,  40  Mo.  473  ;  Bless- 
ing V.  House,  3  Gill  &  J.  (Md.)  290 ;  Story  v.  Saunders,  8  Humph. 
(Tenn.)  663.  And  tenants  in  common  as  well  as  joint  tenants  are 
compellable  in  equity  to  make  partition  of  their  lands.  See  Potter  v. 
Wheeler,  13  Mass.  504 ;  Higginhottom  v.  Short,  25  Miss.  160 ;  Led- 
letter  v.  Gash,  8  Ired.  462. 

The  relation  between  tenants  in  common  is  said  to  be  in  principle 
very  similar  to  that  between  lessor  and  lessee.  Willison  v.  Watkins, 
3  Pet.  51.     The  possession  of  one  is  the  possession  of  the  other;  but 
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if  one  ousts  the  other  or  denies  his  tenure,  his  possession  becomes  ad- 
verse. Id. ;  Coleman  v.  Clements^  23  Cal.  245 ;  Allen  v.  Hall^  1 
McCord  (S.  C),  131 ;  Thomtmi  v.  York  Bank,  45  Me.  158 ;  Brmrni 
V.  Wood,  17  Mass.  68.     ^qq  post,  178,  §  9. 

§  6.  Rights  and  powers.  With  respect  to  the  estate  of  joint  ten- 
ants, as  between  themselves,  each  is  entitled  to  his  share  of  the  rents 
and  profits  while  he  lives,  subject,  however,  to  the  right  of  the  survivor 
or  survivors  to  take  the  entire  estate  upon  his  death,  to  the  exclusion 
of  his  heirs  or  personal  representatives.  Wms.  Real  Prop.  109. 
Either  tenant  may  convey  his  share  to  a  co-tenant  or  even  to  a  stranger. 
See  Rector  v.  Waugh,  17  Mo.  13.  But  a  devise  by  one  joint  tenant  of 
his  share  will  be  inoperative,  inasmuch  as  the  righ  of  survivorship 
takes  precedence  of  such  devise.  1  Washb.  on  Real  Prop.  412  ;  Dun- 
coAi  V.  Forrer,  6  Binn.  (Penn.)  193.  And  one  joint  tenant  cannot  bind 
his  co-tenant  in  a  contract  for  the  sale  of  their  joint  real  estate,  with- 
out express  authority  from  the  co-tenant  anterior  to  the  contract,  or 
a  ratification  of  the  contract  by  the  co-tenant  afterward.  Hanks  v. 
Erdoe,  33  Tex.  624. 

Each  tenant  in  common  in  respect  to  his  share  of  the  estate  has  all 
the  rights,  except  that  of  sole  possession,  which  a  tenant  in  severalty 
would  have.  And  he  may  manage  his  estate  in  any  way  he  pleases, 
provided  he  does  not  injure  his  co-tenants.  Peabody  v.  Minot,  24 
Pick.  329.  He  may  demise  or  convey  his  undivided  share  {Shepardr 
son  V.  Rowla/rtd,  28  Wis.  108) ;  but  as  a  general  rule,  he  may  not  de- 
mise or  convey  his  share  in  any  particular  part  of  the  estate  held  in 
common  by  metes  and  bounds,  if  objected  to  by  his  co-tenants,  though 
it  would  be  valid  and  effectual  as  against  himself  and  all  persons 
claiming  under  him.  Id. ;  Crocker  v.  Tiffam,y,  9  R.  I.  505  ;  Ballou  v. 
Hale,  47  N.  II.  347;  Boston,  etc.,  Co.  v.  Cmidit,  19  N.  J.  Eq.  394 ; 
Good  V.  Coombs,  28  Tex.  34 ;  Mattox  v.  Hightshrie,  39  Ind.  95  ; 
Tainter  v.  Cole,  120  Mass.  162.  In  Oliio,  a  tenant  in  common  may, 
however,  convey  his  share  in  a  particular  part  of  the  estate  {Treoji^s 
Lessee  v.  Eiiurick,  6  Ohio,  391);  so,  in  Maryland  {Eeinicker  v. 
Smith,  2  liar.  &  J.  421) ;  and  so  in  Missouri.  Barnhart  v.  Camp- 
hell,  50  Mo.  597. 

As  a  general  rule,  a  joint  tenant  or  tenant  in  common  is  not  per- 
mitted to  purchase  in  an  outstanding  adverse  title  to  the  common 
property  for  liis  own  ])onefit  to  the  exclusion  of  his  co-tenant.  But 
tlie  co-tenant  must,  within  a  reasonable  time,  make  his  election  to 
claim  the  Ijenefit,  an<l  to  contribute  to  the  expense  incurred  in  the 
purchase  of  snch  title.  And  if  he  unreasonably  delays  until  there  is  a 
change  in  the  condition  of  the  property,  or  in  the  circumstances  of  the 


JOINT  TENANTS  AND  TENANTS  IN  COMMON.     177 

parties,  he  will  be  hold  to  have  abandoned  all  benefit  arising  from  the 
new  acquisition.  Buchcman  v.  Kmg's  Ileirs^  22  Gratt.  (Va.)  414  ; 
Broion  v.  Iloman,  1    Neb.  448  ;  MandevUle  v.  Soloinon,  39  Cal.  125. 

One  tenant  in  common  has  a  right  to  take  possession  of  the  premises 
owned  in  common ;  and  although  such  possession  is  acquired  by 
stealth,  yet  if  without  tumult  or  breach  of  the  peace,  it  will  not  be 
illegal.  '  Wood  v.  Phillips,  43  N.  Y.  (4  Hand)  152. 

§  7.  Duties  and  liabilities.  A  tenant  in  common,  occupying  the 
same  common  property  without  any  agreement  to  pay  rent,  is  not 
liable  for  rent  to  his  co-tenants,  even  though  a  partner  occupied  with 
him.  If  he  agrees  with  any  of  his  co-tenants  to  pay  rent,  he  is  liable 
only  to  those  with  whom  he  so  agrees,  and  he  cannot  set  off  the  costs 
of  improvements  and  additions,  not  strictly  repairs,  against  such  rent. 
Soott  V.  Gu&rm&y,  60  Barb.  163;  S.  C.  affinned,  48  N.  Y.  (3  Sick.) 
106. 

Each  co-tenant  is  equally  bound  to  keep  the  taxes  paid  {Mm'gan  v. 
Ilerrich,  21  111.  481) ;  and  the  common  law  makes  it  the  duty  of  ten- 
ants in  common  mutually  to  contribute  to  the  reparation  of  houses, 
mills,  etc.,  held  in  common.  Anderson  v.  Greble,  1  Ashra.  (Penn.)  136. 
Thus,  a  tenant  in  common,  for  life,  of  one-third  part  of  real  estate,  is 
bound  by  the  law  to  pay  one-third  of  the  taxes  assessed  thereon,  and 
one-third  of  the  expenses  of  the  necessary  repairs  of  the  premises 
made  for  the  common  good.  Id.  So,  one  tenant  in  common  of  a 
chattel  may  recover  from  another  any  money  expended  on  it  beyond 
his  due  proportion.  Gardner  v.  Cleveland,  9  Pick.  334.  But  there 
must  be  a  previous  request  to  join  in  making  the  repairs,  unless  there 
is  some  prescription  or  agreement  binding  either  party  exclusively  t*.) 
make  the  repairs  Calvert  v.  Aldrich,  99  Mass.  74.  And  see  Kvl- 
der  V.  Hixford,  16  Yt.  169 ;  Crest  v.  Jack,  3  Watts,  238 ;  Thurstmi 
V.  Dickinson,  2  Rich.  (S.  C.)  Eq.  317.  One  tenant  in  common  who 
pays  all  the  taxes  can  claim  to  be  reimbureed  w4th  interest.  Morgan 
V.  Ilerri^k,  21  111.  481 ;  Oliver  v.  Montgomery,  39  Iowa,  601.  And 
one  joint  tenant  of  real  estate,  who  makes  improvements  thereon  with 
the  understanding  that  the  other  is  to  furnish  his  share  of  tlie  cost 
thereof,  is  entitled  to  interest  on  advances  furnished  by  him  beyond 
his  proportion.     Sears  v.  Munson,  23  Iowa,  380. 

If  one  tenant  in  common,  authorized  to  improve  the  property,  acts 
prudently  and  in  good  faith,  he  is  not  to  be  held  responsible  to  the 
other  for  errors  of  judgment,  either  as  to  the  character  or  the  construc- 
tion of  the  improvements,  but  will  be  entitled  to  contribution  from 
his  co-tenant.  Heed  v.  Jones,  8  Wis.  421.  And  see  HaJl  v.  Piddock, 
21  N.  J.  Eq.  311. 
Vol.  IV.-  23 
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§  S.  Transfer  of  title.  Although  a  conveyance,  by  one  co-tenant 
or  joint  tenant,  of  a  part  of  the  land,  by  metes  and  bounds,  to  a 
stranger,  can  have  no  legal  effect  or  operation  to  the  prejudice  of  a  co- 
tenant  (see  ante,  179,  §  6),  yet  where  several  persons  are  tenants  in  com- 
mon of  separate  and  distinct  parcels  of  land,  one  of  them  may  convey 
all  his  undivided  interest  in  the  whole  of  any  one  of  the  distinct 
parcels,  and  his  deed  will  be  valid  and  effectual  against  his  co-tenants. 
Id. ;  Primm  v.  Walker,  38  Mo.  74.  See  Gates  v.  Salmon,  35  Cal. 
57tj ;  Hartford,  etc..  Ore  Co.  v.  Miller,  41  Conn.  112 ;  Whitton  v. 
Whitton,  38  N.  H.  127 ;  Duncan  v.  Sylvester,  24  Me.  482 ;  McKey 
V.  Welch,  22  Tex.  390;  Cox  v.  IfcMullin,  14  Graft.  (Ya.)  182; 
Nichols  V.  Sinith,  22  Pick.  316 ;  Jewett  v.  Stockton,  3  Yerg.  (Tenn.) 
492.  So,  it  has  been  held  that  where  an  inheritance  consists  of  several 
distinct  freeholds,  a  tenant  in  common  may  convey  his  undivided 
interest  in  any  one  or  more  of  them,  and  it  may  be  sold  on  execution 
without  reference  to  any  of  the  other  parcels.  Butler  v.  Hoys,  25 
Mich.  53;  S.  C,  12  Am.  Eep.  218. 

The  acts  of  one  tenant  in  common  cannot  amount  to  the  dedication 
of  part  of  the  common  property  as  a  public  highway  against  the  other 
co-tenants.  Scott  v.  State,  1  Sueed  (Tenn.),  629.  So,  a  title  to  one 
undivided  tliird  part  of  a  lot  as  tenant  in  common  does  not  authorize 
the  holder  thereof  to  set  apart  any  portion  of  the  lot  for  a  private  way 
for  himself  as  if  he  were  sole  owner.     Heed  v.  West,  16  Gray,  283. 

Nor  can  a  tenant  in  common,  without  authority  from  his  co-tenants, 
execute  a  lease  that  will  bind  them.  Mussey  v.  Holt,  24  N.  H.  248. 
See  also,  ante,  176,  §  6.  And  a  mortgage  made  by  a  tenant  in  common  of 
an  undivided  interest  in  a  specified  parcel  of  land  is  invalid  as  against 
his  co-tenants.     Harks  v.  Sewall,  120  Mass.  174. 

§  9.  Adverse  possession,  disseisin  or  ouster.  The  entry  and  pos- 
session of  one  tenant  in  common  of  and  into  the  land  held  in  common, 
is  ordinarily  deemed  the  entry  and  possession  of  all  the  tenants ;  and 
this  presumption  will  prevail  in  favor  of  all,  until  some  notorious  act 
of  ouster  or  adverse  possession  is  brought  home  to  tlie  knowledge  or 
notice  of  the  others.  When  this  occurs,  the  possession  is  from  that 
period  treated  as  adverse  to  the  other  tenants,  and  it  will  afterward 
be  as  operative  agamst  them  as  if  the  party  had  entered  under  an  ad- 
verse title.  Clymer's  Lessee  v.  Dawkins,  3  How.  (U.  S.)  674.  And  see 
a/nte,  174,  §  5;  Hurpcndiiuj  v.  Dutch  Church,  16  Pet.  455.  A\nietlier 
a  tenant  in  common  entered  upon  tlie  estate,  claiming  an  exclusive 
right,  and  ousted  his  co-tenant,  is  held  t(j  be  a  question  of  fact.  Black- 
more  V.  Gregg,  2  Watts  <Sc  Serg.  182;  Canimingsv.  Wyman,  10  Mass. 
464.     See  NevMll  v.  Woodruff,  30  Conn.  492.     An  entiy  ui)on,  and 
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possession  of,  the  whole  of  the  land  by  one  tenant  in  common,  as  if  it 
had  been  his  exclusive  property,  and  the  receipt  of  the  rents  and 
profits  thereof,  without  accounting  to  his  co-tenant  for  any  part  thereof, 
or  proof  of  a  demand  to  do  so,  amounts  to  an  actual  ouster.  Luah  v. 
Patterson^!  Watts  &  Serg.  IS-i;  Bigelow  \.  Jones,  10  Pick.  161. 
So,  an  ouster  will,  be  presumed  between  tenants  in  common,  in  favor 
of  one  who  has  had  peaceable  possession,  and  received  the  profits  for 
the  length  of  time  which  the  statute  of  limitations  prescribes  as  a  bar. 
Mehaffy  v.  DoUbs,  9  Watts,  363.  And  see  Johnson  v.  Toulmin,  18 
Ala.  50 ;  Gray  v.  Givens,  Riley  (S.  C),  41 ;  Peeler  v.  Guilkey,  27 
Tex.  355.  And  see  Linker  v.  Benson,  67  N.  C.  160 ;  2farr  v.  Gil- 
liam, 1  Coldw.  (Tenn.)  4S8.  And  a  tenant  in  common  who  refuses  to 
pay  rent,  when  demanded  by  his  co-tenant,  and  clauns  the  whole  of 
the  land,  will  be  considered  as  an  adverse  occupant.  PJiillips  v. 
Gregg,  10  Watts,  158. 

A  co-tenant  may  be  ousted,  by  denying  or  resisting  his  right,  or  by 
excluding  him  from  the  enjoyment  of  the  property.  Thomas  v.  Pick- 
ering, 13  Me.  337.  And  it  is  a  general  rule,  that  when  one  enters  into 
the  possession  of  land  under  a  deed  duly  recorded,  claiming  title  to 
the  whole  tract  specified  in  the  deed,  and  exercises  the  usual  act-j  of 
ownership  over  it,  such  possession  is  adverse  to  all  persons  who  claim 
title  to  the  same  land,  although  such  persons  may  have  been  tenants 
in  common.  Uorne  v.  Howell,  46  Ga.  9.  And  see  Nichols  v.  Smith, 
22  Pick.  316 ;  Jeffers  v.  Eadcliffe,  10  N.  H.  242 ;  Jewett  v.  Stockton, 
3  Yerg.  (Tenn.)  492.     See  ante,  Yol.  3,  103. 

The  peaceable  possession  of  one  tenant  in  common,  accompanied 
with  no  act  which  can  amount  to  an  ouster,  will  not  be  construed 
as  an  adverse  possession.  Ghallefoux  v.  Ducharme,  4  Wis.  554 ;  S.  C, 
8  id.  287  ;  McClung  v.  Ross,  5  Wheat.  116  ;  Colburn  v.  Mason,  25 
Me.  434 ;  Whiting  v.  Dewey,  15  Pick.  428 ;  Chandler  v.  Bicker,  49 
Yt.  128  ;  Squires  v.  Clark,  17  Kans.  84.  But  where,  by  some  uotoii- 
ous  act,  he  claims  an  exclusive  right,  though  it  be  under  a  title  which  is 
void,  his  possession  becomes  adverse  and  the  statute  of  limitations  %vill 
run.  Jackson  v.  Tiblrits,  9  Cow.  241.  And  see  Wood  v.  Phillips,  43 
N.  Y.  (3  Hand)  152 ;  Anders  v.  Anders,  9  Ired.  (N.  C.)  L.  214 ;  Altr- 
cromhie  v.  Baldwin,  15  Ala.  363  ;  Bowen  v.  Preston,  48  Ind.  367 ; 
Goeway  v.  TJrig,  18  LI.  238  ;  Wa/rjield  v.  Lindell,  38  Mo.  561.  Ante, 
Yol.  3,  103.  And  an  adverse  possession  against  two  tenants  in  com- 
mon, one  of  whom  is  within  the  saving  of  the  statute  of  limitations, 
operates  against  the  other.     Doolittle  v.  Blakesly,  4  Day  (Conn.),  265. 

It  has  been  held  that  the  actual  possession  of  land,  under  a  deed  which 
pm-ports  to  convey  the  whole  thereof,  and  under  a  belief  that  it  does  con- 
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vej  the  whole,  when  in  fact  it  gives  title  to  an  undivided  portion  only, 
is  not  an  ouster  of  the  tenant  in  common  who  owns  the  other  undivided 
part.  Seaton  v.  Son,  32  Cal.  481.  Nor  does  the  payment  of  taxes  on 
an  undivided  third,  or  a  conveyance  by  metes  and  bounds,  not  followed 
by  actual  entry  and  possession,  constitute  an  actual  ouster  by  one  tenant 
in  common  of  his  co-tenant.  Hannon  v.  Hannah,  9  Gratt.  (Ya.)  146. 
And  the  mortgage  of  the  whole  estate  by  one  tenant  in  common  is  not 
conclusive  evidence  of  an  ouster  of  the  other  tenants.  Hodgdmi  v. 
Shannon,  44  N.  H.  572.  And  see  Leach  v.  Beattw,  33  Vt.  195.  So,  an 
acknowledgment  by  the  widow  and  one  of  the  co-heirs  in  possession, 
that  the  party  claiming  was  the  owner  of  the  premises,  and  that  they 
held  under  him,  is  not  sufficient  to  establish  an  ouster  by  such  party  of 
his  co-heirs.  Forward  v.  Deetz,  32  Penn.  St.  69.  See  Alexamder  v. 
Kennedy,  19  Tex.  488. 

§  10.  What  acts  bind  both,  or  are  for  the  benefit  of  both.  Pay- 
ment of  taxes  by  one  tenant  in  common,  on  the  joint  property,  inures 
to  the  benefit  of  all,  and  is  considered  as  payment  by  them  all.  Chich- 
ering  v.  FaUe,  38  111.  342 ;  Dvhois  v.  Campau,  24  Mich.  360  ;  HaUey 
V.  Blood,  29  Penn.  St.  318.  And  one  tenant  in  common  may  redeem 
land  sold  for  non-payment  of  taxes.  WatMns  v.  Eaton,  30  Me.  529. 
But  after  the  time  for  redemption  has  passed,  the  subsequent  purchase 
of  the  land  by  one  of  two  tenants  in  common  will  not  inure  to  the 
benefit  of  the  other.  Reiinhoth  v.  Zerbe  Run  Improvement  Co.,  29 
Penn.  St.  139.  And  see  Coleman  v.  Coleman,  3  Dana  (Ky.),  398.  If 
a  co-tenant  obtain  an  outstanding  title  or  incumbrance  against  the  com- 
mon property  it  will,  at  the  election  of  his  fellows,  be  for  their  benefit, 
although  the  purchase  be  made  in  the  name  of  another.  Duff  v.  WU- 
8on,  72  Penn.  St.  442 ;  Eothwell  v.  Dewees,  2  Black  (U.  S.),  613 ;  Gos- 
som  V.  Donaldson,  18  B,  Monr.  230.  And  see  ante,  176,  §  6.  And  where 
one  who  is,  either  in  law  or  equity,  a  tenant  in  common,  makes  an  entry 
upon  the  land,  his  entry  is  presumed  to  have  been  for  his  co-tenants  as 
well  as  himself,  and  his  possession  thus  acquired  is  co-extcnsive  with 
their  common  right.  Poage  v.  Chinn,  4  Dana  (Ky.),  50 ;  Baily  v. 
Trammell,  27  Tex.  317.  And  see  the  preceding  section.  So,  if  a 
person  enter  upon  land  owned  by  tenants  in  common,  by  license  of  one 
of  them,  and  erect  and  occupy  a  building  thereon,  he  must  be  con- 
Bidcrod  as  holding  in  submission  to  their  title  until  tlic  contrary  is  shown. 
Buchnam  v.  liucknam,  30  Me.  494.  See,  also,  Bcrthold  v.  Fox,  13 
Minn.  501. 

A  license  given  by  one  tenant  in  common  to  cut  timber,  having  him- 
self a  right  to  cut  timl)er  on  the  estate  held  in  common,  was  held  to 
bind  his  co-tenant.     Baker  v.  Wheeler,  8  Wend.  505.     And  see  Sh^qh 
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]ierd  V.  Yoimg,  2  La.  Ann.  238.  So,  a  discharge  of  rent  by  some  of  the 
tenants  in  common  was  adjudged  to  bind  their  co-tenant.  Shermcm  v. 
Ballou,  8  Cow.  304.  And  it  is  held  that  one  tenant  in  common  of 
land  has  authoi'itj  to  settle  with  a  trespasser  upon  the  lands  for  the  tres- 
pass and  release  him  from  his  liability,  and  the  settlement  and  release 
wiU  be  binding  upon  his  co-tenanjs.  Bradley  v.  Boynton,  22  Me.  287. 
But  if  one  tenant  in  common  of  property  use  it  to  the  nuisance  of  a 
stranger,  his  co-tenants,  not  actually  participating  in  the  wrong,  are  not 
liable.     Simpson  v.  Sea/oey,  8  Me.  138. 

A  tenant  in  common  of  a  well  has  a  right  to  send  his  servant  down 
into  it  for  the  purpose  of  cleaning  it  out,  if  he  has  reason  to  suppose 
that  the  bottom  is  filthy.  Newton  v.  Newton,  17  Pick.  201.  But  if 
there  be  two  tenants  in  common  of  a  dwelling-house,  severally  furnish- 
ing and  occupying  different  apartments,  one  has  no  right  to  disturb  the 
other's  occupation  by  removing  his  furniture.  Keay  v.  Goodwin,  16 
Mass.  1.  Nor  has  a  tenant  in  common  any  right,  by  means  of  a  dam 
erected  on  other  lands  of  which  he  is  sole  seized,  to  flow  land  owned  in 
common  without  consent  of  his  co-tenants,  nor  can  he,  by  grant  of  land 
of  which  he  is  sole  seized,  convey  such  right  of  flowage  to  his  grantee- 
Great  Falls  Co.  v.  Worster,  15  N.  H.  412 ;  Hutchinson  v.  Chase,  39 
Me.  508. 

The  acts  of  one  tenant  in  common  in  locating  lands  under  a  deed 
will  not  affect  his  co-tenants,  unless  it  appears  that  they  sanctioned  his 
acts.  Jackson  v.  Moore,  6  Cow.  706.  And  see  Keen  v.  Casey,  '^'i  Tex. 
412.  Nor  are  tenants  in  common  of  land  bound  by  the  acts  of  a  co- 
tenant  in  accepting  the  balance  of  the  purchase-money  and  promising 
a  deed,  after  the  right  thereto  had  become  forfeited.  Pearls  v.  Covil- 
Uud,  6  Cal.  617. 

In  the  case  of  a  farm  worked  on  shares  each  co-tenant  is  entitled  to 
the  whole  of  the  crop  as  against  all  persons  but  his  co-tenant,  and  can 
maintain  a  suit  for  its  recovery.     Knox  v.  Marshall,  19  Cal.  617. 

§  11.  Actions  against  third  persons.  Joint  tenants  must  join  in  an 
action  for  the  possession  of  land  jointly  held,  and  the  failure  to  do  so  is 
fatal  to  a  recovery.  5  Bae.  Abr.,  299,  Joint  Ten.  K. ;  Dewey  v.  Lamhier, 
7  Cal.  347.  Ante,  Vol.  3,  41,  42.  So,  joint  tenants  and  tenants  in 
common  of  a  chattel  must  join  in  an  actioh  for  the  recovery  of  it  or  its 
value.  Sinoot  v.  Wathen,  8  Mo.  522 ;  HasJcdl  v.  Jones,  24  Me.  222 ; 
Hill  V.  Gibhs,  5  Hill,  56.  But  if  one  joint  tenant  or  tenant  in  common 
sues  alone  for  a  chattel,  and  the  defendant  does  not  plead  in  abatement, 
the  plaintiff  may  have  judgment  for  his  part,  but  not  for  the  whole. 
Frazier  v.  Spear,  2  Bibb  (Ky.),  385. 

It  is  the  general  rule  of  the  common  law  that  tenants  in  common 
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must  sever  in  real  actions,  becanse  their  estates  are  several.  Covillaud 
V.  Tanner^  T  Cal.  38  ;  Stevenson  v.  Cofferin,  20  N.  H.  150 ;  May  v. 
Parker,  12  Pick.  34;  Dawson  v.  Mills,  32  Penn.  St.  302.  Ante,  Yol. 
3,  41.  But  they  must  join  in  any  personal  action,  even  for  an  injury  to 
their  real  estate,  because  the  damages  belong  to  them  jointly.  Bullock 
V.  JIaywa,rd,  10  Allen,  460.  And  see  Winters  v.  MoGhee,  3  Sneed 
(Tenn.),  128 ;  Tucker  v.  CajnpheU,  36  Me.  346 ;  Laiie  v.  Dohjns,  11 
Mo.  105 ;  DePuy  v.  Strong,  3YN.  Y.  (10  Tiff.)  372 ;  Johnsonx.  Good- 
win, 27  Yt.  288.  But  one  tenant  in  cornmon  of  personal  property  may 
sustain  trover  against  an  officer  for  his  individual  moiety  of  the  prop- 
erty, when  the  officer  has  sold  the  whole  property  upon  execution 
against  the  co-tenant.  White  v.  Morton,  22  Yt.  15.  So,  the  owner  of 
an  undivided  portion  of  a  ground  rent  may  maintain  a  separate  action  of 
covenant  for  his  portion  of  the  arrears.  Gook  v.  Brightly,  46  Penn.  St. 
439.  And  a  tenant  in  common  in  possession  may  let  his  share  of  the 
common  property,  and,  therefore,  in  an  action  to  recover  the  rent  the 
co-tenant  need  not  be  joined  as  a  plaintiff.  Hayden  v.  Patterson,  51 
id.  261. 

So,  one  tenant  in  common  of  real  estate  may  recover  the  entire  com- 
mon property  in  ejectment  as  against  a  stranger.  Hart  v.  Bohertson, 
21  Cal.  346 ;  Sharon  v.  Davidson,  4  Nev.  416 ;  Doljph  v.  Barney,  5 
Oreg.  191. 

§  12.  Actions  by  third  peFSOns  against  them.  It  is  the  rule  of 
the  common  law,  that  for  any  thing  respecting  the  land  held  in  com- 
mon, joint  tenants  and  tenants  iu  common  should  be  sued  jointly  in 
trespass,  trover,  or  case.  And  if  one  only  be  sued,  he  may  plead  the 
joint  tenancy  in  abatement  (1  Wms.  Saund.  291 /") ;  but  it  would  be 
otherwise  in  a  mere  personal  action  of  tort.  Id. ;  Mitchell  v.  Tarhutt, 
5  Term  K.  649,  651. 

§  13.  Actions  between  tenants.  Ejectment  will  lie  by  one  joint 
tenant  or  tenant  in  common  of  realty  against  the  other,  in  the  case  of 
an  actual  ouster  {Peaceable  v.  Read-,  1  East,  568 ;  Bethell  v.  McCool^ 
46  Ind.  303 ;  Ilalford  v.  Tetherow,  2  Jones  [N.  C],  393 ;  WohU  v. 
McFa/rUmd,  51  111.  220.  See  Jamison  v.  Graham,  57  id.  94) ;  and 
after  a  recovery  in  such  action,  trespass  for  mesne  profits  may  be 
brought.  Goodtitle  v.  TottiSjs,  3  Wils.  118 ;  Gook  v.  Webb,  21  Minn. 
428.  So,  trespass  will  lie  where  there  has  been  a  total  destruction  of 
tlie  subject-matter  of  the  tenancy  in  common.  Guhitt  v.  Porter^  8  B. 
^  C.  268 ;  S.  C,  2  M.  &  Ry.  272 ;  Vrnjce  v.  V(yyce,  Gow.  201.  But, 
with  these  two  exceptions,  one  tenant  in  common  cannot  maintain  an 
action  of  trespass  against  his  co-tenant.  Bennet  v.  Bullock,  35  Penn. 
St.  364,     And  see  Ilastirngs  v.  Hastings,  110  Mass.  285 ;  Roberts  v. 
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McGroAJo,  11  Bush  (Ky.),  26.  But  see  Murray  v.  BaU,  7  C.  B.  441 ; 
Erwin  v.  Olmsted,  7  Cow.  229 ;  Jefcoat  v.  Knotts,  13  Rich.  (S.  C.) 
hO'.McGill  V.  ^6'A,  7  Pcnn.  St.  397;  Thompson  v.  Gerrish,  57  N.  H. 
85,  which  hold  that  trespass  quare  dausum,  f regit  lies  by  one  tenant 
in  common  against  his  co-tenant,  where  an  actual  ouster  is  proved. 
One  tenant  in  common  cannot  recover  in  assumpsit  against  his  fellow 
for  the  use  and  occupation  of  the  common  property,  without  an  ex- 
press contract  to  pay  rent.  Kline  v.  Jacobs,  68  Penn.  St.  57 ;  Crou) 
V.  Marie,  52  111.  332.  And  see  Bidger  v.  Woods,  3  Finn.  (Wis.)  460  ; 
Israel  v.  Israel,  30  Md.  120.  But  it  is  held,  that  an  action  on  the 
case  sounding  in  tort  may  be  maintained  by  one  tenant  in  common, 
against  his  co-tenant,  for  a  misuse  of  the  common  property,  though  not 
.amounting  to  a  total  destruction  of  it.  McLellan  v.  Jenness,  43  Vt. 
183  ;  S.  (1,  5  Am.  Eep.  270.  And  see  Agnew  v.  Johnson,  17  Penn. 
St.  373 ;  Lmjoe  v.  Miller,  3  Gratt.  (Ya.)  205.  And  if  one  tenant  in 
common  assume  to  own  and  sell  the  tiling  held  in  common,  the  other 
may  maintain  an  action  of  trover  against  him.  Small  v.  Robinson,  9 
Hun,  418  ;  Smith  v.  Tankersley,  20  Ala.  212 ;  Burbank  v.  CrooTcer, 
7  Gray,  159 ;  Wheeler  v.  WheeUr,  33  Me.  347 ;  Coursin's  Appeal,  79 
Penn.  St.  220 ;  WhiU  v.  Osborn,  21  Wend.  72.  But  see  Barton  v. 
Burton,  27  Yt.  93.     See  Hewlett  v.  Owens,  50  Cal.  475  ;  51  id.  570. 

To  entitle  a  tenant  in  common  to  an  account  of  rents  and  profits 
from  his  co-tenant,  for  the  use  and  occupation  of  premises  held  in  com- 
mon, he  must  show  exclusive  possession  of  the  premises,  or  that  some 
profit  has  been  derived  therefrom  for  which  the  co-tenant  ought  to  ac- 
count. Bar7'ell  v.  Barrell,  25  N.  J.  Eq.  173 ;  Biickelew  v.  Snedeker^ 
27  id.  82 ;  Graham  v.  Pierce,  19  Gratt.  (Ya.)  28. 

One  of  several  co-tenants  receiving  rents  from  the  common  property 
is  liable  for  interest  on  the  amount  so  received,  to  his  co-tenants,  ac- 
cording to  their  several  proportions.  And  an  action  will  He  for  its  re- 
covery without  a  previous  demand.  Scott  v.  Guernsey,  60  Barb.  163 ; 
S.  C.  affirmed,  48  N.  Y.  (3  Sick.)  106.  And  the  rale  that  a  tenant  in 
common  is  not  liable  to  his  co-tenant  for  rents  and  profits  of  the  land  re- 
ceived by  him,  unless  he  received  more  than  his  share  (see  ante,  Yll,  §  7), 
is  held  to  have  no  application  where  he  disseizes  his  co-tenant  and  ousts 
him  of  the  possession.  Sears  v.  Sellew,  28  Iowa,  501.  See  Bi7'd  v.  Bird, 
15  Fla.  424 ;  S.  C,  21  Am.  Rep.  296 ;  Bazemore  v.  Bawis,  55  Ga.  504. 

Where  one  joint  owner  of  personal  property  assumes,  without  au- 
thority, to  sell  the  interest  of  other  owners,  they  may  repudiate  such 
sale  and  sue  for  the  conversion  of  the  property,  or  they  may  ratify  it 
and  sue  for  their  share  of  the  money  received.  Small  v.  Eobinson,  9 
nun,  419. 
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CHAPTER  LXXXVII. 

JUDGMENTS. 
ARTICLE  I. 

OF    ACTIONS    UPON    JUDGMENTS. 

Section  1.  In  general.  ^  Judgments  are  either  interlocutory  or 
final.  A  final  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  an  action.  This  is  the  definition  adopted  under  the  Code 
statutes  of  several  of  the  States.  A  final  decree  may  be  defined  as  the 
final  determination  of  the  rights  of  parties  in  a  suit  conducted  accord- 
ing to  the  methods  and  principles  of  courts  of  equity.  Where,  how- 
ever, but  one  fonn  of  civil  action  is  known,  as  under  the  Code  system, 
the  term  "  judgment "  includes  decrees  in  equity. 

A  judgment  has  been  said  to  be  a  contract.  Morse  v.  Toppam,^  3 
Gray  (Mass.),  411 ;  Stuart  v.  Lander,  16  Cal.  372.  Thus,  a  judgment 
is  regarded  as  a  contract  within  the  meaning  of  the  statute  giving 
justices  jurisdiction  of  actions  arising  on  contract  for  the  payment  of 
money.  McGuire  v.  Gallaglier,  2  Sandf.  (N.  Y.)  402.  Whether  the 
obligation  of  a  contract  be  regarded  as  arising  from  an  implied  con- 
tract, or  from  the  legal  effect  of  the  judicial  determination  irrespective 
of  any  implication  of  consent,  it  is  still  such  an  obligation  as  will  sus- 
tain an  action  of  debt  and  furnish  the  highest  and  most  satisfactory  evi- 
dence to  support  the  action.  The  right  of  action  seems,  however,  to 
arise  from  the  existence,  not  of  a  contract,  but  of  a  circumstance, 
namely,  the  recovery  of  a  judgment,  which  enables  the  plaintiff  to 
sue  the  defendant  as  if  there  had  been  a  contract  between  them  ;  i.  «., 
it  is.  a  right  quasi  ex  contractu.     Dicey  on  Parties,  p.  16. 

A  judgment  creditor  has  a  common  law  right  to  sue  upon  his  judg- 
ment as  soon  as  it  is  rendered  {Hale  v.  Angel,  20  Johns.  342 ;  Smith 
V.  Mumford,  9  Cow.  26;  contra,  Pitzer  v.  Russet,  4  Oreg.  124; 
Smith  V.  Jielm/mt,  etc..  Iron  Co.,  11  Bush  [Ky.],  390),  even  though 
the  judgment  be  for  costs  merely.  Ives  v.  Finch,  28  Conn.  112 ;  Den- 
isMi  V.  WiUianw,  4  id.  402.  And  this  is  true  quite  irrespective  of 
the  fact  that  the  judgment  may  be  enforced  by  other  remedies,  as  by 
execution.     Simjjson  v.    Cochra/n,    23   Iowa,  81 ;    TTwmson  v.   Lee 
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County,  22  id.  206 ;  Raven  v.  Baldwin,  5  id.  503 ;  Clark  v.  Good- 
win, 14  Mass.  237;  Linton  v.  Ilarhy,  114  id.  76;  Headley  v. 
liohy,  6  Ohio,  521.  The  arrest  of  the  judgment  debtor,  so  long  as  it 
continues,  is  a  defense  {Chapman  v.  Ilatt,  11  Wend.  41 ;  Kinsman  v- 
Page,  22  Yt.  628) ;  but  an  arrest,  after  the  action  on  the  judgment  was 
commenced,  was  held  not  to  prevent  a  recovery  on  the  judgment. 
Moo7'  V.  Towle,  38  Me.  133.  After  a  valid  levy  under  an  execution 
on  the  judgment,  the  right  of  action  on  the  judgment  is  suspended. 
Lanjorence  v.  Pond,  17  Mass.  433.  The  action  may  be  brought  before 
the  expiration  of  the  time  allowed  to  the  sheriff  to  return  the  execu- 
tion, if  the  executioii  has  been  in  fact  returned.  Renaud  v.  0  ^ Brien, 
35  N.  Y.  (8  Tiff.)  99. 

Actions  on  domestic  judgments  are  not  favored  {Biddleson  v. 
Whitel,  1  W.  Black.  507) ;  because  they  ordinarily  serve  no  purpose 
which  could  not  be  secured  by  a  more  simple  and  less  costly  method. 
Bv/rnes  v.  Simpson,  9  Kan.  663.  Hence  under  the  English  statute 
(43  Geo.  3,  ch.  46,  §  4),  the  plaintiff  in  an  action  on  a  judgment  is  not 
entitled  to  costs  except  by  special  order,  and  in  some  of  the  States  no 
such  action  can  be  maintained  unless  special  leave  of  the  court  is  first 
obtained  {see  post,  187,  §  4) ;  but  a  foreign  judgment  can  be  enforced 
only  by  action.  Succession  of  Beckham,,  16  La.  Ann.  352.  Indeed, 
the  only  effect  of  a  foreign  judgment,  outside  of  the  jurisdiction  of  the 
court  in  which  it  is  rendered  is,  that  it  entitles  the  plaintiff  to  a  new 
decree.     Dawis  v.  Headley,  22  N.  J.  Eq.  115,  121. 

In  an  action  upon  a  judgment,  in  a  case  where  the  judgment  roll 
has  been  lost  or  destroyed,  secondary  evidence  may  be  given  of  its  con- 
tents.    Mandeville  v.  Reynolds,  68  N.  Y.  (23  Sick.)  528. 

§  2.  Who  may  sue.  The  right  of  action  on  a  judgment  in  favor  of 
the  original  plaintiff  exists  as  a  matter  of  course,  subject  to  restrictions 
by  statute.     See  ante,  184,  §  1;  fost,  187,  §  4. 

But  at  common  law  a  judgment  is  not  assignable  so  as  to  authorize 
the  assignee  to  mamtain  an  action  on  it  in  his  own  name.  The  action 
is  properly  brought  in  the  name  of  the  judgment  creditor.  Goodrich 
V.  Stevens,  116  Mass.  170 ;  Moore  v.  Coughlin,  4  Allen,  335 ;  Elliott 
v.  Waring,  5  Monr.  (Ky.)  338  ;  Triplett  v.  Scott,  12  HI.  137.  See 
Tufts  V.  Braisted,  4  Duer  (N.  Y.),  607.  But  under  the  provision  of 
the  Code,  that  every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  the  assignee  of  a  judgment  may  maintain  an 
action  in  his  own  name.  Tufts  y.  B7'aisted,  4:  J)Mev  Q^.Y.),  607; 
Charles  v.  Haskins,  11  Iowa,  329. 

In  Kentucky  it  has  been  held  that  the  assignee  of  a  judgment  has  no 
YoL.  lY.— 24 
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right  to  a  second  judgment,  but  must  proceed  upon  the  first.     Smith 
V.  Belmont  &  Nelson  Iron  Co.,  11  Bush  (Ky.),  390. 

The  assignee  of  a  judgment,  however,  takes  it  subject  to  all  the 
equities  between  the  original  parties.  Scott  v.  Harhins,  32  Ga.  302  ; 
McJilton  V.  Love,  13  111.  486 ;  Boleson  v.  Roberts,  20  Ind.  155  ; 
Bldkesley  v.  Johnson,  13  Wis.  530.  See  McCotter  v.  McCotter,  16 
Abb.  Pr.  (N.  Y.)  265 ;  Starr  v.  Hashins,  26  IT.  J.  Eq.  414. 

Upon  the  death  of  a  judgment  creditor,  the  right  to  enforce  the 
judgment  passes  to  his  personal  representatives.  And  this  right  is 
enforceable  at  common  law,  both  by  the  writ  of  scire  facias,  and  by  an 
action  of  debt  on  the  judgment.  Carter  v.  Caiman,  12  Ired.  274. 
No  execution  upon  the  original  judgment  can  issue ;  a  new  proceeding 
is  therefore  essential  {Jay  v.  Martine,  2  Duer,  654  ;  Thurston  v.  King, 
1  Abb.  [N.  Y.]  126 ;  Cameron  v.  Young,  6  How.  [N.  Y.]  372) ;  and 
the  statutory  provisions  requiring  leave  to  sue  upon  judgment  do  not 
apply  to  such  actions.  Smith  v.  Britton,  45  How.  (N.  Y.)  428 ; 
Wheeler  v.  Dakin,  12  id.  537. 

A  judgment  recovered  in  favor  of  one  person  by  mistake  for  an- 
other, cannot  be  sued  upon  by  the  latter  even  though  the  mistake  be 
proved.     Gilbert  v.  Hanford,  13  Mich.  40. 

§  3.  Who  may  be  sued.  A  judgment  is  conclusive  upon  the 
parties  to  the  action  and  their  privies.  At  common  law,  it  is  said 
that  a  judgment  does  not  survive  the  defendant  against  whom  it  is 
rendered.  By  no  means  known  to  that  law  can  a  judgment  be  en- 
forced against  the  administrator  of  a  deceased  debtor.  As  to  him,  its 
character  as  a  judgment  is  functus  officio.  Freeman  on  Judg.,  §  438. 
A  remedy  against  this  defect  is,  however,  provided  by  writ  of  scire 
facias,  and  in  aU  the  States,  ample  remedies  are  provided  for  enforc- 
ing judgments  against  the  estates  of  deceased  judgment  debtors. 

A  judgment  against  an  administrator  will  not  support  an  action 
against  the  heir  or  devisee,  because  there  is  no  privity  between  them 
{McCoy  V.  Nichols,  4  How.  [Miss.]  31;  Robertson  v.  Wright,  17 
Gratt.  534 ;  Dorr  v.  Stochdale,  19  Iowa,  269) ;  although  it  furnishes 
yrvma  facie  evidence  against  the  realty  {State  v.  Linebcrger,  59 
Penn.  St.  308 ;  Sergeant's  Heirs  v.  Ewing,  36  Penn.  St.  156) ;  but 
a  judgment  against  the  administrator  will  not  support  an  action  against 
the  administrator  and  heir.  Noiorse's  AdmUr  v.  Ramsey,  2  Bibb 
(Ky.),  547. 

A  judgment,  void  as  against  one  .joint  debtor,  cannot  be  enforced 
against  the  other.  Hall  v.  Willia/ms,  6  Pick.  232 ;  Mackayy.  Gordon, 
34  N.  J.  Law,  286. 

A  judgment  against  two  is  to  be  regarded  as  a  joint  judgment. 
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Mohan  ey  v.  Penman,  4  Duer  (N.  Y.),  603 ;  Barnes  v.  Smith,  16 
Abb.  Pr.  (N.  Y.)  420.     But  see  Bead  v.  Jeffries,  16  Kans.  534. 

§  4.  Leave  to  sue.  As  we  have  already  seen,  the  recovery  of  a 
final  judgment  creates  an  unmediate  right  of  action  on  the  judgment 
in  favor  of  the  judgment  creditor.  He  may,  in  this  way,  multiply 
actions  against  the  debtor  and  increase  the  costs  unnecessarily  without 
any  substantial  advantage  in  the  collection  of  the  debt.  In  most,  if  not 
in  all  of  the  States,  this  right  of  a  judgment  creditor  has  been  limited 
either  by  requh-ing  him,  upon  good  cause  shown,  to  obtain  the  leave  of 
the  court  before  bringing  an  action,  or  by  depriving  him  of  costs. 
Thus  in  New  York,  it  is  provided  (Code,  §  71)  that  no  action  shall  be 
brought  upon  a  judgment  rendered  in  any  court  of  this  State,  except  a 
court  of  a  justice  of  the  peace,  between  the  same  parties,  without 
leave  of  the  court  for  good  cause  shown,  on  notice  to  the  adverse 
party;  and  no  action  on  a  judgment  rendered  by  a  justice  of  the  peace 
shaU  be  brought  in  the  same  county,  within  five  years  after  its  rendi- 
tion, except  in  case  of  his  death,  resignation,  incapacity  to  act,  or 
removal  from  the  county,  or  that  the  process  was  not  personally  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the  death  of 
some  of  the  parties,  or  where  the  docket  or  record  of  such  judgment  is 
or  shall  have  been  lost  or  destroyed. 

This  provision  does  not,  however,  apply  to  a  Ijona  fide  assignee  of 
the  judgment  who  may  still  sue  without  leave  {Ttifts  v.  Braisted,  4 
Duer,  607;  S.  C,  1  Abb.  Pr.  83;  MoButt  v.  Eirsch,  4  id.  441; 
Kopper  V.  Howe,  2  Hilt.  69) ;  or  to  an  action  by  an  executor  or  an 
administrator  of  a  deceased  judgment  creditor.  Smith  v.  Britton,  45 
How.  (N.  Y.)  428 ;    Wheeler  v.  Dakin,  12  id.  537. 

The  leave  to  sue  need  not  require  the  suit  to  be  brought  in  the  court 
in  which  the  judgment  was  rendered.  Wat  Mechanics'  Bank  Ass.  v. 
Usher,  1  Sweeny  (N.  Y.),  403. 

If  an  action  be  brought  without  first  obtaining  the  leave  of  court,  it 
is  an  irregularity  merely  {Lane  v.  Salter,  4  Robt.  [N.  Y.]  239)  to  be 
taken  advantage  of  by  motion  to  set  aside  the  summons  and  complaint. 
Finch  V.  Ca/rpenter,  5  Abb.  Pr.  (N.  Y.)  225 ;  contra,  MoGuire  v. 
Gallagher,  2  Sandf.  (N.  Y.)  402. 

§  5.  Upou  what  judgments.  It  is  a  final  judgment  only,  that  will 
support  an  action,  an  interlocutory  judgment  will  not  do  so.  Ledyard 
V.  Broion,  39  Tex.  402 ;  S.  C,  28  id.  393  ;  Dimixik  v.  Brooks,  21  Yt. 
569.  Thus  a  judgment  of  foreclosure,  directing  the  sale  of  the  property 
and  the  payment  of  any  deficiency  by  the  defendant,  is  not  a  final  judg- 
ment upon  which  an  action  can  be  maintained  against  the  defendant 
for  the  deficiency,  until  a  judgment  has  been  docketed  against  the  de- 
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fendant.  Hcmover  Fire  Ins.  Co.  v.  Tamlitison,  3  Hun  (N.  Y.),  630. 
So,  an  action  cannot  be  maintained  upon  a  judgment  of  a  foreign 
court,  in  replevin,  for  the  return  of  goods  or  the  recovery  of  their  value. 
ThoTTier  v.  Batory,  41  Md.  593. 

Judgments  are  either  foreign  or  domestic,  and  are  rendered  either  by 
courts  of  general  and  superior  jmisdiction,  or  by  courts  of  Ihnited  and 
inferior  jurisdiction.  They  are  also  distinguished  as  being  in  reTn^  or 
in  personam.  These  distinctions  must  be  borne  in  mind  in  considering 
the  right  of  action. 

§  6.  Judgments  in  rem.  Several  definitions  of  judgments  in  rem 
have  been  attempted,  none  of  which  are  satisfactory.  Freeman  on  Judg- 
ments, §  606.  For  the  present  purpose  it  is  enough  to  state  the  legal 
effect  of  such  a  judgment  and  the  conditions  upon  which  i  is  based. 
These  are  well  expressed  by  Mr.  Justice  Blackbuen  in  the  case  of  Cas- 
triqybe  v.  Iiivrie,  L.  E,.,  4  H.  of  L.  414,  429.  He  says :  "  We  tliink  the 
inquiry  is  whether  the  subject-matter  was  so  situated  as  to  be  within 
the  lawful  control  of  the  State  under  the  authority  of  which  the  court 
sits ;  and  secondly,  whether  the  sovereign  authority  of  that  State  has 
conferred  on  the  court  jurisdiction  to  decide  as  to  the  disposition  of  the 
thing,  and  the  court  has  acted  within  its  jurisdiction.  If  these  consid- 
erations are  fulfilled  the  adjudication  is  conclusive  against  all  the 
world."  Story's  Confl.  of  Laws,  §  618  e.  /  Grignoi^s  Lessee  v.  Astor^  2 
How.  (U.  S.)  319,  338  ;  PeUrs  v.  Warren  Ins.  Co.,  3  Sum.  (C.  C.)  389  ; 
S.  C,  14  Pet.  99  ;  Magoun  v.  iT.  E.  Ins.  Co.,  1  Story,  157.  Such  has 
always  been  the  rule  with  respect  to  proceedings  in  rem  in  the  admi- 
ralty. Magown  v.  N.  E.  Ins.  Co.,  1  Story,  157 ;  Peters  v.  Wai^ren  Ins. 
Co.,  3  Sum.  (C.  C.)  389  ;  S.  C,  14  Pet.  99 ;  Grmit  v.  McLachlin,  4 
Johns.  34 ;  The  Mary,  9  Cranch,  126 ;  Hudson  v.  G~uestisr,  4  id. 
293 ;  Williams  v.  Armroyd,  7  id.  423 ;  Wliitney  v.  Walsh,  1  Cush. 
29.  A  judgment  vn  rem,  however,  while  it  binds  the  property  against 
all  the  world,  does  not,  if  the  defendant  does  not  appear  and  defend 
the  suit,  go  further,  and  it  cannot  be  made  the  basis  of  an  action,  even 
in  the  State  where  it  is  rendered,  to  obtain  satisfaction  out  of  other 
property.  Eastman  v.  Wadleigh,  65  Me.  251 ;  20  Am.  Rep.  695  ; 
Easterly  v.  Goodwvn,  35  Conn.  273.  Nor  will  it  support  a  personal 
action  against  a  defendant  in  a  foreign  court.  Arndt  v.  Arndt,  15 
Ohio,  33  ;  Mc  Vicker  v.  Meedy,  31  Me.  316.  This  is  happily  illustrated 
by  Sanuford,  V.  Chan.,  in  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.). 
134,182.  He  says:  "  It  is  to  be  borne  in  mind,  that  tlie  effect  of  a 
judgment  in  rem,  is  wholly  distinct  from  its  effect  against  the  person  of 
the  defendant.  It  may  be  entirely  conclusive  as  to  the  former,  and  yet 
be  inefficacioiifl  for  any  purpose,  vnpersona/m^  either  in  a  foreign  tribu- 
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nal,  or  in  the  country  where  it  is  recovered.  Thus,  in  tlie  every  day's 
occurrence,  of  the  foreclosure  of  morti^ages  in  tliis  court,  against  a 
mortgagor  who  is  personally  liable  for  the  debt,  and  by  reason  of  his 
absence  from  the  State,  is  not  served  with  process.  The  decree  is  made 
on  the  publication  of  notice,  and  in  respect  of  the  mortgaged  premises, 
is  binding  and  conclusive.  So  far,  it  is  i/n  rem.  But  if  in  the  same 
decree,  the  mortgagee  should  insert  a  clause  that  the  mortgagor  must 
pay  the  deficiency  of  the  debt,  if  any  there  should  be,  after  a  sale,  and 
awarding  execution  against  him  therefor  ;  such  clause  would  be  purely, 
in  persona/m,  and  of  no  avail  or  force,  even  in  the  court  where  the  de- 
cree was  entered." 

Another  familiar  illustration  of  the  rule  just  stated  is  found  in  pro- 
ceedings by  attachment  against  non-resident  debtors.  Judgments  ren- 
dered in  such  actions,  without  personal  service  of  the  defendant  within 
the  jurisdiction  of  the  court,  will  not  sustain  an  action.  BisseU  v. 
Briggs,  9  Mass.  468 ;  Amdt  v.  ArTidt,  15  Ohio,  33 ;  Robinson  v.  Ward, 
8  Johns.  86 ;  Kilburn  v.  Woodworth,  5  id.  41 ;  Bates  v.  Delevan, 
5  Paige,  299  ;  Thoinpswi  v.  Emmert,  4  McL.  96  ;  Melliop  v.  Doane, 
31  Iowa,  397 ;  7  Am.  Rep.  147 ;  Ward  v.  McKenzie,  33  Tex.  297 ;  7 
Am.  Rep.  261  ;  Sevier  y.  Roddie^  51  Mo.  580  ;  Freeman  on  Judgments, 
§  573 ;  Miller  v.  Dungan,  36  N.  J.  Law,  21 ;  MeDermott  v.  Clary, 
107  Mass.  501. 

§  7.  Foreign  judgments.  "  It  is  not  an  admitted  principle  of  the 
law  of  nations,"  says  Blackburn,  J.,  in  Oodard  v.  Gray,  L.  R.,  6  Q.  B. 
139, 148,  "  that  a  State  is  bound  to  enforce  within  its  territories  the  judg- 
ment of  a  foreign  tribunal.  Several  of  the  continental  nations  (includ- 
ing France)  do  not  enforce  the  judgments  of  other  countries  unless  when 
there  are  reciprocal  treaties  to  that  effect.  But  in  England  and  in  those 
states  which  are  governed  by  the  common  law,  such  judgments  are  en- 
forced, not  by  "vHlrtue  of  any  treaty,  not  by  virtue  of  any  statute,  but 
upon  a  principle  very  well  stated  by  Paeke,  B.,  in  WiUiams  v.  Jones, 
13  M.  &  W.  633  :  '  Where  a  court  of  competent  jurisdiction  has  adju- 
dicated a  certain  sum  to  be  due  from  one  person  to  another,  a  legal  ob- 
ligation arises  to  pay  that  sum  on  which  an  action  of  debt  to  enforce 
the  judgment  may  be  maintained.  It  is  in  this  way  that  judgments  of 
foreign  and  colonial  courts  are  supported  and  enforced.'  And  taking 
this  as  the  principle  it  seems  that  any  thing  which  negatives  the  exist- 
ence of  that  legal  obligation  or  excuses  the  defendant  from  the  per- 
formance of  it,  must  form  a  good  defense  to  the  action." 

It  may,  consequently,  be  shown  that  the  court  which  rendered  the 
judgment  was  without  jurisdiction,  either  of  the  subject-matter,  or  of 
the  person  against  whom  tlie  judgment  was  pronounced.      Bisclwff 
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V.  Wethered,  9  "Wall.  812  ;  Schibsby  v.  WesUnhoU,  L.  E.,  6  Q.  B.  155 ; 
Story  on  Confl.  of  Laws,  §  547 ;  Kerr  v.  Ken^,  41  N.  Y.  (2  Hand) 
272 ;  Mawry  v.  Chase^  100  Mass.  79 ;  Folger  v.  Colmnhian  Ins.  Co.^ 
99  Mass.  266  ;  Carleton  v.  jBickford,  13  Gray,  591 ;  IlicJcey  v.  Stewart, 
3  How.  (U.S.)  762 ;  Borden  y.  Fitch,  15  Johns.  121 ;  Duchess  of  King- 
ston's Case,  2  Smith's  L.  Cas.  599 ;  2  Pars,  on  Cont.  609. 

And  when  the  defendant  is  served  not  personally,  but  by  an  artificial 
mode,  and  is  not  a  subject  of  nor  resident  in  the  country  in  which  the 
judgment  is  given,  either  at  the  time  of  .contracting  the  obligation,  or 
at  the  commencement  of  the  suit,  the  judgment  will  not  be  enforced, 
for  that  would  be  to  permit  the  foreign  country  to  legislate  for  the 
whole  world.  Schibsby  v.  Westenhols,  L.  R.,  6  Q.  B.  155, 160, 161.  See 
General  Steam  Nav.  Co.  v.  Guillou,  11  M.  &  W.  877,  894 ;  Copin  v. 
Adojmson,  L.  E.,  1  Exch.  Div.  17 ;  15  Eng.  Rep.  267 ;  Buchanan  v. 
Ruclter,  9  East,  192,  194 ;  Story  on  Confl.  of  Laws,  §  547. 

So,  likewise,  a  foreign  judgment  may  be  impeached  if  it  is  shown  to 
have  been  obtained  by  fraud.  Beimers  v,  Druce,  23  Beav.  145 ; 
Lazier  v.  Westcott,  26  N.  T.  (12  Smith)  146  ;  Henderson  v.  Henderson 
6  Q.  B.  288  ;  Banhin  v.  Goddard,  54  Me.  28,  and  53  id.  389 ;  Wood 
V.  Watkhismi,  17  Conn.  500 ;  Welch  v.  SyTces,  3  Gil.  197 ;  Bogers  v. 
Gwinn,  21  Iowa,  59  ;  Dunlap  v.  Cody,  31  id.  260 ;  7  Am.  Eep.  129, 
and  note.  And  it  is  said  by  Phillimore,  J.,  in  Jfessina  v.  Petrococchino, 
L.  E.,  4  P.  C.  144,  159,  that  a  foreign  judgment  of  a  competent  court 
may  be  impeached  if  it  carries  on  the  face  of  it  a  manifest  error ;  if  it 
is  shown  to  have  been  obtained  by  fraud,  or  to  be  wanting  in  the  con- 
ditions of  natural  justice ;  and  it  cannot  be  applied  to  persons  others 
than  those  who  were  parties  to  the  litigation  decided  by  it,  except  in 
cases  where  the  judgment  is  in  rem. 

How  far  a  mistake  of  law  or  fact,  unless  shown  to  be  intentional  on 
the  part  of  the  trilnmal  giving  the  judgment,  can  be  set  up  to  invali- 
date the  judgment  has  been  a  question  greatly  mooted.  The  tendency 
of  the  later  English  and  American  cases  seems  to  be  to  regard  for- 
eign judgments  quite  as  conclusive  as  domestic  judgments.  A  for- 
efgu  judgment  cannot,  therefore,  be  impeached  on  the  ground  that  it 
is  erroneous  on  the  merits.  Banhin  v.  Goddard,  55  Me.  389 ;  Konitzky 
V.  Meyer,  49  N.  Y.  (4  Sick.)  571 ;  Low  v.  Mussey,  41  Yt.  393 ;  SiUer 
Lake  Bank  v.  Harding,  5  Ham.  (Ohio)  545.  And  see  note  to  An- 
drews v.  Herriot,  4  Cow.  508  ;  Freeman  on  Judgm.,  §  597  ;  Bank  of 
Aust/ralasia  v.  Nias,  16  Q.  B.  717;  Bank  of  Australasia  v.  Hard- 
imj,  9  C.  B.  661 ;  Yanqnelin  v.  Boua/rd,  15  C.  B.  (N.  S.)  341 ;  DeCosse 
Brissacx.  Rathbotu,  6  H.  &  N.  301.     Nor  by  reason  of  a  mistake  of 
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•  law.     Godard  v.  Gray,  L.  R.,  6  Q.  B.  139 ;  Castigue  v.  Imrie,  L.  E,., 
4  n.  L.  414. 

But  whei-e  it  v/as  admitted  that  the  law  of  the  foreign  tribunal  had 
not  been  correctly  declared  by  its  judgment,  it  was  not  regarded  as 
binding  upon  an  Enghsh  court.  Meyer  v.  Ealli,  L.  R.,  1  C.  P.  Div. 
358. 

The  doctrine  as  to  the  conclusiveness  of  a  foreign  judgment  upon  the 
merits  as  suggested  above  has  not  always  been  here  tried  with  distinct- 
ness. Indeed,  it  has  been  declared  by  eminent  authority  that  when 
the  action  is  directly  on  a  foreign  judgment  or  decree  it  is  no  more 
ihsm 2yri7na  facie  evidence.  Story  on  Confl.  of  Laws,  §  60 Y ;  Andrews 
V.  Hei'riot,  4  Cow.  508,  and  note,  p.  523. 

Although  the  rule  is  otherwise  where  a  judgment  obtained  in  a 
foreign  tribunal  is  set  up  as  a  defense  to  an  action  upon  the  same  cause 
of  action  (Story  on  Confl.  of  Laws,  §  598 ;  Phillips  v.  IlunUr^  2  H. 
Bl.  402 ;  Mills  v.  Duryee,  2  Am.  L.  Cas.  597,  612) ;  or,  as  the  rule  is 
sometimes  stated,  a  foreign  judgment  is  conclusive  as  a  defense,  but 
only  affords  a  presumption  when  made  the  foundation  of  a  suit. 
Monroe  v.  Douglass,  4  Sandf,  Ch.  126,  181 ;  Mills  v.  Duryee,  2  Am. 
L.  Cas.  597. 

The  tendency  of  modern  authorities  is,  as  we  have  seen,  to  regard  a 
foreign  judgment  as  equally  conclusive  when  used  either  as  a  defense 
or  affirmatively  as  a  cause  of  action. 

But  since  real  estate  is  subject  exclusively  to  the  laws  of  the  State 
in  which  it  is  located,  a  decree  or  judgment  of  a  foreign  State  touching 
real  property  is  void  in  the  State  where  the  property  is  situated.  It  is 
true  that  a  foreign  court  may  decree  the  performance  of  contracts 
relating  to  land  without  their  jm-isdiction  {Penn  v.  Lord  Baltimore,  2 
Lead.  Cas.  in  Eq,  1806,  and  cases  cited;  .DeJclyn  v.Watkins,  3  Sandf. 
Ch.  185) ;  but  such  a  decree  can  only  be  enforced  against  the  person 
of  the  defendant  in  the  foreign  court  of  the  State  where  the  property 
is  situated.     Pavis  v.  Ileadly,  22  N.  J.  Eq.  115. 

§  8.  Judgments  of  courts  of  sister  States.  Aside  from  the  con- 
stitution of  the  United  States,  the  judgments  of  other  States  of  the 
Union  have  no  higher  force  or  validity  than  foreign  judgments.  Seevers 
V.  Clements,  28  Md.  426  ;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267. 

Article  4,  section  1  of  the  Constitution  of  the  United  States  declares 
that  "  full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State  ;  and  the  congresf 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedmgs  shall  be  proved,  and  the  effect  thereof." 
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In  pursuance  of  this  authority,  congress,  on  the  24th  of  May,  1790 
(1  R.  S.  [U.  S.],  §  905),  enacted  as  follows : 

"  The  records  and  judicial  proceedings  of  the  courts  of  any  State  or 
Territory,  or  of  any  such  country,  shall  be  proved  and  admitted  in  any 
other  court  within  the  United  States  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  chief  justice  or  presiding  magistrate,  that  the 
said  attestation  is  in  due  form.  And  the  said  records  and  judicial  pro- 
ceedings so  authenticated  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  which  they  are  taken." 

A  wide  diversity  of  opinion  has  arisen  in  the  construction  of  this 
constitutional  provision,  and  of  the  statute.  On  the  one  hand  it  hiis 
been  claimed  that  the  act  of  congress  only  provided  for  the  admission 
of  such  records  as  evidence,  but  inasmuch  as  a  judgment  rendered  in  a 
court  not  having  competent  jurisdiction  is  a  nullity,  it  is  always  compe- 
tent to  inquire  into  the  jurisdiction  of  the  court  in  which  the  judg- 
ment offered  in  evidence  was  rendered,  and  for  the  purpose  of  such 
inquiry  to  contradict  the  record  ;  and  that  such  want  of  jurisdiction 
may  be  shown  either  as  to  the  subject-matter,  or  the  person,  or  in  pro- 
ceedings in  rem  as  to  the  thing.  Pennywit  v.  Foote,  27  Ohio  St.  600  ; 
Folger  v.  Coluwhian  Ins.  Co. ,  99  Mass.  467 ;  Iloffman  v.  Hoffman, 
46  N.  Y.  (1  Sick.)  40  ;  7  Am.  Rep.  299  ;  Bissel  v.  Briggs,  9  Mass. 
462  ;  Christmas  v.  Riissell,  5  Wall.  290 ;  Harris  v.  Ha7\hman,  14 
How.  (U.  S.)  334 ;  United  States  v.  Arredorulo^  6  Pet.  691 ;  Voorhees 
v.  Bank  of  United  States,  10  id.  475  ;  Machay  v.  Gordon,  34  N.  J. 
286  ;  Story  on  Const.,  §  1307 ;  Story  on  Confl.  of  Laws,  §  609  ;  Paine' s 
Lessees  v.  Mooreland,  15  Oliio,  445 ;  Marx  v.  Forde,  51  Mo.  69  ;  S.  C, 
11  Am.  Eep.  432. 

On  the  contrary,  it  has  been  held  that  the  act  declared  that  the 
record  duly  authenticated  shall  have  such  faith  and  credit  as  it  had  in 
the  State  from  whence  it  was  taken ;  and  therefore,  if  in  that  State  it 
had  faith  and  credit  of  evidence  of  the  highest  nature,  viz.,  record 
evidence  unimpeachable,  it  should  have  the  same  in  every  other  State, 
and  that  therefore,  where  the  record  disclosed  the  jurisdictional  facts,  it 
could  not  be  controverted  in  the  tribunals  of  another  State.  Zepp  v. 
Hager,  70  111.  223  ;  Craft's  Adm'rs  v.  Clark,  31  Iowa,  77 ;  Faber  v. 
H(/oey,  117  Mass.  107  ;  19  Am.  Hep.  398  ;  Carleton  v.  Biclfm'd  13 
Gray,  591 ;  TItompson  v.  Whitman,  18  Wall.  457;  Mills  v.  Duryee, 
7  Cranch,  484  ;  2  Am.  Lead.  Cas.  597  ;  Freeman  on  Judgments,  §  561 ; 
Westcott  V.  Brown,  13  Ind.  83  ;  Hall  v.  Williams,  6  Tick.  232;  Shum- 
way  V.  StiUmmi,  6  Wend.  447. 
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§  9.  Superior  and  inferior  courts.  The  distinction  between  the 
proceedings  of  superior  and  inferior  courts  is  clearly  stated  by  Field,  J., 
in  Galpvn  v.  Page,  18  Wall.  350,  365.  "  A  superior  court  of  general 
jurisdiction  proceeding  within  the  general  scope  of  its  powers,  is  pre- 
sumed to  act  rightly.  All  intendments  of  law,  in  such  cases,  are  in  favor 
of  its  acts.  It  is  presumed  to  have  jurisdiction  to  give  the  judgments 
it  renders  until  the  contrary  appears.  And  this  presumption  embraces 
jurisdiction  not  only  of  the  cause  or  subject-matter  of  the  action  in 
which  the  judgment  is  given,  but  of  the  parties  also.  The  rule  is  dif- 
ferent with  respect  to  courts  of  special  and  limited  authority ;  as  to 
them  there  is  no  presumption  of  law  in  favor  of  their  jurisdiction ; 
that  must  affinnatively  appear  by  sufficient  evidence,  or  proper  aver- 
ments in  the  record,  or  their  judgments  will  be  deemed  void  on  their 
face."  Shufeldt  v.  Buckley,  45  111.  223 ;  Mills  v.  Martin,  19  Johns. 
34 ;  F(yrd  v.  Babooch,  1  Denio,  158  ;  Sears  v.  TeT-ry,  26  Conn.  273  ; 
Ohio  (&  M.  R.  R.  Co.  V.  Shultz,  31  Ind.  150 ;  Thompson  v.  Multruymah 
Co.,  2  Oreg.  34 ;  Crepps  v.  Burden,  1  Smith's  L.  Cas.  816,  819.  The 
jurisdictional  facts  may  be  shown  aliunde  the  record.  Van  Beusen  v. 
Sweet,  51  N.  Y.  (6  Sick.)  378  ;  Jolley  v.  Foltz,  34  Cal.  321. 

And  the  record  of  proceedings  may  be  contradicted  by  any  compe- 
tent proof  that  the  court  did  not  have  jurisdiction  either  of  the  person 
or  of  the  subject-matter.  Rowley  v.  Howard,  23  Cal.  401 ;  Pardon 
V.  Bwire,  23  111.  574 ;  First  Nat.  Banh  v.  Balcom,  35  Conn.  351. 

"When,  however,  the  question  of  jurisdiction  has  been  determined, 
the  judgment  of  an  inferior  tribunal  is  as  conclusive  upon  the  merits 
as  a  judgment  of  a  court  of  general  jurisdiction.  Reid  v.  Spoon, 
QQ  N.  C.  415 ;  Shoemaker  v.  Brown,  10  Kans.  383  ;  Bernal  v.  Lynch, 
36  Cal.  135 ;  Sheldon  v.  Wright,  5  N.  Y.  (1  Seld.)  497. 

§  10.  Action,  wlien  to  be  brought.  In  general,  actions  on  judg- 
ments are  not  limited  by  the  statute  of  limitations.  Dudley  v.  Lind.- 
sey,  9  B.  Monr.  (Ky.)  488 ;  Mitchell  v.  Mitchell,  8  Humph.  (Tenn.) 
359 ;  Todd  v.  Crurnh,  5  McL.  172 ;  Pease  v.  Iloioard,  14  Johns.  479. 
But  in  most  if  not  all  of  the  States,  the  statute  has  been  extended  to 
judgments.  Angel  on  Lim.,  §  83,  et  seq.  Thus,  in  New  York,  a  judg- 
ment rendered  in  a  court  of  record  of  the  United  States,  or  elsewhere, 
is  presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time  when  the  party  recovering  it  was  first  entitled  to 
a  mandate  to  enforce  it.  Code,  §  376.  The  general  rule  that  judg- 
ments are  not  within  the  statute  seems  to  be  confined  to  judgments  of 
courts  of  record.  Hence  a  judgment  of  a  justice  of  the  peace  is  within 
the  statute.  Lester  v.  Redmond,  6  Hill,  590  ;  Bam^negan  v.  Murphy, 
13  Mete.  251  ;  Woodma/n  v.  Som&rset,  37  Me.  29 ;  Burd  v.  McGregor, 
Vol.  lY.— 25 
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2  Grant  (Penn.),  353.  So,  also,  foreign  judgments  have  been  held  to 
be  within  the  statute  on  the  theory  that  they  are  but  p^^ima  facie  evi- 
dence of  debt,  of  no  higher  nature  than  a  simple  contract.  Pease  v. 
Howard,  14  Johns.  479;  Walker  v.  Witter,  Doug.  1  ;  Harris  v. 
Saunders,  4  Barn.  &  Ores.  411. 

Judgments  of  sister  States  have  also  been  held  to  be  within  the 
statute,  but  in  some  cases  the  statute  of  the  State  where  the  judgment 
was  rendered  was  held  to  govern  {Huhhell  v.  Coudrey,  5  Johns.  132 ; 
S.  P.,  BisseU  V.  Hall,  11  Johns.  168),  whUe  in  others,  the  statute  of 
the  State  where  the  action  on  the  judgment  is  brought  has  been  ap- 
plied. McElmoyle  v.  Cohen,  13  Peters  (U.  S.),  312 ;  Brown  v.  Par- 
ker, 28  Wis.  21. 

§  11.  Recovery,  nature  and  amount.  At  common  law  a  judg- 
ment does  not  carry  interest.  Thompson  v.  Morrow,  2  Cal.  99.  Hence^ 
in  an  action  on  a  judgment  of  a  sister  State,  the  common  law  will  be 
presumed  to  prevail,  and  no  interest  will  be  allowed.  Tlioirnpson  v. 
Morrow,  2  Cal.  99.  But  in  some  of  the  States  interest  is  allowed. 
Johnson  V.  Tuttle,  17  Abb.  Pr.  (N.  Y.)  315 ;  Harrington  v.  Glenn,  1 
Hill  (S.  C),  79. 

How  far  a  recovery  in  trespass  or  trover  operates  as  a  transfer  of 
title  to  chattels  is  not  a  settled  point.  Lovejoy  v.  Murray,  3  Wall, 
(U.  S.)  1,  14,  15. 

§  12.  Defenses.  The  presumptions  tre  in  favor  of  the  validity  of  a 
judgment  of  a  court  of  general  jurisdiction.  Peher  v.  Wright,  G8  Penn. 
St.  471 ;  Bead  v.  The  City  of  Buffalo,  4  Abb.  Ct.  App.  (N.  Y.)  22 ; 
S.  C,  3  Keyes,  4A^ ',  Drake  v.  Buvenick,  4c^  Cal.  455.  When  the 
record  is  silent  as  to  what  was  done,  it  will  be  presumed  that  what 
ought  to  have  been  done  was  not  only  done,  but  rightly  done.  But 
when  the  record  states  what  was  done,  it  will  not  be  presumed  that 
something  different  was  done.     Hahn  v.  Kelly,  34  Cal.  407. 

The  plea  of  mil  tiel  record  puts  in  issue  the  existence  of  the  judg- 
ment {Stevens  v.  Fisher,  30  Yt.  200),  and  puts  the  plaintiff  to  the 
proof  of  a  full  record  of  judgment.  Wright  v.  FletcJier,  12  Vt.  431 ; 
Fitch  V.  Porter,  8  Ircd.  (N.  C.)  L.  511.  This  plea  raises  an  issue  to 
be  tried  by  a  jury.  Bisclwff  v.  Wethered,  9  Wall.  812.  Nil  debet  is 
an  answer  to  an  action  on  a  judgment.  Indianapolis,  B.  cfc  W.  R.  R. 
Co.  V.  Risky,  50  Ind.  CO. 

Payment  may  always  be  pleaded  to  a  judgment.  Gulick  v  Lod&r, 
13  N.  J.  Law,  G8  ;  Cameron  v.  Fowler,  5  Hill,  306.  But  nxd  tiel  record 
and  payment  cannot  both  be  pleaded.  RiUy  v.  Riley,  20  N.  J.  Law, 
114. 

A  defense  which  might  have  been  made  in  the  original  suit  is  not 
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available  in  an  action  on  the  judgment.  Noble  v.  Merrill^  48  Me. 
140 ;  Guinard  v.  Heysinger,  15  111.  288  ;  Ellis  v.  Clar-ke,  19  Ark. 
420 ;  Flint  v.  Sheldon,  13  Mass.  443 ;  Taylor  v.  Harris,  21  Tex. 
438 ;  Marris  v.  Boomer,  16  Wis.  547.  So  a  party  cannot  set  up  as  a 
defense  to  a  judgment,  matters  on  which  he  had  based  a  petition 
therein  which  had  been  decided  against  him.  Poorman  v.  Mitchell, 
48  Mo.  45.  On  a  similar  principle,  the  consideration  of  the  judgment 
cannot  be  inquired  into.  Brown  v.  Trulock,  4  Blackf.  (Ind.)  429 ; 
Cottle  V.  Cole,  20  Iowa,  481. 

So  it  has  been  held  that  proof  of  the  payment  of  part  of  a  claim  prior 
to  the  entry  of  judgment  was  not  available  in  an  action  on  the  judg- 
ment. Bird  V.  Smith,  34  Me.  63.  But  evidence  of  payments  made 
after  suit  brought  which  the  judgment  creditor  promised  to  apply  in 
satisfaction,  was  deemed  proper  in  Cameron  v.  Fowler,  5  Hill,  306  j 
and  when,  as  under  the  Code,  law  and  equity  are  administered  by  the 
same  tribunal,  a  state  of  facts  which  would  entitle  a  judgment  debtor 
to  maintain  an  action  in  equity  to  set  aside  the  judgment  may  be 
pleaded  in  an  action  on  the  judgment.  Dobson  v.  Pearce,  12  N.  Y. 
(2  Kern.)  156. 

A  judgment  may  be  impeached  for  fraud.  Rogers  v.  Rogers,  15  B. 
Monr.  (Ky.)  364;  Whetstone  v.  Whetstone,  31  Iowa,  276;  Cowinx, 
Toole,  id.  513;  Arnory  v.  Amroy,  3  Biss.  (C.  C.)  266;  Davis  v- 
Davis,  61  Me.  395;  Coffee  v.  Neely,-^  Heisk.  (Tenn.)  304;  Ward  v. 
Quinliviii,  57  Mo.  425 ;  Dohson  v.  Pearce,  12  N.  Y.  (2  Kern.)  156. 

So,  a  judgment  rendered  by  a  court  not  having  jurisdiction  of  the 
parties,  and  of  the  subject-matter  is  void.  Dorsey  v.  Kendall,  8  Bush 
(Ky.),  294 ;  Starhuch  v.  Murray,  5  "Wend.  148 ;  Sears  v.  Terry,  26 
Conn.  273.  A  judgment  pronounced  by  a  tribunal  having  no  author- 
ity to  determine  the  matter  in  issue,  is  necessarily  and  incurably  void 
and  may  be  shown  to  be  so  in  any  collateral  or  other  proceedings  in 
which  it  is  drawn  in  question.  Gilliland  v.  Sellers''  Adinr,  2  Ohio  St. 
223  ;  Morse  v.  Presby,  5  Foster,  299 ;  Eaton  v.  Badger,  33  N.  H. 
228;  King  v.  Poole,  36  Barb.  242;  Blair  v.  Cummings,  39  Cal.  667  ; 
Williamson  v.  Berry,  8  How.  (U.  S.)  492.  See  Crepp  v.  Durden,  1 
Smith's  L.  Cas.  824.  But  if  the  judgment  be  one  of  a  court  of  supe- 
rior jurisdiction,  all  the  jurisdictional  facts  will  be  presumed  in  its  favor. 
Potter  V.  Merchants'  Bank,  28  N.  Y.  (1  Tiii.)  656 ;  Wells  v.  Water- 
house,  '2i'2i  Me.  131 ;  Withers  v.  Patterson,  27  Tex.  491 ;  Reynolds  v. 
Stansbery,  20  Ohio,  344;  Freeman  on  Judgments,  §  124  ;  ante,  188,  §  6. 
But  this  presumption  extends  only  to  those  matters  in  reference  to 
■which  the  record  is  silent.     If  facts  are  stated  from  which  a  want  of 
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jurisdiction  can  be  shown,  the  judgment  is  void.     Clark  v,  ThoTrvpson, 
47  111.  25  ;  Hahn  v.  Kelly,  34  Cal.  391. 

Jurisdiction  of  the  party  defendant  can  be  acquired  only  by  notice 
to  him,  or  by  his  consent  and  voluntary  appearance,  and  when  there 
has  been  no  valid  notice  or  appearance,  the  judgm^t  is  a  nullity. 
Nelson  v.  Bochwell,  14  111.  375  ;  Wingate  v,  Haywood,  40  N.  H.  437 ; 
Harris  v.  Hardeman,  14  How.  334.  If  the  record  recites  an  appear- 
ance by  attorney,  this  recital  is  conclusive  in  a  proceeding  upon  the 
judgment.  Brown  v.  Nichols,  42  N.  Y.  (3  Hand)  26 ;  Hamilton  v. 
Wright,  37  N.  Y.  (10  Tiff.)  502  ;  Ca/rpmtier  v.  Oakland,  30  Cal.  439. 
See  Dunlrip  v.  Cody,  31  Iowa,  260  ;  7  Am.  Rep.  129 ;  contra^  Bodv^tha 
V.  Goodrich,  3  Gray,  508. 

Whether,  when  the  record  of  a  court  of  general  jurisdiction  recites 
matters  showing  that  the  court  had  jurisdiction  of  the  parties  and  the 
subject,  these  recitals  can  be  contradicted  by  extrinsic  evidence,  is  a 
question  upon  which  the  decisions  remain  in  conflict. 

In  the  following  cases  it  has  been  held  that  the  record  imports  abso- 
lute verity  and  cannot  be  contradicted  by  extrinsic  evidence  ( Westcott 
V.  Brown,  13  Ind.  83  ;  Hall  v.  Williams,  6  Pick.  232 ;  Zepp  v.  Hager, 
70  111.  223 ;  Farr  v.  Zadd,  37  Yt.  156 ;  Eastma/n  v.  Waterman,  26 
id.  494 ;  Atdtman  v.  McLean,  27  Iowa,  129 ;  Penohscott  R.  R.  Co. 
V.  Weeks,  52  Me.  456  ;  Hotchkiss  v.  Cutting,  14  Minn.  537) ;  but  in  the 
following  cases  a  contrary  opinion  has  prevailed.  Edwards  v,  Toomer, 
14  S.  "it  M.  75  ;  Smith  v.  The  StaU,  13  id.  140 ;  Goudy  v.  HaU,  30 
111.  109  ;  Wehster  v.  Reid,  11  How.  (U.  S.)  437  ;  Baldwin  v.  Ein^mel, 
16  Abb.  Pr.  (N.  Y.)  353 ;  Newcomb  v.  Dewey,  27  Iowa,  381 ;  Pen- 
nytoit  V.  Foote,  27  Ohio  St.  600  ;  Christmas  v.  Russell,  5  Wall.  290 ; 
Hoffman  v.  Hoffmo/n,  46  N.  Y.  (1  Sick.)  30 ;  7  Am.  Rep.  299. 

A  judgment  rendered  by  a  judge  who  is  disqualified  by  consanguin- 
ity is  utterly  void.  Chambers  v.  Clearwater,  1  Abb.  Ct.  App.  341 ; 
1  Keyes,  310. 

Every  judgment  against  a  married  woman,  which  does  not  show  upon 
its  face  her  liability,  is  a  void  judgment.  Swayne  v.  Lyon,  67Penn.  St. 
439 ;  Morse  v.  Toppan,  3  Gray,  411 ;  Griffith  v.  Clarke,  18  Md.  457 ; 
Higgins  v.  Peltzer,  49  Mo.  152.  This  is  on  the  ground  that  a  judgment 
creates  a  debt  and  can  therefore  be  taken  only  against  one  capable  of 
contracting  a  debt.  Morse  v.  Toppan,  3  Gray,  411.  But  the  plea  of 
infancy  is  a  personal  plea,  which  may  be  waived,  and  a  judgment  against 
an  infant  is  not,  therefore,  void.  Smith  v.  McDonald,  42  Gal.  484; 
Freeman  on  Judgments,  §  151. 

As  to  lunatics,  however,  the  rule  is  that  judgments  taken  against 
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them  are  neither  void  nor  voidable.     Norton  v;  Harding^  3  Oreg.  301 ; 
Wood  V.  Bayard,  63  Penn.  St.  320 ;  FosUr  v.  Jams,  23  Ga.  168. 


ARTICLE  II. 

OF   ACTIONS  UPON    DECREES. 

Section  1.  In  general.  Some  doubt  has  been  expressed  as  to 
whether  an  action  at  law  will  lie  upon  the  decree  of  a  court  of  equity. 
Hugh  V.  Higgs,  8  Wheat.  (LF.  S.)  69T ;  Stover  v.  Ilinkley,  cited  in 
Post  v.  Neajle,  3  Cai.  37,  n.  But  it  seems  to  be  now  well  settled, 
that  in  every  instance  in  which  an  action  of  debt  can  be  maintained 
upon  a  judgment  at  law  for  a  sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained  upon  a  decree  in  equity  which 
is  for  an  ascertained  and  specific  amount,  and  nothing  more.  Pen- 
nington V.  Gibson,  16  How.  (U.  S.)  65,  77 ;  Chandler  v.  WarTe7i,  30 
Vt.  510 ;  Ames  v.  Hoy,  12  Cal.  11 ;  Sadler  v.  Robins,  1  Camp.  253  ; 
Wa/rren  v.  MoCaHhy,  25  111.  95 ;  Post  v.  Neajie,  3  Cai.  22 ;  Pu- 
hois  V.  P^ibois,  6  Cow.  496. 

So  an  action  at  law  can  be  maintained  upon  a  decree  of  a  court  of 
admiralty,  awarding  a  specified  sum  as  salvage  {Brovyri  v.  Bridge,  li  >6 
Mass.  563) ;  but  it  must  appear  from  the  decree  that  it  was  the  inten- 
tion of  the  court  to  render  a  personal  judgment.  SeUgman  v.  Kalk- 
rrum,  17  Cal.  152. 

A  bill  in  equity  may  be  brought  to  carry  a  former  decree  into  exe- 
cution. This  happens  generally  in  cases  where  parties  having  neg- 
lected to  proceed  upon  the  decree,  their  rights  under  it  become  so  em- 
barrassed by  a  variety  of  subsequent  events  that  it  is  necessary  to  ha\'e 
the  decree  of  the  com-t  to  settle  and  ascertain  them  (Story's  Eq.  PL, 
§  429  ;  LvnUm  v.  Potts,  5  Blackf.  [Ind.]  396,  399) ;  but  the  principles 
governing  such  cases  do  not  seem  to  be  distinctly  defined. 
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CHAPTER  LXXXVIII. 

LANDLORD  AND  TENANT. 
ARTICLE  I. 

TENANCY,    HOW    CREATED. 

Section  1.  In  general.  It  will  be  difficult  to  do  justice  to  tlie  sub- 
ject ol  this  chapter,  without  repeating  to  some  extent  what  has  been 
said  in  treating  of  the  action  of  ejectment  as  between  landlord  and 
tenant,  jet  an  effort  will  be  made  to  avoid  such  repetition. 

Tenancy  is  a  holding  or  a  mode  of  holding  an  estate.  Modern 
usage  limits  the  application  of  the  term  to  a  holding  of  real  property 
by  one  party,  in  subordination  to  another,  who  has  or  claims  a  superior 
right.  The  person  having  or  holding  the  temporary  possession  of  the 
estate  is  caUed  the  tenant ;  the  person  under  whom  he  holds,  the  land, 
lord. 

The  terms  "  real  property"  include  not  only  lands,  or  corporeal  heredit- 
ajnents,  but  commons,  ways,  fisheries,  franchises,  estovers,  annuitiesj 
rent  charges,  and  all  other  incorporeal  hereditaments ;  any  or  all  of 
which  may  be  the  subject  of  a  lease. 

In  order  to  create  the  relation  of  landlord  and  tenant  nothing  is  es- 
sential except  a  contract,  express  or  implied,  between  the  parties,  for 
the  possession  of  such  property,  and  the  reservation  to  the  landlord  of 
some  reversionary  interest  therein.  The  consideration  is  usually  a 
stated  rent,  but  mere  favor,  or  something  paid  at  the  inception  of  a 
tenancy,  is  sufficient  to  sustain  it.  See  Hunt  v.  Comstock,  15  Wend. 
665  ;  Oshorne  v.  Ihim^phrey^  7  Conn.  335. 

§  2.  Tenancy  by  implication.  The  law  will,  in  general,  imply  a 
tenancy,  whenever  one  party  occupies  land  by  permission  of  another 
who  owns  or  has  a  superior  right  to  it.  Thus  an  occupation  pending 
tlie  execution  of  a  lease ;  or  under  a  conditional  agreement  for  a  pur- 
chase if  title  can  ])c  made ;  or  under  a  proposition  to  either  lease  or  pur- 
chase on  specific  terms,  not  followed  by  notice  of  election  |o  purchase, 
constitutes  the  occupier  a  tenant.  Ilamerton  v.  Steady  5  D.  &  R.  206  ; 
3  B.  &  C.  478 ;  J)oe  d.  Newhy  v.  Jackson,  2  D.  &  R.  514 ;  1  B.  & 
C.  448 ;  Ha/rtvoeU  v.  Black,  48  111.  301 ;  Harris  v.  Frmk,  49  N.  Y. 


LANDLOED    AND    TENANT.  199 

(4  Sick.)  24  ;  10  Am.  Rep.  318  ;  Wright  v.  Roberts,  52  Wis.  161.  A 
person  who  enters  upon  land  tortiously,  but  afterward  consents  to  hold 
under  the  owner,  becomes  a  tenant ;  but  the  assent  of  the  landlord 
alone  is  not  sufficient  to  make  him  a  tenant.  Ackerman  v.  Lyman,  20 
Wis.  454. 

The  failure  of  one  who  enters  and  occupies  under  a  contract  of  pur- 
chase, to  pay  the  purchase-money,  will  not  entitle  the  vendor  to  rescind 
that  contract,  and  treat  the  purchaser  as  a  tenant.  Tucker  v.  Adams, 
52  Ala.  254 ;  Watkins  v.  Ilolman,  16  Pet.  25. 

As  between  tenants  in  common,  no  tenancy  will  ordinarily  be  implied 
from  the  mere  occupancy  of  the  common  property  by  one,  to  the  ex- 
clusion of  the  other,  without  contract.  Bird  v.  Earle,  15  Fla.  447 ; 
Kline  v.  Jacohs,  68  Penn.  St.  57.  But,  it  seems,  a  tenancy  may  be  im- 
plied where  one  of  three  persons  named  as  grantees  in  a  deed  of  land 
pays  no  part  of  the  purchase-money,  and  neither  claims  title  nor  exer- 
cises control  over  the  property  for  years,  but  leaves  the  others  in  pos- 
session. Webster  v,  Holland,  58  Me.  168.  And  if  partners  occupy 
premises  belonging  to  two  of  their  number  as  tenants  in  common  and 
pay  rent,  this  will  create  the  relation  of  landlord  and  tenant.  Chopin 
V.  Foss,  75  111.  280. 

Payment  and  receipt  of  money  as  rent  are  themselves  circumstances 
from  which  a  tenancy  may  be  implied,  even  where  such  payment  is 
under  an  invalid  agreement.  Knight  v.  Bennett,  3  Bing.  361 ;  11 
Moore,  227;  Morris  v.  Niles,  12  Abb.  Pr.  103.  A  tenancy  may  also 
be  implied  from  a  variety  of  other  circumstances,  such  as  the  taking  of 
the  key  of  a  dwelling  for  the  purpose  of  occupying  it  {Little  v.  Martin, 
3  Wend.  219) ;  attorning  to  an  infant,  although  he  does  not  assent  to 
it  {Doe  d.  Miller  v.  Noden,  2  Esp.  530) ;  acknowledging  possession  and 
agreeing  to  pay  rent  {Goodman  v.  Jones,  26  Conn.  264) ;  allowing  a 
vendor  to  occupy  premises  until  the  payment  of  a  mortgage  {Hunt  v. 
Comstock,  15  Wend.  665) ;  or  entering  under  an  agreement  to  accept  a 
lease  and  afterward  refusing  it.     Anderson  v.  Prindle,  23  Wend.  619. 

One  who  takes  or  occupies  under  a  tenant  with  notice  when  the  term 
will  end  is  liable  as  a  tenant  to  the  original  lessor.  Schilling  v.  Holmes, 
23  Cal.  227  ;  Coit  v.  Palmer,  7  Robt.  413 ;  S.  C,  4  Abb.  (N.  S.)  140 ; 
S.  C.  affirmed,  51  N.  Y.  (6  Sick.)  647.  Otherwise  as  to  one  who  merely 
occupies  jointly  with  him  alone.     Carver  v.  Palmer,  33  Mich.  342. 

Mere  occupation  of  premises  without  the  privity  or  consent  of  the 
owner,  or  without  any  recognition  of  the  rights  of  the  landlord,  does  not 
create  any  tenancy.  Doe  d.  Rogers  v.  Pullen,  2  Bing.  N.  C.  749 ; 
Doe  d.  Bingham  v.  Cartwright,  3  B.  &  Aid.  326 ;  Benjamin  v.  Benjor 
min,  5  N.  Y.  (1  Seld.)  388  ;  Hall  y^  Jacob,  7  Bush  (Ky.),  595. 


200  LANDLOKD    AND    TENANT 

A  permitted  occupation  of  premises  by  a  servant  of  the  o\vner  for 
the  more  convenient  performance  of  his  duties,  even  though  it  con- 
tinues for  a  temporary  pui-pose  after  his  term  of  service,  or  a  sum  is 
deducted  from  his  wages  on  account  of  it,  gives  no  est^e.  White  v. 
BayUy,  10  C.  B.  (N.  S.)  227 ;  Kerrains  v.  Feoj)U,  60  N.  Y.  (15  Sick.) 
221 ;  S.  C,  19  Am.  Eep.  158  ;•  Hunt  v.  Colson,  3  Moore  &  S.  790  ;  Mc- 
Quade  v.  Emmons,  38  N.  J.  Law,  397. 

Nor  will  participation  in  the  profits  of  land,  not  occupied  to  the  ex- 
clusion of  the  owner,  amount  to  a  tenancy.  Johnson  v.  Carter,  16 
Mass.  443 ;  Walker  v.  Fitts,  24  Pick.  191. 

The  effect  of  a  tenant's  holding  over  will  be  considered  hereafter. 

§  3.  Tenancy  by  express  agreement.  A  contract  creating  a  ten- 
ancy is  technically  called  a  lease  or  demise.  It  may  be  made  and  proved 
either  by  word  of  month  or  by  writing ;  and,  if  in  writing,  it  may  be 
either  a  mere  memorandum,  a  letter  or  series  of  letters,  or  a  formal 
instrument  with  or  without  a  seal.  The  form  or  phraseology  of  a  lease 
is  not  material  to  its  validity  or  effect,  provided  it  clearly  shows  the  in- 
tention of  the  one  party  to  put  the  other  in  possession  of  the  premises, 
and  of  the  latter  to  assume  such  possession  for  some  determinate 
period. 

A  lease  may  be  distinguished  from  a  mere  agreement  for  a  lease, 
by  its  purporting  to  convey  to  the  tenant  a  j^resent  right  of  posses- 
sion, without  contemplating  the  execution  of  any  further  instrument 
for  the  purpose.  The  legal  effect  of  the  two  instruments  distinguishes 
them  still  more  widely.  The  former,  upon  its  execution,  confers  on  the 
tenant  an  interest  in  the  land,  and  the  term  becomes  vested  in  hun  im- 
mediately upon  his  entry.  The  latter  confers  no  present  legal  interest 
in  the  premises,  yet  it  will  operate  as  a  license  to  enter  thereon,  and 
then  if  the  intended  landlord  refuses  to  execute  the  lease  the  proposed 
tenant  can  enforce  a  specific  performance,  or  recover  his  damages. 
Price  V.  Williams,  1  M.  &  W.  6. 

The  use  of  the  word  "  agreement "  is  not  decisive  of  the  character  of 
the  instrument,  nor  will  words  of  present  demise  make  it  a  lease,  if 
a  contrary  intention  can  be  clearly  inferred  from  the  rest  of  the  paper. 
John  V.  Jenkins,  1  C.  &  N.  233  ;  3  Tyr.  170 ;  Weed  v.  Crocker,  13 
Gray,  219 ;  Tempest  v.  Rawlin<j,  13  East,  18 ;  Fenner  v.  Hepburn,  2 
Y.  &;  C.  159.  The  intention  of  the  parties  is  to  be  sought  from  the 
whole  instrument,  and  that  must  govern  its  construction.  Poole  v. 
BentUy,  12  East,  168  ;  Doe  d.  Morgan  v.  Powell,  8  Scott,  N.  R.  687; 
7  M.  &  G.  980 ;  8  Jur.  1123  ;  Morgan  d.  Bowding  v.  Bissell,  3  Taunt. 
65 ;  People  v.  auiiji,  24  Wend.  201. 

Certainty,  as  to  time  of  commencement,  duration  and  amount  of 
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rent,  is  usually  necessary  to  constitute  a  present  demise.    Wright  v.  Tre- 
veza7it,  3  C.  &  P.  441 ;  8  Bing.  ITS  ;  6  B.  &  A.  322. 

A  letting  of  agricultural  lands  to  be  worked  and  farmed  on  shares, 
creates  either  the  relation  of  landlord  and  tenant,  or  that  of  tenants  in 
common  of  the  crops,  according  to  the  terms  of  the  contract  and  the 
intentions  of  the  parties.  Such  a  letting  for  a  year,  at  a  stipulated  rent, 
will  constitute  the  former  relation,  even  though  the  rent  is  to  he  paid 
partly  in  crops.  Alwood  v.  Huckman,  21  111,  200.  It  has  been  so  held, 
in  some  cases,  where  the  rent  was  to  be  paid  by  delivery  to  the  land- 
lord of  a  specified  share  by  measure  of  the  crops  raised,  the  whole  of 
the  crops  being  there  recognized  as  belonging  to  the  tenant  until  partition. 
Walls  V.  Preston,  25  Cal.  59 ;  Burns  v.  Cooper,  31  Penn.  St.  426 ; 
Rinehart  v.  Oliwine,  5  Watts  &  S.  157;  HosMns  v.  Rhodes,  1  Gill  & 
J.  266 ;  Hatchell  v.  Kimhrongh,  4  Jones  (N.  C),  163  ;  Ross  v.  Swa/r- 
itigefr,  9  Ired.  481.  On  the  other  hand,  the  decisions  are  very  numer- 
ous that  a  letting  of  lands  on  shares  for  a  single  year  or  for  a  series  of 
years  is  no  lease,  and  does  not  give  the  farmer  any  interest  in  the  land ; 
but  he  and  the  land-owner  are  merely  tenants  in  common  of  the  crops. 
Bradish  v.  Schenok,  8  Johns.  151 ;  Aiken  v.  Smith,  21  Yt.  181 ;  Wil- 
liams V.  Nolen,  34  Ala.  167 ;  Lowe  v.  Miller,  3  Gratt.  205  ;  FerraU 
V.  Kent,  4  Gill,  209  ;  Guest  v.  Ojpdihe,  31  N.  J.  Law,  554 ;  Bernel  v. 
Jlovious,  17  Cal.  546  ;  Fiquet  v.  Allison,  12  Mich.  330 ;  Currey  v. 
Davis,  1  Houst.  (Del.)  598  ;  Williams  v.  Cleaver,  4  id.  453.  Even 
calling  this  share  of  the  crops  rent,  or  using  the  technical  terms  of  a 
lease,  does  not  change  the  rule.  Taylor  v.  Bradley,  39  K.  Y.  (12  Ti£E.) 
129  ;  Chandler  v.  Thurston,  10  Pick.  205.  Nor  does  an  agreement  by 
the  land-owner  to  pay  the  farmer  for  one-half  the  grain  produced  have 
that  effect.  Tanner  v.  Hills,  44  Barb.  428  ;  Wilher  v.  Sisson,  53  id. 
258 ;  S.  C.  affirmed,  54  N.  Y.  (9  Sick.)  121.  See  Tanner  v.  Hills,  48 
K  Y.  (3  Sick.)  662. 

A  clause  in  the  lease  reserving  to  the  tenant  the  right  to  gather  the 
crop  after  the  expiration  of  the  term  entitles  him  to  free  ingress  and 
egress  so  far  as  is  necessary  to  gather  and  remove  the  crop,  but  does 
not  authorize  him  to  hold  over  and  exclude  the  landlord  after  the  tune 
at  which  he  was  to  surrender.     Stoddard  v.  Waters^  30  Ark.  156. 

AETICLE  II. 

KINDS    OF   TENANCY. 

Section  1.  Leases  for  life.     An  estate  for  life  is  one,  the  duration 
of  which  is  limited  by  a  life  or  lives,  either  of  that  of  the  tenant  him- 
YoL.  lY.—  26 
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self  or  that  of  some  otlier  person  or  persons.  The  limitation  may  also 
be  for  the  joint  lives  of  two  or  more  grantees,  either  with  or  without 
survivorship. 

Such  an  estate  may  be  created  by  a  lease  with  reservations  of  rent 
and  covenants,  constituting  the  relation  between  the  parties  to  it  that 
of  landlord  and  tenant  in  the  ordinary  sense.  More  frequently,  how- 
ever, in  this  country,  at  least,  estates  for  life  are  created  by  devise  or 
by  grant,  or  by  the  act  of  the  law,  and  that  relation  does  not  in  any 
other  proper  sense  exist. 

A  grant  to  a  person,  especially  for  his  own  life  or  for  the  life  of  an- 
other, of  course  creates  such  an  estate ;  and  so  does  one  which  may  en- 
dure for  a  life,  though  liable  to  be  determined  by  the  happening  of 
some  event,  or  by  some  act  of  the  grantee,  such  as  a  grant  to  a  woman 
so  long  as  she  shall  remain  a  widow ;  or  to  a  man  and  woman  so  long 
as  their  marriage  relations  shall  continue,  or  so  long  as  they  shall  live 
in  a  certain  house ;  or  to  a  person  so  long  as  he  shall  maintain  certain 
works,  or  shall  pay  a  certain  annual  sum ;  or  until  a  certain  man  shall 
be  paid  out  of  the  income.  Jackson  v.  Myers,  3  Johns.  388  ;  Rosehoom 
V.  Y(jm  Yechten,  5  Denio,  414 ;  Surd  v.  Gushing,  7  Pick.  169  ;  Mickie 
V.  Lawrence,  5  Eand.  571 ;  Folts  v.  Huntley,  7  Wend.  210.  An  in- 
definite grant  by  a  tenant  in  tail,  or  one  having  only  a  life  estate,  will 
be  construed  as  only  for  the  life  of  the  grantor. 

A  devise  of  land  to  the  heir  of  the  testator  "  after  the  death  of  B,'» 
by  implication  gives  to  B  a  life  estate  therein. 

A  life  estate  may  also  be  created  by  the  reservation  in  a  deed  of  the 
use  and  control  of  the  premises  to  the  grantor  during  his  life.  Webster 
V.  Wehsier,  33  N.  H.  22 ;  Richardson  v.  York,  14  Me.  216. 

Of  life  estates  created  by  law,  dower  is  that  which  is  given  to  a  sur- 
viving wife  in  a  portion,  usually  one-third,  of  the  lands  owned  by  her 
husband  during  her  coverture,  to  which  is  added,  in  some  of  the 
American  States,  a  right  to  retain  and  occupy  the  homestead  of  her 
deceased  husband  during  her  widowhood  ;  and  curtesy  is  that  given  to 
a  surviving  husband  in  all  the  lands  OMmed  by  the  wife  at  her  death. 
The  birth  of  living  issue  of  the  marriage  is  ordinarily,  but  not  in  all  the 
States,  required  as  a  condition  precedent  to  the  vesting  of  this  estate. 

§  2.  Leases  for  years.  A  lease  for  a  term  certain,  whether  it  be 
for  one  or  more  years,  is  termed  a  lease  for  years ;  and  as  substantially 
the  same  principles  apply  to  tenancies  for  a  less  period,  such  as  a  half 
or  quarter  year,  a  month  or  a  week,  if  definite  and  certain,  they  are 
usually  classed  under  the  same  head.  Brown  v.  Bragg,  22  Ind.  122  ; 
Gould  V.  School  District,  8  Minn.  431.  The  relation  of  landlord  and 
tenant  created  by  such  a  lease  attaches  to  all  persons  who  succeed  to 
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the  possession  of  the  promises  through  or  under  tlie  first  tenant,  and 
they  are  bound  by  the  lease.     Torrey  v.  Wallis,  3  Cush.  442. 

A  tenancy  for  years  may  ordinarily  be  created  in  the  same  manner 
as  any  other  tenancy.  If  there  are  any  statutory  provisions  on  the 
subject,  t-hey  must  be  complied  with.  It  is  essential  that  the  period  of 
such  a  tenancy  be  definite  and  certain,  or  that  it  be  uncertain  only  be- 
cause it  may  be  determined  by  some  event  before  its  natural  expira- 
tion, or  because  it  is  for  a  particular  purpose  which  serves  to  mark  its 
duration.  Doe  v.  Dixon,  9  East,  15  ;  Thomas  v.  Wright,  9  Serg.  & 
R.  87 ;  Batchelder  v.  Dean,  16  N.  H.  268.  A  lease  "  for  one  year 
and  so  on  from  year  to  year,"  or  "for  years,"  without  fixing  any  num- 
ber, is  one  for  two  years  certain.     Denn  v.  Cartright,  4  East,  29. 

A  tenancy  from  year  to  year  will  be  created  by  a  demise  for  a 
definite  term,  which  gives  the  lessee  a  right  to  terminate  it  by  notice, 
or  to  continue  it  for  a  further  period  ( Western  Trans.  Co.  v,  Lansing, 
49  N.  Y.  [4  Sick.]  499 ;  Hohnes  v.  Day,  8  Ir.  R.  C.  L.  235) ;  or  by 
one  which  fixes  no  definite  term,  but  reserves  an  annual  rent,  payable 
quarterly  {Lesley  v.  Randolph,  4  Rawle,  123) ;  or  by  such  a  demise 
and  occupation  under  it  for  a  year  or  more.  Llegina  v.  St.  Giles,  33 
L.  J.  M.  C.  3  ;  12  W.  R.  125. 

In  the  absence  of  any  special  contract  therefor,  a  tenancy  from  year 
to  year  will  be  inferred  from  various  circumstances  showing  the  inten- 
tion of  the  parties,  such  as  the  payment  of  rent  each  quarter  or  other 
aliquot  part  of  a  year  {Doe  d.  Hull  v.  Wood,  14  M.  &  W.  682 ;  9  Jur. 
1060) ;  the  payment  of  an  annual  rent  by  one  who  was  a  tenant  at 
will  or  sufferance  {Silshy  v.  Allen,  43  Yt.  172) ;  possession  under  an 
agreement  for  a  lease  and  payment  of  an  annual  rent  {Knight  v.  Jien- 
ett,  11  Moore,  222 ;  3  Bing.  361 ;  Mann  v.  Lovejoy,  R.  &  M.  355)  ; 
an  occupancy  imder  a  parol  lease  which  is  void  because  for  a  longer 
period  than  is  allowed  by  statute  {Schuyler  v.  Leggett,  2  Cow.  660) ;  or 
a  general  occupation,  or  a  holding  over  after  the  expiration  of  the  term 
by  permission  of  the  landlord.  Jackson  v.  Salmon,  4  Wend.  327 ; 
Right  V.  Darhy,  1  Term,  162 ;  Kelly  v.  Patterrson,  43  L.  J.  C.  P.  320; 
9  L.  R.  P.  C.  681 ;  10  Eng.  Rep.  353  ;  30  L.  T.  (N.  S.)  842 ;  Sullivan 
V.  Cary,  17  Cal.  80. 

A  tenant  occupying  generally,  or  holding  over  by  permission  of  the 
landlord,  is  bound  to  retain  the  possession  for  the  current  year,  and 
will  be  liable  for  the  year's  rent,  even  though  he  leaves,  unless  the 
landlord  accepts  a  subsequent  occupant  as  his  tenant.  Deii  v.  Mc- 
intosh, 4  Ired.  (N.  C.)  291.  The  landlord's  consent  to  the  continuance 
of  the  tenancy,  in  such  cases,  need  not  be  express,  but  may  be  inferred 
from  his  receiving    or  distraining  for  rent  afterward  accruing,  and 
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probably  even  from  his  silence  for  a  considerable  time.     Conwa/y  v. 
Starkweather^  1  Denio,  113;  Bowam,  v.  Lytle,  11  Wend.  616. 

Lf  the  grantee  of  an  annuity  charged  on  lands  distrains  on  the  lessee 
of  his  grantor  for  arrears,  and  the  latter  attorns  and  pays  the  rent  to 
him,  he  thereby  becomes  his  tenant  from  year  to  year  until  such 
arrears  are  paid.     Doe  v.  Boulter,  6  A.  &  E.  675. 

A  tenancy  from  year  to  year  is  not  to  be  deemed  continuous,  but  as 
recommencing  every  year.  It  is  for  one  year  certain,  and  every  sub- 
sequent year  it  is  a  springing  interest,  arising  upon  the  first  contract  and 
parcel  of  it.  After  a  new  year  has  commenced,  it  becomes  an  entire 
lease  for  the  year  or  years  past  and  that  just  entered  upon.  G^'andy  v. 
Jubher,  10  Jur.  (N.  S.)  652 ;  33  L.  J.  Q.  B.  151 ;  Wright  v.  Tra<yy, 
8  Ir.  E.  C.  L.  478. 

A  lease  which  provides  that  the  term  is  for  one  month  only,  and 
will  expire  on  the  first  day  of  the  following  month,  creates  a  tenancy 
from  month  to  month,  and  usually  no  notice  is  necessary  to  terminate 
it.  Gihhons  v.  Dayton,  4  Hun  (N.  Y.),  451.  A  tenancy  from  quarter 
to  quarter  may  be  created  by  holding  under  a  void  parol  agreement, 
and  paying  rent  quarterly.  Botsford  v.  Darling,  47  N.  Y.  (2  Sick.) 
666;  Witt  v.  Mayor  of  N.  Y.,  5  Robt.  (N.  Y.)  248;  S.  C,  6  id.  441. 

The  interest  acquu-ed  by  a  tenant  for  years,  or  from  year  to  year,  is 
a  seizin,  not  of  the  freehold,  but  of  a  tenn  of  years  which  is  a  chattel 
interest.  Upon  the  death  of  the  tenant,  his  interest  usually  vests  in 
his  personal  representatives,  and  they  will  hold  upon  the  same  terms 
as  he  did.  Doe  ^.  Pointer,  Z  Term  R.  13;  Mackay  v.  MacJcreth,  4 
Doug.  213  ;  2  Chit.  461. 

§  3.  Leases  at  "will.  Formerly  a  tenancy  at  will  was  absolutely 
terminable  at  the  will  of  the  landlord ;  and  a  tenancy  of  that  precise 
character  may  still  be  created  by  express  agreement.  Thus,  a  writing 
in  the  words  "  I  give  you  a  close  to  enjoy  as  long  as  I  please,  and  to 
take  again  when  I  please,"  creates  such  a  tenancy  {Bex  v.  FiUongley, 
1  Term  R.  458) ;  and  a  person  who  is  l6t  into  possession  under  an 
agreement  tliat  a  lease  shall  be  executed,  but  in  the  meantime  he  shall 
enjoy  the  premises  on  the  terms  of  such  lease,  becomes  immediately  a 
tenant  at  will  {Anderson  v.  Midland  By.  Co.,  3  E.  «fc  E.  614) ;  at 
least,  he  is  so  after  refusing  to  take  the  lease.  Dunne  v.  Trustees  of 
Schools,  39  111.  578.  A  verbal  agreement  to  let  a  house  "  so  long  as 
the  tenant  keeps  a  good  school,"  creates  a  tenant  at  will,  witli  a  con- 
ditional limitation  {Ashley  \.  Warner,  11  Gray,  43);  and  a  tenancy 
to  continue  so  long  as  both  parties  like,  with  a  reservation  of  rent  for 
the  time  occupied,  is  one  at  the  will  of  either  party.  Bichardson  v. 
lAmg ridge,  4  Taunt.  128.   And  where,  by  the  terms  of  a  written  lease, 
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the  tenancy  is  to  continue  so  long  as  the  parties  shall  mntnally  agree, 
and  either  party  may  determine  it  on  four  days'  notice — rent  payable 
monthly  or  serai-monthly,  as  may  be  most  convenient — such  renting 
creates  a  tenancy  at  will.     Say  v.  Stoddard,  27  Ohio  St.  478. 

In  the  modern  sense,  a  tenancy  at  will  scarcely  differs  from  a  mere 
permissive  occupation.  Such  a  tenancy  may  be  created  by  an  occupa- 
tion under  a  lease  or  deed  which  is  void ;  or  under  a  verbal  agreement 
for  an  occupation  in  common  with  the  landlord.  Huyser  v.  Chase, 
13  Mich.  98 ;  EzeUe  v.  Parker,  41  Miss.  520 ;  Leavitt  v.  leavitt,  47 
N.  II.  329.  By  statute  in  Maine,  a  verbal  lease  at  an  annual  rent,  for 
any  period,  creates  a  tenancy  at  will.  Withers  v.  La/rrahee,  48  Me. 
570.  Such  a  tenancy  arises  by  implication  upon  any  permissive  oc- 
cupation of  premises,  even  without  any  agreement  for  rent,  or  any  term 
prescribed.  Hex  V;  Collett,  R.  &  R.  C.  C.  498  ;  Bex  v.  Jobling,  id.  525  ; 
Sarsjield  v.  Healy,  50  Barb.  245  ;  Jones  v.  Sha/y,  50  Cal.  508 ;  La/med 
V.  Hudson,  60  N.  Y.  (15  Sick.)  102  ;  Ball  v.  Oullimore,  2  C.  M.  &  R. 
120 ;  1  Gale,  96  ;  5  Tyr.  753.  For  many  instances  of  this  kind,  see 
Vol  3,  pp.  48,  49. 

Although  a  tenancy  at  will  is  not  assignable,  yet  the  assignee  thereof 
will  become  a  tenant  at  will  if  the  landlord  claims  rent  from  him  and 
he  pays  it.     Cunningham  v.  Ilolton,  55  Me.  33. 

A  mere  agreement  by  a  tenant  to  pay  rent  in  advance  does  not 
make  his  tenancy  one  at  will.     Sprague  v.  Quinn,  108  Mass.  553. 

A  tenancy  at  will  becomes  one  from  year  to  year  if  the  tenant  pays 
an  annual  rent,  and,  for  the  purposes  of  a  notice  to  quit,  it  is  generally 
deemed  such. 

§  4.  Tenancy  at  snflferance.  A  tenant  at  sufferance  is  one  who 
has  come  lawfully  into  possession  of  the  premises  of  another  by  per- 
mission of  the  owner,  and  continues  to  occupy,  without  agreement  or 
consent,  after  liis  right  has  expired,  by  reason  of  the  mere  neglect  of 
his  landlord  to  take  measures  to  expel  him.  K  he  comes  into  the 
estate  by  act  of  law,  and  not  by  the  act  of  the  party,  that  relation  does 
not  arise,  but  he  may  be  treated  as  a  mere  intruder  or  trespasser. 

Ordinarily,  a  tenant  wrongfully  holding  over  after  the  determina- 
tion of  his  estate,  or  a  vendor  so  holding  after  the  day  on  which  he 
was  bound  to  deliver  possession  to  the  purchaser  or  his  lessee,  who 
then  refuses  to  give  up  possession  as  he  had  agreed  to  do  in  case  of 
sale,  is  considered  a  tenant  at  sufferance.  Wilde  v.  CantiUon,  1 
Johns.  Cas.  123 ;  Ilollis  v.  Pool,  3  Mete.  350  ;  Hauxhurst  v.  Lohree, 
38  Cal.  563 ;  Benedict  v.  Morse,  10  Mete.  223.  Other  instances  of 
tenancy  are  the  cases  of  tenants  pur  autre  vie,  holding  after  the  death 
of  their  cestui  que  vie  /  tenants  at  will  whose  estates  have  been  deter- 
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mined  by  alienation,  by  tlie  death  of  the  lessor,  or  by  the  happening 
of  some  event  on  which  their  estate  was  contingent ;  under  tenants 
holding  over  after  the  expiration  of  the  original  tenancy ;  and  mort- 
gagors retaining  possession  after  purchasers  on  foreclosure  are  entitled 
thereto.  Simpkin  v.  Ashurst,  4  Tyr.  781 ;  Kinsley  v.  Ames,  2 
Mete.  29. 

This  species  of  tenancy  immediately  changes  to  one  at  will  or  from 
year  to  year,  whenever  the  parties  agree,  the  one  to  hold  and  the  other 
to  permit  him  to  retain  possession ;  and  such  an  agreement  may  be  im- 
phed  from  such  circumstances  as  the  payment  and  receipt  of  rent  for 
the  time  held  over,  or  from  the  length  of  time  such  holding  is  permitted 
to  continue.     Bussell  v.  Fabyan,  3-i  N.  II.  223. 

§  5.  Demise  of  lodgings.  One  or  more  rooms  in  a  tenement  are 
frequently  leased  apart  from  the  others,  either  with  or  without  furni- 
ture. As  the  contract  therefor  conveys  an  interest  in  lands,  the 
statute  of  fraud  applies  to  it  as  to  other  leases  and  requires  it  to  be  in 
writing  in  like  cases  {Inma/n  v.  Stamp,  1  Stark.  12 ;  Mechelen  v. 
Wallace,  2  N.  &  P.  224  ;  7  A.  &  E.  49) ;  or  lunits  the  time  for  which 
a  verbal  agreement  will  be  valid.  Edge  v.  Strafford,  1  Tyr.  293  ;  1  C, 
&  J.  391. 

A  mere  contract  with  a  keeper  of  a  hotel  or  boarding-house  for 
board  and  lodging  does  not,  however,  give  the  lodger  any  interest  in 
the  realty,  or  create  any  tenancy,  even  though  the  prices  for  each  are 
specified  separately.  Wils&n  v.  Martin,  1  Denio,  G02 ;  Wright  v. 
StaveH,  2  El.  &  El.  721 ;  6  Jur.  (N.  S.)  867.  It  is  simply  an  entire 
contract  for  board  and  lodging,  and  the  refusal  of  the  party  engaging 
them  to  become  an  inmate  of  the  boarding-house  merely  renders  him 
liable  for  a  breach  of  contract.      Wilson  v.  Martin,  1  Denio,  602. 

A  tenant  of  lodgings  is  entitled  to  the  same  privileges  as  other  ten- 
ants, and,  in  general,  is  subject  to  the  same  liabilities.  These  privi- 
leges are  not  confined  exclusively  to  his  own  apartments,  but  he  is 
entitled  to  the  use  of  the  common  entrance  and  stairway  leading  to 
them,  and  of  the  door-bell,  knocker  and  sky-light  connected  tlierewith, 
and  of  the  water-closet,  unless  there  are  stipulations  to  the  contrary. 
Underwood  v.  Burrows,  7  C.  «fe  P.  26.  If,  however,  he  has  an  outer 
door  to  his  apartments,  liis  rights  will  be  more  limited,  and  those 
apartments  will  be  deemed  his  distinct  mansion,  and  protected  as  such. 
If  his  access  to  them  is  through  a  common  outer  door,  they  are  not 
protected  against  breaking  by  an  officer  who  has  entered  that  door  to 
servo  mesne  process  upon  him.  Tracy  v.  Talbot,  6  Mod.  214;  1 
Cowp.  1. 

A  tenant  of  lodgings  is  not  justifiable  in  quitting  them  without 
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proper  notice,  even  thougli  he  may  reasonably  fear  tliat  liis  goods  will 
be  ■  distrained  by  the  superior  landlord  for  rent.  Rickett  v.  Tullick, 
6  C.  &  P.  QQ.  He  will  be  liable  for  rent  for  the  time  he  actually 
occupies,  even  though  the  misconduct  of  the  landlord  should  justify 
him  in  leaving.     Kirkman  v.  Jervis,  7  D.  P.  C.  678. 

A  lodging-house  keeper  is  under  no  obligation  to  take  care  of  the 
goods  of  the  lodger.  Holder  v.  SouZby^  8  C.  B.  (N.  S.)  254 ;  it  is 
otherwise  as  to  a  boarding-house  keeper.  Smith  y.  Reed^  6  Day,  33; 
52  How.  14. 

AETICLE  ni. 

DUKATION    OF   TENANCY. 

Section  1.  In  general.  The  duration  of  a  tenancy  depends  pri- 
marily upon  the  contract  between  the  parties ;  and  secondarily  upon 
the  acts  of  one  or  both  of  them,  either  done  with  intent  to  end  the 
tenancy,  or  having  in  law  that  effect. 

The  commencement  of  a  tenancy,  if  not  fixed  by  the  lease,  may  be 
determined  from  general  principles.  A  tenancy  for  life  commences 
upon  the  delivery  of  the  instrument  creating  it.  It  cannot  commence 
in  futuro.  2  Bl.  Com.  314;  Singleton  y.  Breinar,  4  McCord,  12. 
To  vest  this  estate,  actual  delivery  of  possession  was  formerly  deemed 
essential,  but  it  is  not  now  generally  required  in  this  country. 

A  term  for  years  need  not  commence  immediately,  yet  the  date  of 
its  commencement  must  be  fixed  and  certain,  or  it  must  be  capable  of 
being  made  certain  by  reference  to  some  event  or  some  contingency 
that  must  happen.  Child  v.  JBaylie,  Cro.  Jac.  459  ;  Taylor's  L.  &  T., 
§  70.  And  the  intermediate  time  must  be  filled  by  some  subsisting 
estate ;  a  lease  to  commence  after  the  death  of  the  lessor,  or  after  the 
death  of  the  life  tenant,  leaving  a  possible  interval  unfilled,  not  being 
good.     Neal  v.  Lowe?',  Pollexf.  55. 

A  lease  which  leaves  the  date  of  its  commencement  uncertain,  by 
omission  or  otherwise,  is  void,  unless  that  can  be  determined  by  other 
means ;  but  if  the  date  fixed  is  impossible,  e.  g.,  the  30th  of  February, 
the  lease  takes  effect  from  delivery.  The  time  when  a  tenant  com- 
mences paying  rent  at  regular  intervals  is  in  some  cases  the  commence- 
ment of  his  tenancy  {Doe  d.  Holcomh  v.  Johnson,  6  Esp.  10) ;  but  that 
created  by  acceptance  of  rent  from  a  tenant  holding  over,  or  fi-om  his 
assignee,  will  be  held  to  commence  on  the  same  day  of  the  year  as  the 
original  lease.     Doe  d.  Castleton  v.  Samuel,  5  Esp.  174. 

A  lease  for  years,  to  commence  at  a  future  day,  or  on  the  happening 
of  some  future  event,  gives  the  lessee  a  mere  right  of  possession  at  the 
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time  fixed,  but  he  is  not  in  complete  possession  of  his  term  until  entry. 
Yet  the  obligations  of  the  parties,  if  not  otherwase  provided,  Avill  com- 
mence from  the  date  of  the  lease,  or  if  that  is  not  dated,  from  its  delivery. 

A  tenancy  under  a  verbal  lease  commences  from  the  day  when  the 
tenant  takes  possession  under  it,  without  reference  to  any  particular 
quarter  day.     Kemp  v.  Derrett,  3  Camp.  511. 

A  perpetual  lease  may  be  created  by  a  grant  in  fee,  reserving  an  an- 
nual rent,  or  by  a  lease  to  continue  so  long  as  the  tenant  shall  continue . 
to  pay  the  rent  and  perform  the  covenants.  Folts  v.  Huntley,  7  Wend. 
210 ;  Van  RemseLaer  v.  Hays,  19  N.  Y.  (5  Smith)  68.  Unless  pro- 
hibited by  statute  such  leases  are  valid,  and  they  can  be  terminated 
only  by  the  agreement  of  the  parties  or  by  the  enforcement  of  a  for- 
feiture. 

Certainty  of  continuance  is  essential  to  a  term  for  years.  This  cer- 
tainty may  be  attained  by  limiting  the  number  of  years  either  abso- 
lutely, or  contingently,  upon  some  event  whi  3h  must  happen,  and  may 
happen  before  the  expiration  of  a  time  specified.  Wright  d.  Arm  v. 
Cartwright,  1  Burr,  282  ;  1  Ld.  Ken.  529.  A  term  is  also  certain 
which  may  be  rendered  certain  by  matter  ex  post  facto,  as  where  it  is 
granted  for  so  many  years  as  B  shall  name. 

Statutes  sometimes  render  certain  the  duration  of  leases  when  not 
otherwise  expressly  fixed.  Such  a  lease  in  the  city  of  New  York  will 
continue  until  the  next  succeeding  first  of  May,  and  rent  will  be  pay- 
able on  the  usual  quarter  days  if  the  time  for  payment  is  not  specified. 
1  K.  S.  744,  §  1 ;  Taggarcl  v.  Roosevelt,  8  How.  141. 

Parol  leases  for  long  terms  are  not  favored,  but  their  validity  is  usu- 
ally limited  by  statute  to  terms  of  one. or  three  years.  An  occupation 
under  a  parol  lease  given  for  a  longer  period  than  is  allowed  by  statute, 
or  for  an  unlimited  time,  and  even  an  occupation  without  any  contract, 
is  construed  to  be  a  tenancy  from  year  to  year.  Clayton  v.  Blakey,  8 
Term  E.  3. 

§  2.  Teriiiination  in  general.  It  is  a  general  rule  that  a  tenancy 
once  shown  to  exist  will  be  presumed  to  continue  so  long  as  the  tenant 
remains  in  possession.  Milsap  v.  Stone,  2  Col.  T.  137 ;  Keane  v.  Ca/ii- 
novan,  21  Cal.  291. 

A  tenancy  whose  duration  is  fixed  and  certain  1)y  the  express  terms 
of  the  ini^trument  creating  it,  will  terminate  without  demand  or  notice 
on  the  part  of  the  landlord  upon  the  lapse  of  the  time  or  the  happen- 
ing of  the  event  by  which  it  is  limited;  or,  to  ])e  more  definite,  in  the 
case  of  a  tenancy  for  years,  upon  the  last  moment  of  the  anniversary  of 
the  day  from  which  the  tenant  was  to  hold  in  the  last  year  of  his  ten- 
ancy.    Ackland  v.  Luiley,  9  A.  &   E.  879 ;    Cohh  v.  Stokes,   8  East, 
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358 ;  Jackson  v.  Bradt,  2  Gaines,  169 ;  Bedford  v.  McM/ierron,  2 
Serg.  &  R.  49  ;  Bieh  v.  Keijser,  54  Penn.  St.  86 ;  Chesley  v.  TF^M,  37 
Me.  106. 

Thus,  a  lease  for  the  life  of  a  third  person  absolutely  terminates  upon 
his  death  {Seatori  v.  Davis,  1  N.  Y.  Sup.  [T.  &  C]  91 ;  Livingston 
V.  Tanner,  14  N.  Y.  [4  Kern.]  64) ;  one  for  the  joint  lives  of  two  or 
more  persons  will  terminate  on  the  death  of  either  of  them  ;  and  one 
to  a  partnership  for  so  long  as  it  shall  continue,  will  terminate  on  the 
dissolution  thereof.  Doe  d.  Waithman  v.  Miles,  1  Stark.  181 ;  4  Camp. 
373.  And  so  the  expiration  of  any  other  period  for  which  a  tenancy 
is  created  will  terminate  it,  even  though  it  is  fixed  by  a  void  lease,  and 
no  notice  is  necessary  to  a  tenant  holding  over  such  a  tenancy  without 
any  fresh  agreement,  exj^ress  or  implied.  Tress  v.  Savage,  4  El.  &  Bl. 
36  ;  18  Jur.  680 ;  23  L.  J.  Q.  B.  339  ;  Logam.  v.  Herron,  8  Serg.  &  R. 
459  ;  Hamit  v.  Lawrence,  2  A.  K.  Marsh.  368  ;  Allen  v.  Jaquish,  21 
Wend.  628. 

Notice  to  quit  is  not  necessary  where  the  person  in  possession  is 
not  in  fact  a  tenant,  or  where  he  holds  strictly  at  will,  or  by  suf- 
ferance. Smith  V.  Stewart,  6  Johns.  46  ;  Jackson  v.  Moncrief,  3  Wend. 
26  ;  Jackson  v.  French,  5  id.  337;  Shorey  v.  Farrell,  114  Mass.  441. 
At  common  law  no  notice  by  a  mortgagee  was  necessary  to  terminate 
the  rights  of  a  tenant  holding  by  lease  from  the  mortgagor  subsequent 
to  the  mortgage ;  or  by  a  purchaser  at  a  foreclosure  or  other  judicial 
sale,  to  terminate  the  rights  of  the  former  owner,  or  of  a  person  in 
under  him.  Keech  d.  Warne,  1  Dougl.  21 ;  Jackson  v.  Robinson,  4 
Wend.  436.  But  this  rule  has  been  changed  by  statute  in  many  of  the 
American  States,  and  such  a  notice  is  now  usually  required  in  all  cases 
of  unusual  tenancy.  Den  v.  Drake,  2  Green  (N.  J.  L.),  523  ;  Phillies 
V.  Covert,  7  Johns.  4.  Thus  it  has  been  held  necessary  in  the  case  of 
a  tenant  from  year  to  year,  or  for  a  fixed  period,  holding  over  {Schuyler 
V.  Smith,  51  N.  Y.  [6  Sick.]  309 ;  10  Am.  Rep.  609  ;  Jackson  v.  Mil- 
ler, 7  Cow.  747) ;  or  with  one  who  entered  with  a  view  to  a  future  ten- 
ancy {Doe  d.  Lewis  v.  Beard,  13  East,  211) ;  or  who  entered  under  a 
lease  void  by  the  statute  of  frauds,  or  under  an  agreement  for  a  future 
lease.     Thomas  v.  Wright,  9  Serg.  &  R.  87. 

A  tenant  who  occupies  and  pays  rent  for  land  not  included  in  his 
lease  is  entitled  to  notice  as  to  that.  Jackson  v.  Wilsey,  9  Johns.  268. 
The  rights  of  one  who  was  permitted  by  the  owner  to  occupy  lands  for 
years  without  any  reservation  of  rent,  cannot  be  terminated  by  the  heir 
of  such  owner  without  notice.  '  Den  d.  Mackay  v.  Mackay,  1  Penn. 
(N.  J.)  420.  An  infant  reversioner  who  has  become  entitled  to  prem- 
ises leased  from  year  to  year  cannot  eject  the  tenant  without  first  giving 
YoL.  lY— 27 
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notice  to  quit  {Maddon  d.  Baker  v.  WhiU,  2  Term  R.  159) ;  and  the  per- 
sonal representatives  of  a  deceased  tenant  from  year  to  year  are 
entitled  to  notice.  Doe  d.  Shore  v.  Porter,  3  Term  R.  13.  Other  cases 
are  cited  in  the  chapter  on  Ejectment,  Vol.  2,  p.  87. 

A  tenancy  at  will  may  be  terminated  by  notice  given  by  either  party. 
Davis  V.  Thompso7i,  13  Me.  209.  The  landlord  may  termuiate  it  by 
a  demand  of  possession,  or  by  any  equivalent  expression  of  his  will, 
and  the  lessee  may  do  it  by  a  declaration  that  he  will  hold  no  longer, 
accompanied  by  a  waiver  of  possession  or  a  tender  of  the  keys.  Doe 
d.  Price  v.  Price,  2  M.  &  S.  464: ;  9  Ring.  356 ;  Chalmers  v.  Vig- 
naud's  Synd.,  7  Martin  (La.),  98.  But  a  tenant  who  has  quit  the  prem- 
ises, need  not  give  notice  if  the  landlord  accepts  another  person  as  ten- 
ant, or  does  any  other  act  amounting  to  an  assent.  Graham  v.  Ander 
son,  3  Harr.  (Del.)  364 ;  Whitehead  v.  Clifford,  5  Taunt.  518  ;  Mackeller 
V.  Sigler,  47  How.  (N.  Y.)  20. 

By  implication  such  a  tenancy  will  be  terminated  by  the  lessor's  ex- 
ercising any  acts  of  ownership  inconsistent  with  its  existence  {Ball  v. 
CulUmore,  2  C.  M.  &  R.  121 ;  Pollen  v.  Brewer,  7  C.  B.  [N.  S.]  371 ; 
6  Jur.  pS".  S.]  509 ;  Daniels  v.  Damison,  16  Yes.  252 ;  Curl  v.  Lowell, 
19  Pick.  25 ;  Dorrell  v.  Johnson,  17  id.  263  ) ;  or  by  the  death  either 
of  the  lessor  or  the  lessee,  or  by  the  desertion  of  the  premises  by  the 
lessee.     Say  v.  Stoddard,  27  Ohio  St.  478. 

If  by  the  terms  of  the  lease  its  duration  is  left  optional,  without  say- 
ing at  whose  option,  the  law  favors  the  tenant  and  gives  him  tlie  option 
of  terminating  it.  Dann  v.  Spurrier,  3  B.  &  P.  399 ;  Uersey  v.  Gih- 
let,  18  Beav.  174;  23  L.  J.  Chan.  818. 

A  tenancy  from  year  to  year,  for  so  long  as  both  parties  please,  is 
terminable  at  the  pleasure  of  either  party  at  the  end  of  the  first  or  of 
any  succeeding  year  by  a  notice  to  quit.  Doe  d.  Clark  v.  Smarridge,  9 
Jur.  781.  Otherwise,  where  there  are  provisions  showing  the  inten- 
tions of  the  parties  that  it  shall  continue  for  two  or  more  years  certain, 
as  where  it  runs  "  for  one  year  from  date  and  so  on  from  year  to  year 
until  it  shall  be  determined  by  notice."  Doe  d.  Chadhorn  v.  Green, 
9  A.  ct  E.  658. 

As  to  the  form  and  sufficiency  of  a  notice  to  quit,  l)y  a  landlord,  and 
of  its  service,  see  Yol.  2,  p.  91.  A  notice  by  a  tenant  must  be  to  his 
immediate  landlord.  Dog  d.  Morrell  v.  Mllward,  3  M.  &  W".  328.  A 
defect  in  such  notice,  in  not  fixing  tlie  time  for  quitting,  will  be  waived 
by  the  landlord's  oifering  to  reduce  the  rent  and  make  improvements, 
to  induce  the  tenant  to  remain.     Boj/nton  v.  Bodwell,  113  Mass.  531. 

The  cfifect  of  a  notice  to  quit,  by  the  landlord,  will  be  waived  or  lost 
by  any  act  on  his  part  recognizing  the  tenancy  as  continuing  after  the 
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time  of  tlie  notice  has  expired,  unless  a  contrary  intention  appears.  Doe 
d.  Brierly  v.  J^almer,  16  East,  53. 

There  are  various  contingencies,  any  one  of  whicli  happening,  will 
either  terminate  a  tenancy  ipso  facto,  or  authorize  one  or  the  other 
party  to  put  an  end  to  it.  The  death  or  outlawry  of  either  party  ter- 
minates a  tenancy  at  will,  or  from  year  to  year,  or  an  under  tenancy ; 
but  if  the  tenant  dies  within  the  year  his  rights  for  the  remainder  of 
the  year  usually  pass  to  his  personal  representatives.  Robie  v.  Smith, 
21  Me.  114 ;  Bising  v.  Stannard,  17  Mass.  282 ;  Cody  v.  Quarter- 
man,  12  Ga.  386.  Partition  in  land  also  has  that  effect.  .  A  ten- 
ancy under  a  lease  which  is  subsequent  to  a  mortgage  will  be  termi- 
nated by  the  lawful  entry  of  the  mortgagee  for  condition  broken,  or  by 
a  sale  on  foreclosure.  JRoe  d.  Eherell  v.  Loioe,  1  H.  Bl.  44T  ;  Keith 
V.  Swan,  11  Mass.  216 ;  Gartside  v.  Outley,  58  111.  210  ;  Burr  v. 
Stenton,  52  Barb.  377  ;  S.  0.  affirmed,  43  N.  Y.  (4  Hand)  462 ;  Duff 
V.  Wilson,  69  Penn.  St.  316. 

Eviction  by  the  lessor  gives  the  lessee  the  right  to  terminate  his  ten- 
ancy, and  the  eviction  by  title  paramount  or  the  defeat  or  determina- 
tion in  any  other  manner  of  the  title  which  the  lessee  had  at  the  time 
of  making  the  lease,  will  terminate  it.  Wheelock  v.  Warschauer,  34 
Cal.  265  ;  Wood  v.  Partridge,  11  Mass.  488. 

The  insolvency  of  the  lessor  and  the  vesting  of  his  title  in  the  assignee 
with  notice  to  the  tenant  will  have  that  effect.  Doe  d.  Davies  v. 
Thomas,  6  Exch.  854  ;  20  L.  J.  Exch.  367. 

The  total  destruction  of  the  premises  leased,  is  generally  held  to  put 
an  end  to  the  lease.  Winton  v.  Cornish,  5  Ohio,  477  ;  Stockwell  v. 
Hunter,  11  Mete.  448.  Especially  where  there  is  no  covenant  to  re- 
pair, or  the  landlord  having  covenanted  to  repair  or  reluiild,  refuses  to 
do  so.  Ainsworth  v.  Bitt,  38  Cal.  89  ;  McMillan  v.  Solomon,  4:2  Ala. 
356 ;  Fowler  v.  Payne,  49  Miss.  32 ;  Grams  v.  Berdan,  26  N.  Y.  (12 
Smith)  498. 

"Where  the  landlord  is  bound  to  keep  the  premises  in  tenantable  re- 
pair, his  failure  to  do  so  has  also  been  held  to  terminate  the  lease 
{Colernan  v.  Haight,  14  La.  Ann.  564) ;  but  not  where  their  defective 
condition  is  chargeable  to  the  tenant's  own  neglect  of  daty.  Suydam 
V.  Jackson,  54  N.  Y.  (9  Sick.)  450  ;  Johnson  v.  Oppenheini,  55  N.  Y. 
(10  Sick.)  280. 

A  lease  made  terminable  upon  a  sale  will  be  tenninated  by  a  hona 
fide  sale,  with  such  notice  as  stipulated  for,  but  not  by  a  mere  colorable 
sale.  Miller  v.  Levi,  44  N.  Y.  (5  Hand)  489  ;  Ela  v.  Bankes,  37  Wis. 
89.     As  to  the  effect  of  other  provisions  of  a  like  character,   see  post, 
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225,  art.  5  of  this  chapter.  A  tenancy  may  also  be  terminated  by 
mergrer  in  a  hio-her  title,  or  a  new  term. 

§  3.  Termination  by  surrender.  An  express  surrender  is  the 
yielding  up  of  his  particular  estate  by  the  tenant  to  the  person  who  has 
the  immediate  reversion  or  remainder,  in  the  manner  provided  by  law. 
Such  a  surrender  must,  by  statute  in  England,  be  in  writing,  imder 
seal,  unless  the  tenancy  is  one  which  could  be  created  without  writing. 
Statutes  prohibiting  the  surrender  of  a  term  of  years,  or  other  interest  in 
lands,  except  by  deed  or  note  in  writing,  or  by  operation  of  law,  pre- 
vail extensively  in  this  country,  but  a  few  States  permit  it  to  be  done 
by  parol.  Under  such  statutes  it  has  been  held  that  a  mere  erasure,  can- 
cellation or  destruction  of  the  lease  is  not  of  itself  sufficient.  Roe  d. 
Berhely  v.  Yorh,  6  East,  89  ;  Doe  d.  Courtail  v.  Thomas,  4  M.  &  K. 
218  ;  9  B.  &  C.  288  ;  Raijnm-  v.  Wilson,  6  Hill,  469.  Nor  will  an 
agreement  in  writing  to  surrender  for  a  particular  purpose  operate  as  a 
surrender,  if  the  purpose  is  not  effected. 

The  usual  technical  words,  "  surrender  and  yield  up,"  are  not  essen- 
tial to  the  instrument,  but  any  form  of  words  which  sufficiently  indi- 
cate the  intention  of  the  parties  will  operate  as  a  surrender.  Smith  v. 
Mapleback,  1  Term  R.  441.  A  surrender  must  be  by  a  party  in  pos- 
session to  one  who  has  a  higher  estate.  It  must,  therefore,  be  to  the 
lessor  himself  or  to  the  party  legally  entitled  under  him.  Cornish  v. 
Searell,  1  M.  &  R.  703  ;  S.  C,  8  B.  &  C.  471.  And  see  Nelsmi  v. 
Thomjyson,  23  Minn.  508.  An  under  tenant  cannot  surrender  to  the 
original  lessor,  nor  a  tenant  for  life  to  one  entitled  only  to  a  remainder 
for  years ;  nor  can  one  joint  tenant  surrender  to  another.  But  a  lessee 
for  years  may  surrender  to  one  who  is  entitled  to  the  reversion,  for 
years,  or  for  a  less  term.  A  surrender  to  an  infant  is  good,  unless  his 
dissent  appears. 

A  surrender  by  operation  of  law  is  effected  by  some  less  formal  act  of 
the  parties,  from  which  a  mutual  agreement  by  them  to  consider  the 
sun'ender  as  made  may  be  implied  ;  some  act  of  notoriety  which  estops 
them  from  denying  that  it  has  taken  place.  Lijon  v.  Heed,  13  M.  <fe 
W.  285  ;  Bedford  v.  Terhune,  30  N.  Y.  (3  Tiff.)  453.  Thus,  any 
agreement  between  the  parties  that  the  term  shall  be  put  an  end  to, 
which  is  unequivocally  acted  upon  hy  both,  is  such  a  surrender.  White- 
head V.  Clifford,  5  Taunt.  518 ;  PJiene  v.  Poppleioell,  12  C.  B.  (N.S.) 
334;  8  Jur.  (N.  S.)  1104;  31  L.  J.  C.  P.  235.  An  actual  and  con- 
tinued change  of  possession  by  the  mutual  consent  of  tlie  parties  is  a 
surrender  by  operation  of  law,  whctlier  the  possession  is  delivered  to 
the  landlord  himself  or  to  anotlier  for  him.  Hall  v.  Burgers,  5  B.  & 
C.  333 ;  Beeve  v.  Bird,  1  C.  M.  &  R.  37. 
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Acceptance  of  possession  by  the  landlord  and  his  leasing  the  prem- 
ises to  another,  or  accepting  an  under  tenant,  or  an  assignee  as  his  ten- 
ant, followed  by  an  actual  possession  by  the  latter,  also  operate  as  sucli 
a  surrender.  Grivnman  v.  Legge,  8  B.  &  C.  324 ;  2  M.  &  H.  438  ; 
Taylor  v*  Chaprnati,  Peajce's  Add.  C.  11 ;  Witman  v.  Watry^  31  Wis. 
638 ;  Schieffelhh  v.  Carjjcnter,  15  Wend.  400  ;  Shepard  v.  Spaulding^ 
4  Mete,  416 ;  Clemens  v.  Broomfield,  19  Mo.  118.  The  acceptance  of 
an  irregular  notice  to  quit,  from  a  tenant,  and  an  entry  by  the  landlord 
to  make  repairs  after  the  tenant  had  abandoned  the  premises,  amount 
to  elections  to  treat  those  acts  as  effective.  Aldenburgh  v.  Peajple^  6 
C.  &  P.  212  ;  Mackellep  v.  Sigler,  47  Uow.  (N.  Y.)  20. 

An  agreement  by  a  tenant,  to  purchase  the  premises  from  the  grantee 
of  his  landlord,  and  until  conveyance  to  pay  rent,  operates  as  a  surrender 
of  his  lease  {Denison  v.  Wertz^  7  S.  &  E,.  372) ;  and  the  acceptance  of 
a  new  lease  during  an  existing  lease,  whether  it  be  for  a  longer  or  a 
shorter  term,  is  presumptively  a  surrender  of  the  prior  lease.  Abell  v. 
Williams,  3  Daly  (N.  Y.),  17  ;  McDonnell  r.  Pope,  9  Hare,  705 ;  Ziv- 
ingston  v.  Potts,  16  Johns.  28.  Such  new  lease  must,  however,  be 
valid  and  binding  on  both  parties,  otherwise  it  will  not  so  operate.  Doe 
d.  Egremont  v.  Forwood,  3  Q.  B.  627  ;  Doe  d.  Biddulph  v.  Poole,  11 
id.  713  ;    12  Jur.  450 ;    17  L.  J.  Q.  B.  143. 

A  surrender  may  also  be  presumed  when  the  term  appears  to  have 
done  the  duty  for  which  it  was  created  {Bartlett  v.  Downes,  5  D.  ife  R. 
526 ;  3  B.  &  C.  616  ;  1  C.  &  P.  522) ;  but  no  such  presumption  can 
arise  as  to  an  unsatisfied  term  raised  for  the  purpose  of  securing  an  an- 
nuity. Doe  d.  Hodsden  v.  Staple,  2  Term  R.  684 ;  Doe  d.  Bowerman 
V.  Syhourn,  7  id.  2 ;  2  Esp.  496.  The  finding  of  the  lease  in  the 
possession  of  the  lessor  with  the  seals  torn  off",  and  the  fact  that  a  lease 
has  been  granted  to  another,  also  raise  a  presumption  of  a  sm-render. 
Waller  v.  Richardson,  2  M.  &  W.  882. 

An  absolute  surrender  must  operate  immediately,  but  a  lease  to  com- 
mence in  futuro  may  operate  as  an  immediate  surrender  of  the  first 
lease  {Doe  d.  Murrell  v.  Kilward,  3  M.  &  W.  328),  even  though  the 
continuance  of  such  new  lease  may  be  made  contingent  upon  the  per- 
formance of  some  future  act  by  the  tenant.  Allen  v.  Jaquish,  21 
Wend.  628  ;  Co.  Litt.  218  h. 

The  effect  of  a  surrender  is  to  terminate  the  relations  and  the  obli- 
gations of  the  parties  as  landlord  and  tenant,  but  it  does  not  relieve 
the  tenant  or  his  surety  from  the  payment  of  rent  already  due.  Sperr>^ 
V.  Miller,  8  N.  Y.  (4  Seld.)  336 ;  McKenzie  v.  Farrell,  4  Bosw.  (N. 
Y.)  192.  Nor  will  a  surrender  by  a  tenant  for  lives  to  his  landlord,  by 
a  mere  confession  of  waste,  under  a  covenant  against  waste,  defeat  the 
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rights  of  a  mortgagee  of  the  leasehold  interest.  Allen  v.  Brown,  60 
Barb.  39.     See  Moore  x.  Pitts,  53  N.  Y.  (8  Sick.)  91. 

§  -1.  Termination  of  forfeiture.  By  the  strict  rules  of  the  com- 
mon law  almost  any  act  of  a  tenant,  which  was  inconsistent  with  his 
tenancy,  worked  a  forfeiture  of  his  term.  These  rules,  though  to  some 
extent  relaxed,  or  abridged  by  modem  statutes  regulating  the  rela- 
tions of  landlord  and  tenant,  yet  generally  prevail.  An  alienation  by 
the  tenant  of  the  demised  estate  in  fee,  by  some  conveyance  which 
would  have  the  effect  to  divest  the  estate  of  the  reversioner,  was,  of 
course,  such  an  act,  and  was  formerly  a  ground  of  forfeiture ;  but  it 
has  ceased  to  be  so  m  some  of  the  American  States,  where,  by  statute, 
a  conveyance  of  any  kind  by  a  tenant  will  pass  only  such  estate  as  he 
actually  has. 

Such  acts  as  the  acceptance  of  a  lease  from  or  attorning  to  an 
adverse  claimant,  or  a  stranger,  or  permitting  him  to  take  possession 
and  exercise  acts  of  ownership  over  the  demised  premises  in  opposi- 
tion to  the  landlord,  or  any  other  act  by  which  the  tenant  willfully 
disclaims  his  tenancy,  are  still  held  to  be  grounds  of  forfeiture.  Doe 
d.  Ellerhroch  v.  Flynn,  1  0.  M.  &  R.  137 ;  4  Tyr.  619 ;  Jackson  v. 
Kingsley,  17  Johns.  158  ;  Sharpe  v.  Kelley,  5  Denio,  430  ;  Jackson  v. 
Vincent,  4  Wend.  633  ;  Bolton  v.  Landers,  27  Cal.  104 ;  Brown  v. 
Keller,  32  111.  151 ;  Tha]jer  v.  harpies,  26  La.  Ann.  502.  But  a  mere 
payment  of  rent  to  a  third  person  is  not  such  a  disclaimer  as  will 
amount  to  a  forfeiture.     Doe  d.  Dillon  v.  Parker,  Gow.  180. 

A  denial  of  the  landlord's  title,  or  an  adverse  claim  of  title  on  the 
part  of  the  tenant,  is  a  ground  of  forfeiture  which  entitles  the  land- 
lord to  take  possession,  or  bring  ejectment  without  notice  to  quit  {Doe 
d.  Cfieeser  v.  Oreed,  2  M.  &  P.  648 ;  5  Bing.  327  ;  Landsell  v.  Gower, 
17  Q.  B.  589  ;  16  Jur.  100  ;  21  L.  J.  Q.  B.  5) ;  but  no  mere  verbal 
denial  of  title,  or  assertion  of  adverse  claim^  will  have  that  effect,  with- 
out matter  of  record  or  an  actual  renunciation  of  the  relation  of  tenant. 
Pees  d.  Powell  v.  King,  Forrest,  19  ;  2  B.  &  B.  514 ;  Doe  d.  Graves 
V.  Wells,  2  P.  &  D.  397 ;  10  A.  &  E.  427 ;  DeLancey  v.  Ganong,  9  N. 
Y.  (5  Seld.)  9. 

An  illegal  use  of  demised  premises  has  been  held  to  work  a  forfeit- 
ure.    Machias  Hotel  Co.  v.  FisJier,  56  Me.  321. 

Voluntary  waste  works  a  forfeiture  of  a  tenant  at  will.  In  New 
York  this  forfeiture  is  confined  to  so  much  of  the  premises  as  the  waste 
was  committed  upon.  London  v.  Greyme,  Cro.  Jac.  182 ;  Cole  v. 
Green,  1  Levinz,  309;  Jackson  v.  Tihhits,S  "Wend.  341.  A  jirovision 
in  a  lease  for  a  re-entry  in  case  of  the  commission  of  waste  is  generally 
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construed  to  mean  waste  injurious  to  tlie  reversion.  Doe  d.  Darltruj- 
ton  V.  Bond,  5  B.  &  C.  855 ;  8  D.  &  R.  738. 

The  most  common  cases  of  forfeiture  are  those  which  arise  upon 
breaches  of  conditions  in  leases,  for  which  the  landlord  is  expressly  au- 
thorised to  re-enter.  In  these  cases  the  landlord,  and  he  alone,  has  the 
option  to  terminate  the  tenancy,  and  he  can  do  so  only  by  a  re-entry. 
Shattuck  V.  Lovejoy,  8  Gray,  204. 

Provisos  for  re-entry  can  only  operate  during  the  term  {Johns  v. 
Wliitley,  3  Wils.  127) ;  and  the  fact  that  the  lessee  is  a  married  woman^ 
or  under  other  disability,  will  not  prevent  their  operation.  Garrett  v. 
Scouten,  3  Denio,  334.  Such  provisos  are  to  be  construed,  not  with 
the  strictness  of  conditions  at  common  law,  but  fairly  and  according  to 
the  rules  applicable  to  other  contracts.  Doe  d.  Davis  v.  Elso/rn,  M.  & 
M.  189.  In  order  to  a  forfeiture,  there-entry  clause  must  clearly  apply 
to  the  particular  covenant  broken,  and  the  breach  must  be  such  an  one 
as  was  intended  by  the  parties  to  be  provided  against.  Crawley  v. 
Price,  13  Eng.  R.  248 ;  L.  R.,  10  Q.  B.  302. 

A  proviso  for  re-entry  if  the  tenant  makes  default  in  the  performance 
of  any  of  the  covenants  in  the  lease  extends  only  to  affirmative  coven- 
ants, i.  <?.,  such  as  are  to  Ije  performed  by  him.  Doe  d.  PalTc  v.  Mar- 
chetti,  1  B.  &  Ad.  715.  A  proviso  for  a  forfeiture  for  doing  or  causing 
to  be  done  any  act  contrary  to  or  in  breach  of  any  covenants  does  not 
extend  to  an  omission  to  repair  according  to  covenant  {Doe  d.  Ahdy  v. 
Stevens,  3  B.  &  Ad.  299) ;  but  a  proviso  for  re-entry  "  if  the  lessee  shall 
make  default  in  the  performance  of  any  other  covenants  which  on  his 
part  are  or  ought  to  be  observed,  performed  and  kept,"  has  been  held 
to  apply  to  negative  as  well  as  positive  acts.  Croft  v.  Lumley,  6  H. 
L.  Gas.  672 ;  4  Jur.  (N.  S.)  903 ;  27  L.  J.  Q.  B.  321. 

A  forfeiture  caused  by  a  breach,  either  by  the  lessee  or  by  one  to 
w'hom  he  has  assigned  a  portion  of  the  premises,  of  a  covenant  for 
which  the  lease  prescribes  a  forfeiture,  extends  to  the  whole  of  the  de- 
mised premises.  Glarhe  v.  Cumniings,  5  Barb.  339.  Where  the  sole 
condition  upon  which  the  lease  of  a  house  is  made  to  depend  is  the  con- 
tinuous running  of  a  mill  by  the  tenant,  his  abandonment  of  the  mill 
is  held  an  abandonment  of  the  house,  and  at  the  option  of  the  landlord 
it  terminates  the  lease.     Crawley  v.  Ifidlins,  48  Mo.  517. 

A  forfeiture  for  the  breach  of  a  covenant  against  assignment  occurs 
only  upon  a  voluntary  assignment  of  the  lessee's  entire  interest.  Doe  d. 
Pitt  V.  Hogg,  4  D.  &  R.  226  ;  1  C.  &  P.  169  ;  Shee  v.  Hale,  13  Yes. 
404  ;  Lear  v.  Leggett,  1  Russ.  &  M.  690 ;  Jackson  v.  Corliss,  7  Johns. 
531  ;  Roosevelt  v.  Hopkins,  33  N.  Y.  (6  Tiff.)  81  ;  Smith  v.  Putnam, 
3  Pick.  221.     An  underletting  is  not  an  assignment,  nor  is  an  assign- 
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ment  a  breach  of  a  covenant  against  underletting.     Lynde  v.  Hough^ 
27  Barb.  415. 

Under  provisos  in  leases  for  re-entrj  in  case  the  tenant  commits  any 
act  of  bankruptcy,  or  suffers  any  judgment  or  extent  likely  to  affect 
the  estate,  or  permits  any  sale  at  auction  on  the  premises,  or  builds 
upon  them,  a  forfeiture  will  occur  whenever  there  is  a  clear  breach  of 
the  condition.  Doe  d.  Bridgmaii  v.  Dcwid,  1  C.  M.  &  R.  405  ;  Tol- 
ernan  v.  Por&ury,  2  Eng.  'B>.  89  ;  L.  E,.,  7  Q.  B.  344 ;  Do7noUe\.  Col- 
viUe,  7  Ir.  R.  C.  L.  68. 

The  non-payment  of  the  stipulated  rent  is  not  aground  of  forfeiture, 
unless  the  lease  expressly  makes  it  so.  Va7i  Rensselaer  v.  Jewett^  2  N. 
Y.  (2  Comst.)  144.  In  order  to  enforce  such  a  forfeiture,  the  common 
law  required  a  formal  demand  of  the  rent  due  to  be  first  made,  unless 
that  was  waived  by  an  express  provision  in  the  lease  that  it  need  not  be 
made,  or  that  the  landlord  might  re-enter  if  the  rent  was  in  arrear  for 
a  specified  time.  Doe  d.  Forster  v.  Wandlass^  7  Tenn.  117.  This  for- 
mal demand  was  required  to  be  of  the  exact  amount  due  for  the  last 
current  quarter  or  period,  and  must  be  made  before  sunset  of  the  day 
when  it  became  due,  and  at  the  front  door  of  the  house  or  the  most  no- 
torious place  on  the  demised  premises  ;  or,  if  any  other  place  for  pay- 
ment was  specified,  at  such  place.  Co.  Litt.  202,  a ;  Jackson  v.  Har- 
rison, 17  Johns.  QQ  ;  Connor  v.  Bradley,  1  How.  (U.  S.)  211.  The 
strict  rules  of  the  common  law  on  this  subject  have  been  greatly  mod- 
ified by  various  statutes,  both  in  England  and  in  this  country ;  and 
some  decisions  under  these  statutes  arc  given  under  the  title  Ejectment. 
Vol.  3,  p.  54. 

No  one  but  the  lessor  himself,  or  one  who  possesses  his  rights,  can 
take  advantage  of  a  forfeiture  ;  nor  will  it  execute  itself,  but  he  mus 
exercise  his  option  and  re-enter,  otherwise  the  tenancy  will  continue, 
notwitlistanding  the  lease  provides  that  it  shall  be  void,  or  the  term 
shall  cease,  uj^on  breach  of  the  covenants  by  tenant.  Arnshy  v.  Wood- 
ward, 6  B.  &  C.  519 ;  Bede  v.  Farr,  6  M.  &  S.  121  ;  Beid  v.  Par- 
sons, 2  Chit.  247.  The  lessor  has  that  riglit,  even  though  he  has  no 
reversion  {Doe  d.  Freeman  v.  Bateman,  2  B.  &  Aid.  16S) ;  but  a 
cestui  que  trust\d,^  not.  Doe  d.  Barker  v.  Goldsmith,  2  C.  &  J.  674  ; 
2  Tyr.  710. 

A  forfeiture  by  breach  of  covenant  may  be  waived,  unless  the  lease  by 
its  terms  becomes  absolutely  void  upon  such  breach.  Doe  d.  Bryan  v. 
Bancks,  4  B.  &  Aid.  401.  In  order  to  ccjiistituto  any  act  of  tlie  lessor  a 
waiver  of  a  forfeiture,  it  is  essential  tliat  he  have  knowledge  of  such 
forfeiture  at  the  time.  Doe  v.  Birch,  1  M.  &  W.  402  ;  Clarke  v. 
Cumminga,  5  Barb.  340.     The  receipt  and  acceptance  of  rent  which 
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has  accrued  subsequent  to  a  forfeiture,  without  any  assertion  of  such 
forfeiture,  lias  been  held  a  waiver  in  many  cases  of  breach  of  coven- 
ant. Hunter  v.  OaterJioudt^  11  Barb.  33;  Kecler  v.  Davis,  5  Duer, 
507  ;  Bowman  v.  Foot,  29  Conn.  331 ;  Walrond  v.  Uawkins,  L.  R., 
10  C.  P.  342  ;  S.  C,  12  Eng.  R.  406  ;  TuttU  v.  Bean,  13  Mete.  275 ; 
Indianapolis  Mf.,  etc.,  Union  v.  Cleveland,  etc..  By.  Co.,  45  Ind.  281 ; 
Doe  d.  Gatehouse  v.  Bees,  4  Bing.  N.  C.  384 ;  6  Scott,  161.  Distraining 
for  rent  in  like  cases  if  effectual,  or  bringing  an  action  therefor,  will  have 
the  same  effect.  Newman  v.  Butter,  8  Watts,  55  ;  Silver  v.  KcndricTc, 
2  N.  11.  160 ;  Goinber  v.  Hackett,  6  Wis.  323  ;  Stuyvesant  v.  Davis, 
9  Paige,  427;  Dendy  v.  JSficholl,  4  C.  B.  (N.  S.)  376  ;  27  L.  J.  C.P. 
220. 

The  mere  receipt  of  rent  after  the  commencement  of  a  suit  in  eject- 
ment, or  of  that  which  accrued  during  the  life  of  a  notice  to  repair, 
does  not  operate  as  a  waiver.  Nor  does  the  giving  of  notice  to  repair, 
or  the  allowing  of  further  time  to  repair.  Few  v.  Berltins,  L.  P.,  2 
Exch.  92  ;  Gregory  v.  Wilson,  9  Hare,  682  ;  Fryett  v.  Jeffreys,  1  Esp. 
393. 

A  waiver  will  extend  oidy  to  an  existing  forfeiture,  and  will  not  af- 
fect one  subsequently  accruing.  Doe  d.  Taylor  v.  Johnson,  1  Stark- 
411.  A  continuing  breach,  such  as  neglect  to  keep  the  premises  in- 
sured, or  to  keep  up  an  orchard,  according  to  covenant,  or  a  use  of  the 
premises  in  a  manner  or  for  a  trade  which  is  prohibited  by  the  lease,  or 
the  like,  is  not  waived  by  the  receipt  of  rent  after  the  first  breach. 
Doe  d.  Baker  v.  Jones,  5  Exch.  498  ;  19  L.  J.  Exch.  405  ;  Doe  d.  Am- 
bler V.    Woodhridge,  9  B.  &  C.  376 ;  Lloyd  v.  Crispe,  5  Taunt.  249. 

A  forfeiture  may  also  be  waived  by  other  acts  of  the  lessor,  showing 
his  intention  that  the  lease  shall  continue,  such  as  giving  a  notice  to 
quit  at  the  end  of  a  half  year,  or  permitting  the  tenant  to  expend  money 
in  improvements  after  the  forfeiture.  Ward  v.  Day,  33  L.  J.  Q.  B. 
254 ;  5  B.  &  S.  359.  But  mere  delay  to  enforce  a  forfeiture,  without 
any  positive  act  on  the  part  of  the  landlord,  is  not  a  waiver.  Berry  v. 
Davis,  3  C.  B.  (N.  S.)  769.  A  notice  to  repair  within  three  months  is 
so  far  a  waiver  of  a  forfeiture  for  the  breach  of  a  general  covenant  to 
repair,  that  the  lessor  cannot  sue  in  ejectment  until  the  expiration  of  the 
notice ;  but  the  right  then  acquired  is  not  waived,  but  is  merely  sus. 
pended,  by  giving  further  time  to  repair.  Doe  d.  Moreoraft  v.  Meux, 
7  D.  &  R.  98 ;  4  B.  &  C.  606  ;  1  C.  &  P.  346  ;  Doe  d.  Bankin  v. 
BrindUy,  1  N.  &  M.  1 ;  4  B.  &  Ad.  84. 

At  common  law,  a  forfeiture  for  non-payment  of  rent  was  saved  by 
a  personal  tender  of  it,  after  demand,  but  before  midnight  of  the  day 
when  it  became  due ;  and  now,  bv  statute  in  some  of  the  American 
YoL.  lY.—  28 
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States,  a  tender  even  at  a  later  date  will  have  that  effect,  ImsK  v. 
Druse,  4  "Wend.  313  ;  Chapman  v.  Kirby,  49  111.  211 ;  Blackman  v. 
Welsh,  44  Mo.  41 ;    WhiU  v.  McMurray,  2  Brewst.  (Peun.)  485. 

Relief  against  forfeitures  is  also  gi\'en  in  equity,  where  the  breach 
was  not  willful,  and  where  compensation  in  damages  can  be  calculated 
with  certainty.  Giles  v.  Austiyi,  62  N.  Y.  (17  Sick.)  486;  S.  C. 
affirming  S.  C,  6  J.  &  Sp.  215 ;  Rector,  etc.,  v.  Higgvm,  48  N.  Y. 
(3  Sick.)  533  ;  Nelson  v.  Carrington,  4  Munf.  332  ;  BroAiebridge  v. 
Buckley,  2  Price,  200 ;  Hill  v.  Barclay,  16  Yes.  402. 

§  5.  Of  holding  over.  It  is  the  duty  of  a  tenant,  as  soon  as  his 
tenancy  expires  by  its  own  limitation,  to  peaceably  and  quietly  surren- 
der the  possession  of  the  whole  of  the  demised  premises,  together  with 
all  buildings,  fixtures  and  improvements  belonging  thereto,  to  his  land- 
lord, or  to  some  one  authorized  by  him  to  receive  them.  If  he  neglects 
or  refuses  so  to  do,  even  though  he  retains  them  but  for  a  few  days  with 
the  intention  of  removing,  the  landlord  may  treat  him  either  as  a  tree, 
passer,  or  as  a  tenant  for  another  year  or  for  a  shorter  term  of  the  same 
extent  as  that  which  has  expired.  Noel  v.  McCrory,  7  Coldw.  (  Tenn.) 
623  ;  Schuyler  v.  Smith,  51  N.  Y.  (6  Sick.)  309  ;  10  Am.  Rep.  609  ; 
Witt  V.  3Iayor  of  N.  T.,  6  Robt.  (N.  Y.)  441 ;  5  id.  248.  His  liabil- 
ity for  the  rent  does  not  cease  until  such  complete  surrender,  not  only 
by  himself  but  by  his  sub-tenants.  Harding  v.  Crethorn,  1  Esp.  57  ; 
Ihls  V.  Richardson,  1  P.  &  D.  618 ;  9  A.  &  E.  849. 

The  tenant  is  bound  by  the  election  of  the  landlord  to  treat  him  as  a 
tenant  in  such  a  case,  and  cannot  avoid  the  tenancy  so  forced  upon  him. 
Hemphill  V.  Flynn,  2  Penn.  St.  144 ;  Harhins  v.  Pope,  10  Ala.  493. 
His  new  tenancy  is,  however,  only  at  sufferance,  so  long  as  there  is  no 
agreement  or  consent  on  the  part  of  tlie  landlord  to  a  more  permanent 
holding  {Russell  v.  Fahyan,  34  N.  H.  223) ;  but  the  acquiescence  of 
the  latter  may  be  presumed  from  his  receipt  of  the  rent,  or  even  from 
lapse  of  time  without  objection  on  his  part.  Conway  v.  Starkioeather, 
1  Denio,  113. 

A  tenant  for  one  year,  or  from  year  to  year,  under  either  a  verbal  or 
a  written  lease,  who  hokls  over  with  the  consent  of  his  landlord,  be- 
comes entitled  to  all  the  riglits  of  a  tenant  for  another  year.  .  Usher  v. 
Moss,  50  Miss.  208  ;  Moore  v.  Beasley,  3  Ham,  (Ohio)  294 ;  JDanforth 
v.  Sargent,  14  Mass.  491  ;  Brewer  v.  Knapp,  1  Pick.  332.  A  lessee 
for  years  wlio  so  holds  over  becomes  a  tenant  from  year  to  year,  and  is 
subject  to  do  all  the  covenants  and  conditions  of  the  original  lease  which 
are  compati1)lc  wn'th  a  yearly  holding.  Laguerenne  v.  Dougherty,  35 
Pciiii.  St.  45.  Generally,  a  tenant  holding  over  without  any  new  agree- 
ment will  be  deemed  to  hold  subject  to  aU  the  tei-ms  and  covenants  of 
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his  original  lease.     Hyatt  v.  Griffiths,   17  Q.    B.    505  ;    Thomas  v. 
Packer,   1  H.  &  N.  669 ;    3  Jur.   (N.  S.)  143  ;  26  L.  J.  Exch.   207 
Parlc£r  v.  Hollis,  50  Ala.  411 ;  Fronty  v.  Wood,  2  Hill  (S.  C),  367 
Himt  V.   Wolfe,  2  Daly,  298;  Diller  v.  Roherts,  13  Serg.  &  R.  60 
Dorrill  v.  Stephens,  4  McCord  (S.  C),  59.     A  tenant  may  bind  liim- 
self  to  pay  an   increased   rent,   either  by   express  agreement,   or  by 
holding  over  after  notice  that  it  will  be  required,  and  even  then  the 
terms  of  the  old  lease  will  bind  him  so  far  as  applicable.     Pigf^y  v.  At- 
kinson, 4  Camp.  275  ;  Roberts  v.  Hayward,  3  C.  &  P.  432. 

By  statute  in  England,  and  in  some  of  the  American  States,  a  willful 
holding  over,  after  the  landlord  has  demanded  possession,  or  given  no. 
tice  to  quit,  or  after  the  tenant  himself  has  terminated  his  lease  by  a 
notice  as  therein  provided,  renders  him  liable  for  double  rent,  and  some- 
times for  special  damages.  Such  statutes  must  be  construed  with  ref- 
erence not  only  to  the  language  employed,  but  to  the  object  sought, 
which  is  to  punish  fraud  and  contumacy,  and  not  a  holding  over  under 
a  ionafide  claim  of  right.  Wright  v.  Smith,  5  Esp.  205  ;  Swinfen  v. 
Bacon,  6  H.  &  N.  846  ;  30  L.  J.  Exch.  368.  This  double  rent  is 
recoverable  only  from  the  time  of  the  demand  or  notice  ;  and  the  receipt 
of  single  rent  after  the  expiration  of  the  notice,  or  any  other  act  show- 
ing that  intention,  is  a  waiver  of  the  penalty.  But  the  bringing  of  an 
ejectment  suit  after  service  of  the  notice  does  not  have  that  effect. 
Ryal  V.  Rich,  10  East,  48  ;  Soulshy  v.  Nevincj,  9  id.  310.  To  render 
the  tenant  liable  to  double  rent  for  refusing  to  leave  after  notice  given 
by  himself,  that  notice  must  be  direct  and  positive.  Farrance\.  Elk- 
ington,  2  Camp,  591 ;  Johnstone  v.  Hudlestone,  7  D.  &  R.  411 ;  4  B. 
&  C.  922. 

Other  statutes  make  guardians,  trustees  of  infants,  husbands  seized 
in  right  of  their  wives,  and  other  persons  having  estates  M'hicli  are 
determinable  upon  any  life  or  lives,  who  hold  over  after  the  termina- 
tion of  their  particular  estates,  liable  as  trespassers  for  the  full  value 
of  the  profits  received  during  their  wrongful  possession. 

ARTICLE  IV. 

PARTIES   TO   A   LEASE. 

Section  1.  In  general.  Any  person  who  is  seized  or  possessed  of 
lands  or  tenements  may  grant  a  lease  thereof,  for  any  period  not  ex- 
ceeding liis  own  interest,  unless  he  is  under  some  legal  disability.  Pos- 
session in  law  or  in  fact  in  the  lessor  is  absolutely  essential  under  the 
statutes  generally  prevailing,  and  a  lease  given  when  the  land  is  in  the 
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actual  possession  of  an  adverse  claimant  is  void.  Iseham  v.  Morrice^ 
Cro.  Car.  109.  But  possession  will  be  deemed  to  follow  the  owner- 
sliip,  unless  there  is  adverse  possession  ;  and  a  seizin  once  actually  ex- 
isting will  be  presumed  to  continue.  Fosgate  v.  IlerTcimer  Mantif.  Co., 
9  Barb.  287 ;  S.  C.  affirmed,  12  K  Y.  (2  Kern.)  580.  So  far  is  this 
rule  carried,  that  one  in  actual  possession,  though  wrongfully,  can  make 
a  lease,  which  can  be  avoided  only  on  eviction  by  paramount  title. 
And  yet  one  who  has  been  disseized  of  land  may  execute  a  lease  and 
deliver  it  in  escrow,  to  take  effect  when  he  enters  and  recovers  posses- 
sion. And  others  who  have  an  absolute  right  of  entry,  such  as  a  lessee 
for  years  ;  an  heir  to  whom  land  has  descended  ;  or  a  remainderman, 
even  while  the  life  tenant  is  in  possession,  may  make  a  valid  lease  be- 
fore actual  entry.  And  so  may  a  cestui  que  trust,  where  by  the  statute 
of  uses  the  possession  is  transferred  to  him  {Bellingha7n  v.  Alsqp,  Cro. 
Jac.  52,  408) ;  and  one  who  has  an  undisputed  reversion  can  charge  it 
by  a  lease,  to  take  effect  in  interest  when  his  reversion  is  reduced  to 
possession.  Mitford  v.  Fenwick,  And.  288.  But  it  is  held  in  Penn- 
sylvania, that  a  purchaser  at  sheriff's  sale,  who  has  not  received  his  deed, 
cannot  make  a  vahd  lease.     Hall  v.  Benner,  1  Pen.  &  W.  402. 

Even  one  who  has  no  title  at  the  time  he  undertakes  to  lease,  or  is  a 
mere  disseizor,  may  give  a  lease  which  will  be  good  by  estoppel  if  he 
afterward  acquires  title  during  the  term  granted  {Jackson  v.  Murray, 
12  Johns.  201 ;  Cocke  v.  Brogan,  5  Pike,  693  ;  WeUb  v.  Austin,  8  Scott 
[N.  B.]  419)  ;  unless  his  want  of  title  appears  by  the  lease  itself.  Iler- 
mitage  v.  Tomkins,  1  Ld.  Raym.  Y29.  If  two  join  a  lease,  it  will  be 
good  though  only  one  of  them  has  an  interest  in  the  premises.  Brere- 
ton  V.  Evans,  Cro.  Eliz.  700.  A  lease  for  years,  which  cannot  take 
effect  immediately  by  reason  of  a  prior  lease  of  the  premises,  will 
operate  by  estoppel,  for  so  much  of  the  term  as  remains  to  the  lessor 
after  the  prior  lease  is  determined. 

A  lease  by  estoppel,  to  bind  either  party  must  bind  both  (  Wetland 
Canal  v.  Hathaway,  8  Wend.  9,  480  ;  Boiling  v.  Mayor,  3  Band. 
563) ;  and  then  it  will  also  bind  the  lieir  or  other  privy  in  estate  who 
derives  title  from  either  party.  Webh  v.  Austin,  8  Scott  (N.  B.)  419  ; 
BraintreeY.  Hingham,  17  Mass.  432.  Such  a  lease  by  a  tenant  for  life 
will  not,  however,  extend  beyond  his  life,  or  bind  his  heir,  even  though 
before  his  deatli  he  purchased  the  reversion.  A  man  may  even  become 
a  tenant  of  his  own  land  by  estoppel,  as,  by  accepting  a  lease  from  an- 
other who  is  under  no  disability ;  and  leases  by  estoppel  may,  in  other 
cases,  be  created  by  various  acts  injjais,  such  as  livery,  entry,  accept- 
ance of  rent,  and  the  like. 

An  infant's  lease  is  voidable  by  himself,  at  or  before  his  majoi-ity,  or 
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within  a  reasonable  time  afterward  ;  but  until  he  avoids  it,  the  adult 
party  will  be  bound  thereby.  Roof  v.  Stafford.,  Y  Cow.  179  ;  Bool  v. 
3lix,  17  Wend.  119 ;  Wheaton  v.  East,  5  Ycrg.  41 ;  Worcester  v. 
Eaton,  13  Mass.  371.  To  render  a  lease  by  an  infant  binding  on  him 
after  he  attains  majority,  no  express  ratification  is  usually  deemed  nec- 
essary, unless  required  by  some  statute,  but  any  acts  which  reasonably 
imply  an  affirmance,  such  as  the  receipt  of  rent  accruing  after  his  ma- 
jority, and  the  like,  are  sufficient.  Kline  v.  Beehe,  6  Conn.  494.  But 
some  express  act  of  disaffirmance  on  his  part  after  coming  of  age  is 
generally  required  to  avoid  the  lease.  The  mere  execution  of  another 
lease,  or  of  a  conveyance  of  the  property  to  a  purchaser  for  value,  is 
not  such  a  disaffirmance,  unless  it  is  so  inconsistent  with  the  former 
lease  that  the  two  cannot  stand  together,  DominicJc  v.  Michael,  4 
Sandf.  (N.  Y.)  375.  No  one  but  the  infant  himself,  or  his  personal 
representatives,  can  avoid  his  lease.  Jackson  v.  Todd,  6  Johns.  257  ; 
Roberts  v.  Wigginr,  1  N.  H.  97. 

An  infant  may  also  take  a  lease  and  avail  himself  of  its  benefits,  but 
he  may  if  he  chooses,  within  a  reasonable  time  after  he  comes  of  age, 
disaffirm  his  hability  for  rent  or  the  performance  of  covenants.  If, 
however,  the  use  of  the  premises  comes  within  the  definition  of  neces- 
saries, he  is  liable  for  the  rent.  And  if  he  continues  in  the  possession 
of  the  premises  after  full  age,  he  thereby  affirms  the  existing  lease. 

Guardians  of  infants,  having  the  power  of  guardians  in  socage,  may 
usually  demise  their  ward's  land  during  their  minority.  Byrne  v.  Van 
Hoesen,  5  Johns.  ^^\  Field  v.  Schiefelin,  7  Johns.  Ch.  154.  See 
ante,  title  Guardian  and  Ward.  But  it  has  been  held  that  a  mere  nat- 
ural guardian  has  no  such  power.  Putnam  v.  Ritchie,  6  Paige,  390  ; 
May  V.  Calder,  2  Mass.  55  ;  Anderson  v.  Darhy,  1  Nott  &  McC. 
369  ;  Magruder  v.  Peter,  4  Gill  &  J.  323. 

The  general  rule,  that  contracts  made  by  idiots  or  lunatics  while  in 
that  condition  are  void,  applies  as  well  to  leases  as  to  other  contracts. 
Faulder  v.  Silk,  3  Camp.  126,  This  is  especially  so  where  advantage 
has  been  taken  of  their  condition.  But  in  many  cases  it  has  been  held 
that  acts  or  deeds  of  a  lunatic,  before  he  has  been  placed  under  guard- 
ianship, are  merely  voidable,  while  those  subsequent  are  absolutely 
void.  Jackson  v.  Gumaer,  2  Cow.  552  ;  Pearl  v,  McDowell,  3  J,  J. 
Marsh.  658  ;  Wait  v.  Maxwell,  5  Pick,  217  ;  Webster  v,  Woodford,  3 
Day,  90  ;  PAmoreux  v.  Crosby,  2  Paige,  422.  The  committees  or 
guardians  of  such  persons  are  usually  authorized  by  law  to  lease  their 
property.     Kni^e  v.  Palmer,  2  Wils.  130. 

A  man  who  is  compos  mentis  can  bind  himself  by  a  lease,  though  he 
may  be  of  weak  mind,  illiterate,  deaf  or  blind  ;  but  he  can  avoid  the 
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lease  if  induced  to  execute  it  bj  fraud  or  misrepresentation  {Jackson 
V.  Hayner,  12  Jolins.  469  ;  Farnam  v.  Brooks,  9  Pick.  212  ;  Dodds  v. 
Wilson,  1  Const.  [So.  Car.]  448);  but  a  person  who  is  deaf,  dumb  and  blind 
from  bis  nativity,  labors  under  an  absolute  incapacity.  Brown  v. 
Brown,  3  Conn.  299. 

Old  age  alone  does  not  incapacitate  a  person  from  granting  a  lease, 
nor  does  it  raise  any  presumption  that  the  lease  was  procured  by  fraud 
or  imposition,  such  as  would  defeat  it.  Lewis  v.  Bead,  1  Yes.  Jr.  19. 
Dm-ess  of  a  lessor  renders  his  lease  not  absolutely  void,  but  voidable 
merely  after  he  recovers  his  free  agency.  His  intoxication  at  the  time 
of  executing  a  lease,  if  extreme,  so  as  to  deprive  him  of  the  exercise 
of  reason,  has  been  held  in  common  cases  to  render  the  lease  absolutely 
void,  while  in  others  it  is  held  merely  voidable.  Conami  v.  Jackson, 
16  Yt.  335  ;  Prentice  v.  Achorn,  2  Paige,  31 ;  Pitt  v.  Smith,  3  Camp. 
33  ;  Reinicker  v.  Smith,  2  Har.  &  J.  421 ;    White  v.  Cox,  3  Hay.  79. 

At  common  law,  a  married  woman  could  not  lease  her  lands  without 
the  concurrence  of  her  husband  ;  but  he  could  lease  them  and  take  the 
rents  and  profits  so  long  as  the  marriage  contract  existed,  and  if  he  be- 
came tenant  by  curtesy,  so  long  as  he  lived.  If  the  wife's  property 
rights  were  restored  by  the  death  of  her  husband  or  by  divorce,  that 
would  terminate  the  lease,  unless  she  subsequently  affirmed  it.  But 
statutes  greatly  modifying  these  rules  of  the  common  law  now  prevail 
generally  in  this  country,  and  these  usually  allow  a  married  woman  to 
control  her  own  real  estate  without  the  concurrence  of  her  husband. 

A  married  woman  may  also  hold  under  a  lease,  at  least  until  her 
husband  dissents,  and  generally  he  will  be  liable  for  the  rent.  If  a 
feme  sole  takes  a  lease  and  afterward  marries,  her  responsibility  as  lessee 
will  devolve  on  her  husband.  Canipbell  v.  Holloway,  7  Johns.  81 ; 
Botch  V.  Miles,  2  Conn.  638. 

A  tenant  for  life  can  make  a  lease  from  year  to  year  or  for  years,  but 
his  death  will  absolutely  terminate  it,  unless  some  power  conferred 
upon  him  by  the  owner  in  fee  or  the  creator  of  the  estate,  or  by  statute, 
enables  him  to  give  it  a  longer  duration.  Story  v.  Johnson,  2  Y.  &  C. 
586.  His  lessee  holding  over  will  be  a  mere  tenant  at  sufferance, 
unless  his  lease  is  recognized  and  confirmed  by  the  succeeding  owner, 
by  some  act  amounting  to  a  new  demise  or  an  estoppel.  James  d. 
Amhray  v.  Jenkins,  Bull  (N.  P.)  96 ;  Boe  d.  Tucker  v.  Morse,  J  B.  & 
Ad.  365.  If  the  remainderman  or  reversioner  joins  in  the  lease  with 
the  life  tenant,  that  is  the  lease  of  the  one  confirmed  by  the  other. 

A  tenant  from  year  to  year  or  for  years  can  underlet,  unless  restric- 
ted by  the  terms  of  his  lease. 

One  joint  tenant  or  coparcener  in  real  property  may  make  a  lease  of 
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his  undivided  interest  for  life,  for  years,  or  at  will,  or  several  or  all  may 
join  and  demise  their  shares  or  the  entire  estate.  Cowper  v.  FleUher^ 
6  B.  &  S.  464 ;  34  L.  J.  (Q.  B.)  187;  13  W.  R.  732 ;  12  L.  T.  (N.  S.) 
420.  Tenants  in  common  may  also  lease  their  individual  shares,  or 
may  all  join  in  a  single  lease.  Any  of  such  tenants  may  lease  his  share 
to  Ills  co-tenant.     Keay  v.  Goodwin^  16  Mass.  1. 

A  mortgagor  can  lease  the  mortgaged  premises  ;  but  at  common  law 
the  mortgagee  was  not  bound  by  a  lease  granted  subsequent  to  his  mort- 
gage, but  might  eject  the  tenant  as  well  as  the  mortgagor  upon  default, 
although  by  a  lease  prior  to  his  mortgage,  he  might  recover  the  rent 
from  the  tenant,  unless  it  had  been  paid  to  the  mortgagor  before  notice 
of  his  claim.  Rawson  v.  Eicke^  7  Ad.  &  El.  451  ;  Mossy.  GalUmore, 
1  Doug.  279 ;  Bahcock  v.  Kennedy,  1  Vt.  457 ;  Coker  v.  Fearsall,  6 
Ala.  542  ;  Hutchinson  v.  Dearing,  20  id.  798.  Under  modern  statutes 
prohibiting  actions  of  ejectment  by  mortgagees,  and  protecting  mort- 
gagors in  their  possession  until  the  expiration  of  the  time  given  for 
redemption,  it  would  seem  that  mortgagors  or  owners  of  the  equity  of 
redemption  should  have  power  to  lease  and  be  entitled  to  the  rents  and 
profits  until  the  mortgagees  or  purchasers  become  entitled  to  posses- 
sion ;  and  it  has  been  expressly  so  decided  in  New  York  and  Massa- 
chusetts {Clasonx.  Corley,  5  Sandf.  447;  Mayo  v.  Fletcher\  14  Pick. 
625  ;  Gibson  v.  Farley,  16  Mass.  280) ;  and  in  Michigan  it  is  held  that, 
until  foreclosure,  the  mortgagee  cannot  receive  the  attornment  of  the 
mortgagor's  tenant.     Hogsett  v.  Ellis,  17  Mich.  351. 

A  mortgagee,  not  being  the  real  owner  of  the  estate,  has  no  power 
before  foreclosure  to  lease  the  property  so  as  to  bind  the  mortgagor 
when  he  comes  to  redeem,  except  in  a  case  of  absolute  necessity  and  to 
avoid  an  apparent  loss.  Lamed  v.  Clarke,  8  Gush.  29.  Redemption 
by  the  mortgagor  usually  terminates  the  lease.  Holt  v.  Rees,  46  111. 
181.  But  both  may  join  in  a  lease,  and  thus  render  it  effectual.  In 
such  a  case,  the  lessee's  covenants  should  be  with  the  mortgagee,  so  as 
to  run  with  the  land. 

The  entry  of  a  judgment  against  a  land  owner  does  not  affect  his  right 
to  grant  a  lease  of  his  land.  Doe  d.  Putland  v.  Hilder,  2  B.  &  Aid.  782. 
A  corporation  may  grant  or  take  a  lease,  unless  it  is  specially  restric- 
ted by  law,  Such  lease  should  be  in  the  corporate  name,  though  an 
immaterial  variance  will  not  avoid  it.  At  the  present  day  the  corjjor- 
ate  seal  is  not  usually  held  necessary  ;  but  the  lease  must  be  executed 
by  officers  or  agents  who  are  duly  authorized.  A  corporation  may  also 
bind  itself  by  entering  upon  and  enjoying  premises  in  pursuance  of  a 
lease,  purporting  to  be  by  its  authority,  and  paying  rent.  Lo7ig  Isl. 
R.  R.  V.  Marguand,  6  N;  Y.  Leg.  Obs.  160. 
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Trustees  holding  the  legal  title  to  land  can  grant  leases,  limited  by 
the  quantity  of  estate  they  possess.  Their  authority  is  usually  joint, 
and  must  be  exercised  by  them  jointly.  Sinclair  v.  JiLckson^  8  Cow. 
548.  A  lease  granted  by  trustees,  without  the  concurrence  of  the  bene- 
ficiary, is  subject  to  the  control  of  a  court  of  equity,  if  the  lessee  had 
notice  of  the  trust.  As  the  beneficiary  cannot  giye  a  valid  lease  with- 
out the  concurrence  of  the  trustees,  it  is  advisable  that  both  or  all 
should  join  in  a  lease.  Blokes.  Foster,  8  Term,  487  ;  Malpas  v.  AcJc- 
land,  3  Russ.  273.  In  order  that  the  covenants  may  run  with  the  land, 
they  should  be  to  the  trustee,  but  the  rent  may  be  reserved  generally. 
Webh  V.  Russell,  3  Term,  393.  The  time  for  which  a  trustee  may 
grant  a  lease  is  limited  by  the  circumstances  of  the  particular  case,  and 
not  by  the  period  of  the  trust  estate ;  but  the  trustee  or  his  lessee  must 
be  prepared  to  show  its  reasonableness,  if  called  in  question.  Atty.- 
Gen.  V.  Owen,  10  Yes.  555  ;  Greason  v.  Keteltas,  17  N.  Y.  (3  Smith) 
491 ;  Naylor  v.  Arnitt,  1  Euss.  &  Mylne,  501. 

An  executor  can  demise  lands  devolved  upon  him  by  the  will  of  his 
testator,  even  before  probate ;  and,  if  there  be  several  executors,  either 
of  them  may  do  so.  Simpson  y.  Gutteridge,  1  Mad.  616.  At  com- 
mon law,  an  executrix,  if  a  married  woman,  could  not  act  without  the 
concurrence  of  her  husband,  but  he  might  act  in  her  place,  without  her 
consent. 

An  administrator  can  lease  only  when  specially  authorized  to  do  so. 
Bank  of  Hamilton  v.  Dudley,  2  Peters,  492 ;  Hoed. Bendallx.  Sum- 
inerset,  2  W.  Bl.  694.  lie  cannot  make  a  valid  lease  of  premises 
which  were  specially  bequeathed,  without  the  concurrence  of  the  devisee. 
See  Yol.  2,  tit.  Executor's  and  Administrators. 

Receivers  appointed  by  order  of  the  court  may  be  specially  author- 
ized to  grant  leases. 

An  agent  may  execute  a  lease  for  his  principal,  provided  he  has  proper 
authority  and  pursues  it  strictly,  acting  in  the  name  of  his  principal, 
and  for  his  benefit.  Ilis  authority  may  be  verbal,  unless  required  by 
law  to  be  in  writing ;  and  a  subsequent  ratification  or  adoption  of  his 
acts  will  supply  the  want  of  j^revious  authority.  As  a  general  rule  he 
cannot  take  a  lease  for  himself  of  proj)erty  which  he  is  employed  to  let. 

Aliens  were  formerly  subjected  to  disabilities  in  respect  to  acquiring 
real  property,  but  they  have  been  to  a  great  extent  removed  by  statute 
both  in  England  and  in  this  country.  Whether  aliens  can  now  grant 
leases  depends  upon  the  statutes  on  that  subject,  which  should  there- 
fore be  examined. 
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ARTICLE  y. 


FORM    AND    NATUEE   OF    A    LEASE* 

Section  1.  In  general.  A  lease  for  life  must  be  under  seal,  but  one 
for  years  or  a  less  term  may  be  in  writing  not  under  seal,  or  by  verbal 
agreement  only,  except  where  otherwise  prescribed  by  statute.  If  in- 
tended to  include  the  usual  covenants,  it  must  be  sealed, 

A  lease  must  be  supported  by  some  valuable  consideration.  This 
may  be  the  usual  one,  of  a  rent  reserved,  or  it  may  be  natural  affection, 
money,  animals,  produce  or  services,  such  as  would  support  any  other 
contract.  "Where  a  rent  is  to  be  paid,  but  its  amount  is  not  fixed,  the 
law  fixes  it  at  the  reasonable  worth  of  the  use  of  the  premises.  Fall- 
wig  V.  Schench,  3  Hill,  344  ;  State  v.  Page,  1  Spears  (S.  C),  408  ; 
Scrantom  v.  Booth,  29  Barb.  171. 

The  date  of  a  lease  is  not  a  matter  of  substance,  and  an  omission  of 
or  mistake  in  the  date  does  not  vitiate  the  lease.  If  it  has  no  date,  or 
an  impossible  one,  and  no  time  is  fixed  for  its  commencement,  it  will 
commence  from  delivery.  A  reference  to  the  date  in  the  body  of  a 
lease  which  has  a  sensible  date  is  to  that  date,  and  not  to  its  delivery ; 
but  the  date  is  not  conclusive  as  to  the  delivery,  for  either  party  may 
show  that  delivery  took  place  on  a  different  day.  Church  v.  Gilma/n,, 
15  Wend.  656. 

A  lease  should  contain  the  names  of  the  parties.  If  executed  by 
an  agent  of  the  lessor  it  should  run  in  the  name  of  the  principal,  and 
to  the  intended  lessee.  If  persons  who  describe  themselves  in  the 
caption  as  trustees,  or  agents,  execute  in  their  individual  names,  and 
covenant  as  such,  they  bind  themselves  and  not  their  principal.  Stohie 
V.  Dills,  62  111.  432  ;  Kiersted  v.  Orange,  etc.,  B.  R.  Co.,  1  Hun,- 151 ; 
S.  C,  3  N.  T.  Sup.  (T.  &  C.)  662.  A  sealed  lease  will  be  void  if  the 
name  of  the  lessee  be  not  filled  in  before  delivery.  Jackson  v.  Titxus, 
2  Johns.  430.  The  omission  or  insertion  of  the  middle  name  of  either 
party  is  immaterial ;  and  a  misspelling  of  or  variance  in  the  name  of  a 
corporation,  not  making  it  materially  different  from  the  true  name, 
will  not  affect  its  validity.  McCarthy  v.  Nolle,  5  N.  Y.  Leg.  Obs.  380. 

No  particular  form  of  words  is  necessary  to  constitute  a  lease  ;  but 
whatever  terms  express  the  intention  of  the  one  party  to  divest  him- 
self temporarily  of  the  possession  of  his  property,  and  of  the  other  to 
receive  and  hold  it,  will  be  sufficient.  Uallett  v.  Wylie,.  3  Johns.  47  ; 
Thornton  v.  Payne,  5  id.  74 ;  Mavericky.  Lewis,  3  McCord  (S.O.),  211. 
The  terms  usually  employed  are  "  demise,  grant,  lease  and  to  farm 
YoL.  lY.— 29 
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let ;"  but  a  covenant  to  stand  seized  to  the  use  of  the  covenantee,  or 
a  hceuse  to  enter  and  enjoy,  vrill  operate  as  a  lease  {Right  d.  Bassett  v. 
Thomas^  3  Burr.  1446  ;  Ricjht  d.  Green  v.  Proctor^  4  id.  2209);  and  so 
will  an  agreement  between  vendor  and  vendee,  by  separate  instru- 
ments, that  a  person  named  shall  be  a  tenant  to  the  latter  {Doe  d. 
Jacklin  v.  Cartright,  4  East,  29) ;  and  a  recital  in  a  will  that  the 
testator  has  leased,  wiU  operate  as  a  lease  by  way  of  estoppel.  Denn 
V.  Cornell^  3  Johns.  Cas.  174. 

A  lease  must  describe  the  premises  demised  with  reasonable  certainty, 
otherwise  it  is  void.  Dingman  v.  Kelly,  7  Ind.  717 ;  PieTce  v. 
2finturn,  1  Cal.  470.  Where,  in  the  description,  numerous  particu- 
lars are  mentioned,  all  of  which  do  not  concm*,  the  intent  is  to  be 
ascertained  in  the  same  manner  and  by  the  same  kind  of  evidence  as 
in  the  case  of  other  contracts.  If  the  premises  are  bounded  on  a 
river,  without  specification  of  the  exact  line,  the  lease  is  presumed  to 
go  to  the  center  and  carry  half  of  the  bed  and  soil  of  the  river. 
Dwyer  v.  Rich,  6  Ir.  C.  L.  144.  Where  a  lease  described  the  prem- 
ises as  those  which  a  person  "  now  occupies,"  it  was  held  to  carrj^  only 
so  much  as  was  actually  occupied  by  him,  and  a  building  or  a  gateway 
connected  with  the  premises,  but  not  occupied  by  him,  was  held  to  be 
excluded.  Magee  v.  Lavell,  9  L.  E.  C.  P.  107,  8  Eng.  Eep.  423  ;  43 
L.  J.  C.  P.  131  ;  22  W.  R.  334 ;  Dym  v.  NutUy,  14  C.  B.  122;  2 
C.  L.  R.  81. 

Ordinarily,  the  grant  of  a  thing  will  pass  all  such  things  as  are  directly 
incident  to  it  and  necessary  to  its  enjoyment,  unless  they  are  expressly 
reserved.  Riddle  v.  Littlefield,  53  N.  II.  503 ;  16  Am.  Rep.  388. 
A  lease  of  a  liouse  carries  the  land  under  its  eaves  and  projections, 
also  its  garden ;  of  a  house  and  barn,  tJie  land  necessary  to  their  com- 
plete enjoyment ;  of  a  farm,  all  the  buildings  upon  it ;  and  of  an 
interior  parcel  of  land,  a  right  of  way  to  it  over  the  grantor's  other 
lands.  Sherman  v.  Williams,  113  Mass.  481  ;  18  Am.  Rep.  522  ; 
Hay  V.  Cumherlamd,  25  Barb.  594.  But  an  easement  will  pass  only 
where  it  is  necessary,  and  will  cease  M'ith  the  necessity.  Kooystra  v. 
Lucas,  1  D.  &R.  506 ;  5  B.  &  Aid.  830  ;  SJcnU  v.  Glenister,  11  W.  R. 
368  ;  16  C.  B.'(N.  S.)  81 ;  33  L.  J.  C.  P.  185. 

Recitals  in  a  lease  sometimes  operate  by  way  of  estoppel ;  but  an 
erroneous  recital  is  generally  lield  immaterial,  unless  it  shows  that  the 
lessor  had  no  interest  in  the  subject-matter  of  the  demise.  Hermitage 
V.  Tomkins,  1  Ld.  Raym.  729 ;  Jackson  v.  StrecUr,  5  Cow.  529 ;  Foot 
V.  Berkley,  1  Vent.  33. 

A  reservation  of  rent  is  not  essential,  nor,  if  inserted,  need  it  be  in 
any  particular  words  or  form.     The  usual  terms  are  "  yielding  and  pay- 
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ing,"  or  "  provided  the  lessee  shall  pay  "  a  sum  specified,  or  "  in  con- 
sideration of  the  rent  aforementioned."  If  the  reservation  is  in  f^eneral 
terms  without  saying  to  whom,  the  law  will  apply  it  according  to  the 
nature  of  the  lessor's  interest.  If  it  be  special,  it  should  be  to  the  persoji 
from  whom  the  lessee  derives  his  estate,  or  to  the  legal  owner,  and  not 
to  a  stranger.  Gilhertson,  v.  Richards,  -1  H.  &  N.  277 ;  Froni'm  v. 
Small,  Stra.  705.  But  a  reservation  of  rent  to  the  lessor's  heirs  has 
been  held  good,  where  the  lease  was  not  to  commence  until  after  his 
own  death.  Oates  v.  Friilie,  2  Rol.  Abr.  447.  Courts  formerly  gave 
different  effects  to  leases  of  a  freehold,  where  the  reservation  of  rent 
was  to  the  lessor  and  his  heirs ; — to  him  and  his  execvitors ; — to  him  and 
his  assigns  ;  or  to  him,  his  executors,  administrators  .or  assigns;  but, 
probably  in  all  such  cases,  especially  where  the  intent  appears  that  rent 
shall  be  paid  dinging  the  whole  term,  the  rent  will  now  be  held  to  fol- 
low the  reversion.     Taylor's  Land  &  Ten.,  §  156. 

An  exception  may  be  inserted  in  a  lease  restraining,  explaining  or 
qualifying  its ,  general  terms.  The  office  of  an  exception  is  to  sever 
some  existing  component  part  of  the  thing  demised,  which  would 
otherwise  pass.  It  will  be  void  if  it  does  not  express  the  thing  excepted 
with  reasonable  certainty  {Dorrell  v.  Collins,  Cro.  Eliz.  6) ;  or  if 
it  excepts  that  which  is  expressly  granted  by  the  lease,  or  that  as  to 
which  the  lessor  had  no  right  or  responsibility.  The  thing  excepted  mil 
include  every  thing  dependent  on  it,  and  necessary  to  its  enjoyment, 
such  as  a  right  of  entry  to  enjoy  or  remove  it,  and  the  like.  Cardigan 
V.  Armitage,  2  B.  &  C.  207.  A  saving  out  of  it  will  defeat  the  excep- 
tion to  that  extent.     Leigh  v.  Shaw,  Cro.  Eliz.  372. 

A  reservation  is  properly  the  retaining  of  some  right  or  profit  to 
arise  from  the  subject  of  the  demise,  which  had  previously  no  separate 
existence.  An  express  reservation  is  necessary  whenever  a  lessor 
wishes  to  retain  a  right  of  way,  or  any  other  right  or  control  over  the 
demised  property.  Bi'unton  v.  Hall,  1  Q.  B.  792  ;  1  G.  &  D.  207 ; 
6  Jur.  340. 

A  seal,  in  any  case  where  a  lease  is  required  by  law  to  be  under  seal, 
must  be  afiixed  in  the  manner  prescribed  by  the  law  of  the  place  which 
is  to  govern  the  particular  lease ;  whether  that  be  an  impression  upon 
wax  or  wafer,  or  upon  the  paper  on  which  the  instrument  is  wTitten, 
or  a  mere  scroll.  It  is  usual,  where  several  persons  execute  the  same 
instrument,  to  aflix  a  separate  seal  for  each,  but  that  is  not  essential,  as 
the  seal  of  one  may  be  deemed  adopted  by  the  other  or  others.  See 
ante,  Yol.  2,  494,  tit.  Deeds. 

IVhen  in  wi'iting,  and  not  required  to  be  under  seal,  the  mere  signa- 
tures of  the  proper  parties  is  sufficient.     The  place  of  signature  is  not 
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usually  deemed  material,  but  a  statute  requiring  certain  contracts  to  be 
"  subscribed,"  has  been  held  to  require  the  name  to  be  actually  put  at 
the  bottom  or  foot  of  the  contract.  Dofois  v.  Shields^  26  "Wend.  341,  494. 
James  v.  Patten,  6  N.  Y.  (2  Seld.)  9,  16.  A  lease  which  contains 
covenants  by  both  parties  should  be  executed  by  both.  Thompson  v. 
Leach,  2  Yent.  198 ;  3  Mod.  296.  They  may  execute  as  many  copies 
or  counterparts  as  there  are  parties,  each  retaining  one. 

"Witnesses  to  leases  were  not  required  by  the  common  law,  but  are 
made  necessary  by  statute  in  some  of  the  American  States.  The  same 
may  be  said  as  fro  acknowledgment  and  recording,  for  the  purpose  of 
making  a  lease  notice  to  subsequent  purchasers  or  incumbrancers.  The 
omission  of  tlie  Jatter  formalities  will  not  affect  the  validity  of  a  lease 
as  between  the  parties. 

Delivery  is  essential  to  give  effect  to  a  lease  and  vest  the  interest  in- 
tended to  be  conveyed.  This  must  be  to  the  lessee  himseK  or  to  some 
one  authorized  by  him  to  receive  it ;  but  if  placed  on  record  for  his 
benefit,  his  subsequent  assent  to  it  renders  the  delivery  valid.  Send- 
ing by  mail  to  him  or  to  some  one  for  his  use,  is  also  sufficient.  If 
delivered  in  escrow,  it  will,  on  its  final  delivery  after  perfonnance  of 
the  condition,  take  effect  from  the  time  of  the  first  delivery.  See  Yol. 
2,  tit.  Deeds. 

§  2.  Construction  of  a  lease.  In  this  connection  only  general 
principles  can  be  stated.  A  lease  is  to  be  construed  according  to  the 
intention  of  the  parties,  and  that  is  to  be  ascertained,  if  possible,  from 
the  terms  of  the  instrument  itself  ;  or,  if  there  be  several  instruments, 
from  their  terms  as  construed  together.  Weah  d.  Taylor  v.  Escott,  9 
Price,  595.  "When  clearly  ascertained,  that  intent  must  prevail,  even 
though  it  be  in  opposition  to  the  strict  letter  of  the  contract.  Hatha- 
way V.  Power,  6  Hill,  453  ;  Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  (3 
Seld.)  472.  A  promise  will  be  construed  as  the  promisor  knew  that 
the  promisee  understood  it.  Barlow  v.  Scott,  24  N.  Y.  (10  Smith) 
40.  If  a  word,  which  is  material  in  order  to  give  other  words  their 
proper  effect,  appears  to  have  been  omitted  by  mistake,  it  will  be 
deemed  inserted.  Wight  v.  Dichson,  1  Dow,  141.  "Words  which  are 
inapplicable  or  repugnant  to  the  tenancy  evidently  intended  to  be 
created,  are  to  be  rejected.  Strickland  v.  Maxwell,  2  C.  &  M.  539. 
In  a  lease  by  indenture,  words  are  not  to  be  construed  most  strongly 
against  the  one  party,  or  most  beneficially  for  the  other,  but  are  to  be 
construed  fairly  and  as  those  of  the  party  to  whom  they  properly  be- 
long. Bechiiith  V.  Ilovuird,  6  Tl.  I.  1.  If  there  is  any  reasona])le 
doubt  as  to  the  meaning  of  an  exception,  it  is  to  be  construed  favorably 
for  the  lessee. 
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As  to  boundaries  and  descriptions  of  premises,  tlie  same  rules  are  to 
be  applied  as  in  the  case  of  deeds  and  otlier  sealed  instruments.  See 
Vol.  2,  tit.  Deeds. 

Ordinarily,  a  lease  will  commence  on  the  day  of  its  date,  if  no 
other  time  be  fixed ;  but,  if  it  has  no  date,  or  an  impossible  one,  it 
will  commence  from  delivery.  Keyes  v.  Dearborn^  12  N".  H.  52 ; 
T'i'ustees,  etc.  v.  Robinson,  Wright  (Ohio),  436.  When  time  is  to  be 
computed  from  or  aftei^  a  certain  day,  that  day  is  usually  excluded. 
Bigelow  v.  Willson,  1  Pick.  485  ;  Arnold  v.  United  States,  9  Cranch, 
104.  The  application  of  this  rule  to  leases  is  not  uniform,  but  the  in- 
clusion or  exclusion  of  the  day  mentioned  seems  to  be  governed  by 
the  presumed  intention  of  the  parties,  or  the  circumstances  of  the  par- 
ticular case.  White  v.  McAolson,  4  Scott  (N.  il.),-707  ;  4  M.  &  G. 
95  ;  Fugh  v.  Duke  of  Leeds,  Cowp.  Y14 ;  WiUox  v.  Wood,  9  Wend. 
346  ;  Blake  v.  Crowninshield,  9  N.  II.  304. 

At  common  law,  a  lease  limited  by  months  was  construed  as  mean- 
ing lunar  months  (2  Bl.  Com.  141 ;  Parsons  v.  Chamberlin,  4  Wend. 
512) ;  but  by  statute  in  some  of  the  American  States,  and  by  usage  in 
others,  months  are  held  to  mean  calendar  months. 

A  lease  for  one  year,  and  so  on  for  two  or  three  years,  as  the  par- 
ties shall  agree,  does  not  become  a  lease  for  two  or  three  years  without 
a  subsequent  agreement,  but  after  it  has  commenced  running  on  the 
second  year  it  is  not  determinable  until  that  year  is  ended.  Harris 
V.  Evans,  1  Wils.  262.  But  one  which  is  expressed  to  be  "  not  for 
one  year  only,  but  from  year  to  year,"  creates  a  tenancy  for  two  years 
at  least;  and  so  does  one  for  years  generally  without  saying  how  many. 
If  for  an  optional  number  of  years,  without  stating  at  whose  option, 
it  is  at  the  option  of  the  lessee.  Dann  v.  Spurrier,  3  B.  &  P.  399, 
442 ;  7  Ves.  231 ;  Price  v.  Dyer,  17  Yes;  363  ;  Webb  v.  Dixon,  9 
East,  16. 

A  power  to  revoke  a. lease  at  will  gives  the  lessor  power  to  revoke 
it  at  any  time ;  but  a  proviso  that  the  term  shall  cease  on  the  failure 
of  the  lessee  to  pay  rent,  merely  gives  the  lessor  power  to  determme 
it  on  such  failure.  The  lessee  has  no  such  option.  Ex  parte  Miller, 
2  Hill,  418;  Eeid  v.  Parsons,  2  Chit.  247. 

A  lease  for  a  fixed  term,  but  subject  to  be  defeated  by  the  happening 
of  a  particular  event,  is  ended  by  the  happening  of  that  event.  Lud- 
ford  V.  Barber,  1  Term,  86.  An  estate  for  life  terminates  at  the  death 
of  him  on  whose  life  it  depends.  One  for  the  lives  of  A.  am,d  B.  ter 
minates  on  the  death  of  either,  while  one  for  the  life  of  A.  or  B. 
continues  so  long  as  either  of  them  lives.   Lord  Vauxs  case,  Cro.  Bliz. 


230  LANDLOED    AND    TENANT. 

269 ;  Elliott  v.  Turner,  2  C.  B.  461.     But  n  grant  to  two  generally, 
for  their  lives,  is  sufficient  to  carry  a  right  of  survivorship. 

§  3.  Talidity  of  a  lease.  The  requisites  to  the  vahdity  of  a  lease 
are,  briefly,  that  it  be  made  by  a  person  having  sufficient  title  or  au- 
thority ;  that  it  be  for  a  term  properly  defined  ;  and  that  it  be  in  com- 
pliance with  and  do  not  contravene  any  provision  of  law  on  the  subject. 
One  who  has  no  estate  or  interest  in  lands  caimot  give  a  lease  thereof 
which  will  bind  the  true  owner.  Wilklow  v.  Zane,  37  Barb.  244.  Nor 
can  any  one  whose  interest  is  limited  in  time,  give  a  vahd  lease  to  ex- 
tend beyond  that  limit*.  Rohie  v.  Smith,  21  Me.  114.  But,  it  seems, 
a  lease  granted  under  a  power,  for  more  years  than  is  authorized  by 
such  power,  although  void  at  law,  will  be  held  good  in  equity  to  the 
extent  of  the  power.  Boe  d.  Brune  v.  Prideaux,  10  East,  158  ;  Laio 
V.  Remjpstead,  10  Conn.  23  ;  Martin  v.  Sterling,  1  Eoot,  210.  And  a 
lease  by  a  tenant  for  life  or  years,  extending  beyond  his  term,  will  gen- 
erally pass  what  interest  he  has. 

A  lease  for  the  life  of  one  not  in  existence  does  not  sufficiently 
define  the  term,  and  is  void ;  but  one  for  the  lives  of  several  persons 
named  is  valid  for  the  lives  of  such  of  them  as  are  then  li\dng.  Doe  d. 
Pe7rtherton  v.  Edwards,  1  M.  &  "W.  553. 

The  question  of  the  validity  of  leases  arises  most  frequently  under 
that  provision  of  the  statute  of  frauds  requiring  all  conveyances  of  lands 
or  of  any  interest  therein  to  be  in  writing.  Under  these  statutes  it  has 
been  held  that  a  grant  of  the  possession  of  land  for  any  pennanent 
use,  such  as  one  to  enter  upon  land  at  all  times,  or  to  erect  and  keep  in 
repair  a  building,  a  canal,  an  embankment  or  the  like,  must  be  in  writ- 
ing ;  but  a  mere  license  to  enter  and  do  certain  acts  of  a  temporary 
character  need  not  be,  as  it  confers  no  interest  in  the  land.  CooJc  v. 
Stearns,  11  Mass.  533;  Miller  v.  Auburn  cfe  Sy.  R.  Co.,  6  Hill,  61  ; 
Mumford  v.  Whitne]/,  15  Wend.  380.  Even  a  permission  to  use  a 
church  edifice  for  the  purposes  of  worship,  when  not  occupied  hy  the 
owners,  conveys  such  an  interest,  and  must  be  in  writing.  Brumfield 
V.  Carson,  33  Ind.  94 ;  5  Am.  Rep.  184.  Where  the  lease  itself  is 
re<[uired  to  be  in  writing,  a  subsequent  verbal  agreement  to  add  a 
restrictive  clause  is  void  {SnelUng  v.  Thomas,  17  L.  R.  Eq.  .303  ;  7 
Eng.  Eep.  820  ;  43  L.  J.  Ch.  506) ;  but  one  to  do  some  collateral 
thing  relating  to  the  demised  premises  is  valid.  MoAin  v.  Mann,  43 
L.  J.  C.  P.  241 ;  30  L.  T.  (N.  S.)  526 ;  Angell  v.  Dulce,  44  L.  J.  Q. 
B.   78 ;  10  L.  E.  Q.  B.  174  ;  12  Eng.  Eep.  236 ;  23  W.  E.  307. 

Leases  for  short  terms,  limited  in  England  and  in  some  of  the  Amer- 
icaik  States  to  three  years,  and  in  other  of  those  States  to  one  year  from 
the  making  thereof,  arc  expressly  excepted  from  the  operation  of  the 
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statute  of  frauds.  A  verbal  lease  for  the  fall  term  allowed  by  statute, 
to  be  valid,  must  commence  immediately,  otherwise  it  will  extend  be- 
yond that  limit.  Parker  v,  Ilollis,  50  Ala.  411 ;  WJceelerY.  Frank- 
ejithal,  78  111.  124.  Such  a  lease  for  more  than  the  statutory  limit, 
although  void  as  a  lease,  will  create  a  tenancy  from  year  to  year,  and 
one  who  takes  and  holds  possession  under  it  will  be  bound  by  its  pro- 
visions. Doe  d.  Rifjge  v.  Bell^  5  Term,  471  ;  Richardson  v.  Giford, 
3  N.  &  M.  325  ;  1  A.  &  E.  52  ;  Beale  v.  Sanders,  3  Bing.  N.  C.  850  ; 
5  Scott,  58  ;  1  Jur.  1083  ;  Bradley  v.  CoveF,  4  Cow.  350.  A  parol 
permission  to  hold  over  from  year  to  year  is  valid,  when  followed  l)v 
the  receipt  of  rent ;  but  if  without  consideration,  it  is  revocable. 
Hamimon  v.  Douglas,  50  Mo.  434 ;    Walker  v.  Wilson,  52  111.  352. 

An  alteration  in  a  lease,  whether  material  or  not,  if  made  by  one 
claiming  a  benefit  under  it,  avoids  it  so  far  as  respects  an  action  upon  it. 
Otherwise,  if  made  by  a  stranger. 

A  lease  made  for  an  illegal  or,  immoral  purpose  has  been  held  to  be  so 
tainted  that  it  will  not  sustain  an  action.  Smith  v.  White,  1  L.  R.  Eq. 
626 ;  36  L.  J.  Ch.  454 ;  14  W.  R.  510  ;  14  L.  T.  (N.  S.)  350.  Such 
leases  are  sometimes  by  statute  expressly  declared  to  be  void.  But,  in 
order  to  avoid  a  lease  on  that  ground,  it  must  appear  not  merely  that 
the  lessor  knew  of  the  intent  to  use  the  premises  for  an  unlawful  pur- 
pose, but  that  he  was  a  party  to  such  intent  or  has  done  something  in 
furtherance  of  it.      Ujpdike  v.  Campbell,  4  E.  D.  Smith  (N.  Y.),   570 

Leases  have  also  been  held  void  when  founded  on  a  fraudulent,  un- 
just, illegal  or  immoral  consideration,  such  as  usury,  marriage  brok- 
age,  and  the  like;  but  an  underlessee,  not  concerned  in  such  consider- 
ation, will  not  be  affected  thereby.  Molloy  v.  Irwin,  1  Sch.  &  Lef. 
310. 

§  4.  Renewal  of  lease.  A  tenancy  once  established  may  be  con- 
tinued on  the  mutual  consent  of  the  parties,  by  tlie  execution  of  a  new, 
or,  what  is  equivalent  thereto,  a  renewal  of  the  old  one,  at  the  expira- 
tion of  each  term  for  a  further  year  or  number  of  years.  This  contin- 
uance is  frequently  a  matter  of  great  importance  to  the  tenant,  but  the 
landlord  is  under  no  legal  obligation  to  grant  it,  unless  he  has  expressly 
covenanted  to  do  so.  Imperfect  rights  of  renewal,  founded  upon  local 
custom,  have  sometimes  been  recognized  and  enforced  in  equity,  but 
these  are  exceptions  to  the  general  rule.  Phyfe  v.  Wardell,  5  Paige, 
268.  Covenants  for  renewal  are,  therefore,  commonly  inserted  in  leases 
for  years.  These  will  be  hereafter  considered  in  treating  of  covenants 
on  the  part  of  the  lessor. 

Leases  sometimes  provide  for  a  conJ;inuance  of  the  tenancy  at  the 
option  of  the  lessee  without  any  fonnal  renewal.     Such  is  the  case  of  a 
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lease  for  a  tenn  of  years,  with  the  privilege  of  a  specified  number  of 
years  more  if  desired,  which  fixes  the  rent  for  the  whole  term,  and  re- 
quires notice  of  option  before  the  end  of  the  term  first  named.  House 
V.  Burr,  24  Barb.  525  ;  Chretien  v.  D(mey,  1  N.  Y.  (1  Comst.)  419.  If 
a  lessee  under  such  an  optional  lease,  who  has  covenanted  to  deliver  up 
quiet  possession  at  the  end  of  his  term,  continues  in  possession  after- 
ward, ho,  will  be  deemed  to  have  elected  the  longer  term.  Delashman 
V,  Berry,  20  Mich.  292 ;  4  Am.  Rep.  392.  And  where  no  notice  of 
option  is  required  by  the  lease,  such  continuance  in  possession  with 
payment  of  rent  will  operate  to  create  a  new  term  {Schroeder  v. 
Gemeinder,  10  Nev.  355) ;  otherwise,  where  notice  of  option  is  re- 
quired. Thiehaud  v.  First  National  Banlc  of  Vevay,  42  Ind.  212. 
The  receipt  of  rent  alone,  and  giving  a  general  receipt  therefor,  can- 
not be  construed  into  a  letticg  for  a  new  term.  Ilartnack  v.  James,  1 
Penn.  Leg.  Gaz.  364. 

Compliance  on  the  part  of  the  lessee  with  other  conditions  on  which 
a  renewal  was  to  be  granted  has  been  held  sometimes  to  operate  of 
itself  as  a  renewal.  Ranlet  v.  CooTc,  44  N.  H.  512.  If  a  lessee  ends 
his  term  by  proper  notice  and  removes  from  the  premises,  no  subse- 
quent acts  of  his,  which  are  not  equivalent  to  a  re-entry  and  exclusive 
possession,  will  operate  as  a  renewal.     Thomas  v.  Frost,  29  Mich.  336. 

An  indorsement  on  a  lease  by  arbitrators,  authorized  by  the  covenant 
for  renewal  to  fix  the  price,  thus :  "  This  lease  is  renewed  by  arbitra- 
tion for  five  years,  at  a  yearly  rent  of,"  etc.,  is  a  good  renewal.  Bra/nd 
V.  Frumveller,  32  Mich.  215. 

A  renewal  procured  by  one  joint  tenant  in  his  own  favor,  in  fraud 
of  his  co-tenants,  will  inure  to  the  benefit  of  all.  Burrell  v.  Bull,  3 
Sandf.  Ch.  15. 

The  renewal  of  a  lease,  with  a  stipulation  for  the  perfonnance  of 
certain  work  covenanted  for  in  the  former  lease,  will  not  operate  as  a 
waiver  of  damages  for  previous  non-performance.  Walker  v.  Seymour, 
13  Mo.  592. 

"Where  the  original  term  of  a  lease  for  ninety-nine  years,  renewable 
forever,  has  expired,  and  the  owner  of  the  leasehold  interest  has  failed 
to  obtain  a  renewal  within  the  term,  according  to  the  literal  wording  of 
the  covenant  for  renewal,  equity  will  relieve  him,  and  compel  the  owner 
of  the  reversion  to  execute  a  new  lease,  provided  the  application  be 
made  in  a  reasonable  time,  and  all  arrearages  of  ground-rent  and  the 
renewal  fine  be  first  paid.     BamJcs  v.  Ilaskie,  45  Md.  207. 
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ARTICLE   YL 

COVENANTS   AND   CONDITIONS. 

Section  1.  In  generaL  The  rights  and  liabilities  of  the  parties  to  a 
lease  depend  very  much  upon  covehants  and  conditions,  either  inserted 
in  express  terms  or  incident  to  the  relation  between  them,  and,  there- 
fore, to  be  implied.  Of  the  nature,  general  character,  construction  and 
validity  of  covenants,  and  the  parties  bound  by  or  entitled  to  the  benefit 
of  them,  and  of  the  performance  or  breach  thereof,  sufficient  has  al- 
ready been  said  under  the  title  "  Covenants  "  (Yol.  2,  p.  363),  and  this 
article  will  be  confined  to  the  consideration  of  the  particular  covenants 
and  conditions  found  in  leases. 

Though  classed  together,  and  frequently  created  by  the  same  form 
of  words,  there  is  an  important  distinction  between  covenants  and  con- 
ditions. The  former  are  promises  to  do  or  not  to  do  certain  things,  while 
the  latter  are  qualifications  annexed  to  the  estate  of  the  lessee,  whereby 
it  may  be  defeated  or  avoided.  Conditions  are  either  in  deed  or  in 
law.  The  breach  of  a  condition  in  deed  entitles  the  lessor  or  reversioner 
to  enter  and  determine  the  estate,  but  does  not  defeat  it  until  entry.  Con- 
ditions in  law,  now  generally  called  limitations,  mark  the  period  which 
is  to  terminate  a  tenancy  without  entry  or  claim. 

Words  in  the  form  of  a  condition  may  be  constnied  to  be  a  covenant, 
and  will  be  so  construed  where  there  is  doubt ;  but  words  importing  a 
covenant,  if  intended  to  operate  as  a  condition,  are  always  ex-press  to 
that  point.     Surplice  v.  Farnsworth,  7  M.  &  G.  576,  584. 

If  a  condition  is  precedent,  it  must  be  performed  before  the  term 
can  commence  or  the  right  accrue,  and,  therefore,  if  it  be  impossible,  the 
estate  never  vests.  If  subsequent,  that  is,  to  be  performed  after  the 
estate  has  vested,  the  non-performance  of  it  will  operate  either  to  en^ 
large  or  defeat  such  estate  according  to  its  terms.  In'  order  to  deter^ 
mine  whether  a  condition  is  precedent  or  subsequent,  the  intention  of 
the  parties  is  to  be  sought ;  no  particular  form  of  words  being  required 
to  make  it  one  or  the  other. 

The  terms  "  upon  condition,"  or  "  provided  that,"  are  usually  em- 
ployed to  express  a  condition.  The  word  "  proviso  "  in  a  lease  usually 
implies  a  condition,  but  if  a  penalty  is  annexed,  it  becomes  a  covenant. 
But  no  condition  is  created  by  the  words  "  yielding  and  rendering," 
unless  to  construe  them  otherwise  would  leave  the  landlord  without 
remedy  in  case  of  the  non-payment  of  rent ;  nor  do  words  in  restraint 
of  the  grant,  or  words  of  an  uncertain  character,  have  that  effect. 
Comyn's  Dig.,  Condition. 
Yol.  IY—  30 
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Any  condition  not  illegal  or  inconsistent  with  the  estate  granted 
may  be  annexed  to  it  by  the  lessor  at  the  time  of  the  grant,  but  not 
afterward ;  and  it  may  be  annexed  by  the  same  instrument  which  cre- 
ates the  estate,  or  by  another  executed  at  the  same  time. 

If  a  condition  subsequent  is  impossible,  illegal,  or  repugnant  to  the 
nature  of  the  estate  granted,  it  is  void  and  the  estate  becomes  absolute, 
and  is  not  divested  by  the  non-performance  of  the  condition. 

As  has  already  been  stated  {ante^  212,  Art.  3,  §  3),  the  payment  of  rent 
or  the  perfonnance  of  any  covenai^t  running  with  the  land,  may  be 
provided  for  by  a  condition  for  a  re-entry  and  forfeiture  in  case  of  a 
breach-  The  mere  breach  of  a  covenant  does  not  give  such  a  right  of 
re-entry,  unless  it  has  been  expressly  reserved.  Dennison  v.  Reed,  3 
Dana,  5S6 ;  Brown  v.  Bragg,  22  Ind.  122. 

A  condition  that  the  lessee  shall  not  do  some  particular  act  without 
the  leave  of  the  lessor  has  been  held  to  be  entire,  and  an  express  leave 
to  do  it  once  given  by  the  landlord  has  been  held  to  satisfy  the  con- 
dition forever.  Dickey  v.  McCullough,  2  Watts  &  S.  88  ;  McKildoe 
V.  Darracott,  13  Gratt.  278 ;  DaJcin  v.  Williams,  17  Wend.  447. 

§2.  Particular  covenants  by  lessor.  "  Usual  covenants,"  within 
the  meaning  of  a  stipulation  to  insert  them  in  a  lease,  are  such  as  are 
incident  to  the  nature  of  the  contract,  and  which  may  be  exacted  inde- 
pendent of  positive  stipulation.  Wilkins  v.  Fry,  1  Meriv.  263 ;  2 
Swanst.  249.  Among  these  is  the  landlord's  covenant  for  quiet  enjoy- 
ment by  the  tenant.  This,  if  not  inserted,  is  still  implied  in  every 
lease.  Bandy  v.  Cartwright,  8  Exch.  913 ;  22  L.  J.  Exoh.  285 ;  Maule 
V.  AsTimead,  20  Penn.  St.  482  ;  Barney  v.  Keith,  4  Wend.  502 ;  Mack 
V.  Fatchin,  42  N.  Y.  (3  Hand)  167 ;  1  Am.  Eep.  506  ;  Eldred  v- 
Leahy,  31  Wis.  546 ;  BerringtouY.  Casey,  78  111.  317.  Its  meaning  is 
merely  that  the  tenant's  possession  shall  not  be  disturbed  by  acts  of 
the  landlord,  or  of  persons  claiming  under  or  through  him,  or  persons 
having  paramount  title.  It  implies  no  warranty  against  mere  tres- 
passers. Coddington  v.  Dunham,  3  J.  &  Sp.  (N.  Y.)  412;  S.  C,  45 
IIow..  40 ;  BoAigher  v.  Wilkins,  16  Md.  35  ;  Flayter  v.  Cunningham, 
21  Cal.  229  ;  Surget  v.  Arighi,  11  S.  &  M.  87.  It  extends  to  possession 
only,  and  is  broken  only  by  an  entry  and  expulsion,  or  by  an  actual 
disturljaiice  of  the  possession.  Whitbeck  v.  Cook,  15  Johns.  483  ;  Gi'ist 
v.  Hodges,  3  Dev.  (N.  C.)  200. 

An  eviction,  to  be  a  breach  of  this  covenant,  must  be  by  title  para- 
mount, but  need  not  be  by  suit ;  yet,  if  tlie  tenant  surrenders  without 
contest,  he  assumes  the  ])iirden  of  proving  that  the  claimant  had  a  par- 
amount title.  Greerwault  v.  Davis,  4  Hill,  643  ;  Cowam,  v.  Silliman, 
4  Dev.  (N.  C.)  46  ;    Hamilton  v.   Cutts,  4  Mass.  349.     It  must  also 
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occur  after  the  lessee  has  taken  possession,  actual  or  constructive,  and 
before  suit  brought.     Si.  John  v.  Palmer,  5  Hill,  599. 

A  mere  prohibition  to  pay  the  rent  to  the  lessor  is  not  an  eviction ; 
nor  is  an  interruption  or  prevention  of  possession  by  a  wrong-doer ; 
nor  a  mere  personal  wrong  not  alFecting  the  estate.  £JUis  v.  Welch,  6 
Mass.  246.  A  destruction  of  the  premises  by  fire  is  not  an  eviction, 
unless  the  landlord  has  expressly  agreed  to  rebuild  or  keep  in  repair. 
Brown  V.  Quilter,  Ambl.  621. 

As  the  covenant  extends  to  the  free  use  of  the  Whole  of  the  premises, 
an  ouster  from  any  material  part  thereof  may  be  treated  by  the  lessee 
as  an  eviction  from  the  whole.  Etheridge  v,  Osborn,  12  Wend.  529  ; 
Morris  v.  Edgington,  3  Taunt.  24. 

Acts  of  gross  moral  turpitude  on  the  part  of  the  landlord,  creating  a 
nuisance,  causing  disturbance  to  his  tenants,  or  making  the  premises  no 
longer  respectable  for  moral  or  decent  people  to  reside  there,  also  con- 
stitute an  eviction.     Dyett  v.  Pendleton,  8  Cow.  727. 

The  covenant  for  quiet  enjo)anent  is  held  to  imply  a  warranty  of 
sufficient  title  or  right  to  make  a  valid  lease ;  and  it  is  broken  if  the 
lessee  is  prevented  from  entering  by  a  person  who  had  title  at  the  date 
of  the  lease.  Stott  v.  Rutherford,  92  U.  S.  (2  Otto)  107;  Grannis  v. 
Clarh,  8  Cow.  36.     But  see  Gano  v.  Vanderveer,  34  N.  J.  Law,  293. 

An  CTcpress  covenant  for  quiet  enjoyment  runs  with  the  land,  and 
binds  and  inures  to  the  benefit  of  the  assignees  of  the  respective 
parties.  Camjyhell  v.  Lewis,  3  B.  &  Aid.  392  ;  Shelton  v.  Codman,  3 
Cush.  318.  Where  there  is  such  an  express  covenant,  none  other  of 
the  same  character  will  be  implied.  Bun^  v.  Stenton,  43  N.  Y.  (4 
Hand)  462. 

There  is  no  implied  covenant  in  a  lease  of  a  salt  well  that  it  is  of 
any  particular  productive  capacity  {Clark  v.  Babcock,  23  Mich.  164) : 
or  in  a  lease  of  a  dwelling  that  it  is  reasonably  fit  for  habitation  {Foster 
V.  Peyser,  9  Cush.  242) ;  or  in  a  lease  of  a  store,  warehouse,  or  other 
building  for  a  particular  use,  that  it  is  suitable  for  that  use,  or  is  safe  and 
well  built.  Button  v.  Gerrish,  9  Cush.  89  ;  3fcGlashan  v.  TaUmadge, 
37  Barb.  313  ;  Jaffe  v.  IlarUau,  56  N.  Y.  (11  Sick.)  398  ;  S.  C,  15 
Am.  Rep.  438  ;  ^Lihley  v.  Tolford,  48  Me.  316.  A  landlord  may 
however,  bind  himself  by  parol  to  put  a  house  in  tenantable  repair. 
Mann  v.  Wunn,  30  L.  T.  (N.  S.)  526  ;  43  L.  J.  C.  P.  241. 

At  common  law,  the  landlord  was  not  bound  to  repair,  unless  he 
expressly  covenanted  to  do  so  ;  and  a  covenant  by  him  to  rebuild,  in 
case  of  the  destruction  of  the  premises  by  fire,  or  if  he  does  not  do 
so,  to  remit  the  rent,  cannot  be  implied,  nor  can  it  be  demanded  as  a 
usual  covenant.     He  may,  however,  bind  not  only  himself   but  the 
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reversioner,  by  an  express  covenant,  to  make  such  repairs.     Allen  v. 

,  Culver,  3  Denio,  284.     To  enable  a  lessee  to  sue  for  a  breach  of  the 

covenant   to   repair,  he  must  have   given   previous  notice  to  repair. 

Jfakin  V.   Watkinson,  6  L.  J.  Exch.  25 ;  40  id.  33  ;  19  W.  E.  286. 

A  landlord's  •  covenant  to  make  "  all  necessary  repairs  "  binds  him 
merely  to  restore  the  premises  to  their  original  condition  as  to  litness 
for  the  business  for  which  they  were  rented  (  Ward  v.  Kelsey,  38  N. 
Y.  [11  Tiff.]  80) ;  and  his  covenant  to  keep  them  in  repair  has  refer- 
ence only  to  their  condition  for  profitable  use,  and  does  not  make  him 
liable  for  accidental  injuries  to  the  lessee  or  others  arising  from  their 
being  out  of  repair.  Flynn  v.  Hatton,-  45  How.  Pr.  333  ;  S.  C,  4 
Daly,  552. 

A  covenant  on  the  part  of  the  landlord  to  indemnify  the  tenant 
ao-ainst  incumbrances  is  sometimes  inser-ted  in  leases  for  years,  and  is 
important  to  protect  the  latter  from  loss  by  being  turned  out  of  posses- 
sion during  his  term  by  some  prior  incumbrancer,  for  which  he  would 
otherwise  have  no  redress  against  his  landlord.  Such  a  covenant  is  tech- 
nically broken  by  the  mere  existence  of  an  outstanding  incumbrance 
which  may  defeat  the  leasehold  estate.     Potter  v.  Taylor,  6  Yt.  676. 

A  mortgage,  a  right  of  way  or  a  public  highway  over  the  premises, 
a  previous  contract  for  a  sale  of  part  of  the  premises,  and  an  inchoate 
riofht  of  dower,  have  each  been  held  to  come  within  such  a  covenant ; 
and  so,  in  the  case  of  an  underlease,  has  rent  in  arrear  for  which  the 
landlord  has  a  right  of  re-entry.  Bean  v.  Mayo,  5  G-reenl.  94 ;  Chap- 
man V.  Holmes,  5  Halst.  28 ;  Harlow  v.  Thomas,  15  Pick.  Q%  ;  Seit- 
zinger  v.  WeoAier,  1  Eawle,  382 ;  Porter  v.  Noyes,  2  Greenl.  22 ; 
Stevenson  v.  Powell,  1  Bulst.  128 ;  Partridge  v.  Sowerhy,  3  B.  &  P. 
172. 

A  covenant  for  further  assurance  is  sometimes  inserted  in  a  lease  ; 
and  this  will  give  the  tenant  the  right  to  require  that  defects  in  the 
landlord's  title  be  removed,  so  far  as  practicable,  and  that  he  be  put  in 
possession  as  against  a  wrongful  occupant.  Coe  v.  Clay,  5  Bing.  440. 
As  has  already  been  stated,  a  covenant  for  the  renewal  of  his  lease 
is  essential  to  insure  to  the  tenant  a  continuance  of  his  tenancy  beyond 
the  current  term  ;  and  such  a  covenant  will  avail  him  as  well  against 
the  grantees  of  the  whole  or  portions  of  the  demised  premises  as  against 
tlie  landlord  himself.  Norton  v.  Snyder,  2  llun  (K  Y.),  82  ;  S.  C,  4 
N.  Y.  Sup.  (T.  &  C.)  330.  This  covenant  may  limit  the  number 
of  renewals,  or  may  leave  that  number  at  the  ojition  of  the  lessee. 
Covenants  for  continued  renewals,  however,  are  not  favored,  because 
they  tend  to  create  perpetuties,  which  are  generally  deemed  contrary  to 
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public  policy,  and  in  some  States  are  expressly  prohibited  by  statute  ; 
yet,  where  valid  and  clearly  expressed,  they  will  be  specifically 
enforced.  Iggulden  v.  May,  9  Yes.  325  ;  T  East,  237 ;  Wlllan  v. 
WlUan,  16  Ves.  84 ;  Blachtnore  v.  Boardman,  28  Mo.  420. 

The  covenant  may  also  be  either  unconditional  or  conditioned  upon  the 
performance  of  certain  covenants,  or  the  payment  of  some  fine  or  bonus. 
Copper  Mining  Go.  v.  JSeach,  13  Beav.  478.  Such  performance  or 
pa3rment  is  then  a  condition  precedent  to  the  right  of  renewal.  Joh 
v.  Banister^  39  Eng.  L.  &  Eq.  599.  But  now  payment  of  rent  is  no 
excuse  for  not  renewing  when  the  covenant  is  independent.  Tracy  v. 
Albany  Exch.  Co.,  7  N.  Y.  (3  Seld.)  472. 

To  be  valid,  a  covenant  for  renewal  must  be  reasonably  definite  and 
certain,  both  as  to  term  and  amount  of  rent.  Aheel  v.  Baddiff,  13 
Johns.  297 ;  Cunningham  v.  Pattee,  99  Mass.  248  ;  Pray  v.  Clark 
113  id.  283  ;  Arnot  v.  Alexander,  44  Mo.  25.  A  proviso  that  this 
lease  shall  be  renewed  at  the  pleasure  of  the  lessees  implies  at  least 
one  renewal  on  the  original  conditions,  but  not  a  peqjetual  renewal. 
Creighton  v.  McKee,  7  Phil.  (Penn.)  324  ;  Carr  v.  Ellison,  20  Wend. 
178  ;  Piggot  v.  Mason,  1  Paige,  412.  The  word  "  renew,"  in  itself, 
imports  the  giving  of  a  new  lease  on  the  same  terms  as  the  old  one, 
unless  the  contrary  otherwise  appears  {Brown  v.  Parsons,  22  Mich. 
24)  ;  but  it  does  not  necessarily  imply  that  it  shall  contain  all  the  cov- 
enants of  the  former,  at  least  not  those  which  are  accidental  and  non- 
essential, such  as  covenants  to  build,  to  pay  for  buildings,  to  renew,  and 
the  like.  Rutgers  v.  Hunter,  6  Johns  Ch.  215  ;  Willis  v.  AsUrr,  4 
Edw.  Ch.  595. 

A  covenant  that  the  lessee  shall,  at  the  expiration  of  his  lease,  have 
the  refusal  for  three  years  longer,  binds  the  lessor  to  renew  at  the  same 
rent ;  and  the  acceptance  by  the  lessee  of  a  new  lease  at  an  increased  rent  is 
not  a  waiver  of  his  right.  Tracy  v.  Albany  Exch.  Co.,  7  N.  Y.  (3 
Seld.)  472.  A  covenant  to  renew  at  the  option  or  request  of  the  lessee, 
requires  him  to  make  his  election  and  give  notice  of  it  before  the  ex- 
piration of  his  current  term.  Renoud  v.  Dashajn,  34  Conn.  512 ; 
Thiebaud  v.  Hat.  Bank  of  Vevay,  42  Ind.  212.  A  notice  of  option 
sent  by  mail  to  the  address  of  the  lessor  as  given  by  him,  on  the  day 
before  that  on  which  the  lease  required  it  to  be  given,  is  sufficient  though 
not  received  by  him  nntil  several  days  afterward.  Reed  v.  St.  John 
2  Daly  (N.  Y.),  213.  A  covenant  to  renew  if  the  lessor  "  does  not 
dispose  of  the  premises  "  is  discharged  upon  a  conveyance  thereof  to 
the  vendor's  son,  by  way  of  advancement.  EUston  v.  Schilling,  42  N. 
Y.  (3  Hand)  79. 

In  the  absence  of  express  agreement,  the  landlord  is  not  bound  to 
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pay  for  improvements  made  bj  the  tenant  during  liis  term  ;  but  cov- 
enants to  that  effect  are  frequently  inserted  in  leases.  A  covenant  in 
the  alternative,  to  renew  or  pay  for  buildings  erected  by  the  lessee,  upon 
an  appraisement,  makes  the  appraisement,  when  had,  final  between  the 
parties.  Vcm  Cortlundt  v.  Underhill,  lY  Johns.  405.  Under  such  a 
covenant,  the  lessee  has  no  option,  but  he  is  bound  to  accept  a  renewal 
if  tendered,  and  upon  his  refusal  to  do  so,  the  lessor  is  entitled  to  re- 
cover possession  immediately  without  paying  for  the  buildings.  Mut- 
gers  v.  Hunter,  6  Johns.  Ch.  215 ;  Pearce  v.  Golden,  8  Barb.  522- 
Under  a  provision  that  the  lessor  shall  not  take  possession  until  he  has 
given  thirty  days'  notice  and  paid  the  value  of  improvements,  which 
value  was  to  be  appraised,  he  is  entitled  to  possession  after  notice  and 
tender  of  the  value  of  the  improvements,  if  the  lessee  fails  to  appoint 
an  appraiser  on  his  part  {Connor  v.  Jones,  28  Cal.  59] ;  but,  under  a 
pro\-ision  that  the  lessee  on  being  removed  or  dispossessed  shall  be  paid 
for  his  improvements,  and  on  such  payment  shall  yield  up  possession, 
be  is  entitled  to  retain  possession  until  paid  for  them,  even  though  his 
term  has  expired.  Van  Rensselaer  v.  Penniman,  6  "Wend.  569.  If 
the  lease  prescribes  the  character  of  the  buildings,  the  lessee  can  claim 
pay  for  only  such  as  are  of  that  character,  in  the  absence  of  fraud  or 
waiver.  Pike  v.  Butler^  4  N.  Y.  (4  Comst.)  360 ;  Fisher  v.  Fisher,  1 
Bradf.  (N.  Y.)  335. 

A  covenant  is  sometimes  inserted  in  leases,  that  the  lessor  will  con- 
vey the  premises  to  the  lessee  at  the  end  of  the  tenn,  on  payment  of  a 
specilied  sum  ;  or  in  the  alternative,  to  pay  for  the  improvements  or  sell 
at  an  appraised  value.  Such  a  covenant  is  good,  and  may  be  enforced ; 
but  it  is  indivisible,  and  all  parties  interested  must  join  to  enforce  it. 
Ostrander  v.  Livingston,  3  Barb.  Ch.  416. 

The  law  usually  imposes  on  the  landlord  the  duty  of  paying  all 
taxes  and  assessments  upon  the  premises,  and  he  can  shift  the  burden 
upou  the  tenant  only  by  express  agreement ;  but,  as  a  general  rule,  the 
tenant  may  pay  them  and  deduct  them  from  the  rent,  or  collect  them 
back  from  the  landlord.  Jones  v.  Morris,  3  Exch.  742  ;  Dawson  v. 
Linton,  5  B.  &  Aid.  521. 

§  3.  Particular  covenants  by  lessee.  In  all  leases  there  are  im- 
plied covenants  on  the  part  of  the  lessee  to  pay  rent,  to  make  tenanta- 
blc  repairs,  to  use  tlie  premises  in  a  proper  tenant-like  manner,  without 
exposing  them  to  ruin  or  Wiwte  by  acts  of  omission  or  connnission,  and 
not  to  put  them  to  a  use  materially  different  from  that  to  which  they 
have  usually  becsn  applied.  Lynch  v.  Onondaga  Salt  Co.,  04  Barb. 
558 ;  Nave  v.  Berry,  22  Ala.  382.     But  a  covenant  not  to  use  for  any 
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other  purpose  will  not  be  implied  from  such  words  as,  "  to  be  used  as 
cabinet  w^are  rooms."     Brugman  v.  Noyes^  6  Wis.  1. 

An  agreement  that  the  "  usual  and  ordinary  covenants  "  shall  be  in- 
serted in  a  lease,  does  not  entitle  the  landlord  to  insert  therein  a  coven- 
ant, that  the  lessee  shall  personally  occupy  or  cultivate  the  premises 
{Clark  V.  Clarh^  49  Cal.  586) ;  or,  that  he  will  keep  them  insured,  or 
pay  the  taxes  [Bennett  v.  Womach^  7  Bar.  &  Cr.  627) ;  or,  that  he  will 
not  assign  or  underlet  without  permission  [Churcli  v.  Brown ^  15  Ves. 
258) ;  or,  that  he  will  not  carry  on  a  particular  trade  or  business  on  the 
premises  (  Van  v.  Gorpe,  3  My.  &  K.  269  ;  Propert  v.  Parher^  id.  280) ; 
nor,  in  a  mining  lease,  a  proviso  for  re-entry  on  breach  of  any  other* 
covenants  except  that  for  non-payment  of  rent.  Hodgkinson  v.  Crowe^ 
4A  L.  J.  Chan.  680 ;  10  L.K.  Ch.  622 ;  14  Eng.  Eep.  823  ;  23  W.R.  885. 

A  provision  that,  on  failure  to  perform  certain  covenants,  the  lease 
shall  be  forfeited,  does  not  apply  to  a  subsequent  independent  coven- 
ant.    Burnes  v.  McCuhhin,  3  Kans.  221. 

The  covenant  implied  in  respect  to  rent,  when  none  is  expressed,  is, 
that  the  lessee  shall  pay  the  reasonable  worth  of  the  use  of  the  prem- 
ises so  long  as  he  continues  to  hold  them.  As  the  lessee  may  at  any 
time  discharge  himself  from  further  payment  of  rent  under  this  im- 
plied covenant  by  assigning  his  lease  to  anybody,  even  to  an  insolvent, 
the  lessor  is  safer  with  an  express  covenant,  and  one  is  usually  inserted 
in  addition  to  the  words  of  reservation,  tlius  binding  the  lessee,  his  ex- 
ecutors and  assigns,  to  pay  rent  until  the  expiration  of  the  lease. 

A  covenant  to  pay  rent  need  not  be  in  direct  terms.  Thus,  the  words 
"yielding  and  paying  rent,"  in  an  indenture  signed  by  the  lessee,  will 
raise  such  a  covenant;  but  the  words,  "subject  to  the  payment  of  the 
rent  reserved,"  in  an  assignment  of  a  lease,  are  not  sufficient.  Wol- 
mridge  v.  Steward,  3  M.  &  Scott,  561 ;  1  C.  &  M.  614  ;  3  Tyr.  687 ; 
Iggulden  v.  May,  9  Ves.  330 ;  7  East,  237. 

The  time  for  the  payment  of  rent  is  fixed  sometimes  by  the  custom 
of  the  country  or  place  where  the  premises  are  located,  but  usually  by 
the-  express  terms  of  the  lease  ;  and  if  not  fixed  in  either  of  those  ways 
it  is  not  due  until  the  end  of  the  term.  It  may  be  made  payable  in 
advance,  at  any  stated  periods ;  but  a  custom  to  pay  in  advance  cannot 
be  imported  into  an  express  covenant  to  pay  quarterly.  Mitchell  v. 
Weller,  1  Jur.  622.  A  covenant  to  ''  pay  as  rent  the  sum  of  §40  per 
month  for  and  during  the  term,"  followed  by  a  provision  for  forfeiture 
for  non-payment,  requires  the  payment  to  be  made  monthly.  Gibhens 
V.  Thomuson,  21  Minn.  398.  Where  rent  is  to  be  paid  in  produce,  no 
time  being  fixed,  it  is  payable  in  a  reasonable  time  after  crops  are  gath- 
ered.    Toler  V.  Scahrook^  39  Ga.  14 ;  Brown  v.  Adams,  35  Tex.  447. 
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The  lessee  has  the  whole  of  the  last  day  specified  for  payment  in 
which  to  make  it,  but  sunset  of  that  day  is  the  time  for  the  lessor  to 
demand  it  in  order  to  take  advantage  of  a  condition  for  re-entry.  If 
not  paid  when  due,  interest  may  be  recovered  on  it. 

If  no  place  for  the  payment  of  rent  is  specified,  a  valid  tender  of  it 
may  be  made  upon  the  demised  premises,  or  to  the  landlord  in  person 
anywhere. 

The  covenant  for  the  payment  of  rent  will  be  suspended  by  an  evic- 
tion of  the  lessee,  either  actual  or  constructive,  for  so  long  as  it  con- 
tinues, even  though  the  obstacles  to  re-entry  are  removed.  Cihil  v. 
mU,  1  Leon.  110.  And  this  is  true  as  to  the  whole  rent,  when  the 
lessee  is  deprived  of  the  enjoyment  of  any  part  of  the  premises  by  the 
agency  of  the  lessor.  Bennet  v.  Bittle,  4  Rawle,  339  ;  Dalston  v, 
lieeve,  1  Ld.  Raym.  77.     See  Eviction. 

The  covenant  will  be  discharged  if  the  tenant  quits  the  premises, 
being  lawfully  entitled  to  do  so,  or  if  the  landlord  accepts  another  ten- 
ant. But  the  untenantable  condition  of  the  premises,  or  their  total 
destruction  by  unavoidable  accident  of  fire,  flood  or  tempest,  will  not, 
as  a  general  rule,  relieve  the  tenant  from  paying  rent  for  the  whole 
term.  Uallett  v.  Wylie,  3  Johns.  44 ;  Linn  v.  Ross^  10  Ohio,  412 ; 
Fowler  v.  Bot%  6  Mass.  63  ;  Gibson  v.  Perry ^  29  Mo.  245  ;  Proctor  v. 
Eeith,  12  B.  Monr.  252  ;  Baker  v.  Holtpzaffell,  4  Taunt.  45.  This 
liability  has  been  modified  by  statute  in  several  of  the  American  States ; 
and  it  may  always  be  avoided  by  inserting  a  saving  clause  in  the  lease. 
A  mere  exception  of  casualties  by  fire  in  the  covenant  to  repair  is  not, 
however,  sufiicient  to  relieve  the  tenant  in  such  a  case,  Balfour  v. 
Weston,  1  Term,  310  ;  Beach  v.  Farish,  4  Cal.  339. 

Although  a  tenant  is  impliedly  bound  to  treat  the  demised  premises 
in  such  a  manner  that  no  substantial  injury  shall  happen  to  them,  and 
to  make  tenantable  repairs,  yet  he  is  not  bound  to  rebuild  when  they 
have  accidentally  become  ruinous  or  are  destroyed,  unless  by  express 
agreement.  Anworth  v.  Johnson^  5  Car.  &  P.  239  ;  Cheetham  v. 
Ilampson,  4  Term,  318  ;  White  v.  Nicholson,  4  Scott  N.  R.  707 ;  4  M. 
&  G.  95 ;  Bullock  v.  Dommitt,  6  Term,  650. 

The  liability  of  a  tenant  to  repair  is  not  usually  left  to  implication, 
but  the  fact  and  the  extent  of  such  liability  are  fixed  by  express  cove- 
nant ;  and  where  there  is  an  express  covenant,  none  will  be  implied. 
This  express  covenant  may  be  conditional.  Where  it  follows  such 
words  as,  "  the  same  being  first  put  in  repair  by  the  lessor,"  those  words 
constitute  a  condition  precedent,  Neale  y.  Patcliffe,  15  Q.  B.  916; 
16  Jur.  166 ;  Cannock  v.  Jones,  3  Exch.  233  ;  18  L.  J.  Exch.  204 ; 
Counter  v.  McPhcrson,  5  Moore's  P.  C.  C.  83. 
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A  general  covenant  to  repair  only  binds  the  lessee  to  see  that  the 
tenement  does  not  suffer  more  injury  than  the  usual  operations  of 
nature  will  cause  to  a  building  of  its  age  and  condition.  Stcmley  v. 
Towgood,  3  Bing.  N.  C.  4 ;  3  Scott,  313 ;  GuUeridge  v.  Munyard,  7 
C.  &  P.  129 ;  1  M.  &  Rob.  334.  It  extends  to  all  buildings  erected 
during  the  term,  as  well  as  those  originally  demised.  Douse  v.  Earle^ 
3  Lev.  264 ;  2  Vent.  126,  127.  It  also  runs  with  the  land  and  binds 
the  assignee  of  the  lease ;  and  it  binds  the  lessee  holding  under  it 
even  though  the  lease  be  void. 

A  covenant  to  make  all  necessary  repairs  binds  the  lessee  to  make 
them,  from  whatever  cause  they  become  necessary.  Lockrow  v.  Ilor- 
goM^  58  N  Y.  (13  Sick.)  635.  One  to  uphold  and  repair  premises 
binds  him  to  make  good  all  losses,  even  those  caused  by  fire,  tempest  or 
lightning,  and,  consequently,  to  rebuild  in  case  the  buildings  are  de- 
stroyed by  those  causes.  Monk  v.  Noyes^  1  C.  &  P.  265 ;  Beach  v. 
Crmn,  2  N.  Y.  (2  Comst.)  86.  One  to  keep  the  buildings  in  repair 
and  to  surrender  them  in  such  repair  at  the  end  of  the  term,  creates  the 
same  liability ;  and  that  is  not  affected  by  the  qualification  "  natural 
wear  and  tear  excepted."  Abby  v.  Billups,  35  Miss.  618 ;  Schmidt 
V.  Pettit,  1  McArth.  179  ;  Mcintosh  v.  Lawn,  49  Barb.  550. 

A  covenant,  by  one  who  takes  premises  when  out  of  repair,  to  put 
them  in  habitable  repair,  binds  hiin  to  put  them  in  better  repair  than 
he  found  them.  Belcher  v.  Mcintosh,  8  C.  &  P.  720.  A  covenant 
to  substantially  repair  or  uphold  the  premises,  does  not  require  them  to 
be  renewed  in  an  improved  or  more  durable  manner  {Soward  v.  Leg- 
yatt,  7  C.  &  P.  612) ;  and  one  to  put  them  in  perfectly  good  repair  re- 
quires no  more  than  that  they  be  put  in  as  good  a  condition  as  they  can 
be  without  change  of  form  or  material.  Ardesco  Oil  Co.  v.  Richard- 
son, 63  Penn.  St.  162.  A  covenant  to  deliver  up  the  premises  in  good 
order  and  condition  binds  the  lessee  to  put  the  premises  in  such  repair, 
their  age  and  class  being  considered,  though  he  did  not  find  them  so. 
Payne  v.  Haine,  16  M.  &  W.  541  ;  16  L.  J.  Exch.  130.  But  it  does 
not  bind  him  to  rebuild.  JSIave  v.  Berry,  22  Ala.  382.  Nor  does  a 
covenant  to  surrender  buildings  in  the  same  condition  as  at  the  date  of  the 
lease,  natural  wear  and  tear  excepted,  without  any  covenant  to  that  effect. 
Warner  v.  Hitchins,  5  Barb.  ^^'o.  An  exception  in  a  covenant  to  re- 
pair, of  damages  by  the  elements  or  the  acts  of  Providence,  does  not 
include  damages  to  which  human  agency  in  any  way  contributed.  Po- 
lack  V.  Pioclie,  35  Cal.  416. 

On  the  part  of  a  farming  tenant,  there  is  an  implied  covenant  to  treat 
the  farm  in  a  husbandlike  mariner,  to  keep  the  fences  in  repair,  and  to 
cultivate  according  to  the  custom  of  the  country ;  but  there  is  none  to 
Vol.  IV.— 31 
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repair  generally,  or  to  spend  money  for  manure.     Powley  v.  Walker, 

5  Term  R.  373  ;  Brown  v.  Crumj),  1  Marsh  567.  And  see  Miller 
V.  Shields^  55  Ind.  71.  Such  tenant  is  under  the  same  obligation  as 
other  tenants  to  repair  the  dwelling-house,  but  cannot  be  required  to 
repair  the  outbuildings,  unless  by  agreement  or  the  custom  of  the 
country.  He  is  also  bound  to  preserve  the  tiniber  and  ornamental 
trees.  Hej^ne  v.  Bemhow,  4  Taunt.  764.  A  covenant  to  keep  and  leave 
a  farm  and  buildings  in  good  repair  does  not  require  them  to  be  put  or 
left  in  better  repair  than  they  were  at  the  date  of-  the  covenant.  West 
V.  Hart,  7  J.  J.  Marsh.  258. 

If  there  be  two  covenants,  a  general  one  to  keep  premises  in  repair, 
with  a  clause  for  re-entry  in  case  of  breach,  and  a  further  covenant  to 
repair  in  a  specified  time  after  notice,  the  first  covenant  is  not  re- 
strained in  its  operation  by  the  second.  Roe  d.  Goatly  v.  Paine,  2 
Camp.  520  ;  4  B.  &  C.  606.  A  covenant  to  leave  in  repair,  and  one  to 
repair  on  notice,  are  also  independent  and  do  not  qualify  each  other. 
Wood  V.  Day,  7  Taunt.  646.  But  a  covenant  to  repair  at  all  times,  as 
often  as  needed,  and  at  furthest  within  three  months  after  notice,  is 
held  entire,  and  the  last  part  qualifies  the  first.  Horsefall  v.  Testar,  1 
Moore,  89 ;  7  Taunt.  385. 

A  covenant  to  repair  at  a  specified  time  is  to  be  construed  reasonably, 
and  if  repairs  within  the  time  covenanted  be  rendered  impossible  by 
the  act  of  God,  they  must  be  made  within  a  reasonable  time  afterward 
during  the  term. 

A  covenant  to  keep  in  repair  is  broken,  so  as  to  be  a  ground  of  ac- 
tion, whenever,  during  the  term,  the  covenantor  fails  to  make  neces- 
sary repairs  within  a  reasonable  time ;  but  covenants  to  leave  in  good 
repair  cannot  be  broken  until  the  end  of  the  term.  Luxmore  v.  lioh- 
scm,  1  B.  &  Aid.  585  ;  Schieffelin  v.  Carpenter,  15  Wend.  400.  A  cov- 
enant by  an  undertenant  to  repair  after  notice,  is  not  broken  by  not 
complying  with  a  notice  from  the  superior  landlord.  Willianis  v.  Wil- 
liams, 30  L.  T.  (N.  S.)  638. 

A  covenant  to  keep  in  the  same  state  as  when  taken  is  excused  by 
the  act  of  God,  rendering  performance  impossible,  as  by  trees  being 
blown  down  ;  but  that  does  not  excuse  as  to  buildings.      Mahi's  Case, 

6  Co.  21  a ;  Brecknock  Co.  v.  Pritchard,  6  Term,  750.  Nor  is  the 
covenant  excused  by  the  fact  that  the  breacli  is  caused  by  the  act  of 
a  stranger.  Cook  v.  Chatnpla'ui  Trans.  Co.,  1  Denio,  91.  Eviction  by 
an  elder  title  will  absolve  from  this  covenant.  Andrews  v.  Needham, 
Noy,  75;  Cro.  Elii:.  056.  In  case  of  an  assignment  of  the  reversion 
to  dillerent  parties,  this  covenant  may  be  apportioned   among  such 


LANDLORD    AND    TENANT.  243 

assignees.  Badeley  v.  Vigurs^  4  E.  <fe  B.  71 ;  1  Jiir.  (N.  S.)  159 ;  23  L. 
J.  Q.  B.  377. 

Without  special  agreement  a  lessee  is  under  no  obligation  to  liis 
lessor  to  pay  the  taxes  on  the  demised  premises  ;  yet  as  a  general  rule 
he  is  liable  to  the  public  therefor,  and  if  he  does  pay  them,  he  may 
deduct  them  from  the  rent,  and  hold  his  lessor  for  the  repayment  of 
any  excess.  Tinckler  v.  Prentice^  4  Taunt.  549 ;  Sapsford  v.  Fletcher, 
4  Term,  511  ;  Taylor  v.  Zamira,  2  Marsh.  220 ;  G  Taunt.  524 ;  Gar- 
ner V.  JIminah,  6  Duer,  262.  He  may,  however,  bind  himself  by  a 
covenant  to  pay  all  or  any  part  of  the  taxes,  assessments,  or  other  charges 
on  the  property  ;  and  such  covenant  will  be  valid,  though  neither  the 
particular  tax,  nor  the  person  to  whom  it  is  to  be  paid,  is  specified. 
Trinity  Church  v.  Biggins,  48  N.  Y.  (3  Sick.)  532. 

In  construing  this  covenant,  the  tenant's  liability  must  not  be  ex- 
tended beyond  the  reasonable  meaning  of  the  terms  employed.  Jeffrey 
V.  Neale,  6  L.  R.  C.  P.  240 ;  40  L.  J.  C.  P.  191;  24  L.  T.  (N.  S.)  362  ; 
Boiling  v.  Stokes,  2  Leigh,  178  ;  Twycross  v.  Fitchhurg  R.  R.  Co.,  10 
Gray,  293 ;  Codman  v.  Johnson,  104  Mass.  491 ;  Shepardson  v. 
Elmore,  19  Wis.  424 ;  Love  v.  Hcmard,  6  R.  I.  116. 

A  covenant  to  pay  all  taxes  binds  a  lessee  of  a  part  of  premises, 
which  are  assessed  as  a  whole,  to  pay  his  proportionate  share.  Wall 
V.  Hinds,  4  Gray,  256.  The  termination  of  his  lease,  by  the  destruc- 
tion of  the  building  after  he  has  paid  the  taxes,  does  not  entitle  the  lessee 
to  a  return  of  the  sum  paid  (  Wood  v.  Bogle,  115  Mass.  30);  nor 
will  a  sale  of  the  premises  by  the  lessor  after  the  lease  has  been  so 
terminated  relieve  him  from  paying  {Paul  v.  Chickering,  117  Mass. 
265)  ;  nor  will  the  dispossession  of  the  tenant  by  summary  proceed- 
ings have  that  eifect.    Johnson  v.  Ojjjjenheim,  55  N.Y.  (10  (Sick.)  280, 

A  lessee's  covenant  to  pay  taxes  runs  with  the  land,  and  will  bind 
an  assignee  of  the  term.  Post  v.  Kearney,  2  N.  Y.  (2  Comst.)  394. 
And  the  same  is  true  of  a  covenant  to  pay  all  costs,  charges  and  ex- 
penses except  taxes.     Torrey  v.   Wallis,  3  Cush.  442. 

A  covenant  by  the  lessee  to  insure  and  to  keep  insured  the  demised 
premises  in  a  certain  sum,  and,  in  case  of  fire,  to  apply  the  insurance 
money  in  rebuilding  or  repairing  the  premises,  is  frequently  inserted 
in  leases.  Such  a  covenant  does  not  limit  the  liability  of  the  lessee 
under  a  covenant  to  repair,  to  the  amount  agreed  to  be  insured.  (Z? 2^5^ 
V.  Atkinson,  4  Camp.  275) ;  nor  does  it  give  the  lessor  a  right  to 
receive  the  insurance  money;  but  he|  or  his  assignee  of  the  reversion, 
can  compel  its  application  to  the  reinstatement  of  the  buildings,  or 
sue  for  its  breach.     A  covenant  to  keep  the  premises  insured  is  broken 
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by  a  failure  to  keep  tliem  so  for  any  time,  however  short,  and  the  lessor 
can  take  adv^antage  of  such  breach  by  suit  or  re-entry.  Doe  d.  Flower. 
V.  Feck,  1  B.  &  Ad.  428. 

Unless  restrained  by  covenant,  a  lessee  has  a  right  to  assign  his  lease, 
or  to  underlet.  Church  v.  Brown,  15  Yes.  264.  Leases,  therefore, 
usually  contain  covenants  on  the  part  of  the  lessee  not  to  assign  or 
underlet  without  the  consent  of  the  lessor ;  but  this  restriction  is  no^ 
favored  in  law,  and  is  to  be  very  strictly  construed,  and  nothing  short 
of  an  actual  and  voluntary  transfer  of  the  lessee's  interest  will  ordi- 
narily be  considered  a  breach  of  the  covenant  against  assignment. 
Hargrave  v.  King,  5  Ired.  Eq.  430 ;  Collins  v.  Hasbrouck,  56  N.  Y. 
(11  Sick.)  157  ;  15  Am.  Rep.  407  ;  Moore  v.  Fitts,  53  N.  Y.  (8  Sick.) 
85.  A  deposit  of  the  lease  as  security,  an  advertising  of  it  for  sale,  or 
an  underletting,  are  not  breaches  of  such  covenant.  Doe  d.  Good- 
lehere  v.  Bevcm.,  3  M.  &  S.  353 ;  Doe  d.  Fitt  v.  Hogg,  4  D.  &  R.  225. 
But  a  covenant  "  not  to  set,  let  or  assign  over  the  premises,  or  any 
part  thereof,"  is  broken  by  an  underletting.  Doe  d.  Holland  v. 
Worsley,  Camp.  20.  A  covenant  not  to  assign  without  consent,  "  such 
covenant  not  being  arbitrarily  withheld,"  is  binding  where  the  refusal 
is  upon  advice  and  not  arbitrary.  Treloar  v.  Bigge,  9  L.  R.  Exch. 
151 ;  9  Eng.  Rep.  464 ;  22  W.  R.  843 ;  43  L.  J.  Exch.  95. 

The  covenant  may  be  not  to  assign  to  a  particular  person,  and  then 
it  is  construed  to  mean  a  direct  assignment  to  him,  or  one  made  to  a 
third  party  with  intent  that  a  re-assignment  shall  be  made  to  him.  A 
covenant  by  a  lessee,  that  he,  his  executors  or  administrators  shall  not 
assign,  does  not  bind  his  assignee  {Paul  v.  Nurse,  2  M.  &  R.  525 ;  8 
B.  k,  C.  486) ;  nor  does  it  prevent  his  executors  from  disposing  of  a 
lease  for  years  as  assets.  Seers  v.  Hind,  1  Yes.  295. 
•  A  covenant  not  to  assign  without  consent  is  waived  forever  by  one 
license  to  assign.  Murray  v.  Ilarway,  56  N.  Y.  (11  Sick.)  337  ; 
Cfiipman  v.  Emeric,  5  Cal.  49.  In  this  respect  it  differs  from  a  cove- 
nant not  to  underlet,  a  waiver  of  one  breach  of  that  covenant  not 
operating  as  a  waiver  of  another  distinct  breach  thereof.  Sea/oer  v. 
Cohirn,  10  Cush.  324. 

An  assignment  of  the  term  is  not  a  breach  of  the  covenant  not  to 
underlet.  Lynde  v.  Hough,  27  Barb.  415  ;  Den  d.  Bockover  v.  Fost, 
1  Dutcii.  285.  Nor  is  the  taking  in  a  lodger  a  breach,  although  he 
has  the  exclusive  possession  of  a  room.  Doe  d.  Fitt  v.  Lanning,  4 
Camp.  77 ;  1  R.  &  M.  30.  If  the  lease  reserves  a  heavy  rent,  very 
strong  ground  for  refusing  consent  must  be  shown,  in  order  to  take 
advantage  of  a  broach  of  the  covenant.  8he;ppard  v,  Uong  Kong,  etc.. 
Banking  Co.,  20  W.  R.  459. 
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A  covenant  that  the  lessee  and  his  assigns  shall  reside  on  the  prem- 
ises, sometimes  found  in  leases,  i&  broken  by  the  lessee's  abandoning 
the  premises,  or  by  liis  doing  any  act  which  renders  his  residence  there 
impossible,  as  by  suffering  them  to  be  taken  and  sold  to  satisfy  a  judg- 
ment confessed  by  him,  or  by  their  being  taken  by  his  assignee  in  bank- 
ruptcy. Doed.  Norfolk  v.  JIa/wke,  2  East,  481;  Doe  d.  Lockwood  v> 
Clark,  8  id.  185. 

A  covenant  not  to  suffer  or  permit  more  than  one  person  to  every 
hundred  acres  to  reside  on,  use  or  occupy  any  part  of  the  premises,  is 
broken  if  the  lessee  lets  portions  to  cultivate  on  shares  in  the  propor- 
tion of  more  than  one  to  one  hundred  acres  {Jackson  v.  liich,  7  Johns- 
194) ;  but  not  by  suffering  two  to  occupy  where  the  whole  is  between 
one  and  two  hundred  acres.     Jackson  v.  Agan,  1  Johns.  273. 

A  covenant  to  build  on  the  premises  after  a  prescribed  pattern  is 
valid,  and  will  be  enforced.  Franklyn  v,  Tuton,  .5  Madd.  469.  Bat 
where  a  uniform  plan  is  prescribed  for  the  benefit  of  all  the  tenants  of 
a  tract  of  land  rented  in  parcels,  all  will  be  released  if  the  covenant  is 
dispensed  with  as  to  one.  Roper  v.  Williams,  Turn.  &  Russ.  18.  A 
covenant  not  to  build  on  the  premises  any  building  which  should  in 
whole  or  in  part  be  occupied  as  a  dwelling,  is  broken  by  erecting  an 
addition  to  a  house  already  there,  and  to  be  occupied  in  connection 
with  it.     Domville  v.  Colville,  7  Ir.  C.  L.  68. 

A  covenant  not  to  carry  on  a  particular  trade  upon  the  premises,  if  not 
unreasonably  in  restraint  of  trade,  is  valid  and  will  be  enforced  against 
either  the  lessee  or  his  assignee.  Holhrook  v.  Waters,  9  How.  (N.  Y.) 
335  ;  Dunlop  v.  Oregm-y,  10  N.  Y.  (6  Seld.)  241  ;  Howard  v.  Ellis, 
4  Sandf .  369.  Covenants  of  that  character  are  to  be  somewhat  strictly 
construed,  and  not  to  be  extended  beyond  the  express  terms  employed,  or 
the  manifest  intent  of  the  parties.  Simons  v.  Fa/rren,  1  Bing.  N.  C.  126  ; 
4  M.  <fe  Scott,  672  ;  Cooke  v.  Coloraft,  2  W.  Bl.  856  ;  3  Wils.  380.  The 
opening  of  a  school  or  a  dancing  academy  upon  premises  has  been  held 
a  breach  of  a  covenant  not  to  carry  on  or  permit  another  to  carry  on 
any  trade  or  business  there.  Wickenden  v.  Wd)ster,  6  E.  &  B.  387  ;  2 
Jur.  (N.  S.)  590 ;  25  L.  J.  Q.  B.  264 ;  Doed.  Bish  v.  Keeling,  1  M.  & S. 
95  ;  Kemp  v.  Soher,  1  Sim.  (N.  S.)  517 ;  15  Jus.  458 ;  20  L.  J.  Ch.  602. 

In  construing  covenants  against  the  exercise  of  offensive  trades,  the 
situation  of  the  premises  in  relation  to  other  buildings  is  to  be  taken 
into  consideration  ;  and  generally  the  trade  complained  of  must  be 
shown  to  be  offensive  or  within  the  meaning  of  the  covenant.  Jcmes  v. 
Thorne,  1  B.  &  C.  715 ;  3  D.  &  R.  152;  Pease  v.  Coaies,  12  Jur.  (N.  S.) 
684 ;  14  W.  R.  1021 ;  14  L.  T.  (N.  S.)  886  ;  Outteridge  v.  Munyard, 
7  C.  &  P.  129  ;  1  M.  &  R.  334.     Where  a  lessor  inserts  tlie  same  cov- 
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enants  against  offensive  trades  in  leases  of  several  adjoining  lots,  they 
are  to  be  deemed  for  the  mutual  benefit  and  protection  of  all  the  lessees. 
Barron  v.  Richard,  3  Edw.  Ch.  (N.  Y.)  96. 

The  breach  of  a  covenant  not  to  exercise  a  trade  on  the  demised 
premises  may  be  waived  by  the  lessors  permitting  the  tenant  to  expend 
money  in  adapting  them  to  such  trade,  but  not  by  his  mere  inaction  for 
sLx  years ;  nor  will  Ms  permission  to  exercise  one  trade  authorize  the 
tenant  to  carry  on  another.  Doe  d.  Sheppard  v.  Alien,  3  Taunt.  78  ; 
Macher  v.  Foundling  Hospital,  1  Ves.  <fe  B.  188. 

In  a  lease,  or  an  informal  agreement  for  the  use  of  a  farm,  there  is 
an  impUed  covenant  by  the  tenant  to  manage  it  in  a  husbandlike  manner. 
Powley  V.  Walker,  5  Term,  373  ;  Tempest  v.  Baiding,  13  East,  18. 
But  express  covenants  on  the  subject  are  usually  inserted.  Where 
these  vary  from  the  custom  of  the  country  they  exclude  and  supersede 
such  custom ;  but  where  they  are  not  inconsistent  with  it,  the  custom 
is  to  be  deemed  a  part  of  the  contract.  Button,  v.  Warren,  1  Mees.  & 
W.  ^^(S  ;  Senior  v.  Armytage,  Holt,  197  ;  Muncey  v.  Dennis,  1  H.  &:  N. 
216.  A  covenant  by  a  farming  lessee  to  furnish  seed  binds  him  to  fur- 
nish good  seed.     Flick  v.  Wetherhee,  20  "Wis.  392. 

Covenants  to  surrender  the  premises,  and  whatever  was  leased  with 
them,  at  the  end  of  the  term  or  upon  a  specified  notice,  are  frequently 
inserted  in  leases.  "When  such  a  covenant  in  terms  includes  "  improver 
mcnts,"  as  it  sometimes  does,  that  word  will  embrace  not  merely  fix- 
tures, but  every  addition,  alteration,  erection  or  annexation,  made  by 
the  tenant  to  render  the  premises  more  profitable,  useful  or  convenient 
to  him.  French  v.  May(yr,  cbc,  of  N.  Y.,  16  How.  (N.  Y.)  220.  But 
see  Coster  v.  Peters.  7  Kobt.  (N.  Y.)  620. 

"Where  by  the  terms  of  a  lease  of  lands,  for  a  term  to  commence  at  a 
specified  time  in  the  future,  the  lessor  binds  himself  to  make  certain 
stipulated  improvements  or  repairs  upon  such  lands,  prior  to  the  time 
when  possession  is  to  be  given  and  such  term  to  commence,  the  lessee 
may  refuse  to  accept  possession  thereof,  if  at  such  date  such  repairs  or 
improvements  shall  not  have  been  made.  Hickman  v.  Bayl,  55 
Ind.  551. 

ARTICLE  VII. 

ASSIGNMENT  OR  TRANSFER  OF  LEASE. 

Section  1.  In  general.  By  the  assignment  of  a  lease  is  meant 
a  transfer  of  the  tenant's  whole  interest  therein.  This  may  be  effected 
by  a  voluntary  conveyance,  or  by  operation  of  law.  Every  tenant,  ex- 
cept one  at  will,  has  power  to  make  such  a  transfer  of  his  rights,  unless 
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restrained  by  his  lease,  and  every  lease  for  a  term  of  years  is  capable  of 
being  assigned,  wliether  the  term  is  in  possession,  or  is  to  commence 
in  futuro;  and  even  the  possibility  of  a  term,  or  a  power  coupled 
with  an  interest,  is  assignable  in  equity.  Rohmson  v.  Perry^  21  Ga. 
183  ;  King  v.  Lawson,  98  Mass.  309. 

Where  the  lease  itself  is  required  by  the  statute  of  frauds  to  be  in 
writing,  an  assignment  of  it  must  also  be  in  writing.  Botting  v. 
Martin,  1  Camp.  318  ;  Brewer  v.  Dyer^  7  Cush.  337 ;  Iless  v.  Fox, 
10  Wend.  437. 

The  terms  usually  employed  to  express  such  a  transfer  arc  "  grant, 
assign  and  set  over,"  but  any  words  which  show  that  to  be  the  intent 
of  the  parties  will  suffice.  It  need  not  express  any  consideration  ;  but  it 
must  be  absolute,  and  be  unconditionally  delivered  to  the .  assignee. 
Peahody  v.  Fenton,  3  Barb.  Ch.  451.  A  constructive  delivery  is  some- 
times held  sufficient,  but  a  mere  delivery  as  security  is  not.  Odell  v. 
Wake,  3  Camp.  394 ;  Doe  d.  Maslin  v.  Roe,  5  Esp.  105.  Covenants 
may  properly  be  inserted  on  the  part  of  the  assignor  as  to  the  validity 
of  the  lease  and  his  power  to  assign,  and  for  indemnity  and  quiet 
enjoyment,  and  on  the  part  of  the  assignee  to  pay  the  rent  and  per- 
form the  covenants  of  his  assignor. 

To  be  an  assignee  of  a  lease,  one  must  claim  through,  or  be  in  of  the 
same  estate  as  the  person  whom  he  succeeds,  and  not  by  or  under  an 
elder  title.  But  the  fact  that  a  person  other  than  the  lessee  is  found  in 
possession  of  demised  premises  is  presumptive  eWdence  tha,t  he  is  an 
assignee  and  not  an  undertenant,  especially  if  he  has  paid  rent  to  the 
original  landlord.     Acker  v.  Witherell,  4  Hill,  112. 

A  conveyance  of  land  to  which  a  demise  of  a  water  power  is  appur- 
tenant operates  to  transfer  the  lease,  and  makes  the  grantee  liable  for 
the  rent.  Provost  v.  Colder,  2  Wend.  517.  At  common  law,  the 
marriage  of  a  female  lessee  transfers  the  term  by  operation  of  law  to 
her  husband.  Co.  Litt.  44  b,  351  a.  On  the  death  of  a  lessee,  his 
leasehold  estate  goes,  as  assets,  to  his  executors  or  administrators,  or,  if 
disposed  of  by  his  will,  to  his  devisee,  and  they  take  and  are  liable  as 
assignees  in  law  of  the  lease.  Holford  v.  Hatch,  Doug.  184;  James 
V.  Dean,  11  •Ves.  393  ;  Tremeere  v.  Morison,  4  M.  &  Scott,  603 ;  1  Bing. 
N.  C.  89.  And  a  sale  of  a  term  on  execution  makes  the  purcha.ser  an 
assignee ;  but  it  seems  the  sheriff  must  execute  to  him  a  written  as- 
signment of  the  lease.  Taylor  v.  Cole,  3  Term,  292 ;  Doe  d.  JJughes 
V.  Jones,  9  M.  &  W.  372  ;  6  Jur.  302 ;  12  L.  J.  Exch.  265. 

§  2.  Underletting.  This  differs  from  an  assignment  in  the  essential 
fact  that  some  reversionary  interest,  no  matter  how  inconsiderable,  is 
retained  by  the  original  tenant.     Constantine  v.  Wake,  1  Sweeney  (N. 
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Y.),  239  ;  Fultrni  v.  Stuart,  2  Ham.  (Ohio)  216 ;  Bedford  v.  Ter- 
htme,  30  N.  Y.  (3  Tiff.)  453  ;  Smiley  v.  Van  Winkle,  6  Cal.  605. 

Unless  limited  by  his  lease,  any  tenant,  except  one  at  will,  has  a 
right  to  underlet  for  so  long  as  his  interest  continues.  Jackson  v.  Ha/rri- 
son,  17  Johns.  66.  He  cannot,  however,  by  so  doing,  discharge  him- 
self from  liability  to  his  landlord ;  nor  can  he  convey  any  interest 
exceeding  his  own  in  duration.  Arnsby  v.  Woodward,  6  B.  &  C 
519  ;  9  D.  &  R.  536 ;  Pike  v.  Eyre,  9  B.  &  C.  909 ;  4  M.  &  R.  661. 
But  a  sublessee  for  years  under  a  tenant  from  year  to  year  will  hold 
ao  long  as  the  original  tenancy  continues,  and  even  beyond  the  term, 
if  the  original  tenant  is  permitted  to  hold  over.  Oxley  v.  Jarnes,  13 
M.  &  W.  209 ;  Mackay  v.  Mackreth,  4  Dougl.  213 ;  2  Chit.  461 ; 
Peirse  vrSharr,  2  Mann.  &  R.  418.  A  sublessee,  under  a  tenant  by 
curtesy  or  in  dower,  or  other  life  tenant,  will  possess  all  the  rights  and 
privileges  of  his  lessor,  subject,  however,  to  be  defeated  by  the  ter- 
mination of  the  life  estate.  Ex  parte  Smyth,  1  Swanst,  337  ;  Doe  d. 
Simpson  v.  Butcher,  1  Doug.  50.  Such  a  lease  is  not  confirmed  by  an 
acceptance  of  rent  by  the  heir  or  reversioner,  but  the  sublessee  holding 
over  is  a  mere  tenant  at  sufferance,  unless  there  is  a  sufficient  acknowl- 
edgment of  his  tenancy  to  amount  to  a  new  demise.  Doe  d.  Martin 
V.  Watts,  7  Term,  83. 

A  sublessee  is  liable  to  his  immediate  lessor  for  the  payment  of 
rent  and  performance  of  covenants,  but  he  is  not  in  privity  with  the 
original  lessor,  nor  liable  to  him  for  the  rent  reserved  in  the  first  lease. 
Harvey  v.  McGrew,  44  Tex.  412.  He  will,  however,  be  subject  to 
distress  for  rent  in  arrear,  or  to  eviction  under  that  lease.  If  he  wishes 
to  protect  himself  against  loss  by  reason  of  the  failure  of  the  original 
lessee  to  pay  the  chief  rent,  he  may  do  so  by  covenants  in  his  lease, 
aaid  the  latter  may  in  like  manner  protect  himself  from  the  con- 
sequences of  a  breach  by  his  sublessee  of  the  covenants  of  the  original 
lease.  Penley  v.  Watts,  7  M.  &  W.  601 ;  Walker  v.  Ilaiton,  10  id. 
249. 

If  a  lessee,  who  has  covenanted  not  to  sublet  without  the  consent  of 
his  landlord,  does  undertake  to  do  so,  he  thereby  impliedly  agrees  to 
obtain  such  consent  as  will  enable  him  to  vest  in  the  assigrfee  the  same 
estate  which  he  himself  has.     Roberts  v.  Geis.  2  Daly  (N.  Y.),  535. 

§  3.  Rights  and  liabilities  of  assignee.  The  assignment  of  a  lease 
transfers  to  the  assignee  the  lessee's  privity  of  estate,  but  not  his 
privity  of  contract.  The  lessee,  therefore,  and  his  personal  represent- 
atives remain  liable  on  his  express  covenants,  even  for  breaches 
subsequent  to  the  assignment  and  the  acceptance  of  rent  from  the 
assignee,  but,  as  a  gencnil  rule,  he  is  no  longer  held  liable  on  his  im- 
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plied  covenants.  Port  v.  Jackson^  17  Johns.  239 ;  Harvey  v.  McGrew^ 
44  Tex.  412;  Moale  v.  Tyson,  2  liar.  &  McH.  387;  Gordon  v. 
George,  12  Ind.  408;  Fletcher  v.  MoFa/rlane,  12  Mass.  43;  Smythv. 
North,  41  L.  J.  Exch.  103  ;  7  L.  R.  Exch.  242.  This  liability  extends 
to  all  breaches  of  covenants  running  with  the  land  while  he  held  it 
{Ilarley  v.  Kmg,  2  C.  M.  &  R.  18) ,  and  even  the  landlord's  consent  to 
the  assignment  will  not  operate  to  release  him  therefrom.  House  v. 
Burr,  24  Barb.  525.  Bnt  if  he  is  compelled  to  pay  for  breaches 
of  covenant  by  his  assignee,  he  is  entitled  to  be  indemnified  by  the 
latter.  Mmle  v.  Garrett,  41  L.  J.  Exch.  62  ;  L.  R.,  7  Exch.  101 ;  1 
Eng.  Rep.  207 ;  20  W.  R.  416  ;  Burnett  v.  Lyncli,  5  B.  &  C.  589 ;  8 
D.  &  R.  368. 

An  assignee  takes  all  his  assignor's  interest  in  the  thing  assigned,  in 
possession  or  expectancy,  but  subject  to  all  equities  between  the  origi- 
nal parties,  and  to  all  covenants  annexed  to  the  estate  while  he  is  in 
possession.  Yam,  Rensselaer  v.  Bonesteel,  24  Barb.  365  ;  Blake  v.  San- 
derson, 1  Gray,  332.  He  is  entitled  to  the  benefit  of  all  covenants 
real,  annexed  to  the  estate,  which  make  in  his  favor,  such  as  covenants 
for  quiet  enjoyment,  for  further  assurance,  for  renewal,  for  repairs  and 
the  like.  Campbell  v.  Lewis,  3  B.  &  Aid.  392 ;  Vernon  v.  Smith,  5  id. 
11.  He  only  can  bring  an  action  on  such  covenants,  unless  his  assignor 
is  bound  to  indemnify  him.  Bickford  v.  Page,  2  Mass.  460  ;  J^ane  v. 
Sanger,  14  Johns.  89 ;  Griffin  v.  Fairhrother,  1  Fairf.  91. 

An  assignment  of  the  lease  of  a  building  to  which  the  lessor  has 
verbally  agreed  to  add  another  story,  in  consideration  of  additional 
rent  to  be  paid,  carries  a  right  to  the  use  of  such  story  when  erected, 
but  does  not  bind  the  assignee  to  pay  the  additional  rent.  Coit  v. 
Braunsdorf,  2  Sweeny  (N.  Y.),  74.  An  assignment  of  all  the  lessee's 
interest  in  possession  or  expectancy,  passes  the  right  to  compensation 
for  buildings,  etc.,  under  the  covenants  of  the  lessor.  Thompson  v. 
Pose,  8  Cow.  266.  But  an  assignment  of  the  term  will  not  pass  the 
rent  and  the  benefit  of  covenants  in  an  underlease,  unless  they  are  ex- 
pressly assigned.  FranUin  v.  Howes,  19  W.  R.  581 ;  24  L.  T.  (N.  S.) 
348. 

An  assignee  of  a  lease  can  sue  a  stranger  for  the  negligent  destruc- 
tion of  buildings  on  the  demised  premises.  Cook  v.  Champlain  Transp. 
Co.,  1  Denio,  91.  But  he  has  no  remedy  against  his  assignor  for  an 
eviction,  unless  there  is  an  express  covenant  for  quiet  enjoyment. 
Waldo  V.  Hall,  14  Mass.  486. 

An  assignee  is  liable  to  the  original  lessor  for  rent  accruing  due  after 
the  assigimient  {Cox  v.  Fenwick,  4  Bibb,  538  ;  McCormick  v.  Young, 
2  Dana,  294 ;  Graves  v.  Porter,  11  Barb,  592) ,  even  before  he  enters 
'  Vol.  IV  .—  32 
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into  possession.  Babcock  v.  Scoville,  56  111.  461;  WalJcerv.  Reeve,  2 
Dougl.  461,  n.  He  is  also  liable  to  his  assignor  for  ground  rent  which 
the  latter  has  been  obliged  to  pay.  Stone  v.  Evans,  Peake's  Add.  C. 
94.  An  assignee,  who  covenants  absolutely  to  pay  and  perform  all 
the  covenants  of  the  lease,  is  directly  liable  to  his  assignor  for  a  de- 
fault in  payment  of  rent,  whether  the  latter  has  been  galled  on  for  it 
or  not.  Jackson  v.  Port,  17  Johns.  479 ;  Raiolings  v.  Duvall,  4 
Har.  &  Mc  H.  1.  If  an  assignee  receives  possession  before  any  rent 
has  become  due,  agreeing  "  to  take  the  lease  subject  to  the  terms  of 
the  same,  and  pay  rent  at  the  times  specified  therein,"  he  is  bound  to 
pay  arrears  of  rent  from  the  commencement  of  the  term  {Martlneau 
V.  Steele,  14  "Wis.  272) ,  but  if  the  assignment  provides  that  the  lease 
shall  be  transferred  free  from  aU  incumbrances,  the  assignee  assumes 
only  the  rent  to  accrue  from  the  time  of  the  transfer,  Hull  v.  Steven- 
son, 13  Abb.  N.  S.  (N.  Y.)  196. 

Such  liability  of  an  assignee  is,  however,  terminated  by  an  absolute 
transfer  or  assigmnent  of  his  whole  unexpired  term.  Trdhue  v.  Mc- 
Aclams,  8  Bush  (Ky.),  74  ;  Duromd  v.  Curtis,  57  N.  Y.  (12  Sick.)  7. 
When  undivided  interests  in  a  lease  are  assigned  to  several  persons  by 
separate  assignments,  they  are  liable  for  the  rent  severally,  but  not 
jointly.     Bahcock  v.  Scoville,  56  111.  461. 

Covenants  which  run  with  the  land  bind  the  assignee  of  the  lease, 
though  not  named  therein  {Jacques  v.  Short,  20  Barb.  269) ;  but  not 
those  which  are  merely  collateral,  such  as  covenants  to  build,  or  to  pay 
a  bonus,'  nor  is  he  liable  for  breaches  committed  by  those  who  preceded 
him  in  the  enjoyment  of  the  premises,  but  only  for  his  own.  Tillotsori 
v.  Boyd,  4  Sandf.  516 ;  Paul  v.  mirse,  2  M.  &  R.  525 ;  Staines  v, 
Morris,  1  Yes.  &  B.  11 ;  Townsend  v.  Scholey,  42  N.  Y.  (3  Hand)  18. 
This  liability  of  an  assignee  ceases  with  his  possession,  whether  he 
assigns  or  is  e\'icted.  Barnfather  v.  Jordan,  2  Dougl.  452 ;  Astor  v. 
PAnwreux,  4  Sandf.  524 ;  Childs  v.  Clark,  3  Barb.  Ch.  52.  To  operate 
as  a  discharge  of  such  assignee,  the  assignment  must  be  of  his  whole 
interest,  but  it  makes  no  difference  whether  it  runs  to  a  responsible 
person  or  not.  Taylor  v.  Shum,,  1  B.  &  P.  21 ;  Johnson  v.  Shsrmam,, 
15  Cal.  287 ;  Sanders  v.  Partridge,  108  Mass.  556.  A  partial  eviction 
discharges  the  assignee  only  ^;?'o  tam,to  from  the  payment  of  rent. 
Stevenson  v.  Lamhard,  2  East,  575. 

These  ndes  as  to  the  liability  of  an  assignee  apply  also  to  one  who 
becomes  so  by  operation  of  law,  if  he  takes  possession ;  but  whether 
they  do  if  he  fails  to  take  possession  is  questionable.  People  v.  Budhy^ 
58  N.  Y.  (13  Sick.)  323 ;  Sutliffw.  Atwood,  15  Ohio  St.  186  j  Calvert  v. 
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Bradley,  16  How.  (U.  S.)  580  ;  Welch  v.  Myers,  4  Camp.  368 ;  JTovj  v. 
Kennett,  3  A.  &  E.  659 ;  Hendricks  v.  Judah,  2  Caines  (N.  Y.),  25. 

An  executor  of  a  lessee  is  held  liable  as  an  assignee  of  the  lease, 
though  he  does  not  enter ;  an  administrator  only  when  he  enters ;  and 
if  either  of  them  enters  and  receives  rents  and  profits,  he  is  liable  per- 
sonally, as  well  as  in  his  representative  capacity,  but  not  beyond  the 
actual  value  of  the  use  of  the  premises.  Pugsley  v.  Aikhi,  11  N.  Y. 
(1  Kern.)  494  ;  Remnant  V;  Bremridge,  8  Taunt.  191  ;  Matter  of  Galr- 
loway,  21  Wend.  32  ;  Jermain  v.  Pattison,  46  Barb.  12.  "When  not 
named  in  the  covenants  of  a  lease,  their  liability  extends  only  to  cove- 
nants running  with  the  land  ;  and  whatever  may  be  its  extent,  they  can 
discharge  themselves  by  assigning,  but  not  by  underletting.  Tremeere 
v.  Morison,  1  Bing.  N.  C.  89 ;  Rornidgex.  Wilson,  11  Ad.  &  E.  645 ; 
3  P.  &  D.  641. 

The  heir  of  a  lessee  is  liable  as  assignee,  only  when  he  actually  takes 
possession  of  the  demised  premises.  He  has  no  claim  on  them,  unless 
the  lease  is  dependent  upon  the  life  of  another,  and  is  granted  to  the 
lessee  and  his  heirs. 

The  receiver  of  a  lessee  may  waive  thp  term  if  the  income  is  not 
sufficient  to  pay  the  rent,  and  will  not  then  be  chargeable  as  assignee- 
Mart'm  v.  Black,  9  Paige,  641. 

§  4.  Conveyance  of  reversion.  A  landlord  may  at  any  time  grant 
the  reversion  of  demised  premises  ;  and  such  a  grant  will  carry  all  the 
leases  to  which  the  same  are  subject,  and,  if  general  in  its  terms,  the 
rents  reserved.  But  the  covenant  to  pay  rent  may  also  be  assigned 
separately  {Huerstel  v.  Lorillard,  6  Robt.  [N.  Y.]  260  ;  Bradley  v. 
Moot,  5  Paige's  Ch.  633) ;  and  a  covenant  to  leave  the  premises  in  repair 
will  not  pass,  under  such  an  assignment,  but  will  remain  to  be  enforced 
by  the  assignor  at  the  expiration  of  the  term.  Demarest  v.  Willard, 
8  Cow.  206. 

A  general  grant  of  the  reversion  does  not  pass  the  rent  already  in 
arrears,  but  it  does  pass  all  that  accrues  or  falls  due  subsequent  to  the 
grant,  unless  it  has  been  paid  by  the  lessee  to  the  grantor,  without 
notice  of  the  change  of  interest.  Birch  v.  Wright,  1  Term,  378 ;  Farley 
v.  Thompson,  15  Mass.  18  ;  Bank  of  Penn.  v.  Wise,  3  Watts,  394  ; 
Van  Wicklen  v,  Paulson,  14  Barb.  654 ;  Gale  v.  Edwards,  52  Me. 
363 ;  Kornegay  v.  Collier,  65  JN".  C.  69.  Notes  taken  by  the  grantor 
to  secure  the  rent  yet  to  become  due  will  also  belong  to  the  grantee, 
or,  if  the  grantor  has  disposed  of  them,  he  will  be  liable  to  his  grantee 
for  their  amount.     Beehe  v.  Coleman,  8  Paige,  392. 

Upon  a  foreclosure  sale  of  leased  premises,  the  lessor,  if  a  party  to 
the  suit,  is  entitled  to  all  rent  accruing  due  up  to  the  time  of  surrender 
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of  possession,  even  though  it  be  advanced  rent.  Giles  v.  Coinstock^  4 
N.  Y.  (i  Comst.)  270. 

When  the  reversion  of  demised  premises  falls  by  descent  to  several 
heirs,  the  rent  is  apportioned  to  them,  and  the  tenant  or  his  assignee  is 
liable  to  them  in  severalty.     Cole  v.  Patterson^  25  Wend.  456. 

The  rule  of  the  common  law,  that  the  assignee  of  a  reversion  cannot 
either  sue  or  be  sued  upon  the  covenants  of  a  lease,  has  been  greatly 
modified  by  various  statutes,  and  it  is  now  held  that  he  stands  in  the 
same  position  as  to  the  tenant  as  did  his  assignor.  Willard  v.  TiU- 
Tmm,  2  Hill,  274 ;  McCrady  v.  Brisbane,  1  Nott  &  McC.  104 ; 
Howlamd  v.  Coffin,  12  Pick.  125 ;  St.  Mary's  Church  v.  Miles,  1 
Whart.  229.  If  he  acquires  title  while  the  lessee  is  in  possession, 
with  notice  of  his  rights,  he  is  bound  by  the  covenants  of  his  assignor 
to  pay  for  buildings,  and  the  like  {Bailie  v.  Bodway,  27  Wis.  172  ; 
Frederick  v.  Callahan,  40  Iowa,  311) ;  but  he  is  not  liable  for  a 
previous  breach  of  covenant  by  the  assignor.  Coffin  v.  Talman,  8 
N.  Y.  (4  Seld.)  465. 

The  assignee  may  also  sue  for  all  breaches  of  covenant  by  the  lessee 
in  his  own  time.  Shelby  v.  IJearne,  6  Yerg.  512.  And  he  may  also 
enforce  forfeitures ;  but  not  one  which  was  waived  by  his  assignor 
previous  to  the  assignment.  Pa^e  v.  Esty,  54  Me.  319 ;  Fanning  v. 
Voelker,  40  Mo.  129  ;    Watson  v.  Fletcher,  49  111.  498. 

An  assignee  of  part  of  a  reversion  is  entitled  to  the  benefit  of,  and 
is  liable  on  covenants  running  with  the  land,  and  if  they  are  divisible 
in  their  nature,  he  may  sue  and  be  sued  thereon.  Stevenson  v.  Lam- 
hard,  2  East,  575 ;  Simpson  v.  Clayton,  4  Bing.  N.  C.  758 ;  6  Scott, 
469  ;  Astor  v.  Miller,  2  Paige,  68. 

ARTICLE  VIII. 

RIGHT  TO  EMBLEMENTS  AND  FIXTURES. 

Section  1.  Emblements.  Certain  crops,  which  an  outgoing' tenant 
is  entitled  to  take  and  carry  away  after  his  tenancy  is  ended,  are  termed 
emblements.  These  are  limited  to  annual  productions  of  the  soil, 
raised  by  his  labor,  such  as  com  and  other  grain,  straw,  clover,  hemp, 
flax,  melons,  potatoes  and  tlie  like.  Crops  which  are  not  of  annual 
growth,  and  those  which  do  not  ordinarily  require  the  labor  of  the 
tenant,  but  are  permanent  and  natural  products  of  the  earth,  such  as 
trees,  fruits,  natural  grasses  and  the  like,  are  not  included  ;  nor  are 
such  as  do  not  ordinarily  mature  in  the  same  year  in  which  labor  is 
expended    upon   them.     Of    this   class   is  a    second   crop  of  clover. 
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Grams  v.  Weld,  5  B.  &  Ad.  105 ;  2  N.  &  M.  725  ;  Folea  v.  Shattuck, 
22  Barb.  568. 

Shrubs  and  nursery  trees,  planted  by  gardeners  and  nurseiymen 
expressly  for  sale,  have  in  some  cases  been  classed  as  emblements,  but 
in  other  cases  they  are  treated  as  fixtures,  to  be  removed  before  the 
close  of  the  term.  Brooks  v.  GaZster,  51  Barb.  196.  See  Vol.  3,  374, 
tit.  Fixtures. 

This  right  to  emblements  is  conceded  only  to  those  whose  tenure  is 
uncertain  and  dependent  upon  some  contingency,  such  as  tenants  for 
life  or  at  will ;  or  is  unexpectedly  determined  before  harvest,  by  the 
act  of  God  or  of  the  law,  and  without  fault  on  the  part  of  the  tenant, 
as  by  death,  or  by  notice  to  quit.  Oland^s  case,  5  Coke,  116  h; 
Stewart  v.  Doughty,  9  Johns.  108  ;  King  v.  Fowler,  14  Pick.  238 ; 
Kitigshury  v.  Collins,  4  Bing.  207.  If  his  tenure  is  so  uncertain  that 
he  cannot  know  when  he  sows  whether  it  will  continue  until  he  shall 
reap,  the  tenant  is  entitled  to  emblements ;  otherwise  not.  Id. ; 
Whitm^arsh  v.  Cutting,  10  Johns.  361.  The  custom  of  the  coimtry 
or  locality  where  the  lease  is  made,  however,  sometimes  enters  into  the 
contract,  and  gives  emblements  to  lessees  whose  terms  are  certain ;  but 
custom  will  prevail  only  where  the  contract  is  silent  or  uncertain,  and 
there  is  no  express  covenant.  Stultz  v.  Dickey,  5  Binn.  285  ;  Demi 
V.  Bossier,  1  Penn.  224  ;  Iddings  v.  Nagle,  2  Watts  &  S.  22. 

If  a  lease  contains  no  reservations,  the  tenant  is  entitled  to  remove 
all  the  crops  harvested  during  his  term.  Willey  v.  Conner,  44  Yt. 
68 ;  Clark  v.  Harvey,  54  Penn.  St.  142.  A  lease  terminable  in  the 
spring  of  any  year,  in  case  the  farm  is  sold,  is  practically  one  at  will, 
and  the  tenant  is  entitled  to  a  crop  of  grain  sown  by  him  in  the  fall. 
Pfom,ner  v.  Sturmer,  40  How.  Pr.  (N.  Y.)  401.  So,  also,  where  the 
lease  terminates  absolutely  in  the  spring,  if  the  tenant  sows  wheat  in 
the  fall  in  pursuance  of  a  stipulation  in  his  lease,  or  by  direction  of 
his  landlord.  Kelley  v.  Todd,  1  "W.  Ya.  197 ;  Armstrong  v.  BickneU, 
2  Lans.  (N.  Y.)  216 ;    Van  Doren  v.  Everitt,  2  South.  (N.  J.)  460. 

Undertenants  are  entitled  to  emblements  and  have  a  right  to  the 
possession  so  far  as  is  necessary  to  preserve  and  gather  them.  Bevans 
V.  Briscoe,  4  Har.  &  J.  (Md.)  139. 

One  who  enters  under  a  parol  agreement  for  the  purchase  of  land, 
with  the  right  to  occupy  and  work  it  until  the  vendor  is  ready  to  con- 
vey, is  entitled  to  a  crop  of  grain  sown  by  him,  Harris  v.  Frink,  49 
N.  Y.  (4  Sick.)  24 ;  10  Am.  Rep.  318.  A  mere  permission  to  sow, 
given  by  an  agent  ha\dng  no  authority  in  the  premises,  ^vill  not  suffice 
to  give  him  the  crops.     Clarke  v.  Rannie,  6  Lans.  (N.  Y.)  210. 

If  a  tenant  quits  or  forfeits  possession,  or  tenninates  his  tenancy  by 
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his  own  act  or  fault,  his  crops  belong  to  the  landlord.  Carpenter  v. 
Jones^  63  HI.  517;  Debow  v.  Colfax,  5  Halst.  128;  JBulwer  v.  ^wZ- 
wer,  2  B.  <fe  Aid.  470 ;  Davis  v.  ^yt^w,  7  Bing.  154.  But  that  will 
not  affect  the  rights  of  undertenants  who  did  not  participate  in  de- 
stroying the  estate.  Bevan  v.  Briscoe,  4  Har.  &  J.  (Md.)  139.  A 
tenant  who  is  evicted  may  hold  as  emblements  crops  growing  on  the 
premises  which  were  put  in  by  his  servant.  Kenna  v.  Nugent,  7  Ir. 
R.  C.  L.  464. 

A  lessee  of  land  which  is  incumbered  by  a  prior  judgment  is  en- 
titled to  the  way  growing  crop  in  preference  to  the  execution  pur- 
chaser {Adams  v.  MeKesson's  Exr.,  53  Penn.  St.  81) ;  but  one  who 
takes  a  lease  subsequent  to  a  mortgage  has  been  held  not  entitled  as 
against  the  mortgagee,  to  the  crops  growing  at  the  time  of  the  fore- 
closure and  sale  {Lane  v.  King,  8  "Wend.  584;  Shepard  v.  Phil- 
hrich,  2  Den.  174  ;  Sherman  v.  WiUeU,  42  N.  Y.  [3  Hand]  146) ;  and 
one  who  sows  grain  pending  a  suit  for  possession  against  his  landlord 
cannot  take  away  the  crop  after  judgment  and  surrender  of  possession 
m  favor  of  the  plaintiff.     Bowell  v,  Klein,  44  Ind.  290. 

If  a  tenant  dies  after  sowing  grain,  the  emblements  go  to  liis  per- 
sonal representatives,  or  if  the  land  sown  is  assigned  as  dower,  then  to 
his  widow. 

A  tenant  at  will  is  entitled  to  emblements,  and  evidence  respecting 
their  value  is  competent  in  an  action  against  the  owner  of  the  land  for 
their  recovery.     Beilly  v,  Ringland,  44  Iowa,  422. 

§  2.  Fixtures.  The  nature  of  fixtures  and  the  rules  applicable  to 
them  ha\-e  been  so  fully  explained  in  the  chapter  devoted  to  tliat  sub- 
ject {a7hte,  Yol.  3,  368),  that  but  httle  need  be  added  here.  '  Fixtures 
may  be  briefly  defined  as  articles  of  a  personal  nature,  so  afiixed  to 
real  property  as  to  constitute  a  part  thereof.  Removable  fixtures, 
which  alone  require  attention  here,  are  things  attached  to  a  dwelling- 
house,  to  render  the  occupation  thereof  more  pleasant,  comfortable  or 
convenient,  also  engines,  machinery  and  other  things  for  use  in  trade 
or  manufactm'ing,  and,  to  some  extent,  buildings  for  the  purposes  of 
trade  or  agriculture.  The  term  also  includes  trees  and  shrubbery 
planted  for  the  pm-pose  of  sale,  by  gardeners  and  nurserymen,  but  not 
those  raised  by  other  persons  for  their  own  use.  Brooks  v.  Galster, 
51  Barb.  196 ;  Wyndham  v.  Way,  4  Taunt.  316.  The  essential  tiling 
is,  that  they  be  cajjable  of  removal  without  destroying  or  seriously 
injuring  the  freehold,  or  leaving  it  in  a  worse  condition  than  it  was 
before  their  annexation.  Wliithuj  v.  Brastow,  4  Pick.  311.  When 
the  question  arises  whether  they  are  so  or  not,  it  is  one  for  a  jury  to 
decide. 
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This  right  to  remove  fixtures  is  conceded  to  tenants  for  life,  for 
years,  or  at  will ;  and  the  rules  in  relation  to  it,  though  very  strict  as 
between  grantors  and  grantees,  are  to  be  construed  with  the  greatest 
liberality  in  favor  of  tenants.  Onihony  v.  Jones,  19  N.  Y.  (5  Smith) 
234 ;  I'ate  v.  Blackhurrie,  48  Miss.  1 .  A  tenant  for  life,  however,  can- 
not remove  buildings  of  a  permanent  character.  Cannon  v.  Hare,  1 
Tenn.  Ch.  22.  The  right  may  be  enlarged  or  varied  by  special  agree- 
ment between  the  parties,  or  by  the  local  customs  of  the  country.  In 
the  absence  of  any  such  agreement  or  custom,  the  removal  must  be 
made  by  the  tenant  before  the  expiration  of  his  term,  or  at  least  before 
he  quits  possession,  and  while  he  has  a  right  to  consider  himself  a  ten- 
ant under  the  original  lease.  Lyde  v.  Mussell,  1  B.  &  Ad.  394  ;  Fitz- 
herhert  v.  ShoAJO,  1  H.  Bl.  258;  White  v.  Ar7idt,  1  Whart.  91, 
Preston  v.  Briggs,  16  Vt.  124 ;  Reynolds  v.  Shuler,  5  Cow.  323  ; 
Ilaflick  V.  Stoher,  1 1  Ohio  St.  482 ;  Postal  v.  McCaddon,  35  Iowa, 
318  ;  Cromie  v.  Hoover,  40  Ind.  49.  If  he  leaves  them  on  the 
premises  with  the  landlord's  consent,  he  may  afterward  remove  them ; 
but  generally  they  are  deemed  abandoned  and  fall  to  the  landlord  if 
there  when  he  takes  possession.  Hallen  v.  JRunder,  3  Tyr.  959  ;  Mc- 
Crackenv.  Hall,  7  Ind.  30. 

Exceptions  to  this  rule  as  to  time  of  removal  are  made  in  favor  of 
lessees  holding  by  an  uncertain  tenure,  as,  for  life,  at  will,  or  until  the 
hapj)ening  of  some  event,  and  of  those  leasing  for  the  purpose  of  nur- 
turing trees  and  plants  until  ready  to  be  transplanted ;  and  they  are 
allowed  a  reasonable  time  to  remove  after  the  termination  of  their 
interest.  Weeto7i  v.  Woodcock,  7  M.  &  W.  14  ;  Lawton  v.  Lawton,  3 
Atk.  13 ;  Northern  Cent.  Co.  v.  Canton  Co.,  30  Md.  347 ;  Miller  v. 
Baker,  1  Mete.  (Mass.)  27  ;  King  v.  Wilcomh,  7  Barb.  263. 

The  right  to  remove  also  ceases  on  forfeiture,  or  re-entry  for  con- 
dition broken  ( Whipley  v.  Dewey,  8  Cal.  36) ;  and  even  upon  a 
renewal  of  the  lease,  without  reserving  fixtures  already  annexed. 
Shepard  v.  Spaulding,  4  Mete.  416 ;  Merritt  v.  Judd,  14  Cal.  59 ; 
Davis  V.  Moss,  38  Penn.  St.  346 ;  Loughran  v.  Ross,  45*  N.  Y.  (6 
Hand)  792  ;  6  Am.  Eep.  173. 

If  the  landlord  claims  the  fixtures  and  forbids  their  removal,  threat- 
ening suit,  the  lessee  may  leave  them,  and  treat  the  landlord's  acts  as  a 
conversion.      Vilas  v.  Mason,  25  Wis.  310. 

If  by  the  terms  of  his  lease  the  tenant  is  to  be  deemed  the  owner  of 
buUdings  erected  by  him,  he  may  either  sell  or  remove  them.  {Alexander 
V.  Touhy,  13  Kans.  64) ;  and  if  it  is  stipulated  that  he  may  remove  such 
buildings  at  the  expiration  of  his  term,  he  is  entitled  to  a  reasonable 
time  afterward  in  which  to  do  it.     Cheatham  v.  Plinke^  1  Tenn.   Ch. 
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576.  But  if  he  expressly  covenants  to  repair  and  to  yield  up  build- 
ings erected  by  liim,  he  is  bound  by  such  covenant.  Naylor  v.  Col- 
linge,  1  Taunt.  19. 

ARTICLE  IX. 

RIGHTS  AND  LIABILITIES  IN  GENERAL. 

Section  1.  In  general.  Numerous  rights  and  liabilities  grow  out 
of  the  relation  between  the  parties  to  a  lease,  not  depending  upon 
express  covenants.  Among  these  are  the  landlord's  right  to  rent,  already 
considered,  and  his  right  to  enter  upon  the  premises,  and  to  use  all 
ways  appurtenant  in  so  doing.  Thus,  he  may  enter  for  the  purpose  of 
demanding  rent  or  arranging  for  its  payment,  or  the  purpose  of  repair- 
ing to  prevent  waste,  or  of  removing  an  obstruction ;  but  he  has  no 
right  to  enter  for  other  purposes  without  the  consent  of  the  tenant 
unless  he  has  reserved  it.  Proud  v.  Hollis,  1  B.  &  C.  8 ;  Lehma/ti  v. 
ShdcMeford^  50  Ala.  437 ;  Blake  v.  Jerome,  14  Johns.  406.  "Where 
the  rent  is  payable  in  hay,  he  has  no  right  to  enter  and  take  it  away, 
until  it  is  severed  and  delivered  to  or  set  apart  for  him.  Dockham  v. 
Parker,  9  Me.  137.  And  replevin  will  not  lie  at  the  suit  of  a  land- 
lord against  his  tenant  for  rent  wheat  left  in  the  barn,  on  the  premises 
by  the  preceding  tenant,  for  the  landlord,  as  his  share  of  the  preceding 
year,  without  proof  of  an  actual  demand  and  refusal  before  action 
brought.     Alriohs  v.  Bowers,  3  Houst.  (Del.)  367. 

At  the  expiration  of  the  lease,  the  landlord  is  entitled  to  full  pos- 
session, and  if  it  is  not  delivered,  he  can  hold  the  tenant  for  the  rent. 
Noel  V.  McCrory,  7  Coldw.  (Tenn.)  623. 

The  liabilities  of  a  landlord,  founded  on  his  possession,  are,  in  gen- 
eral, suspended  as  soon  as  the  tenant  takes  possession.  He  is  not  there- 
fore liable  for  injuries  to  third  parties,  caused  by  the  ruinous  state  of 
the  premises,  or  of  the  fences  on  them.  Cheetharn  v.  Ilampson,  4 
Term,  318;  Mayor,  c&e.,  v.  Corlies,  2  Sandf.  301.  And  &QQBatterman 
V.  Finn,  32  How.  (N.  Y.)  501.  It  is  otherwise  if  he  has  covenanted 
to  repair,  or  the  injury  is  caused  by  the  negligence  of  workmen  em- 
ployed by  him.  Payne  v.  Rogers,  2  II.  Bl.  350  ;  Leslie  v.  Pounds, 
4  Taunt.  649. 

He  is  not  liable  to  his  tenant  for  personal  injuries  sustained  by  reason 
of  the  defective  condition  of  the  buildings,  unless  he  is  chargeable 
with  some  afHrmative  misfeasance,  or  neglect  of  jmsitiveduty  or  breiich 
of  covenant  to  repair.  O'Brien  v.  Capwell,  59  Barb.  497  ;  Kahn  v. 
Lom,  3  Oreg.  206.     Nor  is  he  liable  to  a  third  person  for  a  nuisance 
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created  or  continued  on  the  premises  by  his  tenant,  unless,  he  knew  or 
liad  reason  to  believe  at  the  time  of  the  letting  that  it  would  be  so 
created ;  but  if  he  re-lets,  or  renews  a  lease  while  the  nuisance  exists 
there,  he  is  Uable.  liex  v.  Pedley,  1  A.  &  E.  827  ;  Waggoner  v. 
Jennaine^  3  Denio,  306  ;  Pickard  v.  CoUms,  23  Barb.  444.  The  con- 
trary is  held  in  Georgia.  Center  v.  Davis,  39  Ga.  210.  See  post,  tit. 
Nuiscmce. 

The  lessor  is  not  liable  for  a  nuisance  to  a  highway  on  the  premises, 
existing  at  the  time  of  the  demise,  if  the  lessee  is  under  obligation  to 
repair.  Gwvnnell  v.  Earner,  L.  R.,  10  C.  P.  658  ;  14  Eng.  Rep.  492  ; 
S.  C,  32  L.  T.  (N.  S.)  835.  Nor  is  he  hable  to  his  tenant  for  damages 
caused  by  the  existence  of  noxious  plants  on  agricultural  lands  leaseil 
by  him,  nor  for  damages  caused  by  noxious  animals.  Ershine  v, 
Adeane,  L.  R.,  8  Ch.  App.  756 ;  S.  C,  6  Eng.  R.  594 ;  42  L.  J.  Ch.  835  ; 
Ca/rstairs  v.  Taylor,  L.  R.,  6  Exch.  217 ;  S.  C,  40  L.  J.  Exch.  129. 

Upon  the  execution  of  the  lease,  and  before  the  tenant  takes  pos- 
session, whether  it  is  to  commence  at  once  or  not,  the  tenant  acquires 
an  interest,  which  is  assignable  and  wUl  on  his  death  pass  to  his 
personal  representatives.  Whitney  v.  Allaire,  1  N.  Y.  (1  Comst.) 
305.  This  interest  extends  to  the  whole  of  the  premises  leased,  and  he 
is  not  bound  to  accept  part,  but  may  abandon  if  not  put  in  possession 
of  the  whole.  Hay  v.  Cumherla/iid,  25  Barb.  594.  But  if  he  enters 
and  retains  possession  of  part,  he  is  liable  for  the  rent  pro  tanto. 
Hurlbut  V.  Post,  1  Bosw.  (N.  Y.)  28.  If  before  the  day  named  for 
his  receiving  possession  the  landlord  renders  the  dwelling  unfit  for 
habitation,  by  wrongfully  removing  a  fixture,  the  tenant  may  refuse 
to  accept  possession.  Cleves  v.  Willoughhy,  7  Hill,  83.  And  he  is 
not  liable  on  his  lease  if  the  premises  are  destroyed  by  fire  before  the 
term  begins.      Wood  v.  Hubhea,  10  N.  Y.  (6  Seld.)  488. 

On  taking  possession,  he  is  entitled  to  use  and  enjoy  all  the  ease- 
ments and  privileges  which  are  appurtenant  to  the  tenement,  and  also 
to  take  such  reasonable  estovers  and  emblements  as  are  attached  to  the 
estate,  unless  specially  restrained  by  his  lease.  A  tenant  for  years  of  a 
farm  has  the  right  to  cut  wood  thereon  for  his  own  fires  and  for  repairs. 
Hubha/rd  v.  ^mw,  12  Allen,  120. 

If  the  leased  buildings  are  pulled  down  by  public  authority,  the 
tenant  is  entitled  to  compensation  from  the  public  for  his  interest 
therein,  in  the  same  cases  where  the  owner  would  be  for  his  interest. 
Mayc/r  of  JSf.  Y.  v.  Ixrrd,  17  Wend.  285  ;  18  id.  126. 

He  can  sell  or  mortgage  his  crops  {Jones  v.  Webster,  48  Ala.  109) ; 
and  his  creditors  can  sell  his  term  on  execution.  Ex  parte  Wilson,  7 
Hill,  150. 
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It  is  the  duty  of  a  tenant  to  protect  the  rights  of  his  Lmdlord,  and 
He  has  no  right  to  attorn  to  a  stranger  unless  by  his  landlord's  consent, 
or  pursuant  to  a  judgment  or  order  of  court,  or  to  a  mortgagee  after 
forfeiture,  but  he  is  bound  to  notify  his  landlord  of  any  attempt  to 
dispossess  him.  This  duty  is,  in  some  of  the  States,  enforced  by  statu- 
tory penalties.  He  must  also  preserve  the  boundaries  of  the  demised 
premises  {Atffy-General  v.  Fullerton^  2  Ves.  &  B.  263)  ;  and  must 
discharge  all  the  duties  imposed  on  the  premises  by  municipal  au- 
thority. And  he  must  not  disturb  the  possession  of  his  landlord's  other 
tenants.  Keay  v.  Goodmin^  16  Mass.  3  ;  Browning  v.  Delesme^  3 
Sandf.  (N.  Y.)  13. 

The  tenant's  liability  for  rent  has  already  been  stated.  This  liability 
is  not  discharged  by  the  destruction  of  the  premises  after  he  has  taken 
possession,  unless  there  are  covenants  to  that  effect.  Fowler  v.  Payn6y 
49  Miss.  32. 

He  is  liable  on  the  covenants  of  his  lease,  even  though  he  does  not 
take  possession,  and  any  person  who  enters  by  his  consent  is  liable  on 
them  in  his  place.  Howard  v.  Ellis^  4  Sandf.  (N.  Y.)  369.  He  is 
alfio  liable  to  his  landlord  for  any  injury  to  the  premises  caused  by  his 
carelessness  or  negligence ;  but  if  he  is  only  one  of  several  tenants 
of  the  same  building,  his  liability  is  limited  to  his  own  negligence, 
unless  they  have  made  themselves  jointly  liable.  Moore  v.  Goedel,  34 
N.  Y.  (7  Tiff.)  52T. 

A  tenant  is  also  liable  to  third  parties  for  injuries  caused  by  his 
neglect  to  keep  the  premises  in  a  safe  condition,  as,  by  not  repairing 
ways,  fences,  or  party  walls,  by  not  properly  covering  or  protecting 
walls,  trap  doors,  excavations,  sewers  and  holes ;  by  not  guarding 
against  accidents  when  building,  and  the  like,  and  for  tliose  caused 
by  his  obstructing  highways,  streets,  and  walks,  or  creating  or  con- 
tinuing nuisances  on  the  premises.  Convmonwealih  v.  Passmore^ 
1  Serg.  &  R.   217 ;  Rex  v.   Russell^  6  East,  427 ;  Rider  v.  Smithy 

3  Term,  766 ;  Gowpl<iLnd  v.  Hardingham,  3  Camp.  398 ;  Iladley  v. 
TayUr,  11  Jur.  (N.  S.)  979  ;  S.   C,  14  W.  R  59  ;  Proctar  v.  Harris, 

4  C.  &  P.  337 ;  Norton  v.  Wiswall,  26  Barb.  618  ;  Lowell  v.   Spald- 
ing, 4  Cush.  277. 

§  2.  Disputing  landlord's  title.  It  is  a  general  rule  that  botli 
tenants  and  their  privies  in  blood  or  estate  are  estopped  from  dis- 
puting the  title  of  the  landlord  or  of  any  one  who  succeeds  to  his  rights? 
80  long  as  they  hold  the  possession  originally  derived  from  him. 
Bertram  v.  Cook,  32  Mich.  518 ;  Hughes  v.  Watt,  28  Ark.  153 ;  Cook 
V.  CremneU,  44  Md.  581 ;  Brenner  v.  Bigelmo,  8  Kans.  497;  Mattis  v. 
Rdbin807i,  1  Neb.  3 ;  Frazer  v.  Robinson,  42  Miss.  121 :  Hardy  v. 
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AJcerh/,  57  Barb.  148  ;  Plidps  v.  Tayk/r,  23  La.  Aun.  585  ;  Bedford 
V.  Kelly,  61  Penn.  St.  491 ;  Rwialdson  v.  Tabiyr,  43  Ga.  230.  The 
tenant  may,  however,  show  that  the  landlord's  title  has  expired,  or  that 
some  change  has  taken  place  in  it  since  the  lease ;  that  he  has  him- 
seK  purchased  a  title  not  inconsistent  with  his  duty  as  a  tenant ;  or 
that  he  was  induced  to  accept  the  lease  or  possession  by  fraud  or  mis- 
take. Bigler  v.  Furmmi,  58  Barb.  545  ;  Neave  v.  Moss,  1  Bing.  360 ; 
8  Moore,  389  ;  Pentz  v.  Kuester,  41  Mo.  447. 

',  In  the  absence  of  a  written  lease  this  estoppel  arises  from  the  pos- 
session and  consequent  benefit  to  the  tenant.  Fuller  v.  Sweet,  30  Mich. 
237 ;  18  Am.  Rep.  122.  After  receiving  the  full  benefit  of  a  lease 
granted  by  lessors  in  their  own  name,  the  tenant  cannot  dispute  their 
title,  although  they  were  in  fact  mere  agents.  Stott  v.  Rutherford,  92 
U.  S.  (2  Otto)  107.  Even  one  who  takes  a  lease  by  indenture  of  his 
own  land  is  estopped  until  his  term  expires.  James  v.  La/ndon,  Cro. 
Eliz.  36.  But  jf  he  was  in  possession  at  the  time  of  taking  his  lease, 
he  is  not  estopped  from  setting  up  his  paramount  title.  Peralta  v. 
Owiochio,  47  Cal.  459. 

1  If  a  person  having  a  mere  naked  possession  accepts  a  lease  from  one 
claiming  ownership,  in  order  to  save  litigation,  he  cannot  afterward 
dispute  the  title  of  his  lessor.  Bowdish  v.  Dubuque,  38  Iowa,  341  ; 
Lucas  V.  Brooks,  18  Wall.  436.  And  yet,  if  one  in  possession  under 
a  lease  attorns  to  a  third  party,  he  is  not  thereby  estopped  from  show- 
ing want  of  title  in  that  party.  Cornish  v.  Searell,  1  M.  &  R.  703  ;  S. 
C,  8B.  &C.  47L 

.  A  tenant  holding  over,  and  sued  for  rent  accruing  after  the  expira- 
tion of  his  term,  cannot  surrender  a  part  and  dispute  his  landlord's 
title  to  the  remainder.  '  Longfellow  v.  Longfellow,  54  Me.  240.  A 
tenant  of  trust  property  cannot  dispute  the  title  of  the  trustee,  even  after 
he  has  married  the  cestui  que  trust.  Baker  v.  Nail,  59  Mo.  265.  Nor 
can  a  tenant  hold  over  under  claim  of  title  in  his  wife.  Miller  v. 
Lang,  99  Mass.  13. 

A  judgment  debtor,  who  accepts  a  lease  from  the  purchaser  at  exe- 
cution sale,  cannot  assert  a  homestead  right  in  the  premises  to  which 
he  may  be  entitled,  until  his  lease  expires.  Ahhott  v.  Cromartie,  72 
N.  C.  292 ;  21  Am.  Rep.  457. 

A  tenant  bound  by  his  lease  to  pay  the  taxes  cannot  acquire  a  valid  tax 
title.  Carithers  v.  Weamer,  7  Kans.  110 ;  JoTies  v.  Domis,  24  Wis. 
229.  Nor,  where  the  landlord  holds  under  a  tax  deed,  can  his  tenant 
buy  up  a  minor's  right  of  redemption  and  set  it  up  against  his  lessor. 
Btout  V;  Merrill,  35  Iowa,  47. 
,  But  a  tenant,  who  was  induced  to  execute  the  lease  by  fraud  or  mis- 
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representation  on  the  part  of  his  landlord,  may  dispute  the  title  of  the 
latter,  or  buy  up  and  assert  a  superior  title.  Oall<igh£i'  v.  £efmett, 
38  Tex.  291 ;  Jenckes  v.  Cook,  9  R.  I.  520 ;  Fvcms  V;  Bidwell,  76 
Penn.  St  497.  And  if  the  title  of  the  landlord  is  adjudged  void  after 
possession  has  been  taken  under  the  lease,  the  tenant  may  disclaim  and 
take  a  lease  from  the  person  to  whom  it  is  adjudged.  McAualand  v. 
PuTidt,  1  Neb.  211. 

To  be  binding  upon  either  party,  the  estoppel  must  be  reciprocal 
and  mutual,  so  as  to  bind  both.  The  lease  must,  therefore,  be  between 
parties  capable  of  contracting,  and  must  be  by  indenture,  or  by  instru. 
ments  executed  by  both  parties.  Champlain,  etc.,  M.  B.  Co.  v.  Vol- 
entine,  19  Barb.  484;  Boiling  v.  May(/r,  3  Rand.  (Va.)  563. 

The  policy  of  the  law  will  not  permit  the  tenant  to  avail  himself  of 
the  advantage  of  his  possession  to  purchase  incumbrances  on  the  lease- 
hold property  for  the  purpose  of  speculation.  But  if,  wliile  in  pos- 
sion  under  the  lease,  the  presumption  is  that  he  did  it  for  the  only  pur- 
pose permitted  by  law,  that  is,  to  protect  his  possession  ;  and,  if  the 
tenancy  is  for  years,  the  landlord  must  account  to  him  for  what  he 
actually  paid  for  such  incumbrance.  Thrall  v.  Omaha  Hotd,  5  Neb., 
295. 

§  3.  Adverse  possession.  At  common  law,  and  by  statute  in  many 
of  the  American  States,  an  adverse  possession  of  land,  existing  at  the 
time  a  lease  thereof  is  given,  renders  such  lease  void.  By  an  adverse 
possession  is  meant  an  actual  possession,  by  a  party  holding  under  some 
color  or  claim  of  title  which  is  adverse  to  the  title  of  another  claim- 
ant. Ja<^Teson  v.  Newton,  18  Johns.  355.  An  entry  without  such 
claim  or  color  will  be  deemed  in  subservience  to  the  title  of  the  legal 
owner,  and  a  clear  change  in  the  nature  of  the  holding  must  take  place 
before  it  can  become  adverse.  Jackson  v.  Thomas,  16  Johns.  293  ; 
Lund  V.  Parker,  3  N.  U.  49.  Where  a  possession  is  commenced 
rightfully  and  with  the  consent  of  the  owner,  as  in  the  case  of  a  ten- 
ancy, nothing  is  to  be  presumed  to  make  it  adverse.  Mere  holding  over 
does  not  have  that  effect;     Gwynn  v.  Jones,  2  Gill  &  J.  (Md.)  173. 

A  tenant  who  remains  quietly  in  possession,  making  no  adverse 
claim  until  a  surrender  is  demanded,  cannot  then  make  his  possession 
adverse  by  mere  words,  not  sustained  by  facts.  Ilogsett  v.  Ellis,  17 
Mich.  351.  A  mere  disclaimer  of  the  landlord's  title  and  attorn- 
ment to  another  does  not  operate  as  a  disseizin  of  the  landlord,  unless 
he  elects  so  to  consider  it,  as  he  may  do.  Blue  v.  Sayre,  2  Dana  (Ky.), 
213. 

An  adverse  possession,  continued  for  the  time  limited  by  statute, 
becomes  a  title ;  but  before  a  tenant  can  begin  to  acquire  any  prescrip. 
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tive  right,  he  mnst  repudiate  hie  tenancy  and  give  his  landlord  notice 
thereof.  Stacy  v.  Bosinjoick^  48  Vt.  192.  Even  after  he  has  acquired 
a  hostile  title,  he  cannot,  as  a  general  rule,  set  it  up  against  his  landlord 
until  he  1ms  first  restored  him  to  possession.  Doe  d.  Newton  v.  lioe, 
33  Ga.  163 ;  Lowe  v.  Emerson,  48  HI.  160. 

It  is  the  duty  of  a  tenant,  against  whom  an  action  of  ejectment  is 
brought  by  a  stranger,  to  notify  his  landlord  thereof,  and,  if  he  neglects 
to  do  BO,  he  cannot,  after  judgment  against  him,  attorn  to  the  plain- 
tiff or  purchase  his  title  and  set  it  up  against  the  landlord;     Id. 

An  attornment  by  a  tenant  to  a  stranger  is  absolutely  void  as  against 
the  hindlord,  unless  it  is  made  with  his  consent  or  pursuant  to  or  in 
consequence  of  a  judgment  or  order  of  court,  or  is  made  to  a  mort- 
gagee after  the  mortgage  has  become  forfeited  ;  and,  except  in  such 
cases,  it  cannot  change  his  possession  so  as  to  make  it  adverse.  Nor 
can  one,  who  goes  into  possession  as  a  mere  squatter,  disclaiming 
title,  by  secretly  attorning  to  a  stranger,  make  his  possession  adverse  to 
the  true  owner.     Gay  v.  Mitohdly  35  Ga.  139. 

§  4.  Right  of  entry  by  tenant.  The  right  of  a  tenant  for  life  to 
enter  upon  the  demised  premises  must  attach  upon  the  execution  and 
delivery  of  the  lease,  as  the  tenancy  must  commence  in  presenti ; 
but  that  of  a  tenant  for  years  will  not  become  complete  until  the  day 
fixed  by  the  lease  or  agreement.  WTien  the  day  arrives,  he  is  entitled 
to  receive  possession  of  the  entire  premises,  in  the  same  condition  as 
they  were  in  on  the  day  of  the  demise,  and  he  has  a  remedy  against 
whoever  wrongfully  withholds  it  from  him.  TruU  v.  Gram,ger^  8 
N.  Y.  (4  Seld.)  115  ;  CilUy  v.  Hamkins,  48  111.  308.  He  may  also 
refuse  to  take  possession  if  the  landlord  renders  the  premises  unfit  for 
habitation  by  removing  a  fixture,  or  if  he  does  not  put  him  in  full  pos- 
session ;  but  he  may,  if  he  chooses,  occupy  the  part  of  which  he 
obtains  possession,  and  then  he  wiU  be  liable  only  for  a  proportionate 
amount  of  rent.  CUves  v.  Willoughby,  7  Hill,  83  ;  Wood  v.  Hubbell^ 
10  N.  Y.  (6  Seld.)  488  ;  Hay  v.  CumberUmd,  25  Barb.  594. 

A  lessee  who  is  expelled  for  breach  of  a  condition  in  his  lease,  cannot 
re-enter  for  the  purpose  of  harvesting  crops  planted  by  h  im.  Hymter 
V.  Jones^  7  Phil.  (Penn.)  233.  A  tenant  for  years,  whose  estate  has 
become  vested  by  entry,  if  evicted  by  a  stranger,  has  nothing  left  but 
a  right  of  entry,  and  that  the  law  will  not  suffer  him  to  transfer. 

If  a  lease  embraces  property  which  is  in  the  actual  control  of  third 
parties,  they  cannot  be  dispossessed  by  proceedings  under  it  HULchman 
V.  Welsh,  44  Mo.  41. 

§  5.  Bepairs.  The  duty  of  tenants  in  respect  to  repairs,  under 
implied  as  well  as  express  covenants,  has  already  been  stated.     "Where 
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repairs  are  made  at  his  request,  a  tenant  is  liable  for  them,  althongh 
their  cost  exceeds  the  amount  which  his  lease  requires  him  to  expend. 
Benjamin  v,  Heeney,  51  111.  492.  Notwithstanding  this  liability  of 
the  tenant,  the  landlord  has  the  right  to  enter  and  make  such  perma- 
nent repairs  as  are  necessary  to  prevent  waste,  and  are  indispensable  to 
the  due  protection  of  his  reversionary  interest,  as  for  instance,  to  put  a 
new  roof  on  a  house ;  but  he  must  take  all  reasonable  care  to  prevent 
injury  to  the  property  of  the  occupants  by  the  elements.  Sulzba^cher  v. 
Dickie,  51  How.  Yr.  (N.  Y.)  500 ;  Glickanf  v.  Mamrer,  75  111.  289 
20  Am.  Rep.  238 .  Even  where  the  landlord  has  bound  himself  to 
make  necessary  repairs,  the  tenant  cannot  make  them  and  charge  him 
with  the  expense,  without  his  consent  or  authority,  unless  after  notice 
he  refuses  to  make  them.  Gott  v.  Gandy,  2  El.  &  B.  845  ;  2  0.  L. 
R.  392 ;  18  Jur.  310  ;  Pi2€y  v.  Rogers,  1  Ry.  &  Moo.  35T ;  Mumfcyrd  v. 
Brmon,  6  Cow.  475 ;  McCaHy  v.  My,  4  E.  D.  Smith  (N.  Y.),  375 ; 
Favrot  v.  Mettler,  21  La,  Ann.  220 ;  Westermeier  v.  Street,  id.  714. 

In  several  of  the  American  States,  a  landlord  is  required  by  statute 
to  keep  premises  in  tenantable  condition,  and  his  failure  to  do  so  entitles 
the  tenant  either  to  quit  the  possession,  or  to  repair  at  the  landlord's 
expense.  Perrett  v.  Dupre,  3  Rob.  (La.)  52 ;  Coleman  v.  Haight,  14 
La.  Ann.  564 ;  Johnson  v.  Oppenhsim,  55  N.  Y.  (10  Sick.)  280. 

A  tenant  is  generally  liable  both  to  his  landlord  and  to  third  parties 
for  damages  arising  from  his  neglect  to  repair  division  fences  and  party 
walls,  or  from  the  unsafe  condition  of  the  premises,  unless  such  condi- 
tion is  the  result  of  causes  beyond  the  control  of  the  tenant.  Chicago 
V.  CBrenna/n,  65  HI.  160 ;  Payne  v.  Rogers,  2  H.  Bl.  350 ;  J&caU  v. 
Partridge,  8  Term  R.  308.  See  Dri/ver  v.  MaayweU,  56  Ga,  11.  But 
a  tenant  of  part  of  a  building  is  under  no  obligation  to  rebuild  a  ruin- 
ous chimney,  and  if  it  falls  and  damages  the  goods  of  tenants,  the  land- 
lord is  liable.  Eagle  v.  Swayze,  2  Daly  (N.  Y.),  140.  Nor  is  a  lessee 
liable  for  damages  caused  by  want  of  repairs,  where  the  landlord  has 
expressly  covenanted  to  keep  in  repair,  or  has  let  the  premises  with  a 
nuisance  upon  them.     GridUy  v.  BloomvngUm,,  68  111.  47. 

If  a  landlord  rent  different  tenements  in  the  same  building  to  differ- 
ent tenants,  and  the  store-room  rented  to  one  tenant  is  under  rooms 
used  as  a  hotel,  rented  to  another,  and  immediately  over  the  store-room 
there  is  a  water-closet  properly  C(yiistruGted  and  kept  in  proper  repair 
by  the  landlord,  but  so  improperly  or  negligently  used  by  the  occupants 
of  the  hotel  as  to  cause  damage  to  the  goods  in  the  store  below,  the 
tenant  of  the  hotel  is  responsible  for  the  damage  to  his  co-tenant  of  the 
store-room,  and  the  landlord  is  not.  White  v.  MonU^omsry,  58  (ia. 
204 ;  Mrx/re  v.  Goedd,  7  Bosw.  591  ;  34  N.  Y.  (7  Tiff.)  527.     See 
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Kastor  v.  Newhouse,  4  E.  D.  Smith,  20  ;    Ortmayer  v,  Johnswi,  45 
lU.  469.     Post,  278. 

§  6.  Improvements.  As  used  in  leases,  the  term  "  improvements  " 
is  more  comprehensive  than  the  term  "  fixtures."  It  embraces  every 
addition,  alteration,  erection  or  annexation,  made  by  the  lessee  during  the 
term  for  his  own  use.  Every  such  improvement  inures  to  the  benefit 
of  the  landlord  at  the  expiration  of  the  lease,  and  the  tenant  is  not 
entitled  to  pay  therefor,  unless  by  custom  or  by  express  agreement. 
Kutter  V.  Smith,  2  Wall.  491.  Even  a  permanent  right  of  way  appur- 
tenant to  the  demised  premises,  which  has  been  acquired  by  the  tenant, 
has  been  held  to  appertain  to  the  landlord.  Dempsey  v.  Kipp,  61  N.  Y. 
(16  Sick.)  462.  The  tenant  may,  however,  and  frequently  does  reserve 
a  right  to  remove  buildings,  etc.,  placed  by  him  on  the  premises,  and 
when  he  does  so,  he  must  remove  them  before  the  expiration  of  his 
term,  if  no  other  time  is  fixed  therefor,  and  if  he  does  not,  they  will 
belong  to  his  lessor.  Mayor,  etc.,  of  JV.  Y.  v.  Exchange  F.  Ins.  Co., 
3  Abb.  App.  Dec.  261 ;  S.  C,  3  Keyes,  436 ;  34  How.  103. 

The  right  of  tenants  to  pay  for  improvements  is,  in  some  localities 
and  to  some  extent,  regulated  by  customs  entering  into  the  contract  of 
leasing.  Senior  v.  Armytage,  Holt,  197 ;  Hutton  v,  Warren,  1  M.  <fe 
W.  466. 

An  agreement  by  a  landlord  to  pay  for  buildings  erected  by  a  tenant 
does  not  affect  his  right  to  dispossess  the  tenant  for  non-payment  of  rent. 
Paine  v.  Trinity  Oh.,  7  Hun  (N.  Y.),  89.  But  such  eviction  entitles 
the  tenant  to  remove  buildings  which  the  lease  gave  him  the  right  to 
remove  at  the  end  of  his  term.  Wright  v.  Lattin,  38  111.  293.  If 
however,  the  tenant  voluntarily  leaves  the  premises  before  the  expira^ 
tion  of  his  term,  even  with  the  consent  of  the  landlord,  he  loses  his 
right  to  be  paid  for  improvements,  unless  he  reserves  it  by  fresh  agree- 
ment.     Whittaker  v.  Barker,  1  Cro.  &  M.  113. 

A  provision  in  a  lease,  that  at  the  "  end  of  the  term,  all  rents  and 
covenants  being  complied  with  by  the  lessee,  he  shall  have  the  right  to 
remove  any  buildings  he  may  have  erected  on  the  premises  during  the 
term,"  makes  such,  compliance  a  condition  precedent  to  their  removal, 
and  tender  of  performance  is  not  sufficient.  Clemens  v.  Murphy,  40 
Mo.  122. 

An  eviction  by  a  landlord,  who  has  covenanted  that  the  tenant,  in 
consideration  of  repairs  and  improvements  to  be  made  by  him,  shall 
retain  possession  so  long  as  he  pays  rent,  renders  him  liable  to  pay  for 
the  improvements.  Oneal  v.  Orr,  5  Bush  (Ky.),  649.  But  the  refused 
of  a  landlord,  who  has  put  a  tenant  in  possession,  promising  him  a 
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written  lease,  to  give  sncli  lease,  is  not  an  eviction  which  will  entitle 
the  tenant  to  pay  for  improvements.  Yates  v.  Bachley,  33  Wis.  185. 
§  7.  Manure.  In  leases  of  farming  lands,  the  implied  covenant  for 
good  husbandry  requires  that  the  manure  made  upon  the  land  during 
the  last  year  of  the  tenancy  be  left  by  the  tenant  for  his  successor. 
Watson  V.  Welch,  1  Esp.  N.  P.  131.  The  tenant  has  therefore  no 
right  to  remove  manure  made  in  whole  or  in  part  from  the  produce  of 
the  land,  unless  by  virtue  of  some  express  agreement  on  that  subject. 
Gallagher  v.  Shipley,  24  Md.  418  ;  Wain  v.  Connor,  5  Penn.  St.  L.  J. 
164 ;  Goodrich  v.  Jones,  2  Hill,  142.  But  the  right  of  the  landlord  to 
such  manure  cannot  be  prejudiced  by  any  agreement  between  the  out- 
going and  the  incoming  tenant.    See  ante,  Yol.  3,  371,  393. 

Manure  made  in  a  livery  stable,  or  in  any  way  not  connected  with 
agriculture,  does  not  become  attached  to  the  realty.  Can^oll  v.  New- 
t(m,  17  How.  Pr.  (N.  Y.)  189 ;  Daniels  v.  Pond,  21  Pick.  367.  And 
this  is  so,  even  though  it  is  left  on  the  premises  after  the  expiration  of 
the  term.  Fletcher  v.  Herring,  112  Mass.  382.  A  tenant  at  will, 
who  feeds  cattle  on  the  demised  premises  from  his  own  hay,  brought 
for  that  purpose,  is,  therefore,  entitled  to  the  manure,  and  may  sell  or 
remove  it,  either  before  or  after  he  leaves  the  premises.  Corey  v. 
Bishop,  48  N.  H.  146. 

ARTICLE   X. 

landlord's  eemedtes. 

Section  1.  In  general,  and  right  to  rent.  The  transfer  by  a 
landlord  of  the  possession  of  his  land  involves  a  transfer  of  all  rights 
of  action  which  depend  upon  possession,  and  leave  to  him  only  those 
remedies  which  relate  to  the  protection  of  his  reversionary  interests,  or 
the  enforcement  of  the  duties  and  liabilities  of  his  tenants.  He  can- 
not, therefore,  maintain  an  action  for  a  temporary  injury  to  the  prem- 
ises, while  they  are  in  the  actual  lawful  possession  of  a  tenant.  Camp- 
hell  V.  Arnold,  1  Johns.  611 ;  New  Jersey,  etc..  Railway/  Co.  v.  Va/n- 
SycUe,  37  N.  J.  Law,  497 ;  BartLeU  v.  Boston  Gas  Li.ght  Co.,  117 
Mass.  533 ;  19  Am.  Rep.  421 ;  Went/worth  v.  Portsmouth,  etc.,  R.  R., 
55  N.  U.  540.  But  he  may  sue  a  stranger,  who  so  far  disturbs  the 
quiet  enjoyment  of  his  tenant  as  to  cause  a  loss  of  rent,  or  other 
damage  to  himself,  or  who  enters  and  cuts  down  trees  or  severs  fix- 
tures, Aldridge  v.  St/uyvesam.t,  1  Hall  (N.  Y.),  214;  Shadwell  v. 
Flutchinacm,  2  B.  &  A.  97;  4  C.  &  P.  333;  Morgan  v.  Negley,  3 
Pittsb.  (Penn.)  33  ScJiermerhorn  v.  Buell,  4  Denio,  422. 
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The  landlord's  remedies  against  hid  tenant  are  coextensive  with  the 
rights  growing  out  of  the  relation  existing  between  them.  Not  only- 
may  he  sue  for  redress  after  his  rights  have  been  invaded,  but  he  may 
obtain  relief  in  equity  against  threatened  injuries.  Thus,  he  may  have 
an  injunction  to  restrain  the  commission  of  waste,  the  use  of  the  prem- 
ises contrary  to  covenant,  or  bad  husbandry,  or  the  unlawful  removal 
of  crops,  or  manure.  Howard  v.  Ellis,  4  Sandf.  (N.  Y.)  369 ; 
Steward  v.  Winters,  4  Sandf.  Cli.  587  ;  Mitchell  v.  Steward,  L.  E.,  1 
Eq.  541 ;  Dorr  v.  ITarrahan,  101  Mass.  531 ;  3  Am.  Rep.  398 ; 
Arnold  v.  WhiU,  5  Grant's  (U.  C.)  Ch.  371 ;  Gass'  Appeal,  73  Penn. 
St.  48 ;  McLaughlin  v.  Kelly,  22  Cal.  211 ;  Drury  v.  Molins,  6  Yes. 
328 ;  Pratt  v.  Brett,  2  Madd.  62. 

In  all  cases  of  tenancy,  the  landlord  is  entitled  to  compensation  for 
the  use  of  his  premises  in  the  fonn  of  rent,  unless  he  expressly  waives 
or  releases  it.  Of  covenants  for  its  payment  we  have  already  spoken. 
This  right  to  rent  is  in  the  tenant's  immediate  landlord ;  yet  if  it  be 
necessary  to  protect  his  possession  an  undertenant  may  discharge  him- 
seK  by  paying  to  the  superior  landlord.  Peck  v.  Ingersoll,  7  N.  Y. 
(3  Seld.)  528. 

A  grant  of  the  reversion  of  demised  premises  carries  with  it  all  re^it 
becoming  due  subsequent  to  the  transfer,  though  partly  earned  prior 
thereto,  unless  it  is  reserved  or  has  been  transferred  to  another  party 
with  the  knowledge  of  the  grantee.  Leonard  v.  Burgess,  16  Wis.  41 . 
Upon  the  death  of  a  landlord  who  is  owner  in  fee,  the  rent  previously 
due  belongs  to  the  executor  as  assets,  and  that  afterward  accruing,  to 
his  heir  at  law.  Cole  v.  Patterson,  25  Wend.  456  ;  SaxiheoereU  v. 
Froggatt,  2  Sauud.  367,  a,  h  ;  amte,  Yol.  3,  246. 

In  the  absence  of  agreement,  the  law  will  imply  a  promise  by  the 
tenant  to  pay  as  much  as  the  use  of  the  premises  is  reasonably  worth, 
so  long  as  he  occupies  without  obstruction  by  the  landlord.  The  effect 
of  an  assignment  upon  this  liability  has  already  been  stated.  A  tenant 
holding  over  after  notice  to  quit  is  liable  to  pay  a  reasonable  compensa- 
tion {Stoddard  v.  Waters,  30  Ark.  156) ;  and  one  holding  over  after 
notice  that  he  cannot  retain  the  premises,  without  paying  an  increased 
rent,  will  be  bound  by  the  new  terms,  although  he  objected  to  them. 
EogseU  v.  Ellis,  17  Mich.  351 ;  GAffi^n  v.  Knisely,  75  111.  411.  But 
see  Meaher  v.  Pcmieroy,  49  Ala.  146.  A  tenant  at  wUl,  who  continues 
in  possession  after  a  sale  of  the  premises,  is  liable  for  rent  to  the  pur- 
chaser.    Bimton  V.  Richardson,  10  Allen,  260. 

A  tenant  who  has  unqualifiedly  covenanted  to   pay  rent   cannot 
resist  payment,  unless  he  can  show  an  eviction,  a  lawful  termination  of 
his  possession,  or  an  acceptance  by  the  landlord  of  another  tenant. 
YoL.  lY.— 34 
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Gilkooley  v.  Washington,  4  N.  Y.  (4  Comst.)  217.  As  a  general  rule, 
neither  misfortune  to  the  lessee  nor  the  effect  of  unavoidable  accidents 
to  the  demised  premises,  by  fire,  flood  or  tempest,  not  excepted  against 
in  the  lease,  will  relieve  him.  Hallett  v.  Wylie,  3  Johns.  44 ;  Gates  v. 
Green,  4  Paige,  355 ;  Willard  v.  Tillman,  19  Wend.  358 ;  HeUmm 
V.  Moff&r-d,  7  Bush  (Ky.),  169 ;  RoUnson  v.  L'EngU,  13  Fla.  482 ; 
Cross  V.  Button,  4  Wis.  468.  The  destruction  or  untenantable  con- 
dition of  the  demised  premises  is,  however,  by  statute  in  New  York, 
and  perhaps  elsewhere,  made  a  ground  for  relief  against  rent.  A  con- 
dition is  also  sometimes  inserted  in  leases,  that  if  the  premises  become 
untenantable,  the  rent  shall  cease  until  they  are  repaired,  and  the  ten- 
ant may  take  advantage  of  such  condition  without  leaving  the  premises. 
K%p\.  Merwin,  52  N.  Y.  (7  Sick.)  542. 

This  liability  for  rent  ceases  when  the  premises  are  appropriated  by 
right  of  eminent  domain.  Barclay  v.  Picker,  38  Mo.  143.  But  a 
lawful  dispossession,  by  summary  proceedings  or  otherwise,  at  the  in- 
stance of  the  landlord,  does  not  affect  his  right  to  rent  previously  due, 
or  where  it  was  payable  in  advance,  to  rent  for  the  time  the  tenant 
actually  occupied.  May  v.  Diaz,  42  Ala.  383 ;  Hinsdede  v.  White,  6 
Hill,  507 ;  Omhvngham  v.  PhiUijps,  1  E.  D.  Smith  (N.  Y.),  416 ; 
Whitney  v.  Meyers,  1  Duer  (N.  Y.),  266. 

A  rent  reserved  will  be  reduced  if  the  landlord  fails  to  fulfill  that 
which  was  the  chief  inducement  to  tlie  hiring,  or  if  part  of  the 
premises  is  lost  by  the  act  of  God,  as  by  overflow  of  the  Bea,  or  the 
like.  TomZinson  v.  Day,  2  Br.  &  Bing.  680  ;  Blair  v.  Clajxton,  18 
N.  Y.  (4  Smith)  529. 

Wherever  the  reversion  is  severed  by  the  act  of  the  parties  or  of  the 
law,  the  rent  follows  and  is  apportioned,  or  in  other  words,  becomes 
payable  to  the  several  assignees  according  to  their  respective  portions. 
Nellis  V.  Lathrop,  22  Wend.  121 ;  Cole  v.  P alter srni,  25  id.  456  ; 
Daniels  v.  Richardson,  22  Pick.  568.  But  the  lessee's  assent  to  the 
apportionment  is  necessary,  unless  it  is  fixed  by  agreement  between 
the  i)arties  to  the  assignment,  or  by  the  determination  of  a  jury. 
BHas  v.  Collins,  1  D.  &  R.  291  ;  S.  C.,  5  B.  ct  Aid.  876.  An  appor- 
tionment is  also  to  be  made  where  a  part  of  the  premises  is  taken  for 
public  use,  or  is  repossessed  by  the  landlord  for  a  forfeiture,  or  the 
tenant  surrenders,  or  is  evicted  from  part  by  title  paramount.  If  such 
surrender  or  eviction  occurs  before  any  rent  is  due  and  payable,  there 
can  be  no  apportionment,  but  the  landlord  will  lose  the  entire  rent. 
ZmU  v.  ZaiU,  24  Wend.  76 ;    Wood  v.  Partridge,  11  Mass.  488. 

There  are  statutes  existing,  both  in  England  and  this  country,  giv- 
ing a  right  to  double  rent  where  the  tenant  willfully  holds  over  after 
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giving  or  receiving  notice  to  quit.  Johnstone  v.  Hudlestone^  7  D. 
&  R.  411;  S.  C,  4  B.  &  C.  922;  Soulshj  v.  JVeving,  9  East,  310  ; 
Swmfenr.  Bacon,  6  H.  &  N.  846  ;  S.  C,  7  Jur.  (N.  S.)  897;  Beyn- 
roth  v.  Mandeville^  5  Bush  (Kj.),  584.  This  right  will  be  deemed 
wai.ved  if  the  landlord  subsequently  accepts  single  rent.  Doe  d. 
Cheny  v.  Batten,  Cowp.  243. 

There  are  also  statutes  giving  landlords  a  lien,  usually  a  first  lien, 
upon  the  tenant's  goods  or  crops,  to  secure  the  payment  of  rent. 
Taliafero  v.  Pry,  41  Ga.  622  ;  Toler  v.  Seabrook,  39  id.  14 ;  S&vier  v. 
Shaw,  25  Ark.  417 ;  Givens  v.  Easley,  17  Ala.  385  ;  Washington 
V.  Williamson,  23  Md.  244.  This  Hen  is  generally  to  be  enforced  by 
notice  to  an  oflficer  who  has  levied  on  the  goods  at  the  suit  of  a  third 
party,  by  demand  and  motion  to  the  court  to  be  paid  out  of  the  pro- 
ceeds, or  by  action  against  the  officer  for  removing  them  without  paying 
rent,  or  for  not  paying  over.     Beed  v.  Thoyts,  6  M.  &  W.  410. 

So,  a  landlord  having  a  lien  upo  n  the  crop  may  maintain  a  special 
action  against  a  stranger,  with  notice  of  the  lien,  who  destroys,  re- 
moves, or  so  converts  the  crop,  or  changes  its  character  that  the  land- 
lord cannot  enforce  his  lien.  Hussey  v.  Peebles,  53  Ala.  432.  And 
see  Fowler  v.  Rowley,  15  Wall.  328.  But,  in  Alabama,  he  has  no  such 
interest  in,  or  title  to  crops  grown  on  the  rented  lands  as  can  be  made 
the  subject  of  a  valid  mortgage.  Broughton  v.  Powell,  52  Ala.  123. 
But  see  ante,  Vol.  2,  171. 

Another  remedy  for  the  collection  of  rent,  and  one  of  very  high  an- 
tiquity, is  that  of  seizing  or  distraining  the  tenant's  goods,  and  selKng 
them  on  reasonable  notice.  This  remedy,  as  it  existed  at  common  law, 
has  been  regulated  and  greatly  modified  by  statutes,  wh  erever  it  has  not 
been  altogether  abrogated.  Where  it  still  exists,  the  right  to  this  rem- 
edy is  inseparable  from  the  reversion,  and,  except  in  case  of  a  mere  rent 
charge,  it  can  be  exercised  without  having  been  specially  reserved. 
Schuyler  v.  Leggett,  2  Cow.  660 ;  Hill  v.  Stocking,  6  Hill,  277.  It 
exists  only  where  there  is  an  actual  demise,  ,and  where  the  rent  is 
fixed  and  certain,  or  is  capable  of  being  rendered  certain  by  calcula- 
tion, and  is  payable,  whether  in  money,  produce,  or  services,  at  a 
time  certain.  Dunk  v.  Hunter,  5  B.  &  Aid.  322  ;  Valentine  v.  Jackson, 
9  Wend.  302 ;  Wells  v.  Hornish,  3  Pen.  &  W.  30  ;  Jacks  v.  Smith,  1 
Bay,  315  ;  Marshall  v.  Giles,  2  Const.  637 ;  Clark  v.  FraUy,  3  Blackf. 
264.  The  remedy  is  applicable  to  a  holding  under  a  void  lease  ;  but 
not  to  a  case  where  the  landlord  can  claim  only  for  use  and  occupation. 
Farington  v.  Baley,  21  Wend.  65. 

Nothing  can  be  collected  by  distress  beyond  the  amount  due  for 
rent,  without  interest  or  damages,  but  all  arrears  of  rent  can  be  so  col- 
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lected  at  the  same  time.  La/nsing  v.  Rattoone^  6  Jolius.  43  ;  Sherwood 
V.  Phillies,  13  Wend.  479 ;  Vechte  v.  Br(mnell,  8  Paige,  212.  Nor 
is  the  landlord  bound  to  confine  himself  to  the  precise  amomit  of  rent 
due.  A  mere  mistake  in  judgment  as  to  the  value  of  the  property 
seized,  or  a  want  of  knowledge  of  the  sum  due,  cannot  render  him  a 
trespasser.     Harms  v.  Solem,  79  111.  460. 

If  the  rent  is  payable  in  advance,  the  landlord  may  distrain  immedi- 
ately upon  the  tenant's  taking  possession.  Russell  v.  Doty,  4  Cow. 
576.  In  other  cases,  he  must  wait  until  the  next  day  after  the  rent  is 
due.  The  seizure  of  the  property  must  be  made  in  the  day-time ;  and 
it  may  usually  be  made  by  the  landlord  in  person,  or  by  his  agent.  It 
must  also  be  made  in  the  name  of  the  person  to  whom  the  rent  is  due ; 
but  if  he  has  parted  with  his  whole  interest  in  the  premises,  he  cannot 
distrain,  Swearingen  v.  Magruder,  4  H.  &  McH.  347 ;  Preece  v. 
Corrie,  5  Bing.  24 ;  Curtis  v.  Wheeler,  M.  &  M.  493 ;  Smith  v.  Day,  2 
M.  &  W.  684. 

The  right  of  distress  may  be  exercised  by  husband  and  wife  jointly, 
or  by  the  husband  alone,  for  rents  accruing  from  her  lands  during  cover- 
ture ;  by  guardians  in  their  own  names ;  by  the  executor  of  a  lessor  for 
rent  accruing  before  his  death ;  by  a  receiver  in  chancery  without  spe- 
cial order ;  or  by  an  assignee  of  the  reversion,  but  not  by  a  mere  as- 
signee of  the  rent.  Bennett  v.  Rohins,  5  C.  &  P.  379 ;  Slocum  v.  Clark, 
2  Hill,  475.  A  tenant  may  also  distrain  against  an  under-tenant.  Har- 
rison V.  Guill,  46  Ga.  427.  Formerly  the  right  to  distrain  was  given 
to  mortgagees,  in  certain  cases,  but  under  modern  statutes  they  proba- 
bly do  not  retain  it.  One  of  several  joint-tenants,  who  is  seized  for  all, 
may  distrain  alone  for  the  whole  rent ;  but  coparceners  before  partition 
must  all  join.  Tenants  in  common,  holding  by  different  titles,  must 
distrain  severally,  each  for  his  own  share ;  but  the  survivor  of  them, 
where  all  join  in  the  demise  and  part  die,  may  distrain  for  the  whole 
rent.  Robinson  v.  Hofman,  4  Bing.  562 ;  Harrison  v.  Bamhy,  5 
Term,  246. 

At  common  law,  the  landlord  could  only  distrain  during  the  term, 
while  his  own  interest  in  the  land  continued  and  while  the  tenant  re- 
mained in  possession ;  but  further  time  has  been  given  by  modern  stat- 
utes. Knight  V.  Benett,  3  Bing.  361 ;  Bukup  v.  Valentine,  19  Wend. 
554 ;  Wehher  v.  Sheamujm,  3  Hill,  547.  But  he  cannot  do  it  after  he 
has  treated  the  tenant  as  a  trespasser.  Bridges  v.  Smyth,  5  Bing.  410  ; 
2  M.  <fe  P.  740. 

The  right  to  distrain  is  not  extinguished  by  taking  a  note,  bond  or 
other  security  for  the  rent,  imless  it  is  expressly  taken  as  payment;  nor 
by  an  imsatisfied  judgment  for  the  amount.      Cornell  v.  Lamh,  20 
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Johns.  407 ;  Lofsky  v.  Maujer,  3  Sandf.  Cli.  09  ;  Printems  v  Hd- 
fried,  1  N.  &  McC.  187 ;  Bailey  v.  Wright,  3  McC.  484  ;  Snyder  v. 
Kmikleman,  3  Penr.  <fe  W.  (Perm.)  487.  Nor  is  it  affected  by  a  right 
to  re-enter  reserved  in  the  lease,  or  by  a  surrender  of  part  of  the  prem- 
ises ;  but  a  surrender  of  the  whole  of  the  premises  extinguishes  it,  and 
so  does  a  tender  of  the  rent  due  at  any  time  before  sale,  witli  costs,  if 
proceedings  have  been  commenced.  Hunter  v.  LeConte^  6  Cow.  728 ; 
Virtue  V.  Beasley,  1  Mood.  &  E,.  21.  A  tender,  to  have  that  effect 
must  be  made  to  the  landlord  himself,  or  to  his  authorized  agent 
Browne  v.  Powell,  4  Bing.  230  ;  S.  C,  12  Moore,  464. 

The  distress  must  be  made  on  the  premises  out  of  which  the  rent 
issues,  unless  the  tenant  has  fraudulently  removed  them,  in  which  case 
the  landlord  is  generally  allowed  to  follow  and  seize  them.  CJiristmcm 
V.  Floyd,  9  Wend.  340 ;  Orace  v.  Shively,  12  S.  &  R.  217 ;  Pwrfei 
V.  S(Mids,  1  Ashm.  120.  For  the  purpose  of  making  the  seizure,  the 
landlord,  or  his  agent  or  officer,  may  enter  the  house  or  building 
through  a  door  or  window  which  is  open,  but  he  cannot  lawfully  break, 
inclosures  or  fastenings.  Once  having  entered  an  open  door,  he  may 
break  an  inner  door.  Williums  v.  Spencer,  5  Johns.  352 ;  State  v. 
Thackam,  1  Bay  (S.  C),  358. 

Being  lawfully  in,  he  may  seize  any  of  the  movable  chattels  of  the 
tenant,  not  exempted  by  law,  or  one  in  the  name  of  the  whole.  Wood 
v.  Nunn,  5  Bing.  10 ;  2  M.  &  P.  27.  And,  as  a  general  rule,  he  may 
distrain  goods  of  a  stranger  found  on  the  premises,  unless  they  were 
placed  there  temporarily  for  purposes  of  commerce,  but  he  has  no 
right  to  take  those  of  a  succeeding  tenant  who  has  entered  under  a 
new  demise.  Wehher  v.  Sliearinan,  6  Hill,  20 ;  Bell  v.  Potter,  id.  497. 
Things  in  actual  use  are  protected  from  distress,  and  the  statutes  on 
the  subject  exempt  many  other  things.  Things  hona  fide  sold  cannot 
afterward  be  distrained,  unless  they  remain  on  the  premises  an  unrea- 
sonable time.     Things  in  the  custody  of  the  law  are  also  exempt. 

When  taken,  the  property  must  ordinarily  be  removed,  the 
tenant  be  notified,  and  a  public  notice  be  given  before  the  sale.  Mean- 
time the  property  is  held  like  a  pledge,  the  landlord  not  being  allowed 
to  use  it,  but  being  responsible  for  ady  injury  that  may  happen  to  it. 

§  2.  Action  for  rent.  The  proper  action  for  the  recovery  of  rent 
which  ■\,\ia8  fixed  and  certain,  or  was  capable  of  being  made  certain  by 
calculation,  was,  under  the  common  law  practice,  an  action  of  debt. 
For  the  recovery  of  a  reasonable  compensation  for  the  use  of  premises, 
where  the  demise  was  not  by  deed,  or  where  no  certain  rent  was  re- 
served, a  form  of  action  was  provided  by  statute,  called  an  action  for 
use  and  occupation.     It  is  not  necessary  here  to  explain  the  peculiari- 
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ties  of  the  two  forms  of  action,  this  article  being  concerned  chiefly 
with  the  principles  which  underhe  both. 

In  the  action  for  rent,  if  that  was  made  payable  in  produce,  the  re- 
covery would  be  of  the  value  of  such  produce.  Interest  on  the 
rent  sued  for  from  the  time  it  became  due  was  also  recoverable  as  dam- 
ages. 

An  action  for  rent  may  be  maintained  not  only  by  the  lessor,  but  by 
his  assignee  of  the  rent  in  arrear,  or  his  grantee  of  the  reversion. 
AUen  V.  Brya/ti,  5  B.  &  C.  512;  Huerstel  v.  Lorillard,  6  Robt.  (N.  Y.) 
260 ;  Andersons.  Treadwell,  1  Edm.  S.  C.  (N.  Y.)  201.  A  purchaser 
on  a  foreclosure  sale  cannot,  however,  sue  for  rents  accruing  between 
the  dates  of  the  sale  and  his  deed.  Cheney  v.  Woodruffs  45  N.  Y- 
(6  Hand)  98. 

A  tenant  who  has  sublet,  taking  covenants  for  payment  of  rent  to 
himself,  can  maintain  an  action  therefor  against  either  the  sublessee  or 
his  assignee.  Deraarest  v.  Willard,  8  Cow.  206 ;  Trabue  v.  McAdamSj 
8  Bush  (Ky.),  74.  Tenants  in  common  who  join  in  a  lease,  reserving 
an  entire  rent,  may  join  in  a  suit  therefor,  or  if  one  dies,  the  survi- 
vor may  sue  for  the  whole  rent,  but  if  they  make  separate  demises,  or 
there  is  a  separate  reservation  to  each,  they  must  sue  separately.  Wal- 
laoe  V.  McLaren^  1  M.  &  R.  516 ;  Pawis  v.  Smith,  6  B.  &  Aid.  850  ; 
Wall  V,  Hinds,  4  Gray,  256.  A  landlord  who  has  re-entered  for  a 
forfeiture  may,  nevertheless,  sue  for  rent  previously  due.  Ilartshorne 
V.  Watson,  4  Bing.  N.  C.  178 ;  S.  C,  5  Scott,  506.  An  action  will 
also  lie  for  double  rent,  where  it  is  given  by  statute. 

The  action  may  be  brought  not  only  against  a  lessee  who  is  in  full 
possession,  but  agUinst  one  who  has  been  evicted  by  paramount  title 
from  a  part  of  the  premises  ;  against  an  assignee  of  the  term,  or  against 
an  assignee  of  a  part  of  the  premises  for  the  full  term.  Stevetison  v. 
Za/mbard,  2  East,  575.  In  the  latter  case,  the  action  may  be  against 
the  lessee  and  his  assignee  jointly.  But  after  a  lessor  has  accepted  an 
assignee  of  the  term  as  his  tenant,  his  remedy  is  confined  to  such 
assignee  and  his  legal  representatives.  McKeon  v.  Whitnsy,  3  Denio, 
452.  For  rent  subsequent  to  the  death  of  a  lessee,  an  action  will  lie 
against  his  executor  or  admini^rator  personally,  for  the  amount  re- 
ceived by  him.     MilUr  v.  Knox,  48  N.  Y.  (3  Sick.)  232. 

Kent  may  also  be  recovered  in  equity,  when  the  remedy  M  law  is 
insufficient. 

All  action  for  use  and  occupation  will  lie  only  where  the  relation  of 
landlord  and  tenant  exists,  but  it  makes  no  difference  whether  the  con- 
tract creating  that  relation  is  express  or  implied.  LaFarga  v.  Parh^  1 
Edm.  S.  0.  (N.  Y.)  223  ;  Nanca  v.  AUxandQr,  49  Ind.  516  ;  Espy  v. 
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Fenton^  5  Oreg.  423  ;  Laiikfm'd  v.  Green^  52  Ala.  103.  To  sustain  it, 
the  defendant  must  have  actually  taken  possession  of  the  premises, 
either  by  himself,  his  agent  or  his  undertenant.  Waring  v.  King,  8 
M.  &  W.  571 ;  Bordman  v.  Oshorn,  23  Pick.  295.  A  mere  permiss- 
ive holding,  or  a  holding  under  an  agreement  for  a  lease,  or  a  void 
lease,  or  a  contract  for  a  sale  which  has  gone  off,  is  sufficient  to  sustain 
the  action,  and  the  recovery  will  be  for  the  time  of  actual  occupation, 
or,  in  the  latter  case,  for  such  time  after  the  contract  went  off.  Cod- 
man  V.  Jenkins,  14  Mass.  93  ;  Blurne  v.  McClurken,  10  "Watts,  380 ; 
Warner  v.  IlaU,  65  111.  395  ;  Howard  v.  Shaw,  8  M.  &  "W.  118 ;  Lit- 
tle V.  Pearson,  7  Pick.  301. 

This  action  will  lie  for  the  use  of  incorporeal  as  well  as  corporeal 
hereditaments,  as,  for  tolls,  stallage,  a  fisheiy  or  a  water-course.  Bird 
V.  Higginson,  4  N.  &  M.  505 ;  2  A.  &  E.  696.  It  is  also  available  to 
collect  a  balance  of  rent  not  collected  by  distress. 

Not  only  may  the  action  be  brought  by  the  lessor,  while  holding  the 
reversion,  but  he  can  maintain  it  after  assigning  the  reversion,  if  he 
reserved  the  rent  due  ;  and  his  assignee  of  the  reversion  can  sue  for  an 
occupation  after  notice  of  his  rights  ;  and  an  heir  of  the  lessor  can  sue 
a  tenant  holding  over.  Birch  v.  Wright,  1  Term  H.  378  ;  Hunt  v. 
Wolfe,  2  Daly  (N.  Y.),  298.  But  an  agent  of  the  lessor  cannot  sue  in 
his  own  name ;  nor  can  a  cestui  que  trust,  or  one  claiming  under  him, 
where  the  letting  was  by  the  trustee.  Morgell  v.  Paul,  2  M.  &  R. 
303  ;  Harris  v.  Booker,  12  Moore,  283 ;  4  Bing.  96  ;  Evans  v.  Evans, 
3  A.  &  E.  132. 

It  will  lie  against  the  lessee  or  his  assignee  of  the  term,  against  his 
trustees  in  an  assignment  for  the  benefit  of  creditors,  though  not  in 
occupatioa  of  the  premises ;  or  against  his  assignees  in  bankruptcy,  or 
his  personal  representatives,  actually  occupying  them ;  against  a  tenant 
holding  over,  for  the  use  after  the  expiration  of  his  term ;  or  against  a 
tenant  who  quits  possession  without  a  regular  determination  of  his 
lease,  and  without  acceptance  of  another  tenant  by  the  landlord. 
Harding  v.  Crethorn,  1  Esp.  57 ;  Van  Brunt  v.  Pope,  6  Abb.  (N.  S. 
N.  Y.)  217 ;  Boston,  etc.,  R.  R.  Co.  v.  Ripley,  13  Allen,  421 ;  Graham 
V.  Whichelo,  1  C.  &  M.  188  ;    Walls  v.  AtcJieson,  3  Bing.  462. 

A  consent  by  the  landlord  to  the  termination  of  a  tenancy  between 
the  stated  times,  fixed  for  the  payment  of  rent,  will  prevent  his  recover- 
ing for  the  time  occupied  subsequent  to  the  last  of  such  periods. 
Hall  V.  Burgess,  5  B.  &  C.  332.  He  cannot  recover  for  the  use  of 
any  part  of  the  premises,  after  he  has  evicted  the  tenant  from  a  part 
thereof,  wliile  such  eviction  continues  {Lawrence  v.  French,  25  "Wend. 
443) ;  nor  for  use  subsequent  to  the  demise  laid  in  an  ejectment  by 
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which  he  has  recovered  possession  {Birch  v.  Wright,  1  Term  E..  378)  ; 
nor  for  use  after  the  commencement  of  proceedings  for  re-entry  against 
a  tenant  holding  over.  Powers  v.  Witty,  4:'2i  How.  Pr.  (N.  Y.)  352 ; 
S.  C,  4  Daly,  552  ;  Featherstonhatigh  v.  Brad^haw,  1  "Wend.  134. 

Breaches  of  covenant  on  the  part  of  the  lessor  are  no  defense  to 
such  actions  ;  but  the  damages  occasioned  thereby  may  usually  be  set 
up  to  reduce  the«recovery,  by  way  of  recoupment  or  of  counter-claim. 
Watts  V.  Cojffm,  11  Johns.  495 ;  Cook  v.  Soule,  56  N.  Y.  (11  Sick.) 
420;  Kdsey  v.  Ward,  38  N.  Y.  (11  Tifi.)  83.  Neither  is  the  destruc- 
tion of  the  premises,  or  their  unhealthy  or  untenantable  condition,  a 
defense.  Baker  v.  IloltzapffeU,  4  Taunt.  45 ;  Bussman  v.  Ganster, 
n  Penn.  St.  285  ;   Cay  v.  Downie,  14  Fla.  544. 

An  eviction  from  the^whole  or  a  material  part  of  the  premises  by 
the  landlord  is  a  defense  as  to  the  whole  rent,  so  long  as  such  eviction 
continues ;  but  an  eviction  from  a  part  by  title  paramount,  only  entitles 
to  an  apportionment  of  the  rent.  Burn  v.  Phdps,  1  Stark.  94 ; 
McClurg  v.  Price,  59  Penn.  St.  420 ;  Wolf  v.  Weiner,  7  Phil- 
(Penn.)  274 ;  Holrms  v.  Ouion,  44  Mo.  164  ;  Tunis  v.  G randy,  22 
Gratt.  (Ya.)  109 ;  Hayn&r  v.  Smith,  63  111.  430 ;  14  Am.  Rep.  124. 

Infancy  of  the  lessee  at  the  time  of  executing  the  lease  is  no  defense? 
if  the  lease  is  beneficial  and  was  not  waived  before  rent  day.  Where 
the  premises  were  demised  at  an  entire  rent,  it  is  a  good  defense  that 
the  lessee  was  not  let  into  full  possession.  Holgate  v.  Kay,  1  C.  &  K. 
341. 

Payment  or  tender  of  the  rent,  either  in  money  or  in  any  other  way 
provided  by  the  agreement ;  a  levy  of  the  whole  amount  due  by  dis- 
tress and  sale ;  or  any  compulsory  payment  made  for  the  benefit  of  the 
landlord  may  also  be  set  up  as  defenses.  Sapsford  v.  Fletcher,  4 
Term  R.  511  ;  Taylor  v.  Zamira,  6  Taunt.  524;  Carter  v.  Carter,  5 
13ing.  406  ;  2  M.  &  P.  723.  Wliere  the  lessors  are  joint  tenants,  pay- 
ment to  one  of  them  is  a  good  defense.  Robinson  v.  Ilofman,  1  M. 
&  P.  474 ;  S.  C,  4  Bing.  562 ;  3  C.  &  P.  234. 

A  surrender  in  fact,  and  delivery  of  possession  to  and  its  acceptance 
by  the  landloi'd,  is  also  a  good  defense.  Elliott  v.  Aiken,  ^^  N.  H.  30  ; 
Page  v.  Ellsworth,  44  Barb.  636. 

The  estoppel  agaiijst  disputing  the  title  of  the  landlord  does  not 
prevent  the  tenant  from  setting  up  that  such  title  ended  before  the 
rent  sued  for  accrued  ;  but  so  long  as  he  remains  in  undisturbed  pos- 
session he  cannot  set  up  that  defense.  Lain.son  v.  Clarkson,  113 
Mass.  348  ;  18  Am.  Rep.  498  ;  Hardy  v.  Akerly,  57  Barb.  148. 

It  is  also  a  good  defense  that  the  premises,  or  part  of  them,  are  oc- 
cupied for  an  immoral  purpose,  M'ith  the  knowledge  or  assent  of  the 
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landlord.     Tmons&nd  v.  GUsey,  7  Abb.   (N.  S.  N.  Y.)  59  ;    S.  C.,'  1 
Sweeney,  155. 

§  3.  Action  of  covenant.  This  ancient  remedy  was  applicable  to 
the  recovery  of  damages  for  the  breach  of  any  covenant  or  agreement, 
express  or  implied,  in  an  instrmnent  under  seal ;  and  especially  where 
the  damages  are  unliquidated.  As  the  action  depended  upon  privity 
of  contract,  it  could  be  brought  only  by  one  who  was  a  party  to  the  in- 
strument, or  was  expressly  included  by  its  terms.  It  was  the  only 
remedy  remaining  to  a  landlord  against  his  tenant,  after  the  latter  had 
assigned ;  the  tenant  being  liable  always,  but  the  assignee  only  while 
he  holds  as  such.  After  assigning  the  reversion,  the  landlord  could 
still  sue  for  arrears  of  rent,  or  for  breaches  of  other  covenants  prior  to 
the  assignment ;  but  the  right  of  action  for  subsequent  breaches  was 
in  the  assignee.  These  general  principles  still  prevail,  whatever  statu- 
tory form  the  action  may  have  assumed  in  modem  times.  But  it  is 
unnecessary  to  further  pursue  these  remarks,  as  the  subject  has  been 
already  considered.     See  Yol.  2,  p.  353. 

§  4.  Action  of  waste.  Voluntary  waste  is  any  spoil  or  destruction 
in  houses,  lands  or  tenements,  arising  from  some  positive  act,  and  caus- 
ing permanent  injury  to  the  inheritance.  Permissive  waste  is  a  like 
injury,  arising  from  a  neglect  to  do  what  might  have  prevented  it. 
Local  custom  to  some  extent  enters  into  the  determination  of  what  is 
waste,  but,  as  a  general  rule,  such  acts  as  the  cutting  of  fruit  or  orna- 
mental trees,  or  of  those  planted  for  the  protection  of  banks,  or  of 
building  timber,  except  that  needed  for  immediate  use  in  making  neces- 
sary repairs  and  improvements,  or  for  fuel ;  the  opening  of  new  mines 
not  contemplated  by  the  lease  ;  the  digging  or  carrying  away  of  stone, 
or  soil,  or  the  using  of  clay  for  brick  making ;  the  changing  the  use  of 
difierent  parcels  of  land,  to  the  injury  of  the  lessor  ;  the  pulling  down 
or  materially  altering  of  buildings  ;  the  breaking  or  carrying  away  of 
glass  windows  ;  the  destroying  of  dove  cotes,  parks,  warrens,  or  fish 
ponds,  and  the  like,  are  to  be  deemed  voluntary  waste.  Freer  v.  Stot- 
enhur,  34  How.  (N.  Y.)  440  ;  2  Abb.  Ct.  App.  189 ;  2  Keyes,  467 ; 
Watherell  v.  Howells,  1  Camp.  227 ;  Simmons  v.  Norton^  5  M.  &  P. 
645  ;  7  Bing.  640  ;  Liirrngston  v.  Reynolds^  2  Hill,  157. 

An  omission  to  keep  the  demised  premises  in  tenantable  repair ;  and 
negligence  in  suffering  them  to  be  overflowed  or  surrounded  by  water, 
or  destroyed  by  fire,  are  permissive  waste.  In  new  and  wooded  coun. 
tries,  however,  it  is  not  deemed  waste  to  clear  land  for  agricultural 
uses,  a  sufficiency  of  timber  being  left  standing  for  the  farm.  Keeler 
V.  Eastman,  11  Vt.  293 ;  Findlay  v.  Smith,  6  Munf.  (Ya.)  134.  Nor 
YoL.IY.— 35 
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is"  it  waste  to  continue  to  dig  in  mines  or  pits  already  open,  tlie  pro- 
ducts of  which  have  become  part  of  the  annual  profits  of  the  lands. 

The  special  action  of  waste,  given  bj  the  common  law,  has  fallen 
into  disuse  as  a  remedy  for  voluntary  waste,  and  an  action  on  the  case 
has,  to  a  considerable  extent,  taken  its  place.  Substantially  the  same 
remedy  is  given  in  actions  brought  under  the  codes  of  New  York  and 
other  States. 

Originally  the  action  of  waste  could  be  brought  only  by  the  imme- 
diate reversioner  having  a  freehold  estate,  but  by  statute  in  New  York 
and  some  other  States  it  may  now  be  maintained  by  any  person  seized 
of  an  estate  in  remainder  or  reversion,  notwithstanding  an  intervening 
life  estate  ;  and  he  can  maintain  it,  even  though  before  suit  brought  he 
ahenates  the  estate.  The  heir  of  a  lessor  may  sue  for  waste  committed 
in  the  time  of  his  ancestor. 

In  the  absence  of  special  agreement,  a  lessee  is  liable  to  his  lessor 
for  all  waste,  by  whomsoever  committed,  and  may  have  his  action  over 
against  the  actual  wrong-doers.  Cook  v.  CJiamjylain  Trans.  Co.,  1  Denio, 
91 ;  Parrott  v.  Barney,  2  Abb.  (U.  S.)  197.  This  rule  does  not  apply 
to  a  tenant  at  will  or  by  sufEerance.  Coale  v.  Hannibal,  etc.,  B.  B. 
Co.,  60  Mo.  227.  The  executor  or  administrator  of  a  lessee  is  liable 
to  an  action  for  waste  committed  by  himself,  but  not  for  that  commit- 
ted by  his  decedent,  except  so  far  as  it  has  benefited  the  personal  estate. 
Eamhly  v.  Trott,  Cowp.  376. 

The  action  will  also  lie  against  a  guardian,  a  tenant  by  curtesy  or  in 
dower,  or  any  tenant  for  life  or  years,  or  his  assigns.  It  will  also  lie 
against  a  tenant  who,  after  letting  or  granting  his  estate,  still  retains 
possession  and  commits  waste.  Joint  tenants  and  tenants  in  common 
are  liable  to  their  co-tenants  for  waste  committed  by  themselves.  It  is 
now  held  that  a  tenant  for  years  or  from  year  to  year  is  not  liable  to  an 
action  for  permissive  waste,  unless  he  has  covenanted  to  repair.  Ilerne 
V.  BerrJjow,  4  Taunt.  764. 

An  action  at  law  furnishes  a  remedy  only  for  waste  already  commit- 
ted, but  equity  supplements  it  by  restraining  the  commission  of  waste. 
The  latter  remedy  will  not  be  granted,  however,  unless  there  are  clear 
grounds  for  it,  in  an  actual  attempt,  or  serious  threats  ;  nor  wliore  the 
plaiiitifE's  title  is  denied.  Gihmn  v,  8irhHh,  2  Atk.  182  ;  Lord  da  Wil- 
ton V,  fSaxon,  6  Vcs.  106  ;  Blllsworth  v.  Uopton,  id.  51.  See  Vol.  3, 
694-700,  tit.  Injunctions. 

%  5.  Ejectment.  This  remedy  for  the  recovery  of  the  possession 
of  demised  ])reniisc8  after  the  expiration  or  termination  of  tlie  tenancy, 
lias  been  so  fully  treated  under  the  title  "  Ejectment "  (Vol.  3,  p.  1,  ctc.)^ 
that  nothing  further  need  be  said  here  on  the  subject. 
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ARTICLE  XI. 

tenants'   kemedies. 

Section  1.  In  general.  As  between  two  co-tenants,  both  equally 
bound  to  repair,  if  one  refuses  to  join  the  other  in  making  necessary 
repairs,  after  reasonable  notice,  the  latter  may  make  them  himself,  and 
charge  his  co-tenant. 

For  breaches  ot  covenant  by  his  landlord,  a  tenant  may  either  main- 
•  tain  an  action  of  covenant  against  him,  or  he  may  recoup  his  damages 
in  an  action  for  the  rent.  Tihbits  v.  Percy,  24  Barb.  39  ;  Whitheck  v. 
Skinner,  7  Hill,  53  ;  Mayor,  etc.,  of  JST.  Y.  v.  Mahie,  13  N.  Y.  (3 
Kern.)  151.  He  may  also,  in  such  an  action,  recoup  for  fraud  on  the 
part  of  the  landlord.  Whitney  v.  Allaire,  1  N.  Y.  (1  Comst.)  305. 
For  a  wrongful  withholding  of  the  possession  of  the  premises  by  his 
landlord  or  a  stranger,  when  he  is  entitled  to  enter,  he  may  either  bring 
ejectment,  or  sue  on  the  covenant  for  quiet  enjoyment.  Trull  v. 
Granger,  8  N.  Y.  (4  Seld.)  115  ;  Berrington  v.  Casey,  78  111.  317. 

If  demised  lodgings  are  unfit  for  occupation  when  the  tenant  takes 
them,  by  reason  of  vermin  or  nuisances,  he  may  leave  them ;  but 
ordinarily  a  tenant  cannot  do  so  unless  there  wa^  some  fraud  on  the 
part  of  the  landlord.  Surplice  v.  Farnsworth,  7  M.  &  G.  576  ;  S.  C, 
8  Scott  N.  R.  307.  » 

If  a  landlord  refuses  to  perform  an  agreement  to  execute  a  lease,  or 
a  covenant  to  renew,  the  tenant,  having  substantially  performed  on  his 
part,  can  enforce  specific  performance,  by  action  for  that  purpose. 
Walker  v.  Walker,  2  Atk.  100  ;  Owenv.  Dames,  1  Yes.  83  ;  Setton  v. 
Shade,  7  id.  265  ;  Arnot  v.  Alexander,  44  Mo.  25 ;  Reed  v.  St.  John, 
2  Daly  (N.  Y.),  213  ;  Williams  v.  Eva7is,  L.  R.,  19  Eq.  547  ;  13  Eng. 
Rep.  490;  S.  C,  44  L.  J.  Ch.  319;  23  W.  R.  466;  CoU  \.  White, 
cited  in  1  Bro.  C.  C.  409  ;  Grant  v.  Ramsey,  7  Ohio  St.  165 ;  Foxcroft 
V.  Lester,  2  Vern.  456. 

Want  of  a  sufficient  and  reasonable  consideration  for  the  agreement ; 
fraud  or  misrepresentation  in  procuring  it ;  willful  breaches  of  the  cov- 
enants to  be  inserted  in  a  new  lease  ;  insolvency,  or  felony,  or  the  com- 
mission of  waste,  on  tlie  part  of  the  person  seeking  a  renewal  of  his 
lease,  are  sufficient  grounds  for  refusing  specific  performance.  Red- 
shaw  V.  Bedford  Level,  1  Eden,  346  ;  Bowling  v.  3£ill,  1  Madd.  541 ; 
Robertson  v.  St.  John,  2  Bro.  C.  C.  140  ;  Pendred  v.  Griffith,  1  Bro. 
P.  C.  314;  Will{ngha7nY.  Joyce,  3  Ves.  169;  Hill  v.  Barclay,  IS  id. 
63  ;  Neale  v.  Mackenzie,  1  Keen,  474.     See  "  Specific  Performance.''^ 
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§  2.  Replevin.  This  is  a  form  of  action  adapted  to  the  recovery  of 
the  possession  of  personal  property  which  has  been  wrongfully  taken 
or  detained,  and  the  one  usually  resorted  to  in  former  times  for  the 
trial  of  the  legality  of  a  distress.  It  would  also  he  for  any  tortious  or 
unlawful  taking,  as,  where  there  was  no  rent  due,  or  not  so  much  as 
was  distrained  for,  or  for  a  distress  after  a  tender  made,  or  for  a  dis- 
tress of  exempt  or  privileged  goods.  Cormxih  v.  Hale^  23  "Wend.  462  ; 
Ferreau  v.  B&vcm,  5  B.  &  C.  284 ;  Eamiltcm,  v.  Wvndolf^  36  Md.  301 ; 
11  Am.  Rep.  491 ;  Sasmia/n.  v.  Griffith,  7  Phil.  (Penn.)  159.  See  title 
^'' Replefmnr  ^ 

§  3.  Trespass.  A  tenant  in  the  actual  possession  of  demised  prem- 
ises is  entitled  to  a  remedy  for  all  unlawful  entries  upon  or  injuries  to 
them  which  ajBEect  his  rights,  as  well  as  for  all  injuries  to  his  rights 
in  personal  property.  An  action  of  trespass  was  the  proper  remedy  at 
common  law,  for  all  forcible  or  immediate  injuries  to  such  property  or 
rights.  An  action  of  the  same  nature  may  be  brought  under  the  codes 
of  New  York  and  other  States,  and  it  will  be  governed  by  substantially 
the  same  principles.  Those  principles  are  stated  at  large  under  the 
title  "  Tre^assP 

Among  the  injuries  for  which  a  tenant  may  maintain  trespass  are,  an 
entry  upon  the  demised  premises  without  leave,  express  or  implied,  by 
a  person  or  by  his  cSttle,  for  any  purpose,  even  for  that  of  removing 
his  property  ;  a  continuance  on  the  premises  after  a  request  to  leave  ; 
injuries  to  the  dwelling,  rendering  it  imcomfortable  or  untenantable  ; 
or  to  the  land  by  overflowing  it,  or  to  a  way  by  obstructing  it ;  or  to 
fences  by  throwing  them  down  ;  cutting  down  fruit,  shade  or  orna- 
mental trees ;  erecting  a  building  so  near  the  demised  premises  as  to 
throw  the  eaves  drip  on  them,  or  obstruct  the  access  of  light  to  them  ; 
or  erecting  a  nuisance  so  near  as  to  injuriously  affect  the  air.  Barker 
V.  Barker,  3  C.  &  P.  557;  Foster  v.  Elliott,  33  Iowa,  216;  Frmit  v. 
Ilardm,  56  Ind.  165. 

If  the  injury  affects  the  reversion,  both  landlord  and  tenant  may  some- 
times bring  separate  actions  ;  but,  as  a  general  rule,  a  landlord  cannot 
maintain  trespass  when  another  person  is  in  the  actual  possession  of  the 
premises,  unless  he  placed  him  there  as  his  agent.  Shadioell  v,  Tlutch- 
insoii,  4  C.  &  P.  333 ;  Thurston  v.  Uam,cock,  12  Mass.  220 ;  Davis  v. 
Clannj,  3  McCord  (S.  C),  422. 

A  tenant  for  years  can  maintain  this  action  against  his  landlord  as 
well  as  against  a  stranger ;  but  a  tenant  at  will  or  sufferance  cannot  do 
60,  even  though  violently  dispossessed.  Faulkner  v.  Alderson,  Gilm- 
(Va.)  221  ;  Hyatt  v.  Wood,  4  Johns.  150.  An  assignee  of  a  tenant's  inter- 
est in  crops  can  sue  in  trespass  for  an  injury  thereto.     Carters.  Jarvis^ 
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9  Johns.  143.  Even  a  party  in  possession  under  a  mere  parol  license 
can  maintain  trespass  for  a  wrongful  entry.  Graham  v.  Peat,  1  East, 
246 ;  Lewis  v.  Ponsford,  8  C.  <fe  P.  687  ;    Wither  v.  Pai/tie,  1  Ohio,  251. 

An  entry  given  by  law,  such  as  one  to  see  that  the  tenant  keeps 
the  premises  in  repair,  or  to  levy  a  distress,  is  a  trespass  only  when  it 
is  abused,  and  then  it  becomes  one  from  the  beginning.  jMlen^  v. 
Grofoot,  5  Wend.  506;  Oxley  v.  Watts,  1  Term  R.  12.  But  if  a  land- 
lord removes  his  tenant,  lawfully  in  possession,  otherwise  than  by  due 
process  of  law ;  or  distrains  when  there  is  no  rent  due,  or  after  a 
tender  duly  made ;  or  seizes  exempt  or  privileged  property  ;  or  enters 
an  outer  door  which  is  shut,  for  the  purpose  of  distraining;  or  dis- 
trains twice  for  the  same  rent  when  there  was  a  sufficient  distress  on 
the  premises  at  the  first  time,  unless  he  was  mistaken  as  to  its  value, 
he  is  directly  Hable  to  the  tenant  in  trespass.  Nowlan  v.  Trevor,  2 
Sweeney,  67 ;  Batterson  v.  Ferguson,  5  N.  Y.  Leg.  Obs.  100 ;  Ward  v. 
Veniom,  Peake's  Add.  C.  126  ;  Moore  v.  Beamont,  6  Term,  138  ;  Smith 
V.  Goodwin,  4  B.  <fe  Ad.  413 ;  Virtue  v.  Beasley,  1  Mood.  &  R.  21 ; 
Hutchins  V.  Chaimhers,  1  Burr.  589.  And  see  Williams  v.  Cleaver, 
4  Houst.  (Del.)  453.  A  mere  irregularity  in  the  proceedings  for  a 
distress,  however,  does  not  render  him  so  liable. 

A  lodger,  whose  goods  are  distrained  by  the  superior  landlord,  can 
maintain  either  trespass  or  case ;  and  in  the  case  of  an  abuse  of  a  dis- 
tress, as  well  as  in  many  other  cases,  the  tenant  may  waive  the  tres- 
pass and  sue  in  case. 

The  mortgagee  of  a  crop  may,  after  the  maturity  of  his  rights  under 
the  mortgage,  maintain  trover  against  the  owner  of  the  land  who  takes 
possession  of  the  crop  and  converts  it  for  the  rent.  Robinsmi  v. 
Kruse,  29  Ark.  575.  If  a  landlord  remove  his  tenant  during  the  term 
by  entering  and  holding  possession,  because  the  house  is  used  as  a  place 
of  prostitution,  and  kept  in  a  disorderly  manner,  he  cannot  plead  nor 
prove  these  facts  in  justification  of  his  trespass  in  an  action  brought 
against  him  by  the  tenant.     Miller  v.  Forman,  37  N.  J.  Law,  55. 

§  4.  Action  on  the  case.  As  stated  in  the  chapter  devoted  to  this 
subject  (Vol.  2,  99),  this  is  the  appropriate  remedy  for  any  injury  to 
the  person  or  to  personal  rights,  when  such  injury  is  not  direct,  imme- 
diate and  with  force,  but  consequential  merely.  A  tenant  may  bring 
case  for  an  exceseive  distress  or  an  irregular  sale  {Messing  v.  Kemble, 
2  Camp.  N.  P.  C.  115 ;  Field  v.  Mitchell,  6  Esp.  71 ;  Marquissee  v. 
Ormston,  15  Wend.  368) ;  for  the  erfection  or  continuance  of  a  nui- 
sance of  any  kind  by  the  landlord  or  a  third  party  near  the  tenant's 
dwelling  {Alston  v.  Grant,  3  E.  &  B.  128  ;  2  C.  L.  R.  933) ;  or  for  a 
disturbance  of  incorporeal  property,  such  as  franchises,  rights  of  com- 
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mon,  or  of  private  way,  or  other  easement ;  for  a  neglect  to  repair  a 
way,  by  a  party  bound  so  to  do  {Seneca  R.  JR.  v.  Auburn  B.  R.  Co.^ 
5  Hill,  170) ;  or  for  obstructing  the  tenant's  use  of  the  door  bell, 
knocker,  sky-light,  or  water-closet,  belonging  to  the  premises.  TJnder- 
vxjod  V.  Burrows,  7  C.  &  P.  26 ;  Wilson  v.  Smith,  10  Wend.  324  ; 
Brmoning  v.  Balesme,  3  Sandf.  (N.  Y.)  13. 

The  action  will  also  lie  if  the  landlord  lets  a  house  which  he  knows 
to  be  infected  with  a  contagious  disease,  without  disclosing  that  fact, 
and  the  tenant  takes  such  disease.  Minor  v.  Sharon,  112  Mass.  477  ; 
S.  C,  17  Am.  Rep.  122  ;  Cesar  v.  Karutz,  60  N.  Y.  (15  Sick.)  229 ;  S. 
C,  19  Am.  Eep.  164. 

If  a  tenant  of  rooms  beneath  those  occupied  by  the  landlord  suffers 
damage  by  reason  of  the  leakage  of  injurious  substances  from  the 
rooms  above,  through  want  of  repair  or  negligence  on  the  part  of  the 
landlord,  he  can  sue  in  case  therefor  {Stapenhorst  v.  Am.  Manf.  Co., 
40  How.  Pr.  [N.  Y.]  510;  S.  C,  15  Abb.  [N.  S.]  355 ;  4  J.  &  Sp. 
392  ;  ante,  p.  262) ;  but  one  tenant  cannot  sue  his  co-tenant  for  damages, 
caused  by  inherent  defects  in  the  premises,  although  the  latter  is  bound 
to  the  landlord  to  repair.     Martin  v.  Washburn,  23  La.  Ann.  427. 

§  5.  Forcible  entry  and  detainer.  Under  the  statutes  now  gener- 
ally prevailing,  persons  disseized  of  lands  are  strictly  forbidden  to 
enter  thereon  for  the  purpose  of  regaining  possession,  except  in  cases 
where  an  entry  is  given  by  law,  and  then  such  entry  must  be  peaceable 
and  not  with  strong  hand  or  multitude  of  peo{)le.  The  remedy  known 
as  forcible  entry  and  detainer  is  one  expressly  provided  by  law  for 
restoring  a  person  to  possession  who  has  been  forcibly  removed,  and 
for  punishing  the  wrong-doer.  Its  nature,  extent  and  application  to 
tlie  case  of  tenants  has  already  been  sufficiently  explained.  See  Vol. 
3,  395-406. 

§  6.  Eviction.  A  brief  view  of  the  nature  and  effect  of  an 
eviction  as  between  landlord  and  tenant  is  all  that  need  be  given 
here,  the  subject  in  its  general  application  having  been  considered 
ante,  Yol.  3,  pp.  46-65. 

The  taking  from  a  tenant  of  the  whole  or  any  part  of  the  demised 
])remi8es  of  which  he  has  been  in  possession,  or  of  something  which  he 
was  entitled  to  enjoy  in  connection  therewith,  is  an  eviction.  JEthe- 
ridge  v.  Osborn,  12  Wend.  529.  An  actual  entry  or  physical  exclusion 
of  the  tenant  is  not  necessary  to  constitute  it,  but  any  obstruction  or 
iuterrn{)tion  by  tlie  landlord  of  his  beneficial  enjoyment  of  the  thing 
demised,  and  on  which  rent  is  reserved,  is  sufficient.  Thus,  the  erec- 
tion of  a  nuisance  near  tlie  premises ;  the  use  of  parts  of  the  same 
building  for  a  house  of  prostitution  ;  or  even  petty  annoyances,  injuri- 
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ous  to  the  tenant's  business  and  destructive  to  the  comfort  of  his 
family,  may  be  sufficient.  Dyett  v.  Pendleton^  8  Cow.  727  ;  Cohen  v. 
Dupont,  1  Sandf.  (N.  Y.)  260;  Watts  v.  Goffi^n,  11  Johns.  495.  But 
it  is  held  that  repeated  entries  by  the  lessor,  and  carrying  away  of 
crops,  cutting  down  a  fruit  tree,  and  removing  a  cooking  stove  from 
the  house,  though  acts  of  trespass,  do  not  amount  in  law  to  an  eviction 
of  the  tenant.     Bartlett  v.  Farrington,  120  Mass.  284. 

An  actual  wrongful  eviction  of  a  tenant,  or  withholding  of  posses- 
sion from  him,  by  the  landlord,  relieves  him  from  the  payment  of  rent 
while  out  of  possession;  and  a  constructive  eviction  will  have  the  same 
effect,  if  the  tenant  abandons  the  possession  in  consequence  of  it. 
Himt  V.  Cope,  Cowp.  242 ;  Christopher  v.  Austin,  11  N.  Y.  (1 
Kern.)  216;  Kessler  v.  McConachy,  1  Rawle,  435 ;  Edgerton  v.  Page, 
20  N.  Y.  (6  Smith)  281 ;  Briggs  v.  Hall,  4  Leigh  (Ya.),  484;  Mirick 
V.  Hoppin,  118  Mass.  582  ;  JacTcson  v.  Eddy,  12  Mo.  209. 

An  eviction  by  title  paramount  does  not  have  that  effect,  but  the 
rent  may  be  apportioned.  Lansing  v.  Van  Alstyne,  2  Wend.  561 ;  Folts 
v.  Huntley,  7  id.  210.  Nor  does  a  constructive  eviction  by  the  superior 
landlord  relieve  undertenants  from  liability  to  their  immediate  land- 
lord. Luckey  v.  Framizkee,  1  E.  D.  Smith  (N;  Y.),  47.  See  Cama- 
rillo  V.  Fenlon,  49  Cal.  202. 

The  law  also  gives  a  tenant  who  is  wrongfully  dispossessed  before 
the  expiration  of  his  term  a  positive  remedy,  in  an  action  for  a  breach  of 
the  covenant  of  quiet  enjoyment,  or  one  for  the  recovery  of  damages. 
He  may  recover  as  damages  the  difference  between  the  stipulated  rent 
and  th^  value  of  the  unexpired  term,  and  any  extra  damages  arising 
from  the  season  of  the  year  when  it  occurs.  Chatterton  v.  Fox,  5 
Duer  (N^.  Y.),  64.  In  a  case  of  eviction  from  a  livery  and  boarding 
etable,  loss  of  profits  was  given  as  a  part  of  the  damages.  Shaw  v. 
Hoffman,  25  Mich.  162.  But  the  enhanced  value  of  premises  will 
not  be  given  unless  it  was  caused  by  improvements  made  by  the  tenant 
himself.     Picketts  v.  Lostetter,  19  Ind.  125. 

Where  the  landlord  leases  premises  to  a  tenant  by  a  parol  lease,  and 
afterward,  and  before  the  tenant  gets  possession,  leases  the  same  prem- 
ises to  another  and  puts  him  in  possession,  the  first  tenant  may  either 
bring  an  action  of  ejectment  and  recover  the  possession,  or  he  may  sue 
in  assumpsit  for  the  breach  of  the  implied  covenant  for  possession  and 
quiet  enjoyment.     Berrington  v.  Casey,  78  111.  317. 

A  tenant  who  was  induced  to  build  on  the  premises  by  false  and 
fraudulent  representations  on  the  part  of  the  landlord,  and  was 
evicted  by  title  paramount,  has  been  held  entitled  to  recover  the  neces- 
sary costs  of  removing  his  building  and  of  renting  another  lot  of  equal 
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rental  value  for  the  remainder  of  the  term.  Wilson  v.  Hayhould,  56 
ID.  417.  A  tenant  who  has  paid  rent  in  advance,  if  dispossessed  by 
the  lawful  removal  of  his  building,  may  recover  back  a  proportionate 
share  of  the  rent  so  paid.  Hayes  v.  Anderson,  1  Duer  (N,  Y.), 
342. 

§  7.  Illegality.  The  rule  that  illegality  in  a  contract  renders  it 
void  applies  as  well  to  leases  as  to  other  contracts.  The  illegality  of  a 
lease  may  consist  in  its  being  against  pubhc  policy,  as  where  it  is  in 
total  or  unreasonable  restraint  of  trade,  in  its  being  founded  upon  an 
illegal  or  immoral  consideration,  such  as  usury,  marriage  brokage,  and 
the  like,  or  in  the  premises  being  let  to  be  used  for  an  illegal  or  im- 
moral purpose,  as  for  purposes  of  prostitution,  or  for  a  prohibited 
trade. 

The  remedy  given  to  the  tenant  in  such  cases  is  chiefly  of  a  negative 
character.  The  law  considers  such  leases  so  tainted  that  it  will  not 
permit  an  action  to  be  sustained  thereon,  and  hence  allows  the  tenant 
to  set  up  the  illegality  as  a  defense.  Jennings  v.  Throgmorton,  R.  & 
M.  251 ;  Crvra/rdy  v.  Richa/rdson,  1  Esp.  13 ;  Smith  v.  White,  L.  E..,  1 
Eq.  626 ;  S.  C,  36  L.  J.  Ch.  454. 

Leases  have,  however,  been  set  aside  in  equity,  because  forced  upon 
tenants  in  connection  with  a  usurious  loan.  Molloy  v.  Irwin,  1  Sch. 
&  Lef.  310. 
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CHAPTER  LXXXIX. 

LIBEL. 

TITLE  I. 

OF  LIBELS  IN  GENEEAL. 

AETICLE  L 

WHAT   CONSTITUTES   A    LIBEL. 

Section  1.  Definition.  Libel  in  admiralty  practice  is  a  pleading 
addressed  to  the  judge  of  the  court  setting  forth  the  party's  claim 
clearly  and  concisely,  closing  with  a  prayer  for  process  and  relief, 
signed  and  sworn  to  by  the  party,  and  presented  to  the  clerk  of  the 
court  with  security  when  required.  Benedict's  Admr.  Pr.,  §  366  ;  Ilut- 
8on  vl  Jo7'dcm,  1  Ware,  393.  In  ecclesiastical  law  it  is  the  plaintiff's 
petition  or  allegation,  containing  a  statement  of  the  complainant's 
ground  of  complaint,  corresponding  with  a  declaration  at  common  law, 
and  a  bill  in  equity.     Bouv.  L.  Diet.,  tit.  Libel ;  3  Bl.  100. 

The  term  "  libel "  is  most  generally  applied  to  defamatory  and  illegal 
representations,  and  it  is  in  this  sense  that  it  will  be  treated  in  what 
follows. 

A  libel  may  be  defined  as  malicious  defamation,  either  written  or 
printed,  charging  or  imputing  to  another  that  which  renders,  him  liable 
to  punishment,  or  tends  to  injure  his  reputation  in  the  common  estima- 
tion of  mankind,  or  to  hold  him  up  as  an  object  of  hatred,  scorn,  ridi- 
cule or  contempt.  Gary  v.  Allen,  39  "Wis.  481.  But  it  has  also  a 
broader  signification  and  may  consist  of  defamation  expressed  by  signs, 
as  by  erecting  a  gallows  at  a  man's  door,  or  by  drawing  or  painting  him 
in  a  shameful  and  ignominious  manner.  Where  the  scandal  tends  to 
lessen  a  person  in  the  estimation  of  the  community,  it  is  not  necessary 
that  this  result  should  actually  foUow  the  pubhcation,  but  it  must  be 
calculated  from  its  language  and  tenor  to  do  so.  Coin.  v.  Odell,  3  Pittsb. 
(Penn.)  449.  To  constitute  the  offense,  the  calumnious  matter  must  have 
been  cdlnmunicated  to  some  third  person.  Wooda^'d  v.  Dowsvng^  2 
YoL.  lY.— 36 
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Mann,  &  Eyl.  74: ;  Com.  v.  Claj>,  4  Mass.  163 ;  Layton  v.  Harris.,  3 
Harr.  (Del.)  406 ;  Miller  v.  Butler.,  6  Cush.  71 ;  Johnson  v.  Stehhins, 
5  Ind.  364 ;  (7<Z77  v.  ^/Zm,  39  Wis.  482 ;  Lick  v.  Owen,  47  Cal.  252. 
Personal  ill-will  to  the  party  libeled  is  not  essential.  Com.  v.  OdelU 
3  Pittsb.  449.  Libel  is  deemed  aggravated  scandal  from  the  fact  that 
it  is  presumed  to  have  been  entered  upon  with  coolness  and  delibera- 
tion, and  to  last  longer  and  spread  further  than  spoken  scandal.  DaBost 
V.  Beresford^  2  Camp.  511. 

Although  to  constitute  a  libel  there  must  have  been  a  corrupt  or 
malicious  intention  in  the  libeler,  yet  in  the  absence  of  an  excuse  for 
the  publication  which  the  law  recognizes,  such  an  intention  will  be  pre- 
sumed, and  the  offender  is  liable  to  an  action  for  damages  at  the  suit  of 
the  party  injured.  Dexter  v.  Spear ,  4  Mason  (C.  C),  115 ;  Armen- 
trout  V.  Moranda,  8  Blackf.  (Ind.)  426  ;  Curtis  v.  Musseij,  6  Gray,  261. 
Words  which  on  their  face  appear  to  be  harmless  may,  under  certain 
circumstances,  convey  a  covert  meaning  wholly  different  from  the  ordi- 
nary and  natural  interpretation  usually  put  upon  them.  To  render  such 
words  actionable  it  is  necessary  for  the  plaintiff  to  aver  and  prove  that 
the  author  of  the  libel  intended  them  to  be  understood,  and  that  they 
were  in  fact  understood  by  those  who  read  them,  in  their  covert  sense. 
Eice  V.  Simmons,  2  Harr.  (Del.)  417  ;  State  v.  Weese,  2  Tayl.  (N.  C.) 
270;  CroswellY.  Weed,  25  Wend.  021.  And  see  Brennan  v.  Tracy, 
2  Mo.  App.  R.  540. 

Abusive  words,  wliich,  if  spoken  only,  would  not  be  actionable,  may 
become  so  when  written  or  printed  and  published.  Thus  :  merely  to 
say  of  another  that  he  is  a  rogue  and  rascal,  or  a  swindler,  would  not 
render  the  offender  liable  to  prosecution,  unless  spoken  of  the  person 
in  his  trade  or  business.  But  such  words,  when  published  and  circu- 
lated in  writing  or  print,  are  actionable  ^j^r  se.  Villers  v.  Monsley, 
2  Wils.  403  ;  Ford  v.  Johnson,  21  Ga.  399  ;  Savile  v.  Jardine,  2  H. 
Bl.  532;  Chase  v.  Whltlock,  3  Hill,  139;  JSfeil  v.  Altenlwfen,  26 
Wis.  708.  And  it  is  no  defense  to  an  action  for  a  libel  that  it  was 
published  as  hearsay,  or  that  the  plaintiff  first  stated  the  same  thing  ; 
for  there  is  a  great  difference  between  a  man's  telling  a  ludicrous  story 
of  himself  to  his  acquaintance,  and  a  publication  of  it  to  the  world. 
Cook  v.  ^Yard,  6  Bing.  415 ;  Schenck  v.  Schetick,  1  Spencer  (N.  J.), 
208. 

§  2.  What  pu])licatiolis  are  libelous.  Every  publication,  either 
by  witing,  ]trinting  or  ])ictures,  which  charges  upon  or  imputes  to 
another  disgraceful  or  dishonest  conduct,  or  wliich  is  injurious  to  his 
private  character  or  credit,  or  which  tends  to  render  him  ridiculous  or 
contemptible,  or  to  make  him  feared,  or  his  society  shunned,  ifi^^rma 
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facie  a  libel.      WJiiU  v.  NiGholU,  3  How.  (U.  S.)  266 ;  Atwill  v. 
Mackintosh,  120  Mass.  177. 

The  following  are  a  few  of  the  numerous  examples  of  libel  to  be 
found  in  the  reported  cases:  Charging  an  attorney  with  offering 
himself  as  a  witness  in  order  to  divulge  the  secrets  of  his  clients 
{Riggs  v.  Denniston,  3  Johns.  Cas.  198);  or  a  commissioner  of  bank- 
ruptcy with  being  a  misanthrope,  a  partisan,  stripping  the  unfortunate 
debtors  of  every  cent,  and  then  depriving  them  of  the  benefit  of  the 
act  (id.) ;  imputmg  to  a  landlord  that  he  colluded  with  an  insolvent 
tenant  {Haire  v.  Wilson,  9  B.  &  C.  645) ;  writing  of  another  that  he 
smuggled  goods  into  the  country  {Stilwell  v.  Barter,  19  Wend.  487) ; 
imputing  to  a  physician  of  character  and  eminence  that  he  was  con- 
cerned in  vending  quack  medicines  (C^ar^  v.  Freeman,  11  Beav.  117) ; 
charging  a  brewer  with  using  filthy  and  disgusting  water  in  the  malting 
of  grain  for  brewing  {Turrill  v.  DoUowa/y,  17  Wend.  426)  ;  writing  of 
a  publisher  of  a  newspaper  that  he  was  a  libelous  journalist,  of  a 
tradesman  that  he  knowingly  sold  bad  commodities,  or  of  a  manufac- 
turer that  he  was  a  poor  workman  and  unable  to  turn  out  good  arti- 
cles ( WaTdey  v.  Coohe,  4  Exch.  518 ;  Ilarman  v.  Delany,  2  Str. 
898) ;  charging  that  a  member  of  congress  was  a  fawning  sycophant,  a 
misrepresentative  in  congress,  and  a  groveling  ofiice-seeker,  and  that 
he  had  abandoned  his  post  in  congress  in  pursuit  of  office  {Thomas  v. 
Croswell,  7  Johns.  264)  ;  describing  a  man  as  an  infernal  villain  or  an 
itchy  old  toad,  or  as  being  in  insolvent  circumstances  and  unable  to 
pay  his  debts,  or  as  a  mere  man  of  straw,  unfit  to  be  trusted  with 
money,  or  guilty  of  ingratitude  to  his  friends  and  benefactors,  or  of 
misconduct  in  office,  or  of  general  misconduct,  corruption,  or  neglect 
of  duty  in  the  management  of  business  intrusted  to  him  {Bell  v. 
StoTie,  1  Bos.  &  Pull.  331 ;  Villers  v.  Monsley,  2  "Wils.  403  ;  Metrop. 
Saloon  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87 ;  Eaton  v.  Johns, 
1  Dowl.  [K.  S.]  62 ;  Cheese  v.  Scales,  10  M.  &  W.  488  ;  Cox  v.  Lee, 
L.  E,.,  4  Exch.  284) ;  publishing  of  another  that  he  has  been  guilty  of 
gross  misconduct,  and  has  insulted  two  females  and  a  gentleman  in  the 
most  bare-faced  manner  {Clement  v.  Chivis,  9  B.  &  C.  176) ;  writing  of 
another  that  he  is  a  drunkard  {Giles  v.  State,  6  Ga.  276 ;  Sanderson  v. 
Caldwell,  45  N.  Y.  [6  Hand]  398 ;  S.  C,  6  Am.  Eep.'105) ;  or  insane 
{Southioick  V.  Stevens,  10  Johns.  443 ;  Perkins  v.  Mitchell^  31  Barb. 
461  ;  Morgan  v.  Lingen,  8  L.  T.  [N.  S.]  800) ;  charging  another  witli 
being  deprived  of  a  participation  in  the  chief  ordinance  of  the  church 
to  which  he  belongs  by  reason  of  his  infamous  groundless  assertions 
{McCorkle  v.  Binns,  5  Binn.  [Penn.]  340) ;  publishing  of  a  judge  that  he 
lacks  capacity,  that  he  has  abandoned  the  common  principles  of  truth, 
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that  he  has  made  the  office  of  clerk  a  subject  of  private  negotiation  . 
between  men  to  whom  he  is  under  personal  obligation,  and  is  endeavor- 
ing to  cancel  those  debts  by  a  barter  of  office  {Hobbins  v.   Treadway, 
2  J.  J.  Marsh.  [Ky.]  540) ;  writing  of  a  person  that  he  is  about  to  com- 
mence an  action  for  a  libel,  but  that  he  will  not  like  to  bring  it  to  trial 
in  a  particular  county  because  he  is  known  there  ( Cooper  v.  Greeley,  1 
Denio,  347) ;  stating,  in  the  criticism  of  a  book,  that  the  motives  of 
the   author  are  dishonorable  or  disreputable  {Cooj}er  v.   Stone,    24 
Wend.  434) ;  imputing  to  a  person  the  want  of  official  integrity,  and 
charging  that  in  his  official  capacity  he  was  induced  by  a  pecuniary  or 
valuable    consideration  to  act  in  a  particular  manner  upon  matters 
which  came  before  him  (  Wilson  v.  Noonan,  23  Wis.  105) ;  publishing 
of  a  candidate  that  he  bartered  a  public  improvement  in  which  his  con- 
stituency were  interested  for  the  charter  of  a  bank  to  himself  and  his 
associates,  that  if  elected  he  will  be  an  unfaithful  representative,  and 
that  he  will,  by  criminal  indifference  or  treachery,  delay  or  defeat  such 
improvement,  ia  order  to  accomphsh  selfish,  sinister  and  dishonest  pur- 
poses (Powers  V.  Dubois,  17  Wend.  G3)  ;  writing  of  a  man,  "  I  look 
upon  him  as  a  rascal,  and  have  watched  him  for  many  years  "  (  Wil- 
liams V.  Karries,  4  Hmnph.   [Tenn.]  9) ;  or  of  a  person  that  he  is 
thought  no  more  of  than  a  horse  thief  and  counterfeiter  {JVelso)i  v.  Mus- 
grave,  10  Mo.  648) ;  publishing  of  a  juror  that  he  agreed  with  another 
juror  to  rest  the  determination  of  the  amount  of  damages  in  a  case  under 
their  consideration  on  a  game  of  draughts  {Com.  v.  Wright,  1  Gush.  46) ; 
or  of  a  person,  that  he  refused  to  correct  the  statement  of  a  witness  who 
was  testifying  before  a  magistrate,  when  he  knew  that  it  was  not  true 
{Coombs  V.  Jiose,  8  Blackf.  [Ind.]  155) ;  charging  another  with  know- 
ingly assisting  in  a  swindling  enterprise  (  Williams  v.  Godkin,  5  Daly 
[N.  Y.],  499) ;  or  a  politician,  that,  influenced  by  a  bribe,  he  offered  i 
resolution  at  a  nominating  convention  that  no  nomination  of  a  candi- 
date for  a  particular  office  should  be  made  {Hand  v.  Winton,  38  N.  J. 
Law,  122) ;  falsely  and  maliciously  publishing  of  a  person  that  he  is 
living  in  poverty  and  extreme  destitution.  Moffatt  v.  Cauldwell,  5  T.  & 
C.  (N.  Y.  Sup.)  256;  S.  C,  3  Ilun,  20. 

Where  a  letter  was  addressed  to  the  wife  of  another  man,  insinuating 
that  she  had  acted  libidinously  toward  him,  had  invited  liim  to  an  adul- 
terous intercourse  with  her,  and  had  sought  opportunities  to  effect  it ; 
and  it  appeared  that  tlie  letter  was  written  and  sent  with  intent  to  abuse 
and  insult  her,  to  seduce  her  affections  from  her  husband,  entice  her 
to  commit  adultery,  and  to  bring  lier  into  hatred  and  contempt;  it 
was  held  that  it  constituted  a  libel.  State  v.  Avery,  7  Conn.  266.  A 
statement  in  a  newspaper  that  a  ship,  of  which  the  plaintiff  was  owner 
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,  and  master,  and  which  he  had  advertised  for  a  voyage,  was  not  a  sea- 
worthy ship,  and  that  Jews  had  bought  her  to  take  out  convicts,  was 
held  to  be  a  libel  for  which  an  action  might  be  maintained,  without 
proving  malice  or  alleging  special  damage.  Ingram  v.  Lawson,  6 
Bing.  (N.  S.)  212  ;  S.  C,  5  id.  ^^.  A  publication  which  character- 
izes a  verdict  as  infamous,  and  states  that  the  writer  cannot  express  the 
contempt  which  should  be  felt  for  those  twelve  men  who  have  thus  not 
only  offended  public  opinion,  but  have  done  injustice  to  their  oaths,  is 
a  libel  on  the  jurors  individually.     Byers  v.  Martin^  2  Col.  605. 

The  general  rule  is,  that  it  is  libelous  jper  se,  to  impute  to  a  person 
in  his  official  capacity,  profession,  trade,  or  business,  any  kind  of  fraud, 
dishonesty,  misconduct,  incapacity,  or  unfitness,  notwithstanding  the 
person  libeled  is  not  then  in  the  actual  enjoyment  of  his  office,  trade, 
or  business,  and  although  the  trade  or  calling  is  not  one  of  which  the 
court  can  take  judicial  notice,  if  it  be  shown  that  the  defamation  or 
matter  was  published  of  the  plaintiff,  with  reference  to  that  trade  or 
calling.  Ingrami  v.  Lawson,  6  Bing.  (N.  S.)  212  ;  Boy  dell  v.  Jones^  4 
M.  &  W.  450 ;  Foulger  v.  Newccmh,  L.  K.,  2  £xch.  327 ;  Gage  v. 
Robinson^  12  Ohio,  250 ;  Cramer  v.  Biggs,  17  Wend.  209  ;  Crosvyell  v. 
Weed,  25  id.  621.  A  publication  which  holds  a  person  up  to  the  public 
as  wanting  in  the  qualities  and  characteristics  of  a  merchant  of  integ- 
rity  and  honor  is  actionable,  although  it  relates  to  the  conduct  of  such 
person,  in  a  transaction  which  was  unlawful,  if  he  acted  therein  in  con- 
formity to  what  he  supposed  to  be  the  law  and  usage  in  similar  cases. 
Chenery  v.  Goodrich,  98  Mass.  224. 

Scandal  expressed  in  allegory  or  irony  may  amount  to  a  libel  [Teake 
v.  Oldham,  Cowp.  275  ;  Woolnoth  v.  Meadows,  5  East,  463 ;  Hill- 
house  V.  Dunning,  6  Conn.  391) ;  such  as  imputing  to  a  person  the 
qualities  of  the  frozen  snake  in  the  fable  {Hoare  v.  Silverlock,  12  Q.  B. 
632) ;  or  a  writing  which,  after  enmnerating  several  acts  of  public 
charity  done  by  a  person,  proceeds :  "  You  will  not  play  the  Jew  nor 
the  hypocrite ;"  and  then  insinuates,  that  what  the  person  did  is  owing 
to  his  vainglory.  A  declaration  was  held  good  where  the  libel  com- 
plained of  consisted  of  a  paragraph  in  a  newspaper,  entitled,  "  An  hon- 
est lawyer,"  followed  by  an  imputation  upon  the  plaintiff,  of  sharp 
practice.  Boydell  v.  Jones,  4  M.  &  W.  446.  Doggerel  verses  describ- 
ing another  as  stinking  of  brimstone,  and  having  the  itch,  are  libelous. 
Villers  V.  Monsley,  2  Wils.  403.  The  defendant  printed  and  published 
of  the  plaintiff,  a  witness  in  a  cause  then  lately  tried  in  the  supreme 
court,  the  following :  "  Affidavits.  Our  army  swore  ten-ibly  in  Flan- 
ders, said  Uncle  Toby,  and  if  Uncle  Toby  were  here  now,  he  might  say 
the  same  of  some  modem  swearers.    The  man  at  the  sign  of  the  Bible, 
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the  plaintiff,  is  no  sloucli  at  swearing  to  an  old  storj."  "  These  words," 
said  the  court,  "  import  that  the  plaintiff  swore  with  levity,  rashly,  and 
inconsiderately,  without  due  regard  to  the  solemnity  of  an  oath,  or  to 
the  truth  or  accuracy  of  what  he  said.  If  the  words  do  not  impute 
perjury  in  the  legal  sense,  they  hold  the  plaintifi  up  to  contempt  and 
ridicule,  as  thoughtless,  or  so  immoral,  as  to  be  regardless  of  the  obli- 
gations becoming  a  witness,  and  therefore  utterly  unworthy  of  credit. 
In  this  view  the  words  are  actionable."  SteeU  v.  Southwich^  9  Johns. 
214.  An  obituary  notice  of  a  person  living,  if  written  and  pubhshed 
falsely  and  maliciously,  is  a  libel.  McBride  v.  EUis,  9  Kich.  (S.  C.) 
313.  To  publish  in  writing  an  expression  of  belief  that  one  has  com- 
mitted a  felony  is  actionable  j9(?r  se  ;  and  the  fact  that  the  reasons  for 
the  belief  are  also  given  will  not  affect  the  question,  unless  those  rea- 
sons explain  away  the  charge.  Johnson  v.  St.  Louis  Dispatch  Co.,  2 
Mo.  App.  E.  565. 

The  following,  entered  on  the  books  of  a  corporation,  is  actionable, 
if  intended  by  the  defendant  to  impute  dishonesty  to  the  plaintiff,  and 
if  it  was  so  understood  by  those  who  read  it :  "  This  company,  for  good 
and  sufiicient  reasons,  has  resolved  to  dismiss  D.  D.  Maynard  from  its 
service."  Maynard  v.  Fireman's  Fund  Ins.  Co.,  47  Cal.  207.  A 
defamatory  writing,  which  expresses  only  onr  or  two  letters  of  a  name, 
in  such  a  manner  that  what  goes  before  and  follows  after  it  must  be 
understood  to  signify  a  certain  person,  and  would  be  nonsense  if  strained 
to  any  other  meaning,  is  as  much  a  libel  as  if  it  expressed  the  whole 
name.  Bourke  v.  Warren,  2  Car.  &  P.  307  ;  Roach  v.  Read,  2  Atk. 
469. 

A  caricature,  drawn  or  painted,  is  often  more  scandalous  than  any 
written  representation  ;  and  the  same  may  be  said  of  burning  a  person 
in  effigy,  and  other  similar  acts.  An  action  was  sustained  for  setting 
up  a  lamp  adjoining  the  dwelling-house  of  the  plaintiff,  and  keeping  it 
burning  in  the  day-time,  with  intent  to  convey  the  impression  that  the 
plaintiff  was  the  keeper  of  a  brothel.  Jefferies  v.  Duncowhe,  11  East, 
226.  A  libel  may  be  contained  in  liieroglyphics,  or  in  a  rebus,  or  ana- 
gram ;  or  in  language  which  is  obscure,  from  being  grossly  illiterate ;  or 
in  slang  terms,  whether  referring  to  specific  charges  or  not ;  or  by  an 
insinuation  in  the  form  of  an  interrogatory ;  or  by  comparing  another 
with  odious  characters  in  a  work  of  fiction.  Bujhy  v.  Thompson,  4 
B.  &  Ad.  821 ;  1  Nev.  &  Man.  485 ;  Reg.  v.  Gathercole,  2  Lew.  C.  C. 
225 ;  Wood<jate  v.  Ridemit,  4  F.  &  F.  202 ;  Sawyer  v.  Eifert,  2  N.  «fe 
McCord,  511. 

Responsibility  may  result  for  libelous  matter  contained  in  a  paper 
filed  in  court.     Thus,  where  the  defendant,  without  probable  cause, 
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maliciously  made  an  affidavit  containing  libelous  matter  and  filed  it  in 
a  suit  to  which  he  was  not  a  party,  whereby  the  ulaintitf  was  damaged 
in  his  business  and  in  his  reputation  as  a  good  citizen  and  an  honorable 
man,  the  defendant  was  held  liable  for  the  damage.  Kelhj  v.  Lajitte, 
28  La.  Ann.  435.  But  a  party  cannot  be  held  liable  in  damages  for 
allegations  set  up  by  him  in  his  pleadings  in  a  suit,  which  assail  the 
character  of  the  other  party,  when  it  appears  that  the  circumstances 
were  such  that  he  might  reasonably  have  believed  that  the  allegations 
were  true.      Wallace  v.  New  Orleans^  etc.^  R.  R.  Co.,  20  La.  Ann.  06. 

§  3.  What  publications  are  not  libqlous.  It  is  not  libelous, 
merely  to  write  of  a  person  that  he  has  done  something  in  bad  taste, 
or  that  he  has  kept  company  unworthy  of  his  position  in  society,  or  of 
his  position  in  his  profession.  Cla/y  v.  Roberts,  9  Jur.  (N.  S.)  580.  The 
following  notice  was  posted  up  in  a  public  room :  "  The  Rev.  J.  Rob- 
inson, the  plaintiff,  and  Mr.  J.  K.,  inhabitants  of  this  town,  not  being 
persons  to  whom  the  proprietors,  or  annual  subscribers,  think  it  proper 
to  associate  with,  are  excluded  from  this  room."  Held  not  actionable, 
for  the  reason  that  it  did  not  represent  the  plaintiff  as  an  improper 
person  for  general  society,  but  merely  stated  the  opinion  of  the  defend- 
ants, that  the  parties  excluded  were  not  suitable  persons  to  be  associated 
with  the  defendants,  and  did  not  necessarily  impute  any  thing  deroga- 
tory to  the  moral  character  of  the  parties  Ilarman  v.  Delany,  2  Str. 
898.  It  is  not  libelous  to  publish  in  a  newspaper  that  a  certain  physi- 
cian meets  homoeopathists  in  consultation,  though  the  declaration  alleges 
that  the  profession  regard  the  meeting  of  homoeopathists  in  consultation 
as  a  breach  of  professional  etiquette,  and  injurious  to  the  professional 
character,  reputation,  and  practice  of  a  physician.  Clay  v.  Roberts,  9 
Jur.  (N.  S.)  580  ;  11  W.  R.  649;  8  L.  T.  (JST.  S.)  397,  Exch. 

Publishing  of  a  tradesman,  that  his  goods  are  bad,  is  not  actionable, 
if  made  bona  fide,  and  is  true  ;  nor  a  statement  in  a  newspaper,  that  a 
certain  invention  is  different  from  what  the  inventor  represents  it  to  be, 
unless  falsely  and  maliciously  made.  Put  imputing  to  a  tradesman, 
that  he  is  in  the  habit  of  selling  goods  which  he  knows  to  be  bad,  would 
be  libelous.     Evans  v.  Harlow,  5  Q.  B.  624. 

Mere  puff's  between  rival  tradesmen,  the  one  depreciating  the  other's 
goods,  and  exalting  his  own  above  them,  are  not  libelous.  Evans  v. 
Harlow,  5  Q.  B.  624.  An  action  cannot,  therefore,  be  maintained  for 
an  imputation  that  the  goods  of  a  certain  dealer  are  inferior  to  those  of 
another,  although  the  imputation  be  false,  and  special  damage  be 
alleged.  Young  v.  Macrae,  3  B.  &  S.  264  ;  contra,  Western  Counties 
Manure  Co.  v.  Lawes  Chemical  Mamire  Co.,  L.  R.,  9  Exch.  222 ;  10 
Eng.  Rep.  395.     The  same  is  true  of  a  publication  consisting  of  the 
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certificate  of  a  professor  of  chemistry,  embodying  the  result  of  a  com- 
parison between  oils  §pld  by  the  plaintiff  and  defendant,  showing  that 
the  plaintiff 's  oil  was  inferior  to  the  defendant's  ( YouTig  v.  Macrae,  3 
B.  &  S.  264) ;  and  also,  of  a  publication  cautioning  the  public  to  deal 
with  the  agent  of  the  defendants,  if  they  wished  to  procure  genuine 
Franklin  coal,  and  stating  that  they  had  neither  sold  nor  shipped 
Franklin  coal  to  any  party  except  their  agent.  Boynton  v.  Reming- 
ton, 3  Allen,  397. 

A  publication  relative  to  a  person's  conduct  in  prosecuting  an  illegal 
business  which  involves  moral  turpitude,  or  may  fairly  be  held  to  affect 
his  general  character,  is  not  actionable.  Manning  v.  Clement,  7  Bing. 
362  ;  Chenery  v.  Goodrich,  98  Mass.  224.  But  it  is  otherwise  of  a 
publication  which  charges  fraud  beyond  an  illegal  transaction  ;  as  to 
publish  of  another  that  he  cheated  in  gambling  and  playing  at  dice. 
Greville  v.  Chaptnan,  5  Q.  B.  744. 

Publishing  of  another,  who  Jiad  been  found  guilty  of  selling  spirit- 
uous liquors  in  violation  of  law,  that  he  was  a  convicted  felon,  was 
held  not  libelous,  if  understood  by  the  public  to  mean  only  an  offense 
against  the  excise  law.  Perry  v.  Man,  1  R.  I.  263.  Charging  that 
the  plaintiff  has  figured  quite  prominently  in  some  of  the  squatter 
riots  is  not  libelous  per  se,  as  imputing  to  the  plaintiff  the  offense  of 
having  been  wrongfully  and  wantonly  engaged  in  committing  breaches 
of  the  peace.  Clar'ks  v.  Fitch,  41  Cal.  472.  Publishing  of  a  person 
that  he  forged  sentiments  and  words  for  Silas  Wright,  which  he  never 
uttered,  without  stating  what  the  sentiments  and  words  were,  is  not 
libelous.  Cramer  v.  NoonoM,  4  Wis.  231.  And  the  same  is  true  of 
a  report  of  the  condition  of  schools,  made  by  the  school  committee  to 
the  town,  and  published  by  the  defendants  in  their  ofiicial  capacity, 
pursuant  to  law,  stating  that  the  prudential  committee  employed  a 
teacher,  and  placed  her  in  charge  of  a  school,  contrary  to  law,  took 
possession  of  the  school-house,  and  forcibly  excluded  the  school  com- 
mittee, and  the  teachers  employed  by  them,  without  imputing  corrupt 
motives.     Shattuch  v.  Allen,  4  Gray,  540. 

As  injury  to  the  plaintiff's  character  in  public  estimation  is  the  basis 
of  the  action,  an  action  cannot  be  maintained  for  the  libelous  contents 
of  a  letter  delivered  to  the  party  himself,  and  not  exhibited  or  its  con- 
tents made  known  to  any  other  person.  Mcintosh  v.  Matherly,  9  B. 
Monr.  119.  (For  pri/vileged  com?nuniGations,  see  post,  304,  309,  art. 
3,  §§2  and  3.) 

§  4.  Of  tho  malicious  intent.  Miilicc  in  an  action  for  a  libel  con- 
sists in  intentionally  publishing,  without  justifiable  cause,  that  which 
is  injurious  to  the  character  of  another.     Ilagan  v.  Hendry,  18  Md. 
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177.  The  term  "  malice  "  does  not  necessarily  import  ill-will  toward  the 
party  injured,  but  only  that  the  defendant  in  publishing  the  libel  was 
actuated  hy  improper  and  nn justifiable  motives.  Com.  v.  J^onner,  9 
Mete.  410.  And  see  Gott  v.  Pulsifer,  122  Mass.  235.  Wlien  the 
natural  effect  of  the  language  of  the  publication  is  to  vilify  another, 
the  offender  is  deemed  in  point  of  law  to  have  intended  the  con- 
sequences resulting  from  his  act,  and  it  is  no  less  a  libel  if  there  was  no 
such  actual  intent.  Curtis  v.  Mussey,  6  Gray,  261 ;  Detroit  Daily 
Post  Co.  V.  McArthur,  16  Mich.  447 ;  Sanderson  v.  Caldwell,  45  N. 
Y.  (6  Hand)  398  ;  S.  C,  6  Am.  Rep.  105 ;  Baher  v.  Young,  44  111. 
42  ;  DiUard  v.  ColU7is,  25  Gratt.  343  ;  Burt  v.  MoBain,  29  Mich. 
266  ;  Lick  v.  Owen,  47  Cal.  252 ;  Ilarwood  v.  Keech,  6  N.  Y.  Sup. 
(T.  &  C.)  665  ;  S.  C,  4  Hun,  389.  And  see  Samuels  v.  Evening 
Mail  Asso.,  9  Ilun  i^.  Y.),  288.  Or  if  tlie  defendant  believed  that  the 
charge  was  true,  where  the  circumstances  show  an  indifference  to  its 
truth  or  falsity.  Ilaire  v.  Wilson,  9  B.  &  C.  643  ;  FisJier  v.  Clements 
10  id.  472  ;  Smart  v.  Blancliard,  42  N.  11.  137  ;  Whittemore  v.  Weiss, 
33  Mich.  348  ;  Wilson  v.  Noonan,  35  Wis.  321.  Where,  on  the  trial 
of  an  action  for  libel,  the  instruction,  which  the  court  was  asked  to 
give,  assumed  that  there  might  be  an  entire  want  of  malice  without 
making  any  distinction  between  the  malice  \vhich  the  law  implies 
from  the  wrongful  and  nidawful  publication,  and  that  which  has  its 
foundation  in  a  depraved,  wicked,  or  malignant  intention  to  injure 
and  defame,  it  was  held  that  the  instruction  was  properly  refused. 
Wilson  V.  Noonan,  27  Wis.  598. 

Although  the  gist  of  the  action  for  libel  is  the  malice,  or  intention 
of  the  defendant  to  injure  the  character  of  the  plaintiff,  and  malice  is 
implied  whenever  the  language  employed  is  libelous  (  Washburn  v. 
Cooke,  3  Denio,  110 ;  Lucas  v.  Case,  9  Bush  [Ky.],  297 ;  Byrhet  v. 
MonoJton,  7  Blackf.  [Ind.]  83),  yet,  as  the  degree  of  malice,  or  extent 
of  the  defendant's  disposition  to  injure  the  plaintiff's  character,  does 
not  always  fully  appear  from  the  libel  itself,  resort  may  be  had  to  tlie 
conduct  and  conversation  of  the  defendant.  Where  the  circumstances 
show  that  the  defendant  may  reasonably  be  supposed  to  have  had  a 
just  and  worthy  motive  in  making  the  charge,  the  law  ceases  to  infer 
malice  from  the  falsity  of  the  charge,  and  requires  of  the  plaintiff 
other  proof  of  its  existence.  Lewis  v.  Chapman,  16  N.  Y.  (2  Smith) 
372 ;  Siimnons  v.  Holster,  13  Minn.  249 ;  Liddle  v.  LLodges,  3  Bosw. 
(N.  Y.)  537.  When  the  burden  of  proving  express  malice  is  thus 
thrown  upon  the  plaintiff,  he  may  give  evidence  of  any  personal  lios- 
tility,  or  spite,  entertained  against  him,  by  the  defendant.  Fry  v. 
Bennett,  ^%  N.  Y.  (1  Tiff.)  324;  S.  C,  3  Bosw.  200.  An  intent  to 
YoL.  lY.—  37 
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villify  may  be  shown  by  threats,  or  other  language,  indicative  of  ill- 
will,  or  by  conduct  evincive  of  similar  feelings.  Hart  v.  Reed,  1  B. 
Monr.  (Ky.)  166;  Morgan  v.  Livingston,  2  Rich.  (S.  C.)  573.  As  if 
the  publication  were,  at  the  time,  known  to  be  false ;  or  was  made  with- 
out authority ;  or  indifference  was  manifested,  whether  the  charge  was 
true  or  false,  and  whether  the  plaintiff  was  injured  or  not ;  or  there 
was  a  neglect  to  repair  the  injury,  by  retracting  the  charge,  when  it 
was  discovered  to  be  false.  Moore  v.  Stevenson,  2T  Conn.  14 ;  Ilotcli- 
Tciss  V.  Porter,  30  id.  41-1.  The  publication  of  defamatory  matter  in 
a  way  more  injurious  than  was  required  would  afford  evidence  of 
malice ;  as  the  transmission,  nnnecessarily,  of  libelons  matter  by  tele- 
graph, or  by  postal  card,  when  it  might  have  been  sent  by  letter. 
Williamson  v.  Freer,  L.  E.,  9  C.  P.  393 ;  10  Eng.  R.  225 ;  43  L.  J.C. 
P.  161.  Distinct  libels  against  the  plaintiff  not  declared  on  may  be 
given  in  evidence,  to  show  the  quo  anirno  ( Yanderveer  v.  Siitphin,  5 
Ohio  St.  293 ;  Curtis  v.  Mussey,  6  Gray,  261 ;  White  v.  Saijicard,  33 
Me.  322) ;  but  not  subsequent  publications,  which  do  not  relate  to  the 
libel  in  suit.  Mix  v.  Woodward,  12  Conn.  262.  See  Pearson  v. 
Lemaitre,  6  Scott  N.  R.  607 ;  Schoonover  v.  Poioe,  7  Blackf.  (Lid.) 
202 ;  Flamingham  v,  Boucher,  AV  right  (Ohio),  746  ;  Root  v.  Lowndes, 
6  Hill,  518.  Ilandbiirs  circulated  by  the  defendant,  or  a  letter  written 
by  liim  to  the  plaintiff,  on  the  same  subject  as  the  libel,  would  be  good 
evidence  to  show  the  quo  animo  with  which  the  libel  was  published. 
Bond  V.  Douglas,  7  Car.  &  P.  626;  Tarpley  v.  Blabey,  2  Bing.  N. 
C.  437  ;  2  Scott,  642.  See,  also,  Cheritree  v.  Ro§gen,  67  Barb.  124. 
But  the  refusal  of  the  sub-editor  of  a  newspaper  to  publish  a  retraction 
of  a  libelous  article  published  in  such  newspaper  is  not  admissible  in 
evidence,  to  show  malice  on  tlie  part  of  the  proprietors  of  the  paper. 
Edsall  V.  Brooks,  2  Robt.  (N.  Y.)  414;  S.  C,  33  How.  191.  And  to 
maintain  an  action  for  an  alleged  libel  injurious  to  the  plaintift''s  bus- 
iness, it  is  not  enough  to  show  that  the  defendant's  publication  was 
false,  but  there  nmst  be  proof  of  malice  or  a  willful  puii^osc  to  inflict 
injury.  If  the  defendant  published  the  article  in  good  faith,  as  a 
warning  to  dealers  against  an  invasion  of  his  rights,  a  mistake  on  his 
part,  as  to  the  validity  of  his  right,  would  not  render  him  liable  to  an 
action,  llovey  v.  Tlie  Ruhher  Tip  Pencil  Co.,  57  N.  Y.  (12  Sick.) 
119  ;  15  Am.  Rep.  470  ;  Wren  v.  Weild,  L.  R.,  4  Q.  B.  730. 

All  persons  who  give  currency  to  a  libelous  publication  are  equally 
guilty  with  the  one  who  originated  it.  Cade  v.  Redditt,  15  La.  Ann. 
492.  It  is,  therefore,  no  justification  that  the  libelous  matter  Avas  ]ire- 
viously  published  by  a  third  person,  and  that  the  defendant  at  the  time 
of   the  publication  disclosed  the  name  of  that  pcrBon,  and  believed  all 
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the  statements  contained  in  tlie  libel.  Sans  v.  Joerris,  14  Wis.  663  ; 
ClarTcson  v.  McCarty^  5  Blackf.  (Ind.)  574.  So,  publishing  in  a  news- 
paper a  libelous  article  which  is  taken  from  another  paper,  giving  the 
authority,  contradicting  some  of  the  statements,  and  saying  nothing 
about  the  libelous  charges,  constitutes  libel.  Ilotchkiss  v.  Oliphant, 
2  Hill,  510.  And  a  person  cannot  protect  himself  from  responsibility 
for  a  libel  on  the  ground  that  the  libelous  matter  was  the  subject  of 
general  rumor  (Johnston  v.  Lanoe^  T  Ired.  [N.  C]  448) ;  nor  by  plead- 
ing his  ignorance  of  the  real  parties  who  are  attacked,  if  he  knows  the 
publication  to  be  libelous.     Dexter  v.  Spear^  4  Mason  (C.  C),  115. 

Although  an  article  in  a  newspaper  may  have  been  intended  by  the 
writer  to  be  libelous  and  to  apply  to  the  plaintiff,  yet,  if  the  publisher 
of  the  paper  did  not  know  that  the  article  applied  to  him,  but  sup- 
posed that  it  was  a  mere  fancy  sketch  or  fictitious  story,  the  publisher 
is  not  liable.  Smith  v.  Ashley^  11  Mete.  367.  But  where  a  book  or 
pamphlet  containiug  libelous  matter  is  sold  from  a  bookseller's  shop, 
in  the  nsual  course  of  trade,  it  is  no  excuse  that  the  bookseller  was 
ignorant  of  the  contents  of  the  book,  or  that  it  was  sold  by  a  servant 
when  the  master  was  absent,  and  had  no  knowledge  that  such  a  book 
had  ever  been  in  his  shop,  or  w^as  sold  on  his  account.  JV^utfs  Case, 
Fitzg.  47.  And  the  publisher  and  proprietor  of  a  newspaper  is  respons- 
ible for  a  hbel  published  therein,  though  inserted  by  his  employees  in 
his  absence  and  without  his  knowledge  or  consent  {Dunn  v.  Hall, 
Smith  [Lid.],  228  ;  S.  C,  1  Ind.  344  ;  Iliif  v.  Bennett,  4  Sandf.  [X. 
Y.]  120);  or  contrary  to  his  instructions.  Derrety.  Times  Newspaper, 
25  La.  Ann.  170. 

§  5.  Construction  of  the  language.  The  court  may,  in  its  dis- 
cretion, instruct  the  jury  that  the  publication  is,  in  point  of  law,  a  libel 
{Tuson  V.  Evans,  12  Ad.  &  E.  733  ;  Levi  v.  Milne,  4  Bing.  195) ;  but 
it  is  not  bound  to  do  so.  The  more  proper  course  is  for  the  judge  to 
define  what  is  a  libel,  and  to  leave  it  to  the  jury  to  say  whether  the 
publication  falls  within  that  definition.  Baylis  v.  Lawrence,  11  Ad. 
<fe  E.  105  ;  Hearne  v.  Stoimll,  12  id.  719  ;  Shattuck  v.  Allen,  4  Gray, 
540  ;  Hunt  v.  Dennett,  19  N.  Y.  (5  Smith)  173.  The  judge  may  charge 
the  jury  that  they  are  to  consider  the  entire  writing,  and  say  what  is 
its  meaning,  and  what  it  imputes  to  the  plaintiff,  as  to  motives,  objects, 
principles,  acts,  and  character ;  and  if  found  to  be  such,  according  to 
the  definition  given,  as  to  render  the  writing  libelous,  false,  and 
malicious,  the  verdict  must  be  for  the  plaintiff.  Graves  v.  Waller,  19 
Conn.  90.  AVhen  the  declaration  sets  forth  only  a  part  of  the  publica- 
tion and  the  whole  is  read  without  objection,  the  jury  may  consider 
the  whole,  in  order  to  determine  the  meaning  of  the  part   declared  on. 
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Goodrich  X.  Stone,  11  Mete.  486.  "Where  a  writing  alleged  to  be 
libelous  contains  malicious  statements  concerning  other  persons  beside 
the  plaintiff,  the  jury  may  infer  therefrom  that  what  is  said  of  the 
plaintiff  is  also  malicious.     Miller'  v.  Butler,  6  Cush.  71. 

Where  a  libel,  untrue  in  fact,  is  published  under  the  belief  that  it  is 
true,  the  question  whether  the  occasion  justified  the  act  is  one  of  law. 
Darhj  v.  Ouseley,  36  Eng.  L.  &  Eq.  518  ;  1  H.  &  K.  1.  If  there  be 
no  evidence  of  such  facts  and  circumstances  as  would,  if  found  by  the 
jury,  raise  either  an  absolute  or  qualified  justification  or  excuse,  the 
question  of  malice  is  a  legal  inference.  Bromage  v.  Prosser,  4  B.  & 
C  247 ;  Jarnigan  v.  Fleming,  43  Miss.  710 ;  Dillard  v.  CoUins,  25 
Gratt.  (Va.)  343  ;   Gott  v.  Pidsifer,  122  Mass.  235. 

When  the  language  of  an  alleged  libel  is  ambiguous  and  capable  of 
being  understood  in  an  innocent,  and  harmless,  as  well  as  in  an 
injurious  sense,  its  interpretation  is  a  question  for  the  jury.  But  if, 
upon  an  examination  of  the  whole  writing,  and  a  comparison  of  its 
different  parts,  it  appears  to  admit  of  no  just  construction,  except  one 
which  is  injurious  to  the  plaintiff,  its  meaning  is  to  be  determined  by 
the  court.  Haire  v.  Wilson,  9  B.  &  C.  643  ;  Flslier  v.  Clement,  10 
id.  472  ;  Iloare  v.  Silverlock,  12  Q.  B.  632  ;  Van  Vechten  v.  Hopkins^ 
5  Johns.  211 ;  Snyder  v.  Andrews,  6  Barb.  43 ;  Lewis  v.  Chapman^ 
16  N.  Y.  (2  Smith)  639  ;  Pittoeh  v.  O'Niell,  63  Penn.  St.  253  ;  3  Am. 
Rep.  544.  If  the  meaning  of  the  publication  is  so  obscure,  that  it  is 
incapable  of  being  understood,  the  action  cannot  be  maintained,  al- 
though the  plaintiff's  name  is  mentioned,  and  the  writing  was  evidently 
micant  to  annoy  him.  Capel  v.  Jones,  4  C.  B.  263.  But  the  case  ought 
always  to  be  submitted  to  the  jury,  unless  tlie  court  can  see  upon  the 
face  of  the  record  that  the  matter  is  not  libelous.  Fray  v.  Fray,  17 
C.  B.  (N.  S.)  603. 

The  question  as  to  tlie  person  referred  to  in  a  libelous  publication  is 
one  of  tact  to  be  determined  by  the  jury.  State  v.  Jeandell,  5  Ilar- 
ring.  (Del.)  475.  Likewise  as  to  the  question  whether  tlie  language  of 
the  j)ubHcation  was  intended  in  a  sense  injurious  to  the  plaintiff.  Sim- 
vujiis  V.  Morse,  6  Jones  (N.  C),  6;  Fd><<dl  v.  Brooks,  3  liob.  (N.  Y.) 
284;  Edwa/rds  v.  Chandler,  14  Mich.  471  ;  Pugh  v.  McCarty,^^  Ga. 
444.  And  so,  also,  is  the  question  as  to  the  fairness  of  a  rc])ort  of  pro- 
ceedings before  a  magistrate,  or  a  court  of  justice.  Street  v.  llie 
Licensed  Victuallers'  Soc,  22  W.  R.  553 ;  Risk  Allah  Bey  v.  White- 
hurst,  18  L.  T.  (N.  S.)  615;  Green  w.  Telfair,  20  Barb.  11;  Hvf  v. 
Bennett,  4  SandV.  (N.  Y.)  120. 

In  construing  an  alleged  libelous  publication,  it  is  the  duty  of  the 
court  and  jury  to  consider  the  scope  and   (tbject  of  the  whole  article. 
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and  to  understand  it  in  tlie  same  manner  that  others  would  naturally 
do,  without  a  strained  endeavor  to  palliate  the  offense.  Cooper  v. 
Greeley,  1  Denio,  358;  More  v.  Bennett,  48  N.  Y.  (3  Sick.)  472; 
Stewart  v.  ^Y^lson,  23  Minn.  449.  Where  the  alleged  libel  was  as 
follows:  "Threatening  letters.  The  Middlesex  grand  jury  have 
returned  a  true  bill  against  a  gentleman  of  some  property,  named 
French ;  "  it  was  lield  that  the  words  could  not  be  read  in  any  other 
sense,  than  that  the  grand  jury  had  found  a  true  bill  against  the  plain- 
tiff, whose  name  was  French,  for  sending  threatening  letters,  and  that 
such  a  bill  imported  an  unlawful  threatening  letter.  Ilaroey  v. 
French,  1  Cr.  &  M.  17.  When  it  is  doubtful  whether  the  language 
imputes  any  thing  injurious  to  the  plaintiff",  the  question  for  the  jury 
is  not  whether  the  intention  was  to  injure  the  plaintiff,  but  whether 
the  tendency  of  the  publication  is  injurious  to  him.  Fisher  v. 
CUment,  10  B.  &  C.  472.  Where,  from  the  fact  that  a  blank  was  left 
for  the  name,  or  only  initials  were  given,  or  that  a  fictitious  name  was 
introduced,  it  is  doubtful  whether  or  not  the  plaintiff  was  intended, 
witnesses  are  competent,  who  from  their  knowledge  of  the  parties,  and 
the  circumstances,  are  able  to  form  a  conclusion  as  to  the  defendant's 
intention,  and  the  application  of  the  libel.  And  the  declarations  of 
spectators,  when  they  look  at  a  libelous  picture  publicly  exhibited,  is 
evidence  to  show  that  it  was  meant  to  represent  the  party  alleged  to 
have  been  libeled.  De  Bost  v.  Beresford,  2  Camp.  512;  Meriwether 
V.  Turner,  19  L.  J.  C.  P.  10;  Smart  v.  Blanchard,  42  N.  II.  137; 
DeArmond  v.  Armstrong,  37  Ind.  35.  But  in  action  for  a  libel  con- 
tained in  a  newspaper,  it  is  not  proper  to  show  by  a  witness  that  on 
reading  the  article  he  considered  that  the  plaintiff  was  the  person  in- 
tended. White  v.  Sayward,  33  Me,  322 ;  Goodrich  v.  Stone,  11 
Mete.  486. 

Where  "perjury"  has  been  charged  in  an  alleged  libel,  it  is  for  the 
jury  to  determine,  by  a  scrutiny  of  the  whole  publication,  whether  the 
word  was  used  by  the  defendant  in  a  popular  sense,  or  as  charging  the 
technical  crime  of  perjury.  Hawkins  \.  New  Orleans  Printing,  etc., 
Co.,  29  La.  Ann.  134. 

§  6.  What  is  a  publication.  A  publication  of  the  libel,  which  is 
necessary  to  complete  the  offense  and  render  it  actionable,  may  be 
effected  in  a  variety  of  ways,  as  by  distributing,  speaking,  singing, 
sending  it  by  telegraph,  or  showing  it;  and  the  fact  of  publication 
ma}'^  be  gathered  from  the  whole  declaration,  without  special  averment. 
Bexx.  Burdett,  4  B.  &  Aid.  126;  Baldioin  v.  Flphinston,  2  W. 
Bl.  1037  ;  WiUiamson  v.  Freer,  L.  E.,  9  C.  P.  393  ;  10  Eng.  Rep. 
225;  Entichy.  Carrington,  11   St.  Tr.  321;  Bex  v.  Almon,  5   Burr. 
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2689;  Resp  v.  Davis,  3  Yeates  (Penn.),  128  One  who  knowingly 
circulates  a  libel,  publishes  it.  But  to  constitute  a  publication  it  is 
not  necessary  that  the  contents  of  the  "writing  should  be  communi- 
cated to  the  public  generally.  It  is  sufficient,  if  they  are  made  known 
to  a  single  third  person.  Reading  a  libelous  letter  aloud  to  another 
constitutes  a  publication.  Snyder  v.  Andrews,  6  Barb.  43.  Where 
the  writer  of  a  letter  containing  a  libel,  after  sending  it  sealed,  re- 
marked in  the  presence  of  several  persons  that  he  got  another  to  write 
the  letter  for  him,  that  he  put  his  name  to  it  and  kept  a  copy,  and 
then  stated  the  contents  of  the  letter  without  exhibiting  it  or  the 
copy,  it  was  held  a  publication  of  the  libel.  Adams  v.  Lawson,  17 
Gratt.  (Va.)  250.  When  a  letter  is  given  to  a  person  to  copy,  the 
copy  immediately  sent  to  a  foreign  country,  and  the  original  kept 
iu  the  defendant's  possession,  it  is  a  publication  here,  although  the 
person  abroad,  to  whom  the  letter  is  addressed,  does  not  understand 
the  language  in  which  the  letter  is  written.  Kiene  v.  Huff,  1  Iowa, 
482. 

If  a  person  wraps  up  a  libelous  publication  and  sends  it  into  an- 
other county  by  a  boy,  the  person  sending  the  paper  publishes  it  and 
not  the  boy,  who  is  ignorant  of  the  contents  of  the  paper.  Hex  v. 
BurdetU  4  B.  &  Aid.  125.  So,  the  innocent  delivery  of  a  sealed  letter 
by  a  postmaster,  or  by  another  at  his  request,  would  not  bo  a  publica- 
tion of  a  libel,  which  was  in  the  letter  without  his  knowledge.  But  it 
would  be  a  publication  if  he  knew  any  tiling  of  the  libel  before 
delivery,  or  circulated  others  of  the  same  kind  after  knowledge  of  it ; 
and  his  acts  and  declarations,  at  the  time  of  the  delivery  of  the  letter, 
would  be  evidence  of  knowledge.  Layton  v.  Harris,  3  Ilarring. 
(Del.)  406. 

It  has  been  seen,  ante,  287,  §  3,  that  when  a  letter,  containing  a  libel, 
is  written  to  and  received  by  the  plaintiff  alone,  it  is  not  such  a  publica- 
tion as  will  support  an  action.  Phillips  v.  Jansen,  2  Esp.  624  ;  Lyle 
v.  Olason,  1  Caincs  (N".  Y.),  581 ;  Mcintosh  v.  Matherly,  9  B.  Monr. 
(Ky.)  119.  Where,  therefore,  a  libelous  letter,  folded  but  not  sealed, 
was  delivered  to  another  to  be  carried  to  the  plaintiff,  and  was  so  con- 
veyed by  him,  but  without  reading  it,  it  was  held  that  an  action  would 
not  lie.  Clutterhuck  v.  Chaffers,  1  Stark.  471.  And  throwing  a  sealed 
letter  addressed  to  the  ])laintiff  into  the  inclosurc  of  another,  who 
delivers  it  to  the  plaintiff,  is  not  a  publication,  although  tlie  plaintiff 
afterward  repeats  the  contents  of  the  letter  publicly,  and  the  defendant 
acknowledges  that  he  is  the  author  of  it.  Fonville  v.  McNease,  Dudley 
('S.  C),  303.  ]>ut  where  the  dcifendant  wrote  a  letter  containing  a  libel 
to  the  plaintiff,  knowing  that  the  clerk  of  the  plaintiff  in  his  absence 
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was  in  the  luabit  of  opening  tlie  plaintiff's  letters,  and  the  letter  was 
received  and  opened  by  the  clerk  before  it  was  seen  by  the  plaintiff,  it 
was  held  that  there  was  sufficient  evidence  for  the  jury  to  consider 
whether  the  defendant  did  not  intend  to  put  the  clerk  in  possession  of 
the  letter,  and  if  he  did,  it  amounted  to  a  publication,  T)d<icroix  v. 
ThevenoL  2  Stark.  63.  And  where  a  letter  containiuii'  a  libel  aorainst 
the  plaintiff,  and  addressed  to  the  plaintiff's  clerk,  was  opened  by  the 
plaintiff  and  shown  to  his  clerk,  it  "was  held  to  be  a  publication  by  the 
defendant.  Ahem  v.  Maguire,  Arms,  M.  <k  O.  (Ir.)  3.  There  may 
be  a  publication,  although  the  person  to  whom  the  libel  is  shown  is 
enjoined  to  keep  it  secret.  McGowan\.  Ma^iifee,  7  Monr.  (Ky.)  314. 
But  where  a  person  has  a  libelous  caricature  in  his  house,  it  is  not  a 
publication  for  him  to  show  it  to  another  upon  being  asked  to  do  so. 
jS7mth  V.  Wood,  3  Camp.  323. 

A  sealed  letter  addressed  and  delivered  to  the  wife,  containing  a 
libel  on  her  husband,  is  a  publication.  Sclienck  v.  Schenck,  1  Spencer 
(N.  J.),  208  ;  Wenman  v.  Ash,  13  C.  B.  837  ;  22  L.  J.  C.  P.  190.  But  it 
was  doubted  whether  the  sending  of  a  libelous  letter  to  the  husband, 
reflecting  on  the  wife,  would  be  a  sufficient  publication  to  sustain  an 
action.  Id.  Per  Jervis,  C.  J.  When  a  letter  is  sent  by  mail,  it  is 
yriina  facie  evidence  that  the  person  to  whom  it  was  addressed  received 
it  in  due  course.  Warren  v.  Warren,  1  Cr.  M.  &  R.  250.  Where 
two  persons  compose  a  libelous  letter,  which  is  written  by  one  of  them, 
and  sent  through  the  post-office  to  a  third  party,  it  is  a  publication  by 
both.  Miller  v.  Butler,  6  Cash.  71.  The  responsibility  of  the  writer 
of  a  libelous  letter,  who  sends  it  by  mail  to  another  person,  is  not 
confined  to  the  consequences  of  communicating  the  libel  to  the  party 
to  whom  the  letter  is  addressed,  but  extends  to  the  tendency  and  con- 
sequences of  j^utting  the  libel  in  circulation.  Id.  If  a  libelous  letter 
be  sent  by  mail,  it  is  a  publication,  by  the  person  sending  it,  in  any 
county  into  which  the  letter  is  in  consequence  carried.  Where,  there- 
fore, the  writer  of  a  libel  mailed  it,  addressed  to  A,  in  the  county  of  B, 
and  it  was  in  consequence  sent  into  that  county,  and  thence  into  the 
county  of  C,  where  A  received  and  read  it,  it  was  held  to  be  a  publica- 
tion in  the  county  of  C.     Rex  v.  Watson,  1  Camp.  215. 

When  a  libel  is  published  in  a  newspaper,  that  fact  alone  is  suffi- 
cient to  charge  the  proprietor  of  the  newspaper  with  its  publication ; 
ajid  it  is  not  a  defense  that  he  never  saw  the  libel ;  did  not  know  of  its 
publication  until  it  was  sent  to  him,  and  that  a  retraction  was  after- 
ward published  in  the  same  paper.  Com.  v.  Morgan,  107  Mass. '199  ; 
Ferret  v.  Times  Newspaper,  25  La.  Ann.  170.  Every  sale  of  a  news- 
paper containing  a  libel  is  a  fresh  publication.     Where,  therefore,  an 
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action  was  brought  for  a  libelous  article  in  a  newspaper  published  sev- 
enteen years  previous,  to  which  the  statute  of  limitations  was  pleaded, 
it  was  held  a  sufficient  answer  to  the  plea  that  a  co23y  of  the  paper  had 
been  purchased  from  the  defendant  by  the  plaintiff  within  the  six 
years.  And  where  there  was  a  sale  of  a  copy  of  a  newspaper  to  a 
messenger  sent  by  tlie  plaintiff'  to  obtain  it,  it  was  held  a  sufhcient 
publication  to  sustain  an  action.  A  copy  of  the  newspaper  in  which 
the  libel  appeared,  with  proof  that  the  defendant  acknowledged  that 
he  handed  it  to  the  editor  for  insertion,  is  evidence  of  publication. 
Woodbtirn  v.  Miller,  Cheves  (S.  C),  194. 

The  willful  or  intentional  delivery  of  a  libel  by  a  bookseller  or  ped- 
dler is  a  pubhcation  of  it,  although  the  party  delivering  it  had  no  knowl- 
edge of  its  contents.  Bac.  Abr.,  tit.  Libel.  But  a  porter  who,  in  the 
course  of  his  employment,  delivers  a  parcel  containing  libelous  matter, 
is  not  liable,  if  he  knew  nothing  of  the  contents  of  the  parcel.  Dai/ 
V.  Bream,  2  Mood.  &  Rob.  54. 

The  publication  may  be  accidental,  as  where  a  libel  is  by  mistake 
addressed  and  mailed  to  the  plaintiff's  employer  instead  of  to  the  plain- 
tiff himself.  Fox  v.  Broderich,  14  Irish  C.  L.  E.  453.  Bat  it  has 
been  doubted  M'hether  an  action  would  lie,  if  a  gentleman  applied  to 
by  another,  by  letter,  relative  to  the  character  of  a  servant,  should 
reply,  in  good  faith,  stating  acts  of  dishonesty  and  innnorality  com- 
mitted by  the  servant,  and  by  mistake  should  direct  his  reply  to  a  per- 
son different  from  the  inquirer,  tliough  of  the  same  name.  Harrison 
V.  Bush,  5  E.  &B.  350. 

The  publica^on  may  be  through  the  instrumentality  of  an  agent 
{Edwards  v.  Wooten,  12  Rep.  35 ;  JVutt^s  Case,  Fitzg.  47  ;  Bex  v. 
Almon,  5  Burr.  2689 ;  Bex  v.  Walter,  3  Esq.  21  ;  Plunlett  v.  Coh- 
hett,  5  id.  136) ;  although  the  agent  changes  the  language  of  the  libel 
and  only  gives  the  sense  and  substance  of  it.  Parkes  v.  Prescott^ 
L.  R.,  4  Exch.  169 ;  38  L.  J.  Exch.  105.  When  a  person  writes  an 
article  for  publication  and  gives  it  to  the  publisher  of  a  German  paper 
to  be  translated  by  him  into  German,  and  so  published,  the  writer  of 
the  article  makes  such  pubhslier  his  agent  in  that  belialf,  and  is  respon- 
sible for  its  puljlication,  although  the  translation  is  inaccurate.  Wilson 
V.  Noonan,  27  AVis.  598.  But  where  the  defendant's  daughter,  who 
was  ein})]()yed  by  him  to  make  out  liis  l)ills  and  write  letters  for  liim  on 
matters  of  business,  wrote  and  pulilished  a  ]i])el  against  the  ])]aintiff  hi 
her  fatlier's  name,  it  was  held  that  he  was  not  liable  therefor,  a  priiK'ii)al 
only  being  responsible  for  the  acts  of  his  agent  within  the  limits  of  the 
authority  delegated  to  the  agent.  Ilarding  v.  Greening,  1  Moore,  479 ; 
1  Holt's  N.  P.  531. 
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In  case  of  doubt  whether  there  has  been  any  publication,  it  is  a 
question  for  the  jury ;  but,  where  the  facts  are  undisputed,  the  ques- 
tion of  piibHcation  is  one  of  law,  for  the  court.  Baldwin  v.  Elpldn- 
ston,  2  W.  Bl.  1037 ;  Delacroix  v.  TJievenot,  2  Stark.  63  ;  Glutter- 
huch  V.  Chaffers,  1  id.  471.  It  is  evidence  of  publication  that  the 
newspaper  came  from  the  defendant's  office,  and  is  a  copy  of  an  edi- 
tion of  the  same  date.  State  v.  Jeandell,  5  Harring.  (Del.)  475. 
Where  a  printed  song  which  was  libelous  was  sung  in  the  streets,  and 
afterward  destroyed,  the  person  M'ho  sung  the  song  was  allowed  to 
testify  that  a  paper  produced  was  a  copy  of  the  song  that  was  sung. 
Johnson  v.  Hudson,  7  Ad.  &  E.  233,  n.  Where  a  libel  is  circulated, 
the  fact  that  it  is  in  the  defendant's  handwriting  is  prhna  facie  evi- 
dence that  he  published  it.  Mullett  v.  Ihdton,  4  Esp.  248  ;  Giles  v. 
State,  6  Ga.  276  ;  McCoomhs  v.  Tuttle,  5  Blackf.  (Ind.)  431.  If  the 
libel  has  marked  peculiarities  in  spelling,  or  composition,  writings 
of  the  defendant  relative  to  the  plaintiff,  exhibiting  similar  peculiaii- 
ties,  are  admissible  in  evidence,  to  show  that  the  defendant  was  the 
author  of  the  libel.  Broohes  v.  Tiehhorne,  5  Exch.  929.  But  proof 
that  a  person  communicated  partly  in  writing  and  partly  in  conversa- 
tion, the  materials  from  which  another  composed  a  libel  is  not  evidence 
of  publication.  Cochran  v.  Butterfield,  IS  N.  11.  115.  The  mali- 
cious intent  in  making  the  publication  may  appear  from  the  writing 
itself  and  from  the  circumstances.  Schench  v.  Schench,  1  Spencer 
(isT.  J.),  208.  Where  the  writing  is  exhibited  without  the  consent  of 
the  author,  it  is  not  a  publication  as  to  him.  Barrow  v.  Lewellin, 
Hob.  62  ;  ^Veir  v.  IIoss,  6  Ala.  881.  A  confession  by  the  defendant 
that  he  wrote  the  libel  is  not  an  admission  of  the  publication  of  it  by 
him.     Case  of  the  Seven  Bishoj)s,  4  St.  Tr.  304. 

ARTICLE  IL 

ACTIONS    FOR    LIBELS. 

Section  1.  In  general.  A  person  whose  character  has  been 
assailed  by  a  defamatory  publication  is  entitled  to  an  action  at  law 
therefor  against  the  libeler,  in  which  he  may  recover  damages  for  the 
injury.  The  treatment  of  libels  in  general,  in  the  preceding  article, 
necessarily  led  to  the  consideration  of  the  grounds  upon  which  an  action 
can  be  sustained,  and  it,  therefore,  only  remains  in  this  place  to  speak 
of  the  presentation  by  the  plaintiff  of  his  case. 

The  very  language  of  the  writing  alleged  to  be  libelous  must  be 
set  out  in  the  declaration,  in  order  that  the  court  may  see  that  it  is 
Vol.  IY.—  38 
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capable  of  the  interpretation  vrhich  the  plaintiff  seeks  to  put  upon  it, 
and  of  producing  the  injury  which  is  claimed  to  have  resulted ;  and 
that  the  defendant  may  be  apprised  of  the  charge,  and  be  able  to  shape 
his  defense.  Cook  v.  Cox,  3  M.  &  S.  116;  Wood  v.  Brown,  6  Taunt- 
169  ;  Wright  v,  Clements,  3  B.  &  Aid.  503  ;  Parsons  v.  Bellows,  6 
JS".  H.  289  ;  Yundt  v.  Yundt,  12  Serg.  &  K.  427  ;  Winter  v.  Bono- 
van,  8  Gill  (Md.),  370  ;  Forsyth  v.  Edmiston,  6  Diier  (N.  Y.),  653  ; 
ILee  v.  Kane,  6  Gray,  495  ;  Taylor  v.  Moran,  4  Mete.  (Ky.)  127  ;  Zeig  v. 
Ort,  3  Chand.  (Wis.)  26  ;  Bagley  v.  Johnston,  4  Eich.  (S.  C.)  i^2.  The 
entire  publication  need  not,  however,  in  general  be  set  out,  but  only  the 
libelous  passages,  even  though  the  latter  refer  to  other  parts  of  it,  pro- 
vided the  part  set  out  is  in  itself  distinct  and  intelligible.  Bucking- 
ham V.  Murray,  2  C.  &  P.  46  ;  Whittaker  v.  Freeman,  1  Dev.  .  (N. 
C.)  271 ;  Whiting  v.  Smith,  13  Pick.  364  ;  Spencer  v.  McMasters,  16 
111.  405.  But  if  the  rest  of  the  writing  contains  a  qualification  of  the 
meaning  of  the  parts  which  are  claimed  to  be  libelous,  or  if  a  sub- 
stantial difference  of  construction  would  arise  upon  the  whole  publica- 
tion, it  should  be  set  out  in  full.  Rutherford  v.  Evans,  6  Biug.  451. 
A  libel  written  in  a  foreign  language  must  be  set  out  in  the  original 
with  a  translation  showing  its  application  to  the  plaintiff".  Zenohio  v. 
Axtell,  6  Term  B.  162.  If  the  libel  set  out  vary  from  that  wliich 
is  proved,  in  any  material  respect,  from  omissions,  or  additions,  affecting 
its  meaning,  the  variance,  unless  the  declaration  is  amended,  will  be 
fatal  to  the  action.  Bell  v.  Byrne,  13  East,  554  ;  Tahart  v.  Tipper, 
1  Camp.  350  ;  Cartwright  v.  Wright,  5  B.  &  Aid.  615  ;  Winter  v.  Do7i- 
ovan,  8  Gill  (Md.),  370  ;  Street  v.  Bushnell,  24  Mo.  328 ;  Birch  v. 
Benton,  26  id.  153;  McCoomlsY.  Tattle,  5  Blackf.  (Ind.)  431. 

If  the  libel  be  not  direct,  but  only  by  allusion,  its  meaning  must  be 
pointed  out  by  explanatory  innuendoes.  State  v.  Neese,  2  Taylor  (N. 
C),  270.  When,  however,  the  iil)elous  character  of  the  writing  set  out 
is  apparent  on  its  face,  irinyendoes  are  Unnecessary.  Gage  v.  Shelton, 
3  Rich.  (S.  C.)  242.  Where  the  plaintiff  is  not  mentioned  by  name  in 
the  publication,  such  facts  and  circumstances  should  be  alleged  by  M-ay 
of  inducement,  as  make  it  plain  that  ho  was  the  person  intended. 
Miller  v.  Maxwell,  16  Wend.  9.  And  when  the  libel  does  not  on  its 
face  appear  to  relate  to  the  ])laintiff,  it  must  be  shown  in  wliat  way  it 
relates  to  him,  notwithstaTidiiig  the  ])revious  averment  that  it  was  ]>ub- 
lished  of  and  concerning  him.  Clement  v.  Fisher,  7  P>.  &  C.  459 ; 
Stockley  v.  Clement,  4  Binf^.  162.  If  the  libel  cannot,  by  any  fair 
and  reasonable  intendment,  from  the  language  itself,  be  construed 
as  reflecting  upon  the  plaintiff,  the  court  will  not,  in*  the  absence  of  a 
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collo(piium  pointini^  to  its  meaning,  or  an  arerinent  of  special  damage, 
put  a  libelous  construction  upon  it.     Cajyel  v.  Jones^  4  C.  B.  259. 

Although  malice  in  law,  or  fact,  is  essential  to  the  action,  yet  the 
word  "  maliciously  "need  not  be  used ;  but  any  form  of  language  will 
suffice,  from  which  the  malicious  intent  can  be  inferred.  White  v. 
Hicholls,  3  How.  (U.  S.)  266.  The  allegation  that  the  defendant  pub- 
lished a  malicious,  injurious,  and  unlawful  advertisement,  is  good  with- 
out the  word  "  false."     liowe  v.  I^oach,  1  M.  &  S.  304. 

The  libel  itself  must  be  produced  and  shown,  or  read  to  the  jury, 
unless  it  has  been  lost  or  destroyed  ;  in  which  case  secondary  evidence 
may  be  given  of  its  contents.  Wright  v.  Woodgate,  2  Cromp.,  M.  & 
R.  573.  But  before  any  evidence  can  be  given  of  the  contents  of  a 
libel,  'prima  facie  evidence  must  be  given  of  a  publication  by  tlie  de- 
fendant. In  general,  where  the  declaration  avers  the  existence  of  par- 
ticular facts,  and  that  the  publication  was  of  and  concerning  those  facts, 
their  existence,  if  material,  must  be  proved.  Teesdale  v,  Cleinent,  1 
Chit.  903. 

Where  the  name  of  the  plaintiff  is  not  mentioned  in  the  libel,  wit- 
nesses may  be  introduced  to  testify  that  they  were  acquainted  with 
the  parties,  and  familiar  with  the  relations  existing  between  them  im- 
mediately prior  to  and  at  the  time  the  publication  was  made,  and  that, 
on  reading  it,  they  understood  it  to  apply  to  the  plaintiff.  Russell  v. 
Kelle^j,  44  Cal.  641 ;  13  Am.  Kep.  169  ;  Briggs  v.  Bijrd,  11  Ired.  353  ; 
Howe  Machine  Co.  v.  Sottder,  58  Ga.  64  ;  White  v.  Sayward,  33  Me. 
3^2  ;  Snell  v.  Snow,  13  Mete.  278  ;  contra,  Van  Vechten  v.  Hopkins,  5 
Johns.  211 ;  Rangier  v.  Hummel,  37  Penn.  St.  130.  And  a  subsequent 
publication  made  by  the  defendant,  in  which  the  plaintiff  is  referred  to 
by  name,  is  admissible  in  evidence,  for  the  purpose  of  showing  that  the 
plaintiff  is  the  one  referred  to  in  the  libel.  Russell  v.  Kelly,  44  Cal. 
641  ;  13  Am.  Rep.  169. 

Unless  the  occasion  is  such  as  repels  the  presumption  of  malice, 
malice  in  fact  need  not  be  proved  except  for  the  purpose  of  enhancing 
the  damages.  Although  the  communication  is  privileged,  slight  evi- 
dence of  malice  will  be  sufficient  to  sustain  the  action.  Fowles  v. 
Bowen,  30  N.  Y.  (3  Tiff.)  20  ;  Pool  v.  Devers,  30  Ala.  672  ;  Rich- 
ardson V.  Roberts,  23  Ga.  215.  Other  similar  publications  made  by  the 
defendant  on  the  same  or  the  following  day,  are  admissible  in  evidence 
to  show  malice.      Whittemore  v.   Weiss,  33  Mich.  348. 

§  2.  Who  may  sue.  The  proper  party  plaintiff  is  the  person 
immediately  injured,  and  not  one  who  may  be  indirectly  or  remotely 
affected  by  the  libel.  Harvey  v.  Coffin,  5  Blackf.  (Ind.)  566  ;  Loug- 
head  V.  Bartholomew,  Wright  (Ohio),  90.     Where  a  bill  in  equity 
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cliarged  two  persons  witli  the  fraudulent  alteration  of  written  instru- 
ments, without  specifying  which  of  them  did  it,  it  was  held  that  an  action 
therefor  might  be  brought  bj^  either  of  them.  Forhes  v.  Johnson,  11 
B.  Monr.  (Kj.)  -18.  When  the  libel,  though  apparently  applicable  only 
to  a  class  of  persons,  is  yet  capable  of  being  directly  applied  to  an  in- 
dividual of  that  class,  an  action  may  be  maintained  by  him.  Fanu  v. 
Malcomson,  1  Clark  &  Fin.  (N".  S.)  fi37.  At  common  law,  where  the 
libel  is  against  the  Avife,  the  action  must  be  brought  in  the  names  of 
the  husband  and  wife.  If  the  defamation  be  against  both  of  them,  a 
separate  action  must  be  brought  for  the  injury  to  him,  and  a  joint  action 
for  the  injury  to  the  wife.  Ebersoll  v.  Krug,  3  Binn.  (Penn.)  555  ; 
Hart  V.  Crow,  7  Blackf.  (Ind.)  351  ;  J^ash  v.  Somnier,  20  Penn.  St. 
159;  Gazynski  v.  Colhurn,  11  Cusli.  16  ;  P enters  v.  England,  1  Mc- 
Cord  (S.  C),  1-1.  An  action  for  a  libel  against  partners  in  their  trade 
may  be  brought  by  them  jointly,  and  they  may  sue  in  the  firm  name. 
Ilaitlandx.  Goldney,  2  East,  1:26  ;  Forster  v.  Laioson,  11  Moore,  360  ; 
Giraud  v.  Beach,  3  E.  D.  Smith  (IST.  Y.),  337.  Where  a  libel  concern- 
ing partners  in  their  partnership  business  is  actionable  per  se,  either  part- 
ner may  sue  separately  to  recover  damages  for  the  injury  sustained  by 
him,  notwithstanding  the  firm  is  also  injured.  Taylor  v.  Church,  3  E.  D. 
Smith  (N.  Y.),  279  ;  Tail  v.  Culhertson,  57  Barb.  9 ;  S.  C.  affirmed,  6 
Alb.  L.  J.  177.  An  action  brought  jointly  by  the  members  of  a  fire 
company,  for  a  publication  accusing  members  of  the  company  of  theft, 
without  naming  individuals,  cannot  be  sustained ;  the  members  of  the 
company,  not  being  partners,  nor  so  situated  that  the  accusation  could 
affect  them  injuriously  as  a  company.  Giraud  v.  Beach,  3  E.  D. 
Smith  (N.  Y.),  337.  A  corporation  may  sue  at  common  law,  for  words 
falsely  and  maliciously  written  and  published  of  it,  in  the  way  of  its 
trade  or  business,  or  of  its  property,  or  concerns,  or  of  its  officers,  serv- 
ants, or  members,  by  reason  of  which  special  damage  is  sustained  by 
the  corporation.  Metrop.  Saloon  Omnibus  Co.  v.  JIawkms,  4  II.  &  N. 
90  ;  Trenton  Ins.  Co.  v.  Perrine,  3  Zabr.  (N.  J.)  402.  Upon  the 
death  of  a  party  the  action  does  not  survive.  Nettleton  v.  Dlnehart, 
6  Cusli.  543. 

§  3.  Who  may  be  sued.  An  action  may  be  brought  against  the 
disseminator  of  a  lil)elous  publication  as  well  as  against  the  person 
who  originated  it.  Wiiere  two  persons  unite  in  the  libel  they  may  both 
be  made  defendants  {Ma'dland  v.  Goldney ,  2  East,  426 ;  Wehh  v. 
Cecil,  9  B.  Monr.  [Ky.]  198) ;  and  an  action  may  be  brought  against  the 
linsband  and  wife  for  a  libel  pul)lished  by  them  jointly.  CatieraU  v. 
Kenyon,^  Q.  P>.  310;  Kvyworth  v.  Jlill,  3  B.  &  Aid.  685.  The 
writer  of  a  libel   may  be  sued,  notwithstanding  an  action  has  been 


LIBEL.  301 

brought  against  the  piililislier  for  the  same  libel.  Frescoe  v.  May,  2 
F.  <Sc  F.  123.  But  where  the  proprietor  of  a  paper  has  been  convicted 
and  fined  for  a  libel  inserted  in  the  paper  without  his  knowledge  and 
consent,  he  cannot  recover  against  the  editor  the  amount  of  the  fine. 
Colhiirri  V.  Patmore,  1  C.  M.  &  E..  73.  A  corporation  aggregate  may- 
compose  and  publish  a  libel,  and,  by  reason  thereof,  become  liable  to 
an  action  for  damages  by  the  person  of,  and  concerning  whom,  the  words 
were  composed.  Whitfield  v.  Southeastern  R.  Li.  Co.,  Ell.  Bla.  &  E. 
115  ;  Alexander  v.  Northeastern  R.  R.  Co.,  L.  J.  Q.  B.  152 ;  Phila., 
etc.,  R.  R.  Co.  V.  Qtmjley,  21  How.  (U.S.)  202 ;  Aldnch  v.  Press  Print- 
ing Co.,  9  Minn.  133;  Maynard  v.  Fireman^ s  Fund  Ins.  Co.,  34  Cal. 
48  ;  S.  C,  47  id.  207  ;  Tinas  v.  Merchants'  Miit.  Ins.  Co.,  27  La.  Ann- 
367 ;  Howe  Machine  Co.  v.  Souder,  58  Ga.  64.  Thus  it  is  well  set- 
tled that  a  printing  and  publishing  corporation  may  be  held  liable  in  a 
civil  action  for  libel.  Johnson  v.  St.  Louis  Dispatch  Co.,  2  Mo.  App. 
R.  565. 

§  4.  Damages.  It  is  the  duty  of  the  court  to  properly  instnict  the 
jury  as  to  the  rule  of  law  in  relation  to  damages.  Duncan  v.  Brov^n, 
15  B.  Monr.  (Ky.)  186.  The  spirit  and  intention  of  a  person  in  pub- 
lishing a  libel  are  proper  to  be  considered  by  the  jury  in^  estimating 
the  injury  done  to  the  plaintiff.  Such  evidence  cannot  be  excluded  on 
the  ground  that  it  may  disclose  another  and  different  cause  of  action ; 
and  either  party  may  introduce  evidence  to  prove  or  disprove  the  exist- 
ence of  a  malicious  motive  in  the  publisher  of  defamatory  matter. 
Pearson  v.  LeMaitre,  6  Scott  N.  R.  607 ;  Jellison  v.  Goodwin,  43 
Me.  287.  Where  express  malice  is  proved,  the  jury  may  give  (exem- 
plary damages.  Kinney  v.  Ilosea,  3  Ilarring.  (Del.)  397 ;  Taylor  v. 
Church,  8  N.  Y.  (4  Seld.)  452 ;  Symonds  v.  Carter,  32  N.  H.  458  ; 
see  Samuels  v.  Fvening  Mail  Ass.,  9  Hun  (N.  T.),  288.  When  a 
subsequent  publication  is  proved  to  show  the  animus  of  the  defend- 
ant, and  the  judge  in  his  charge  leaves  it  to  the  jur}^  to  find  whether 
the  proposed  publication  is  libelous,  and,  if  so,  to  assess  the  damages, 
he  is  not  bound  to  direct  their  attention  to  the  subsequent  publication, 
and  instruct  them  not  to  give  damages  for  it.  Darhy  v.  Oushy,  1 
H.  &  jST.  1 ;  25  L.  J.  Exch.  227.  The  jury  may  take  into  consideration 
the  fact  that  the  libel  was  persisted  in  down  to  the  time  of  the  verdict. 
Where  the  defendant's  counsel  cross-examined  tlie  plaintiff,  in  order  to 
show  that  he  was  guilty  of  a  crime  for  which  he  had  been  acquitted, 
it  was  held  an  aggravation  of  the  libel,  and  that  a  larger  amount  of 
damages  might  be  given  therefor.  Risli  Allah  Bey  v.  Whitehurst, 
18  L.  J.  (N.  S.)  615.  A  plea  of  justification  may  be  considered  by  the 
jury  in  aggravation  of  damages.      Wilson  v.  Robinson,  7  Q.  B.  63. 


302  LIBEL. 

Special  damages,  to  be  recoverable,  must  be  the  natural  and  direct 
or  reasonable  consequence  of  the  libel  {Terwilliger  v.  Wands,  17  N. 
Y.  [3  Smith]  57) ;  and  it  must  be  alleged  and  proved.  Bassil  v, 
Klmore,  65  Barb.  627.  The  defendant,  having  published  a  libel  con- 
cerning a  female  performer  at  a  place  of  public  amusement,  she 
refused  to  sing,  and  the  proprietor  brought  an  action,  allegiug  as  spe- 
cial damage  that  his  oratorios  had,  in  consequence  of  her  absence,  been 
more  thinly  attended  ;  and  it  was  held  that  the  injury  was  too  remote ; 
that,  if  the  performer  was  really  injured,  an  action  lay  at  her  suit,  and 
it  did  not  appear  but  that  her  refusal  arose  from  caprice  or  indolence. 
Ashley  V.  Harrison,  1  Esp.  48.     Ante,  Vol.  1,  39,  149. 

In  proving  special  damage,  it  must  be  shown  in  what  manner  the 
plaintiff's  character  could  suffer  from  the  alleged  libelous  imputation. 
Hearne  v.  Stowell,  12  Ad.  &E.  719.  Where  a  female,  in  an  action  for 
a  newspaper  article  charging  her  with  stealing,  alleged  as  special  dam- 
age that,  by  reason  of  the  libel,  she  was  discharged  by  her  employer 
from  his  service  in  a  neighboring  town,  it  was  held  proper  for  her  to 
show  that,  a  few  days  after  the  publication,  her  employer  said  to  her 
that  there  were  flying  reports  in  the  newspaper  about  her  and  her  sis- 
ter, and  tiMit  it  would  injure  his  shop  to  have  such  girls  there,  and  that 
he  thereupon  discharged  her,  although  it  was  not  proved  that  her 
employer  saw  the  libelous  article,  nor  what  report  and  newspaper  he 
referred  to.  Moore  v.  Stevenson,  27  Conn.  14.  The  plaintiff,  being 
possessed  of  shares  in  a  silver  mine,  touching  which  shares  certain 
claimants  had  tiled  a  bill  in  chancery,  to  which  the  plaintiff'  had 
demurred,  the  defendant  falsely  published  that  the  demurrer  had  been 
overruled,  a  receiver  appointed,  and  that  persons  duly  authorized  had 
arrived  at  the  mine,  and  it  was  held  that  an  allegation  that  the  plain- 
tiff was  injured  in  his  rights,  the  shares  lessened  in  value,  divers  per- 
sons believed  he  had  no  right  to  the  shares,  the  mine  could  not  be 
worked,  he  was  prevented  from  selling  his  shares  and  from  working 
the  mine  in  so  ample  a  manner  as  he  otherwise  would  have  done,  and 
from  gaining  divers  profits  which  would  otherwise  have  accrued  to 
liirn,  was  not  a  sufficient  averment  of  special  damage.  Malacluj  v. 
Soper,  3  Bing.  N.  C.  371.  In  an  action  for  a  libel  in  imputing  unsea- 
wortliincss  to  a  ship,  the  plaintiff  may  give  evidence  of  special  dam- 
age, although  he  lias?  not  averred  it  in  liis  declaration.  Ingram  v. 
Lamson,  9  0.  ^  \\  326.     Sec  6  ?>ing.  N.  C.  212, 

The  nile  of  law  in  an  action  for  libel  is  not  that  if  the  plaintiff 
relies  only  on  general  injury  to  his  business  he  may  show  by  wit- 
nesses the  genera!  diminution  of  that  business,  because  the  law  assumes 
the  existence  of  a  general  injury.     If  the  plaintiff'  seeks  special  dam- 
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ages,  lie  must  give  special  evidence.  Delegall  v.  nighUy,  8  C.  &  P. 
444.  In  estimating  tlie  damages  in  such  cases,  the  jui'j  must  have 
before  them  some  evidence  as  to  the  nature  and  extent  of  the  basiness 
carried  on  by  tlie  plaintiff,  he  not  l>eing  entitled  to  the  same  amount 
of  damages  in  a  case  where  his  business  is  small  as  where  it  is  large. 
Ingrain,  v.  Lawson,  G  Bing.  JST.  C.  212.  Where  the  libel  is  con- 
tained in  a  newspaper,  evidence  is  admissible  to  show  the  extent  of  the 
circulation  of  tlie  paper,  and  the  consequent  injury  to  the  plaintiff.  Gatli- 
ercole  v.  Miall^  15  M.  &  W.  319  ;  and  see  Cass  v.  New  Orleans  Times, 
27  La.  Ann.  214. 

In  general,  mere  apprehension  of  future  ill  consequences  cannot 
constitute  special  damage.  But  in  an  action  for  a  libel  upon  a  copart- 
nership it  was  held  that  the  jury,  in  estimating  the  damages,  might 
take  into  consideration  the  prospective  injury  which  might  accrue  to 
the  firm  from  the  defendant's  act.  Gregory  v.  Williams,  1  Car.  &  K. 
568  ;  see  Goslin  v.  Carry,  8  Scott  JS".  K.  25  ;  Pugli  v.  MoCarty,  40 
Ga.  444. 

Evidence  is  not  admissible  in  relation  to  damages  to  other  persons 
than  the  plaintiff,  although  they  be  also  assailed  in  the  libel ;  as  where 
the  libel  contains  an  imputation  that  the  plaintiff  keeps  a  gaming 
house  nnder  the  leadership  of  a  woman  of  notorious  character.  Guy 
V.  Gregory,  9  C.  &  P.  584. 

The  court  will  not  disturb  the  verdict  on  account  of  the  amount 
of  damages  nnless  they  are  grossly  excessive.  Hoot  v.  King,  4  Wend. 
113;  Sanders  x.  Johnson,  6  Blackf.  (Ind.)  51;  Cassin  x.  Delaney, 
38  K  Y.  (11  Tiff.)  178. 

If  there  be  no  actual  injury  the  jury  may  find  a  verdict  for  nom- 
inal damages.  WaJcelin  v.  Jlorrls,  2  F.  &  F.  26.  The  report  of  a 
company,  containing  imputations  on  the  plaintiff  as  manager,  was 
issued  to  the  shareholders  and  afterward  published  in  a  newspaper. 
It  was  held  that,  although  privileged  as  regarded  the  shareholders, 
it  was  not  so  in  respect  to  its  insertion  in  the  newspaper ;  but  that,  if 
the  latter  publication  was  made  hona  fide  and  without  malice,  the  jury 
would  be  justified  in  giving  yierely  nominal  damages.  Davis  v.  Cut- 
lush,  1  F.  tfc  F.  487.  Where  the  plaintiff",  knowing  the  defendant's 
sentiments,  procures  the  publication,  he  cannot  afterward  ascribe  his 
loss  to  the  defendant's  act,  but  will  be  deemed  the  voluntary  author  of 
it.     Rogers  v.  CVfton,  3  B.  &  P.  592 ;  S.  C,  5  Esp.  15. 


304  LIBEL. 

AETICLE  IIL 


OF   THE   DEFENSES. 


Section  1.  In  general.  The  defendant  may  show  that  the  alleged 
libel  was  not  in  fact  written  and  used  in  an  injurious  and  actionable 
sense ;  or  that  lie  liad  nothing  to  do  with  its  composition  or  publica- 
tion ;  or  that  it  does  not  relate  to  the  plaintiif ;  or  that,  in  the  delivery 
of  the  libel,  he  acted  in  honest  ignorance  of  its  contents,  and  did  not 
know,  or  have  any  reason  to  suppose,  that  the  act  was  illegal.  Under- 
wood V.  Paries,  Str.  1200  ;  Mullett  v.  IluUon,  4  Esp.  248.  Where 
it  appeared  that  five  packets  addressed  to  as  many  different  jjersons, 
and  inclosed  in  one,  which  was  directed  to  the  defendant,  was  received 
at  the  coach  office  where  he  was  porter,  and  that  he  delivered  them, 
it  was  held  that,  although  if  the  jury  found  that  he  did  so  in  the  course 
of  his  business  and  in  ignorance  of  the  contents,  he  was  not  liable,  yet 
that  it  was  incumbent  upon  him  to  show  such  ignorance.  Day  v.  Bream, 
2  Mood.  &  Rob.  54.  When  the  libelous  matter  is  sold  by  an  agent  of 
the  defendant,  in  a  shop,  in  the  usual  course  of  business,  the  defend- 
ant may  rebut  the  presumption  of  a  publication  with  his  knowledge  and 
privity  by  proving  that  the  libel  was  sold  contrary  to  his  orders  in  his 
absence,  or  clandestinel}^,  or  when  he  was  confined  to  his  house  by 
sickness,  or  in  prison,  to  which  his  agent  had  no  access.  liex^  v.  Almon, 
5  Burr.  2GS9,  per  Astox,  J. 

It  may  be  shown  in  defense  that  the  plaintiff  himself  procured  the 
act  to  be  done  of  whicli  he  complains  {King  v.  Waring,  5  Esp. 
13 ;  Smith  v.  Wood,  3  Camp.  323 ;  Weatherston  v.  Jlawliiis,  1 
Term  R.  110) ;  or  that  the  libel  was  concerning  the  plaintiff's  conduct 
in  an  illegal  transaction  ( Yrisarri  v.  Clement,  3  Bing.  432) ;  or  that 
the  plaintiff's  businesss  in  relation  to  which  the  libel  was  published 
was  illegal.  Hunt  v.  Bell,  1  Bing.  1  ;  Manning  v.  Clement,  7  id. 
302. 

§  2.  Privilegejl  coninninications.  A  privileged  communication 
means  that  the  occasion  of  making  it  rebuts  \\\q  prima  facie  infer- 
ence of  inalicc  arising  from  the  ]>u])lication  of  matter  prejudicial  to 
the  cliaracter  of  tlic  plaintiff,  and  tlirows  upon  him  the  burden  of 
proving  malice  in  fact,  but  not  by  i>roving  it  hy  extrinsic  evidence 
only.  He  has  still  a  right  to  require  that  the  alleged  libel  shall  be 
submitted  to  the  jury,  that  they  may  judge  whether  there  is  evidence 
of  malice  on  the  face  of  it.  WrigJd  v.  Woodgate,  2  Cromp.  M.  Sz  R. 
573  ;  Saunders  v.  Baxter,  C  Ileisk.  (Tenn.)  3G9.     The  description  of 
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cases  recognized  as  privileged  communications  must  be  understood  as 
founded  upon  some  apparently  recognized  obligation,  legal,  moral,  or 
social,  which  may  fairly  be  presumed  to  have  led  to  the  publication, 
and,  therefore,  prima  facie,  relieves  it  of  the  implication  from  which 
the  genial  rule  is  deduced.  ^YMte  v.  WlcholU,  3  How.  (U.  S.)  2GG  ; 
and  see  Lucas  v.  Case,  9  Bush  (Ky.),  297.  Many  of  what  are 
called  privileged  communications  are  conditionally,  not  absolutely, 
privileged ;  the  question  being  one  of  good  faith  or  motive,  which 
can  only  be  settled  by  a  jury.  The  court  cannot  rule  that  such 
a  communication  is  privileged,  without  assuming  the  conditions  on 
which  it  is  held  to  be  privileged,  namely :  that  it  was  made  in  good 
faith,  foi  a  justifiable  purpose,  and  with  a  belief,  founded  on  reasona- 
ble grounds,  of  its  truth.  Palmer  v.  Concord,  48  N.  H.  217. 
Whether  or  not  the  communication  was  privileged  is  a  question  of  law 
for  the  court ;  but  whether  the  defendant  fairly  and  properly  con- 
ducted himself  in  the  exercise  of  it  is  a  question  of  fact  for  the  jury. 
Genet  v.  Mitchell,  7  Johns.  120 ;  Thomas  v.  Croswell,  id.  264 ;  Bun- 
ton. \.  Worley,  4  Bibb  (Ky.),  38  ;  mff  v.  Bennett,  4  Sandf.  (N.  Y.) 
120 ;  Briggs  v.  Bi/rd,  12  Ired.  (JS.  C.)  377  ;  White  v.  Carroll,  42  N. 
Y.  (3  Hand)  161 ;  1  Am.  Rep.  503 ;  see  Carpenter  v.  Bailey,  56  N. 
H.  283. 

The  publication  of  legislative  proceedings,  and  of  memorials  and  other 
communications  properly  relating  thereto,  is  absolutely  privileged  {Hare 
V,  Mellor,  3  Lev.  169  ;  Wason  v.  Walter,  L.  R.,  4  Q.  B.  73  ;  Bake  v. 
King,  1  Saund.  131  ;  Cojfiii  v.  Cojjin,  4  Mass.  1);  but  not  a  publica- 
tion charging  a  member  of  the  legislature  with  corruption.  Little- 
john  V.  Greeley,  13  Abb.  Pr.  (N.  Y.)  41. 

Any  publication  made  in  the  ordinary  course  of  judicial  proceed- 
ings by  judges,  magistrates,  and  others  is  privileged.  The  same  is 
true  of  a  correct  report  of  judicial  proceedings,  although  the  person 
complaining  of  the  publication  was  not  a  party  to  the  proceedings ;  and 
also  of  an  abridged  report,  if  substantially  a  fair  account  of  what  took 
place.  Andrews  v.  Chapman,  3  Car.  &  K.  289  ;  Torrey  v.  Field,  10 
Vt.  353  ;  Hill  v.  Miles,  9  N.  H.  9 ;  Sanders  v.  Rollinson,  2  Strobh. 
(S.  G.)  447;  Briggs  v.  Byrd,  12  Ired.  (N.  C.)  377;  Hartsoch  v. 
Reddick,  6  Blackf .  (Ind. )  255 ;  Holt  v.  Parsons,  23  Texas,  9 ; 
Marsh  v.  Ellsioorth,  50  N.  Y.  (5  Sick.)  309  ;  Ackerman  v.  Jones,  5  J. 
<fe  Sp.  (N.  Y.)  42.  Where  the  president  of  a  court-martial,  in  the  opin- 
ion of  the  court  whicli  he  delivered  to  the  judge-advocate,  animad- 
verted in  severe  terms  of  censure  upon  the  conduct  of  an  officer  who 
preferred  to  the  court  groundless  and  malicious  charges  against  his 
commander,  it  was  held  privileged.  Jekyll  v.  Moore,  6  Esp.  63.  It  is  an 
Vol.  IV.-  39 
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established  principle  upon  which  the  privilege  of  publishing  the  report  of 
a  judicial  proceeding  is  admitted  to  rest,  that  such  report  must  be  strictly 
confined  to  the  actual  proceedings  in  court,  and  must  contain  no 
defamatorj  observations  or  comments  from  any  quarter,  in  addition  to 
what  forms  strictly  and  properly  the  legal  proceedings  {^Delegall  v. 
Highley,  8  C.  &  P.  444)  ;  but  the  fact  that  it  is  couched  in  coarser 
language  than  is  consistent  with  good  taste  and  decorum  will  not  ren- 
der it  libelous.  Warner  v.  Payne,  2  Sandf.  (N.  Y.)  195  ;  Garr  v. 
Selden,  4  N.  Y.  (4  Comst.)  91. 

A  comraunicatian  fairly  made  in  the  discharge  of  a  public  duty  is 
privileged.  Moore  v.  Butler,  48  'N.  H.  161 ;  Vanwyck  v.  Guthrie, 
4  Duer  (jST.  Y.),  268.  Therefore,  a  complaint  submitted  to  a  magis- 
trate for  the  purpose  of  enforcing  justice  against  a  person  accused  of 
crime  does  not  subject  the  complainant  to  an  action  for  libel,  Avhether 
the  charge  be  true  or  false.  Ilartsoch  v.  Reddick,  6  Blackf.  (Ind.) 
255 ;  Bailey  v.  Dean,  5  Barb.  297  ;  Noonan  v.  Orton,  32  Wis.  106 ; 
Beid  V.  McLendon,  44  Ga.  156.  It  is  lawful  to  publish  the  testimony 
of  witnesses  taken  before  a  committee  of  congress  {Terry  v.  Fellows, 
21  La.  Ann.  375) ;  and  where  a  party,  upon  a  preliminary  examina- 
tion before  a  magistrate,  has  been  released,  an  impartial  and  correct  report 
of  the  proceedings  is  privileged.  Duncan  v.  Thwaites,  3  B.  &  C.  556. 
A  person  may  make  application  by  complaint  for  the  removal  of  an 
unworthy  officer,  and,  if  the  complaint  be  true  and  made  M'ith  the  hon- 
est intention  of  giving  information,  and  not  maliciously,  or  with 
intent  to  defame,  the  complaint  will  not  be  a  libel.  Larkin  v. 
Noonan,  19  Wis.  82 ;  see  Carpenter  v.  Bailey,  56  N.  II.  283. 

The  editor  of  a  newspaper  is  privileged  in  commenting  fully  and 
freely  upon  all  public  questions  and  matters  of  general  public  interest 
{Dunne  v.  Anderson,  liy.  &  M.  287 ;  Com.  v.  Featlierstone,  9  Phil, 
[Penn.]  594) ;  and  the  public  conduct  of  public  men  may  be  discussed 
with  the  greatest  freedom,  provided  the  language  be  kept  within  the 
limits  of  an  honest  intention  to  discharge  a  public  duty.  Seymour  v. 
Butter loorth,  3  F.  &  F.  372 ;  Parmiter  v.  Coupland,  6  M.  &  W.  107  ; 
Tan  Wyck  v.  Aspinwall,  17  N.  Y.  (3  Smith)  190 ;  Oydefi  v.  Morti- 
mer, 28  L.  T.  (N.  S.)  801.  When  any  one  consents  to  be  a  candidate 
for  a  public  office,  he  must  be  considered  as  putting  his  character  in 
issue,  so  tar  as  resj^ects  his  fitness  and  qualifications  for  the  otfice  ;  and 
publications  of  the  truth  on  this  subject,  with  the  honest  intent  of 
informing  the  peo])lc,  are  not  libelous.  Co7n.  v.  Claj>,  4  Mass.  169  ; 
Com.  V.  Odell,  3  I'ittsb.  (Penn.)  449.  The  editor  of  a  newspaper  may 
lawfully  publish  the  fact  that  a  person  has  been  arrested,  and  upon 
what    charge.       Usher   v.   Severance,   20    Mo.  9.      So  comments   in 
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a  newspaper  upon  the  report  of  a  trial  which  has  terminated,  fairly 
made,  without  malice,  and  founded  on  the  facts,  are  privileged.  Wason 
V.  Walter,  L.  R.,  4  Q.  B.  73  ;  8  B.  &  S.  671.  Whether  an  allegation 
in  a  divorce  bill,  which  is  "put  upon  the  files  of  the  court,  charging  the 
defendant  therein  with  adultery  with  another  person  named,  will  war- 
rant the  publication  of  tlie  charge  by  a  newspaper  as  a  matter  of  priv- 
ilege is  questioned  in  Scripps  v.  Beilly,  35  Mich.  371. 

A  fair  criticism  of  the  work  of  another  is  privileged  {Carr  v.  Hood, 
1  Camp.  355,  note  ;  Thompson  v.  Shackell,  1  M.  &  M.  187;  Tabert  v. 
Tipper,  1  Camp.  350  ;  Campbell  v.  Spottiswoode,  3  B.  &  S.  778  ;  Hunter 
V.  Sharpe,  4  F.  &  F.  983 ;  Swan  v.  Tappan,  5  Cusli.  104) ;  and  so 
likewise  is  a  fair  criticism  of  advertisements,  handbills,  and  placards 
{Paris  V.  Levy,  9  C.  B.  [K.  S.]  342) ;  and  also  fair  comments  upon 
public  entertainments  {Dibdin  v.  Bostock,  1  Esp.  29) ;  or  in  relation 
to  the  conduct  and  appearance  of  persons  attending  a  public  meeting 
^Davis  V.  Duncan,  L.  R.,  9  C.  P.  396 ;  10  Eng.  Rep.  228) ;  and  fair 
and  reasonable  comments,  however  severe  in  terms,  may  be  published 
in  a  newspaper  concerning  any  thing  which  is  made  by  its  owner  a 
subject  of  public  exhibition,  and  are  privileged  communications  for 
which  no  action  will  lie,  without  proof  of  actual  malice.  Gott  v. 
Pidsifer,  122  Mass.  235. 

The  general  rule  is,  that  a  party  cannot  be  held  liable  for  a  publica- 
tion tending  to  disparage  private  character,  if  it  is  called  for  by  the 
ordinary  exigencies  of  social  duty,  or  is  necessary  or  proper  to  enable 
him  to  protect  his  own  interest,  or  that  of  another,  and  provided  it  is 
made  in  good  faith,  and  without  a  willful  design  to  defame.  But  the 
privilege  does  not  extend  beyond  those  to  whom  the  party  giving  the 
information  owes  the  duty.  Blackham  v.  Pugh,  2  C.  B.  611  ; 
15  L.  J.  C.  P.  290;  Morgan  v.  Lingen,  8  L.  T.  (N.  S.)  800 ;  Jlrehs 
V.  Oliver,  12  Gray,  239  ;  Sanderlin  v.  Bradstreet,  46  N.  Y.  (1  Sick.) 
188;  7  Am.  Rep.  322;  lainh  v.  Colly,  id.  427;  7  Am.  Rep.  360; 
Beardsley  v.  Tappan,  5  Blatchf.  (C.  C.)  497;  Atwill  v.  Mack- 
intosh, 120  Mass.  177.  An  advertisement  in  a  newspaper,  though 
injurious  to  the  character  of  the  persons  mentioned  in  it,  is  not  libel- 
ous if  it  was  inserted  bona  fide,  with  a  view  of  investigating  a  fact  in 
which  the  party  making  it  is  interested.  Delany  v.  Jones,  4  Esp.  191. 
A  letter  written  to  persons  who  employed  A  as  their  solicitor,  convey- 
ing charges  injurious  to  his  professional  character  in  the  management 
of  certain  matters  which  they  had  intrusted  to  him,  and  in  which  the 
writer  of  the  letter  was  likewise  interested,  was  held  not  to  be  a  libel, 
the  vrriter  acting  hona  fide,  with  a  view  to  the  interests  of  himself  and 
the  persons  whom  he  addressed.     McDougall  v.  Claridge,  1  Camp,  267. 


308  LIBEL. 

A  railway  company  may  publish  a  placard  at  the  stations  on  their 
road,  giving  the  name,  address,  and  occupation  of  a  person  who  has 
been  convicted  before  a  magistrate  of  any  infringement  of  the  com- 
pany's by-laws,  stating  the  nature  of  the  offense  and  the  punishment. 
Brings  v.  Great  Eastern  B.  B.  Co.,  16  W.  R,  908  ;  Alexander  v. 
North  Eastern  B.  B.  Co.,  6  B.  &  S.  340.  And  a  report  of  an  incor- 
porated society,  cautioning  the  public  against  trusting  a  person  who 
had  formerly  been  employed  by  them  to  obtain  and  collect  subscrip- 
tions, but  who  had  afterward  been  dismissed,  if  true,  is  privileged. 
Gassett  v.  Gilbert,  6  Gray,  94.  So  a  medical  society  may  publish,  in 
good  faith,  a  true  account  of  the  proceedings  of  the  society  in  expell- 
ing a  member.  Barrows  v.  Bell,  7  Gray,  301.  See  Bhila.  B.  B.  Co. 
V.  Quigley,  21  How.  (U.  S.)  202.  A  memorial  to  the  post-office  de- 
partment, charging  that  a  successful  competitor  for  proposals  has  been 
guilty  of  fraud  and  collusion  with  other  bidders,  is  a  privileged  com- 
munication. Cooh  V.  Hill,  3  Sandf.  (N.  Y.)  341.  A  petition  ad- 
dressed by  the  creditor  of  an  officer  in  the  army  to  the  secretary  of  war 
hona  Jlde,  and  with  a  view  of  obtaining  through  his  interference  the 
payment  of  a  debt,  and  containing  a  statement  of  facts,  which,  though 
derogatory  to  the  officer's  character,  the  creditor  believed  to  be  true,  is 
not  a  libel  for  which  an  action  can  be  maintained.  Fairinan  v.  Ives 
5  Barn.  &  Aid.  642. 

A  publication  made  in  the  regular  course  of  church  discipline,  to  or 
of  members  of  the  churchy  is  lawful  {Lucas  v.  Case,  9  Bush  [Ky.], 
297);  but  not  a  publication  respecting  a  stranger,  whose  character  is 
implicated  by  it.  Bex  v.  Hart,  1  W.  Bl.  386 ;  Farnsworth  v. 
Storrs,  5  Cush.  412;  Coomhs  v.  Bose,  8  Blackf,  (Ind.)  155 ;  Streety  v. 
Wood,  15  Barb.  105.  See  Bemingtony.  Congdon,  2  Pick.  310 ;  York 
V.  Johnson,  116  Mass.  482. 

Where  the  writer  is  acting  on  any  legal  or  moral  duty  toward  the 
person  to  wliom  he  writes,  or  is  bound  by  his  situation  to  protect  the 
interests  of  such  person,  that  which  he  writes  under  such  circumstances 
is  a  privileged  communication,  unless  the  writer  was  actuated  by 
malice.  Cockayne  v.  Hodyklsson,  5  Car.  &  P.  543.  A  widow  lady 
being  about  to  marry  the  plaintiff,  her  son-in-law  wrote  her  a  letter 
containing  imputations  on  the  plaintiff's  character,  and  urging  her  to 
make  diligent  and  extensive  inquiry  as  to  such  character.  It  was  lield 
justifiable,  if  the  jury  were  satisfied  that  the  defendant  acted  hona  fide, 
altliough  the  imputations  contained  in  the  letter  were  false,  or  l)ased 
upon  erroneous  information.  Circumstances  of  this  kind  should  be 
viewed  liberally  by  juries ;  and  unless  they  see  clearly  that  there  was  a 
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malicious  intention  of  defaming  tlie  plaintiff,  the  defendant  should  be 
acquitted.      Todd  v.  Hawkins,  8  Car.  &  P.  88. 

When  a  master  gives  a  character  of  a  servant,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that  the  character  was  given 
in  good  faith  ;  and  the  servant  to  maintain  an  action  must  prove  that 
the  character  given  was  both  false  and  malicious.  Fountain  v.  Boodle, 
3  Q.  B.  11 ;  Bogers  v.  Clifton,  3  B.  &  P.  587 ;  Dale  v.  Harris,  109 
Mass.  193;  Hatch  v.  Lane,  105  id.  394.  When  a  master,  having 
given  a  servant  a  good  character,  subsequently  discovers  that  the  serv- 
ant was  dishonest,  he  has  a  right,  and  it  is  his  duty,  to  make  known 
the  fact  to  the  person  seeking  information.  Gardner  v.  Slade,  13  Q. 
B.  T99  ;  Fowles  v.  Bowen,  30  N.  Y.  (3  Tiff.)  20.  But  the  language 
used  must  be  such  as  to  negative  any  inference  of  malice.  Phila.  <& 
a  R.  R.  Co.  V.  Quigley,  21  How.  (U.  S.)  202. 

A  military  man  giving  evidence  before  a  military  court  of  inquiry, 
which  has  no  power  to  administer  an  oath,  is  entitled  to  the  same  pro- 
tection as  that  enjoyed  by  a  witness  on  oath  in  an  ordinary  judicial 
tribunal.     Daiokins  v.  Rokehy,  L.  R.,  7  H.  L.  Cas.  744. 

§  3.  What  communications  are  not  privileged.  A  publication  is 
not  privileged,  unless  made  in  pursuance  of  some  public  or  private  duty 
{Com.  V.  Featlierstone,  9  Phila.  [Penn.]  594) ;  and  the  privilege  does 
not  extend  beyond  the  occasion  or  person  calling  for  the  exercise  of  the 
duty.  Sunderlin\.  Bradstreet,  46  N.  Y.  (1  Sick.)  188;  7  Am.  Pep- 
322.  A  defamatory  writing  signed  by  the  chairman  of  a  public  meet- 
ing, called  to  select  a  candidate  for  governor  of  the  State,  and  published 
by  order  of  the  meeting,  is  not  privileged.  Lewis  \.  Few,  5  Johns.  1- 
If  the  communication  be  made  maliciously,  or  is  not  believed  to  be 
true  by  the  party  making  it,  it  will  not  be  protected.  Ward  v.  Smith, 
6Bing.  749;  Tuson  v.  Fvans,  12  Ad.  &  Ed.  733;  3  P.  &  D.  396  ; 
Wakefield  v.  Smithwick,  4  Jones  Q^.  C),  327 ;  Fry  v.  Bennett,  3 
Bosw.  (N.  Y.)  200 ;  Palmer  v.  Concord,  48  N".  li.  211 ;  Rector  v. 
Smith,  11  Iowa,  302  ;  Flam  v.  Badger,  23  111.  498 ;  Park  v.  Pied- 
mont Life  Ins.  Co.,  51  Ga.  510. 

The  privilege  in  respect  to  judicial  proceedings  does  not  apply0vhen 
the  court  has  no  jurisdiction  {McGregor  y.  Thioaites,  3  B.  &C.  24; 
Perkins  v.  Mitchell,  31  Barb.  461) ;  nor  when  the  publication  relates 
to  a  matter  not  pertinent  to  the  issue.  Torrey  v.  Field,  10  Yt.  353  ; 
Gilbert  v.  People,  1  Denio,  41.  Where  a  party,  *  in  applying  to 
the  court  for  an  extension  of  time  to  file  a  transcript,  charged  his 
attorney  with  having  entered  into  a  collusive  agreement  with  the 
attorney  of  the  adverse  party,  it  was  held  libelous  per  se.  Wyatt  v. 
BueU,  47  Cal.  624.     A  publication  of  calumnious  statements,  made  by 
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counsel  in  the  trial  of  a  cause,  is  not  privileged.  Saunders  t.  Mills, 
6  Bing.  218.  Publishing  of  a  judge  that  he  is  wanting  in  integrity 
and  capacity  is  actionable.  Robhins  v.  Treadway,  2  J.  J.  Marsh.  540 ; 
Matter  of  Moore,  63  IS".  C.  397.  The  report  of  a  trial  is  not  privileged, 
unless  it  gives  a  true  account  of  the  proceedings.  Clement  v.  Lewis, 
3Brod.  ifeB.  297;  7  Moore,  200;  Flint  x.  Pike,  4  B.  &  C.  484; 
Shechell  v.  Jackson,  10  Cush.  25.  It  is,  therefore,  libelous  to  add  to 
such  report  the  publisher's  own  observations,  in  which  it  is  insinuated 
that  the  plaintiff  committed  perjury.     Stiles  v.  Nokes,  7  East,  493. 

Where  a  person  accused  of  crime,  after  .an  examination  before  a 
magisti'ate,  has  been  committed  for  trial,  or  held  to  bail,  a  report  of  the 
proceedings  is  not  privileged.  Lewis  v.  Levy,  El.  Bl.  &  Ell.  537 ;  27 
L.  J.  Q.  B.  282  ;  Stanley  v.  Well,  4  Sandf.  (N.  Y.)  21.  And  although 
it  is  lawful,  to  publish  in  a  newspaper  the  fact  that  a  person  has  been 
arrested  on  a  criminal  charge,  it  is  libelous  to  state  that  such  person  is 
guilty.  Usher  v.  Severance,  20  Me.  9.  A  newspaper  article  changing 
the  theft  of  letters  was  held  not  to  be  actionable  in  the  absence  of  ex- 
trinsic facts  going  to  show  the  meaning  of  the  article  to  be  a  charge  of 
theft  by  the  plaintiff.     Smith  v.  Coe,  22  Minn.  276. 

Editors  of  newspapers  must  exercise  their  right  to  discuss  matters  of 
public  interest  fairly,  without  a  reckless  disregard  of  private  rights.  Sny- 
der V.  Fulton,  34  Md.  128;  6  Am.  Rep.  314;  Cass  v.  Neio  Orleam 
Times,  27  La.  Ann.  214  ;  Smith  v.  Trihune  Co.,  4  Bis.  (C.  C.)  477 ;  Joan- 
nes V.  Jennings,  6  N.  Y.  Sup.  (T.  &  C.)  138  ;  S.  C,  4  Hun,  m. 
And  it  will  be  no  defense  to  a  false  and  defamatory  article,  that  it  was 
taken  from  another  paper  {Curtis  v.  Mussey,  6  Gray,  261) ;  nor  that 
it  was  the  subject  of  common  report.  Fuller  v.  Dean,  31  Ala.  654 ; 
Haskins  v.  Lumsden,  10  Wis.  359.  A  false  and  calumnious  publica- 
tion, concerning  a  candidate  for  office,  is  not  privileged  {Powers  v. 
Dulois,  17  Wend.  63  ;  Seely  v.  Blair,  AVright  [Ohio],  358  ;  Com.  v. 
Odell,  3  Pittsb.  [Penn.]  449  ;  Aldrich  v.  Press  Printing  Co.,  9  Minn. 
133) ;  nor  one  relative  to  a  person  as  a  member  of  the  legislature,  after 
his  term  of  office  has  expired  {Cramer  v.  Riggtt,  17  Wend.  20^) ;  nor 
publiaking  of  a  politician,  that  he  was  paid  large  sums  of  money  for 
procuring  the  appointment  of  persons  to  office  by  the  governor  (  Weed 
y.  Foster,  11  Barb.  2»)3) ;  nor  a  false  publication  concerning  the  trustee 
of  a  mining  association,  although  it  relates  to  a  matter  of  public  inter- 
est; and  is  publisliftd  in  good  faith,  and  without  malice  (  Wilson  v.  Fitch, 
41  Cal.  363) ;  nor  a  report  of  speeches  and  proceedings  at  vestry  meetings 
{Damson  v.  Duncan,  7  Ell.  &  Bl.  231 ;  Popham  v.  Pickhurn,  31  L. 
J.  Exch.  133) ;  nor  the  publication  of  defamatory  remarks,  made  by  a 
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person  under  sentence  of  death,  at  the  place  of  execution.  Sanford  v. 
Bennett,  24  N.  Y.  (10  Smith)  20. 

Where  part  of  a  communication  is  confidential,  and  written  in  good 
faith,  another  part  foreign  to  the  subject,  and  defaming  an  individual, 
is  not  privileged.  Warren  v.  Warren,  1  Cromp.  M.  &  K.  250  ;  Cole  v. 
Wilson,  18  B.  Monr.  (Ky.)  212  ;  Godson  v.  Home,  1  Brod.  &  Bing.  7 ; 
Lewis  v.  Chapman,  16  N.  Y.  (2  Smith)  369. 

§  4.  Of  justification  or  excuse.  It  is  a  sufficient  answer  to  tlie 
action,  that  the  alleged  libel  is  true,  llawhins  v.  New  Orleans  Print- 
ing^ etc.,  Co.,  29  La.  Ann.  134.  This  is  necessarily  the  case,  for  the 
reason  that  the  falsity  of  the  publication  is  the  foundation  of  the  claim 
to  damages,  no  person  being  permitted  to  recover  damages,  for  a 
supposed  injury  to  character,  which  he  does  not  possess.  M.  ^Pherson 
V.  Daniels,  10  B.  &  C.  272;  Boot  v.  King,  7  Cow.  613;  S.  C,  4 
AVend.  113;  Joannes  v.  Jennings,  6  N.  Y.  Sup.  (T.  &  C.)  138; 
Bayne  v.  Taylor,  14  La.  Ann.  406  ;  Perret  v.  Times  Newsijaper,  25 
id.  170.  If  the  defendant  cannot  justify,  by  showing  the  truth  of 
the  matter,  he  may  excuse  the  publication,  by  showing  that  it  was  made 
upon  a  lawful  occasion,  upon  probable  cause,  and  from  good  motives. 
The  question  for  the  jury  in  such  case  is  not  whether  the  defendant 
believed  the  libel  to  be  true,  but  whether  he  had  probable  cause  to 
believe  it.     Carpenter  v.  Bailey,  53  N.  II.  590. 

Where  the  truth  of  defamatory  matter  is  set  up  in  defense,  it  must 
be  pleaded  specially.  Snyder  v,  Andrews,  6  Barb.  43  ;  TIagan  v. 
Hendy,  18  Md.  177.  When  the  libel  consists  of  several  charges  which 
are  distinct,  the  defendant  may  justify  as  to  part.  Clarhson  v.  Law- 
son,  6  Bing.  587 ;  Torrey  v.  Field,  10  Yt.  353.  If  the  libel  be  not 
made  up  of  distinct  cliivges,  the  justification  must  embrace  the  whole 
charge.  Ilelsham  v.  Blackwood,  11  C.  B.  Ill ;  Smith  v.  ParJcer,  13 
M.  &  W.  459  ;  Cooper  v.  Barher,  24  Wend.  105  ;  Brickett  v.  Davis,  21 
Pick.  404 ;  Jones  v.  Cecil,  10  Ark.  502  ;  Ames  v.  Hazard,  6  E.  I. 
335 ;  Wachter  v.  Quenser,  29  N.  Y.  (2  Tiff.)  547  ;  Smith  v.  Trihune 
Co.,  4  Bis.  (C.  C.)  477.  The  justification  must  be  certain  ;  but  it  need 
not  embrace  a  forced  construction  of  the  libel.  Ames  v.  Hazard,  8R. 
I.  143.  The  charges  must  be  met  directly,  and  not  argumentatively ; 
and. according  to  the  sense  given  to  them  by  the  plaintiff.  Fidler  v. 
Delavan,  20  Wend.  57.  Where  the  publication  contains  specific  charges, 
a  general  answer  tliat  they  are  true  is  sufficient.  Yanwycky.  Guthrie, 
4  Duer  (N.  Y.),  268. 

The  justification  must  be  as  broad  as  the  libel.  Brooks  v.  Bemiss, 
8  Johns.  455  ;  Stow  v.  Converse,  4  Conn.  17 ;  Roberts  v.  Miller,  2 
Greene  (Iowa),  122;    Whittemore  v.  Weiss,  33  Mich.  348;   Palmer  v. 
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Smith,  21  Minn.  419;  Downey  v.  Dillon,  52  Ind.  442.  A  charge 
that  the  plaintiff  was  actively  and  profitably  engaged  in  smuggling 
dm-ing  the  war,  is  not  justified  by  showing  that  he  violated  the  revenue 
laws  in  one  instance  in  time  of  peace.  Stilwell  v.  Barter,  19  Wend. 
487.  If  the  defendant  do  not  prove  all  the  matters  of  exaggeration  set 
forth  in  the  libel,  the  verdict  must  be  for  the  plaintiff,  although  it  be 
pleaded  that  the  libel  is  true  in  substance  and  in  fact.  Edwards 
V.  Bell,  1  Bing.  403.  But  see  Wearer  v.  Lloi/d,  2  B.  &  C.  678 ; 
4  Dowl.  &  Ry.  230;  Morrison  v.  HarTmr,  3  Bing.  (K  S.)  759. 
If  the  publication  charge  the  plaintiff  with  crime,  proof  of  his  guilt, 
to  amount  to  a  justification,  must  be  strong,  and  conclusive.  "Where 
the  libel  imputed  bigamy  to  the  plaintiff,  it  was  held  that  the  same 
strictness  of  proof  was  necessary,  that  would  have  been  required  on 
the  trial  of  an  indictment  for  bigamy,  Willmett  v.  Harmer,  8  C. 
&  P.  695.  But  the  plaintiff  need  not  be  proved  guilty  beyond  a  reason- 
able doubt.  It  is  sufficient  that  there  is  a  mere  preponderance  of 
evidence  as  to  his  guilt.  Kineade  v.  Bradshaw,  3  Hawks  (N.  C), 
63 ;  Spruil  v.  Cooper,  16  Ala.  791. 

It  is  not  a  justification  that  the  charges  contained  in  the  libel  were 
'  the  subject  of  common  rumor  (  Wheeler  v.  Shields,  3  111.  348) ;  nor 
that  they  had  been  previously  published  by  others  {Fry  v.  Bennett,  3 
Bosw.  [K  Y.]  235 ;  Romiyne  \.,Daane,  3  Wash.  [C.  C]  246  ;  Cade  v. 
Redditt,  15  La.  Ann.  492 ;  State  v.  Butman,  id.  166);  nor  that  the 
defendant  believed  them  to  be  true  {Moore  v.  Stevenson,  27  Conn. 
14 );  nor  that  the  defendant  was  not  personally  acquainted  with  the  plain- 
tiff- {Dexter  v.  Spear,  4  Mas.  [C.  C]  115) ;  nor  that  he  did  not  know 
that  the  publication  was  a  libel,  or  intend  to  defame  the  plaintiff. 
Curtis  V.  Mussey,  6   Gray,  261 ;  Uotchhiss  y^  Porter,  30   Conn.  414. 

§  5.  Of  mitigation  of  damages.  Evidence  in  mitigation  must  be 
such  as  admits  that  tho  libel  is  false.  Cooper  v.  Barber,  24  Wend.  105. 
Altliough,  if  a  publication  be  libelous  and  not  privileged,  the  absence 
of  actual  malice  cannot  be  proved  in  bar  of  the  action,  yet,  tlie  defend- 
ant may  show  the  circumstances  under  which  the  publication  was  made, 
and  the  motives  which  induced  it,  in  order  to  reduce  the  damages.  Pear- 
son v.  Le  Maitre,  5  M.  &  G.  700  ;  6  Scott,  626  ;  Smith  v.  Scott,  2  Car.  & 
Kir.  580  ;  Liah  v.  Owen,  47  Cal.  252  ;  Carpenter  \.  Bailey,  53  N.  H.  590. 
Where  the  defendant  piil)Hslied  a  handl)ill,  offering  a  reward  for  the 
recovery  of  certain  bills  of  exchange,  and  asserting  that  the  plaintiff 
was  suspected  of  having  embezzled  them,  it  was  held  competent  for  the 
defcHdant  to  show  that  he  afterward  i)ref erred  a  charge  of  onibezzle- 
ment  against  the  plaintiff,  the  defense  not  being  that  the  charge  was 
true,  but  that  it  was  made  in  good  faith.     Finden  v.  Westlahe,  1  Moo. 
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&  Malk,  461.  It  may  be  proved  in  mitigation  of  damages  that  tlie 
defendant  afterward  jjublished  a  retraction'  of  the  libel ;  but  not  if  the 
subsequent  publication  merely  put  a  new  construction  on  the  libel. 
Ilotohkiss  V.  Oliphant^  2  Hill,  510.  The  question  whether  the  apology 
and  retraction  were  explicit  and  fair  is  to  be  determined  by  the  jury. 
Risk  Allah  Bey  v.  Johnstone,  18  L.  T.  (N.  S.)  620. 

The  fact  that  the  libel  was  the  subject  of  general  rumor  is  admissi- 
ble in  mitgation.  Skinner  v.  Powers,  1  Wend.  451,  For  this  pur- 
pose, it  is  conipetent  for  the  defendant  to  prove  that  the  libel  had 
been  previously  circulated  by  others,  had  been  generally  credited  in 
the  community,  and  that  he  had  nothing  to  do  with  its  origination. 
Rex  V.  Burdett,  4  B.  &  Aid.  95.;  Blnns  v.  Stokes,  27  Miss.  239.  If 
the  libel  professes  to  give  a  report  of  the  coroner's  inquest,  what 
actually  took  place  there  may  be  shown  in  mitigation  of  damages. 
East\.  Chapman,  1  M.  &  M.  46.  So,  it  may. be  sliown  in  mitigation, 
that  the  defendant  co])ied  the  libelous  matter  from  a  newspaper 
{Mullett  V.  Ilulton,  4  Esp.  248  ;  Saunders  \.  Mills,  6  Bing.  213  ;  Hew- 
itt V.  Pioneer  Press  Co.,  23  Minn.  178) ;  or,  that  he  took  the  libel  from 
another  paper  and  omitted  portions  of  it,  which  reflected  on  the  charac- 
ter of  the  plaintiff.  Creevy  v.  Carr,  7  0.  &  P.  QQ.  Where  the 
defendant  published  of  the  plaintiff  that  he  extorted  money,  by 
threatening  a  third  person  that  he  would  accuse  him  of  crime,  it  was 
held  that  the  defendant  might  show  in  mitigation  that  the  person 
accused  did,  in  fact,  complain  to  a  magistrate  that  the  plaintiff 
and  another  had  conspired  to  extort  money  from  him  by  means  of 
said  criminal  charge,  and  that  the  material  facts  set  forth  in  the  libel 
were,  on  that  occasion,  sworn  to  by  such  third  person,  in  an  affidavit. 
Stanley  v.  Wehh,  21  Barb.  148.  Previous  quarrels  between  the  parties 
may  be  shown  in  mitigation  of  damages  {Robertson  v.  McDougall, 
4  Bing.  684) ;  also,  the  publication  by  the  plaintiff  of  libels  connected 
with  the  one  which  is  the  subject  of  the  action,  where  it  is  manifest 
that  they  caused  the  writing  of  the  libel  by  the  defendant,  although  it 
does  not  expressly  refer  to,  or  profess  to  be  a  reply  to  them.  May  v. 
Brown,  3  B.  &  C.  113;  Tarpley  v.  Blahey,  2  Bing.  N.  C.  437; 
Child  V.  Homer,  13  Pick.  503 ;    Hotchkiss  v.  Lothrop,  1  Johns.  286. 

In  an  action  for  publishing  of  the  plaintiff  that  he  was  a  degraded 
scoundrel,  liar  and  blackguard,  it  was  held  that  the  defendant  might 
show  in  mitigation  that  the  plaintiff,  just  before  the  publication  of  the 
libel,  charged  the  defendant  with  perjury.  Davis  v.  Griffith,  4  Gill 
&  Johns.  (Md.)  342.  But  a  distinct  Hbel,  published  by  the  plaintiff 
concerning  the  defendant,  is  not  admissible  in  evidence,  in  mitigation 
of  damages  {Child  v.  Homer,  13  Pick.  503)  ;  nor  a  former  recovery 
Vol.  IY— 40 
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of  damages  by  the  plaintiff  against  the  defendant,  in  an  action  for  a  libel 
published  in  another  number  of  the  same  paper,  and  containing  the 
same  libelous  charges.     TUlotson  v.  Cheeiham,  3  Johns.  56. 

Evidence  of  the  plaintiff's  general  bad  character  in  respect  to  the 
subject-matter  of  the  charge  is  admissible  in  mitigation  of  damages. 
Melton  V.  State,  3  Humph.  (Tenn.)  389  ;  Sayi'e  v.  Sayre,  1  Dutclier 
(N.  J.),  235  ;  Smith  v.  Smith,  8  Ired.  (N.  C.)  29  ;  Wright  v.  Schroeder, 
2  Curtis,  54:8 ;  Buford  v.  McLuny,  1  Nott  &  McCord  (S.  C),  268  ; 
Adams  v.  Smith,  58  111.  417.  And  see  Kimhall  v.  Fernandez,  41 
Wis.  329.  This  may  be  shown,  under  the  general  issue,  notwithstand- 
ing that  there  is  also  a  plea  in  justification.  Young  v.  Bennett,  4 
Scam.  (111.)  43.  And  such  testimony  may  be  presented,  after  the 
plaintiff  has  introduced  evidence  to  rebut  that  given  by  the  defendant, 
in  support  of  his  justification.  Stone  v.  Varney,  7  Mete.  86.  But  in 
the  absence  of  a  plea  of  justification,  or  other  plea  assailing  the  charac- 
ter of  the  plaintiff,  or  putting  it  in  issue,  e^adence  reflecting  thereon 
should  be  excluded.     Howe  Machine  Co.  v.  Souder,  58  Ga.  64. 

Where,  in  libel,  the  defendant  charges  that  the  plaintiff  falsely  ac- 
cused him  of  crime,  and  the  falsehood  of  the  plaintiff's  accusation  •  is 
shown  by  the  defendant  in  mitigation  of  damages,  the  plaintiff  may 
introduce  evidence  in  rebuttal,  to  show  its  truth.  Woodhurn  v. 
Miller,  Cheves  (S.  C),  194. 
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CHAPTER  XC, 

LIEN. 

TITLE  L 

OF  LIENS  IN  GENERAL. 

RETICLE  I. 

OF  LIENS  AND  THEIK  NATUKE. 

Section  1.  Definition  and  nature.  A  lien  is  a  right  to  hold. 
Wilson  V.  JSalfour,  2  Camp.  579.  It  is  neither  a  jus  ad  rem,  nor  a 
jus  in  re,  but  a  simple  right  of  retainer.  Meamj  v.  Head,  1  Mas. 
(C.  C.)  319.  In  common  parlance  the  word  lien  is  somewhat  indefi- 
nitely used,  as  including  every  species  of  special  property  which  one 
may  have  in  goods,  the  general  ownership  of  which  is  in  another. 
But  it  was  originally  and  more  appropriately  used  to  signify  the  ricjlit 
of  detention,  which  artisans  and  others  who  had  bestowed  labor  upon 
an  article,  or  done  some  act  in  reference  to  it,  had,  in  some  instances, 
till  reimbursed  for  t]ieir  expenditures  and  labor  bestowed  thereon. 
And  such  may  be  termed  a  lien  at  common  law.  Oakes  v.  Moore,  21 
Me.  21'i.  Or,  as  more  comprehensively  defined,  a  lien  at  common  law 
is  the  right  which  one  person  possesses,  *  in  certain  cases,  of  detaining 
property  placed  in  his  possession  belonging  to  another,  until  some 
demand  which  the  former  has  be  satisfied.  Hammonds  v.  Barclay,  2 
East,  227  ;  Bean  v.  Bolton,  3  Phila.  (Penn.)  87.  The  essence  of  the 
right  is  possession.     Hamlett  v.  Tallman,  30  Ark.  505, 

By  the  common  law,  liens  exist  only  in  cases  where  the  party  en- 
titled thereto  has  either  actual  or  constructive  possession  of  the  prop- 
erty. Jordan  v.  James,  5  Ohio,  88 ;  Shaw  v.  Neale,  4  Jur.  (N.  S.) 
695.  But  in  the  maritime  law,  and  in  equity,  liens  exist  independently 
of  possession.  Ex  parte  Foster,  2  Story  (C  C),  131.  See,  also, 
Donald  v.  Hewitt,  33  Ala.  534,  547. 

As  between  debtor  and  creditor,  the  doctrine  of  lien  is  said  to  be  so 
equitable  that  it  cannot  be  favored  too  much ;  but  as  between  one  class 
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of  creditors  and  another,  there  is  not  the  same  reason  for  favor. 
Jacobs  V.  Latour,  5  Bing.  130  ;  2  Moore  &  P.  201. 

§  2.  How  acquired  or  created.  Liens  exist  bj  common  law,  or  are 
created  bj  usage,  by  statute,  or  by  express  agreement.  Green  v. 
Farmer,  4=  Burr.  2214 ;  S.  C,  1  W.  Bl.  651 ;  Allen  v.  Ogden,  1  Wash. 
(C.  C.)  174 ;  Frost  v.  Ilslei/,  54  Me.  345 ;  Jarvis  v.  Rogers,  15  Mass. 
389 ;  Chambers  v.  Davidson,  L.  R.,  1  P.  C.  296  ;  S.  C,  4  Moore's  P. 
C.  C.  (N.  S.)  158  ;  Driver  v.  Jenkins,  30  Ark.  120. 

Liens  which  exist  by  tlie  common  law  most  frequently  arise  in  cases 
of  bailment.  The  general  principle  is,  that  where  the  law  compels  a 
person,  such  as  an  innkeeper,  or  common  carrier,  to  take  the  care  and 
custody  of  goods,  he  shall  have  a  lien  on  the  property  for  his  reason- 
able and  just  charges  therefor ;  and  the  same  rule  applies  to  a  person 
who,  by  his  labor  and  skill,  has  imparted  an  additional  value  to  the 
goods.  Grinnell  v.  Cook,  3  Hill,  491  ;  .Townsend  v.  Newell,  14  Pick. 
332.  But  one  who  merely  provides  food  and  takes  the  care  of  an  ani- 
mal, as  an  agistor  or  a  livery-stable  keeper,  has  no  lien  on  the  property, 
unless  there  be  a  special  agreement  to  that  effect.  Jackson  v.  Cum- 
mins,  5  M.  &  W.  342 ;  Lewis  v.  Tyler,  23  Cal.  364 ;  Willis  v.  Bar- 
rister, 36  Vt.  220 ;  Goodrich  v.  Willard,  7  Gray,  183  ;  Millikin  v. 
Jones,  77  111.  372.  Sometimes  a  lien  arises  where  there  is  strictly  no 
bailment.  Thus,  when  goods  carried  at  sea  are  in  imminent  danger  of 
being  lost,  it  is  frequently  at  the  hazard  of  the  lives  of  those  who  save 
them,  that  they  are  saved.  Therefore,  from  considerations  of  public 
policy  and  commercial  necessity,  the  law  supports  a  lien  in  the  case  of 
salvage.  Nicholson  v.  Chapman,  2  H.  Bl.  254.  But  the  finder  of  a 
thing  which  is  lost  on  land,  unlike  the  salvor  of  property  at  sea,  has  no 
lien  upon  it  for  the  recompense  which  he  may  reasonably  deserve  for 
the  trouble  and  expense  incurred  in  its  preservation.  Baker  v.  lloa^^ 
7  N.  y.  (3  Sold.)  555  ;  Forster  v.  Juniata  Bridge  Co.,  16  Penn.  St. 
393.  Still,  if  the  owner  of  property  lost  has  offered  to  any  person 
who  should  find  and  restore  it,  a  reasonable  compensation  for  his 
trouble  and  expense,  and  a  person,  relying  upon  such  promise,  under- 
takes to  secure  the  property,  and  does  in  fact  rescue  it,  and  is  ready  to 
deliver  it  to  the  owner  upon  being  paid  for  his  labor  and  expenses,  he 
is  entitled  to  receive  his  compensation  before  he  parts  with  the  pos- 
session of  the  property.  Wentioorth  v.  Day,  3  Mete.  352;  Wilson 
V.  Guyton,  8  Gil.  (Md.)  213  ;  Oummin<js  v.  Gann,  52  Penn.  St.  484. 
AnU,  Vol.  1,  100,  101 ;  Vol.  3,  611,  612. 

Liens  frequently  arise  from  the  usages  of  trade,  or  the  manner  of 
dealing  bctwgen  the  parties.  Jarvis  v.  Jtogers,  15  Mass.  389,  394. 
But  it  is  held  that  the  usage  must  be  so  general  that  the  party  deliver- 
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iiig  the  goods  may  be  presumed  to  have  known  it,  and  to  have  made 
the  right  of  lien  a  part  of  tlie  contract.  Oppenheiin  v.  Russell,  3 
Bos.  <fe  P.  42,  50 ;  see  Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99.  And 
it  seems  that  much  stronger  proof  of  general  usage  is  required  in 
those  occupations  in  which  there  is  no  choice  to  accept  or  reject  the 
employment,  as  in  the  occupation  of  an  innkeeper  or  common  carrier. 
Riishforth  v.  Had  field,  6  East,  519 ;  Y  id.  224 ;  Kirhman  v.  Shaw- 
cross,  6  Tenn  R.  14.  But  where  a  custom  has  been  frequently  proved 
and  allowed  to  exist  in  any  particular  trade,  the  court  will  not  permit 
it  to  be  disregarded.  Naylor  v.  Mangles,  1  Esp.  109  ;  Spears  v.  Ilartly^ 
3  id.  81 ;  3  Pars,  on  Cont.  240.  Liens  which  arise  by  usage  are  com- 
monly general  liens.     Id. ;  see  jpost,  319,  §  3. 

Liens  created  by  statute  are  usually  based  upon  justice  and  public  con- 
venience and  are  designed  to  meet  those  cases  where  the  possession  is  not 
with  the  consent  of  the  owner  of  the  property,  or  where  exclusive 
possession  is  impossible.  And  the  same  virtue  exists  in  a  statute 
lien,  in  which  possession  does  not  pass,  as  exists  in  common  law  liens 
accompanied  by  possession.  Grant  v.  Whitwell,  9  Iowa,  152  ;  Beall 
V.  White,  94  U.  S.  (4- Otto)  382.  But  a  lien  created  by  a  mere  act  of 
legislation  has  none  of  the  elements  or  properties  of  a  contract,  and 
may,  therefore,  be  destroyed  by  an  act  of  legislation.  Martin  v. 
Hewitt,  44  Ala.  418 ;  Frost  v.  Hsley,  54  Me.  345. 

That  the  legislature  has  the  power  to  authorize  hogs  and  cattle  taken 
damage  feasant,  to  be  impounded  by  the  owner  of  the  premises  and  de- 
tained until  the  damages  and  costs  are  paid,  and  to  give  such  owner  a  lien 
OTi  the  animals  to  secure  such  damages  and  costs,  see  Cook  v.  Gregg,  46 
N.  y.  (1  Sick.)  441 ;  Rood  v.  MoCargar,  49  Gal.  H7.  A  national 
bank  has  the  power  to  make  a  by-law  creating  a  lien  on  the  stock  of 
every  stockholder  for  his  liabilities  to  the  bank.  Re  Dunkerson,  4 
Biss.  227. 

Where  a  statute  provided  that  any  person  to  whom  cattle  were 
intrusted  to  be  pastured  should  have  a  lien  thereon  for  their  keeping, 
it  was  held  that  an  agistor,  to  whom  cattle  had  been  intrusted  by 
the  mortgagor  of  them,  without  the  knowledge  or  consent  of  the  mort- 
gagee, had  no  lien  on  them  as  against  the  latter.  Sargent  v.  Usher, 
55  K  H.  287 ;  S.  C,  20  Am.  Rep.  208. 

A  lien  may  be  acquired  by  the  express  agreement  of  the  parties 
{Chapman  v.  Allen,  Cro.  Car.  271 ;  Richards  v.  Symons,  8  Q.  B.  90) ; 
as  where  goods  are  placed  in  the  hands  of  a  person  for  the  execution 
of  some  particular  purpose  upon  them,  with  an  express  contract  that 
they  shall  be  considered  as  a  pledge  for  the  labor  or  expense  which 
the  execution  of  that  purpose  may  occasion.     Or  it  exists  where  prop 


318  LIEN. 

erty  is  merely  pawned  or  delivered  for  bare  custody  to  another,  for 
the  sole  purpose  of  being  a  security  for  a  loan  made  to  the  owner  on 
the  credit  of  it.  Whitaker  on  Liens,  27.  See  post,  tit.  Pledge.  And 
where  a  number  of  tradesmen  enter  into  an  agreement  not  to  receive 
goods  of  any  one,  for  the  purposes  of  their  trade,  unless  such  goods 
may  be  held  subject  to  a  general  lien  for  the  balance  due  them,  and  a 
bailor  with  notice  of  this  agreement  leaves  his  goods,  the  lien  at- 
taches. Klrkman  v.  Shawcross,  6  Term  E,.  14.  But  it  is  otherwise 
where  the  tradesman  is  obliged  by  law  to  receive  the  goods  of  any  one 
who  offers  ;  in  such  case,  express  assent  of  the  bailor  must  be  shown, 
in  order  to  give  the  lien.  Mere  notice  is  insufficient.  Id.  And  see 
Opj)enhei)n  v.  Russell,  3  Bos.  &  P.  42. 

When  a  party  has  a  lien  on  goods  or  chattels,  created  by  a  valid  verbal 
agreement  with  the  owner,  and  the  goods  have  been  delivered  to  him 
pursuant  to  the  terms  of  the  contract,  his  right  to  retain  them  until 
his  lien  is  satisfied  is  not  affected  by  any  subsequent  mortgage,  or  other 
incumbrance,  executed  or  created  by  the  owner ;  and  he  may  maintain 
detinue  against  any  one  who  disturbs  his  possession.  Gafford  v.  Stearns^ 
61  Ala.  434.     Ante,  Vol.  2,  535. 

Personal,  and  even  transitory  and  fluctuating  property,  may  be  the 
subject  of  a  lien,  at  the  pleasure  of  the  contracting  parties ;  but  gener- 
ally, explicit  words  are  necessary  to  effect  a  lien,  where  it  is  not  raised 
by  operation  of  law  or  equity.  Williams  v.  Price,  5  Munf.  (Va.)  507. 
Under  a  written  contract  to  keep  sheep  for  a  certain  period,  and  to 
wash,  shear,  and  do  up  their  wool,  for  a  certain  sum,  the  keeper  has  no 
lien  on  the  sheep  for  his  pay.  Cummings  v.  Harris,  3  Yt.  245.  A 
contract  for  a  Ifen  on  an  unplanted  crop  is  void  at  law.  IlamUtt  v. 
Tallman,  30  Ark.  505.     But  see  ante.  Vol.  2,  171,  'M\d.2^ost,  325. 

It  is  a  well-settled  doctrine  of  the  common  law  that,  in  order  to 
create  a  lien  on  a  chattel,  the  party  claiming  it  must  show  the  just 
possession  of  the  thing  claimed ;  and  no  lien  exists  where  the  party 
claiming  it  acquires  possession  by  wrong,  or  by  misrepresentation. 
Madden  v.  Keinjjster,  1  Camp.  12  ;  Lempriere  v.  Pasley,  2  Term  K. 
485.  Thus,  one  who,  in  order  to  obtain  the  wrongful  possession  of 
property,  pays  the  claim  of  a  person  having  a  lien  upon  it,  acquires 
therel)y  no  lien  to  the  property  for  the  sum  so  paid,  as  against  tlie 
rightful  owner.  Ouilford  v.  Smith,  30  Vt.  49.  Nor  can  a  lien  arise, 
where,  from  the  nature  of  the  contract  between  the  parties,  it  would 
be  inconsistent  with  tlie  express  terms,  or  the  clear  intent  of  the  con- 
tract. For  example,  if  the  goods  were  deposited  in  the  possession  of 
the  party  for  a  particular  purpose,  inconsistent  with  the  notion  of  a 
lien,  as  to  hold  them  or  the  proceeds  for  the  owner,  or  a  third  person. 
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Taylor  x.Eohinson,  8  Taunt.  648  ;  Gray  v.  Wilson,  9  Watts  (Penn.), 
512 ;  Tunno  v.  Bethune,  2  Desaus.  (S.  C.)  285  ;  Handel  v.  Brown^ 
2  How.  (U.  S.)  406.  And  a  lien  cannot  attach  upon  personal  property 
in  favor  of  a  person  who  has  advanced  money  for  I't,  without  having 
either  title  or  possession.  Reed  v.  Ash,  3  Nev.  116  ;  Allen  v.  Shortridge, 
1  Duv.  (Ky.)  34. 

Where  a  constable  levied  on  certain  property  under  a  judgment  in 
favor  of  the  defendant,  against  the  plaintiff,  and  committed  the  prop- 
erty to  the  defendant  as  a  receiptor,  it  was  held  that  the  latter  acquired 
a  valid  lien  upon  the  property,  for  his  just  and  lawful  charges  as  such. 
Aliger  Y.Keeler,  8  Hun  (K.  Y.),  125. 

§  3.  General  liens.  A  general  lien  is  a  right  to  retain  the  property 
of  another  on  account  of  a  general  balance  due  from  the  owner.  2 
Bouv.  Die  .47;  2  Kent's  Comm.  634.  The  law  does  not  favor 
general  liens,  and  a  general  lien  can  only  be  claimed  as  arising  from 
dealings  in  a  particular  trade  or  line  of  business,  such  as  wharfingers, 
factors  and  bankers,  in  which  the  existence  of  a  general  lien  has  been 
judicially  acknowledged,  or  in  other  trades  where  there  is  express  evi- 
dence of  custom.  Bock  v.  Gorrissen,  2  DeG.,  F.  &  J.  434 ;  *  S.  C,  7 
Jur.  (N.  S.)  81.  See,  also,  Bleaden  v.  Hancock,  4  Carr.  &  P.  152  • 
liushforth  v.  Iladfield,  6  East,  519  ;  7  id.  224.  It  has  long  been 
settled,  that  wherever  a  banker  has  advanced  money  to  another,  he 
has  a  lien  upon  all  the  j^aper  securities  which  are  in  his  hands,  for  the 
amount  of  his  general  balance,  unless  such  securities  were  delivered  to 
him  under  a  particular  agreement.  Scott  v.  Franklin,  15  East,  428  ; 
Baltimore,  etc.,  R.  R.  Co.  v.  Wheeler,  18  Md.  372  ;  Baiik  of  Me- 
tropolis V.  N'ew  England  Bank,  1  How.  (U.  S.)  234 ;  17  Pet.  174. 
The  right  of  factors  to  a  general  lien  for  the  balance  due  upon  all 
goods  of  the  principal,  in  their  possession,  is  well  established.  Kruger 
V.  Wilcox,  Ambl.  252 ;  Dams  v.  Bradley,  28  Yt.  118  ;  Sewall  v. 
Mcholls,  34  Me.  582 ;  ScUfer  v.  Feagin,  *51  Ala.  335 ;  Dixon  v. 
Stansfeld,  11  Eng.  Law  and  Eq.  528.  Ante,  Yol.  3,  301.  And  the 
rights  of  a  wharfinger  are  regarded  as  co-extensive  with  those  of  a  fac- 
tor. Spears  v.  Ilartly,  3  Esp.  81  ;  Rex  v.  Humphrey,  1  McClel.  & 
Y.  188.  A  warehouseman's  lien  extends  to  all  demands  for  storage 
and  expenses  paid  which  he  may  have  against  the  owner  who  deposits 
the  goods  with  liim.  Scott  v.  Jester,  13  Ark.  437 ;  Low  v.  Martin, 
18  111.  286  ;  Buxton  v.  Baughan,  6  Carr.  &  P.  674. 

Among  tradesmen  in  England,  who,  by  custom,  have  a  general  lien 
upon  all  an  employer's  goods,  for  the  general  balance  due  for  work, 
may  be  mentioned  calico-printers,  packers,  fullers,  in  some  localities 
( Weldon  v.  Gould,  3  Esp.  268 ;  Green  v.  Farmer,  4  Burr.  2222 ;  Ex 
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parte  Beeze,  1  Atk.  228  ;  Plaice  v.  AllcocTc,  4  F.  &  F.  1074) ;  and  per- 
haps dyers.  Kirkman  v.  Shawcross^  6  T.  R.  14  ;  Savill  v.  Barchard, 
4  Esp.  53.     But  see  Bennett  v.  Johnson,  2  Chitt.  455  ;  3  Dougl.  387. 

§  4.  Particular  liens.  A  particular  lien  is  a  right  to  retain  the 
property  of  another  on  account  of  labor  performed  or  expenses 
bestowed,  or  incurred  upon  the  identical  property  detained.  2  Kent's 
Com.  634.  Particular  liens  constitute  the  oldest  class  of  liens,  and 
they  are  the  most  favored  at  common  law.  Green  v.  Farmer^  4  Burr. 
2214 ;  Richardson  v.  Ooss,  3  Bos.  &  P.  126 ;  Mclntyre  v.  Carver^  2 
"Watts  &  Serg.  392.  Generally  speaking,  if  a  chattel  delivered  to  a 
party  receives  improvement  from  his  labor  and  skill,  he  has  a  specific 
lien  upon  it  for  his  remuneration,  whether  the  contract  for  it  is  express  or 
implied  ;  provided,  however,  there  is  nothing  in  the  nature  of  the  con- 
tract inconsistent  with  the  existence  of  a  lien.  Scarf e  v.  Morgan^  4 
M.  &  W.  270 ;  S.  C,  1  II.  &  H.  292  ;  Townsend  v.  NeweU,  14  Pick. 
332.  And  a  workman  having  bestowed  his  labor  on  a  chattel,  in  con- 
sideration of  a  price,  the  amount  of  which  was  fixed  by  an  agreement 
with  the  owner,  may  detain  such  chattel  until  the  price  is  paid, 
although  it  was  delivered  to  the  workman  in  diflEerent  parcels  and  at 
different  times,  if  the  work  to  be  done  under  the  agreement  is  entire. 
Chase  Y.  Westrnore,  5  Maule  &  Sel.  180.  But  a  workman  who,  in  the 
exercise  of  his  right  of  lien,  detains  a  chattel  upon  which  he  has 
expended  his  labor  and  material,  has  no  claim  against  the  owner  for 
taking  care  of  the  chattel,  nor  for  storage  w^hile  so  detained.  Soines  v. 
British  Em'pire  Shipping  Co.^  8  H.  L.  Cas.  338 ;  affirming  S.  C, 
El.,  B1.&  ^V  mi  \  Mclntyre  v  Carver,  2  Watts  &  Serg.  392. 

§  5.  Equitable  liens.  There  are  liens  recognized  in  equity,  which 
are  neither  known  nor  enforced  at  law,  and  in  respect  to  which  courts 
of  equity  exercise  an  extensive  jurisdiction.  Gladstone  v.  Bir- 
ley,  2  Merriv.  401, 403.  These  liens  arise  from  constructive  trusts,  and 
are,  therefore,  wholly  independent  of  the  possession  of  the  thing  to 
which  they  are  attached,  as  a  charge  or  incumbrance,  and  they  can  be 
enforced  only  in  a  court  of  equity.  2  Story's  Eq.  Jur.,  §  1217;  Neais 
V.  Bake  of  Madlorough,  3  Myl.  &  Cr.  407,  415.  To  constitute  an 
equital)le  lien,  it  must  be  founded  on  a  valuable  and  adequate  consid- 
eration ;  but  what  will  be  a  sufficient  consideration  must  depend  upon 
the  circumstances  of  each  case.  Eaton  v.  Patterson,  2  Stew.  &  P. 
(Ala.)  9.     See  ante,  Vol.  3,  148. 

A  strong  illustration  of  a  lion  created  and  sustained  in  equity,  but 
unknown  at  law,  is  seen  in  cases  of  the  sale  of  lands,  where  a  lien 
exists  for  the  luipaid  purchase-money.  The  doctrine,  generally  stated, 
is  that  the  vendor  of  land  who  has  taken  no  security,  although  he  has 
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made  an  absolute  conveyance  by  deed,  with  a  formal  acknowledgment, 
in  tlie  deed  or  on  the  back  of  it,  tliat  the  consideration  has  been  })aid, 
retains  an  equitable  lien  for  the  purchase-money,  unless  there  has  been 
an  express  or  implied  waiver  in  discharge  of  it ;  and  this  lien  will  be 
enforced  in  equity  against  the  vendee,  volunteers,  and  all  others  claim- 
ing under  him,  with  notice,  that  is :  against  all  persons  except  hona 
fide  purchasers  for  valuable  consideration,  without  notice.  Mackreth 
V.  Symmons,  15  Ves.  329.  See  ante,  vol.  Ill,  148.  Such  is  the  doc- 
trine of  the  English  courts  of  chancery,  and  the  same  doctrine  has  been 
adopted  in  many  of  the  States  of  the  Union,  as  will  be  seen  by  con- 
sulting the  following  decisions  :  Gordon  v.  Bell,  50  Ala.  213  ;  Ilolman 
V.  Patterson,  29  Ark.  357;  Burt  v.  Wilson,  28  Cal..632;  Francis  v. 
Wells,  2  Col.  660 ;  Johnson  v.  McGrew,  42  Iowa,  555 ;  Walton  v. 
Har groves,  42  Miss.  18  ;  Richards  v.  Fisher,  8  W.  Ya.  55 ;  Stafford 
V.  Van  Rensselaer,  9  Cow.  316  ;  Ledforth  v.  Smith,  6  Bush  (Ky.), 
129 ;  Briscoe  v.  Bronaugh,  1  Tex.  325  ;  Marsh  v.  Turner,  4  Mo. 
253;  Ross  v.  Whitson,  6  Yerg.  (Tenn.)  50;  Williams  y.  Roberts,  5 
Ohio,  35  ;  Carr  v.  Jlohhs,  11  Md.  285  ;  Deihler  v.  BarwicTc,  4  Blackf. 
(Ind.)  339  ;  Dyer  v.  Martin,  4  Scam.  (111.)  146.  See,  also,  Gllman  v. 
Brown,  1  Mas.  (C.  C.)  191 ;  S.  C,  4  Wheat.  256;  Chilton  v.  Brai- 
den,  2  Black.  (U.  S.)  458.  But  in  other  of  the  States  the  doctrine  has 
been  condemned  and  abandoned.  Thus,  the  whole  principle  has  been 
rejected  in  Pennsylvania  {Hepburn  v.  Snyder,  3  Penn.  St.  72) ;  in 
North  Carolina  (  WomUe  v.  Battle,  3  Ired.  [N.  C]  Eq.  182) ;  and 
South  Carolina.  Wragg  v.  Comptroller- General,  2  Dessaus.  (S,  C.) 
509.  And  the  doctrine  does  not  appear  to  have  ever  been  adopted  in  any 
of  the  New  England  States  except  Yermont,  in  which,  after  being 
affirmed  by  the  court  (see  Manly  v.  Slason,  21  Yt,  271),  it  has  since 
been  abolished  by  the  legislature.  Stats,  of  Yt.  1862,  chap.  65,  §  33.  See 
Philbrooky.  Delano,  29  Me.  410  ;  Arlin  v.  Brown,  44 N.  H.  102  ;  At- 
wood  V.  Vincent,  17  Conn.  576  ;  Perry  v.  Grant,  10  K.  I.  334.  In 
those  States,  the  vendor  of  real  estate  by  an  absolute  deed  has  no  lien 
thereon  for  the  unpaid  purchase-money,  without  a  written  agreement 
of  the  parties  to  that  effect.  Ahrend  v.  Odiorne,  118  Mass.  261  ;  S. 
C,  19  Am.  Rep.  449.  So  the  English  doctrine  of  the  vendor's  lien  has 
no  existence  in  Kansas  {Brown  v.  Simpson,  4  Kans.  76.  See  Smith 
V.  Rowland,  13  id.  245) ;  and  it  has  been  abolished  in  Yirginia  by  stat- 
ute ( Yancey  v.  Mauck,  15  Gratt.  300) ;  and  in  some  of  the  courts 
in  which  the  existence  of  the  doctrine  has  been  recosrnized,  it  has 
been  considered  as  a  dangerous  principle,  and  one  opposed  to  the  pre- 
vailing policy  of  this  country,  which  discourages  secret  liens,  and  tends 
to  make  all  matters  of  title  the  subject  of  record  evidence.  See  Bayley 
YoL.  lY.— 41 
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V.   Greeiileaf,  7  "Wheat.  46 ;  Conover  v.    Warren,  1  Gilm.  (111.)  498, 
502;  McCandlish  v.  Keen,  13  Gratt.  (Va.)  615. 

The  vendor's  equitable  lien  attaches  if  possession  of  the  estate  has 
been  delivered  to  the  purchaser,  although  there  has  been  no  convey- 
ance of  it  to  him  {Smith  v.  HWbard,  2  Dick.  730  ;  Andrew  v.  An- 
drew, 8  DeG.  M.  &  G.  336  ;  Lanystaffy.  Nicholson,  25  Beav.  160) ;  and 
it  attaches  upon  copyholds  and  leaseholds,  as  well  as  freeholds.  Wrout 
V.  Dawes,  25  id.  369 ;  Richardson  v.  Bowman,  40  Miss.  782.  In 
England,  the  vendor  of  land  to  a  railway  company  has  been  held  to 
have  a  lien  in  respect  of  unpaid  compensation  as  well  as  purchase- 
money,  unless  such  compensation  is  the  subject  of  a  separate  agree- 
ment between  him  and  the  company.  Walher  v.  Ware,  etc..  Railway 
Co.,  L.  R.,  1  Eq.  195.  See,  also.  Bishop  of  Winchester  v.  Mid  Hants 
Railway  Co.,  L.  R.,  5  Eq.  17 ;  Earl  St.  Germans  v.  Ckrystal  Palace 
Railway  Co.,  L.  R.,  11  id.  568.  And  see  Dubois  v.  Hull,  43  Barb,  26. 
So,  the  rule  as  to  the  vendor's  lien  applies  with  as  much  force  to  the 
case  of  a  purchase  by  a  married  woman  as  to  any  other  case.  Chilton 
V.  Braiden,  2  Black  (U.  S.),  458  ;  Armstrong  v.  Ross,  20  N.  J.  Eq. 
109  ;  Pylant  v.  Reeves.,  53  Ala.  132.  But  the  lien  will  not  .be  given 
by  a  court  of  equity  as  a  security  for  unliquidated  and  uncertain  dam-' 
ages  {Payne  v.  Avery,  21  Mich.  524;  Arlin  v.  Brown,  44  N.  H. 
102) ;  audit  will  not,  therefore,  exist  where  the  consideration  of  the  sale 
is  an  engagement  to  support  the  vendor  during  his  life.  Id. ;  McCan- 
drish  V.  Keen,  13  Gratt.  (Ya.)  615.  Thus  where  a  vendee,  by  his 
bond  reciting  the  conveyance  of  the  land  to  him  as  the  consideration 
of  such  bond,  covenanted  to  maintain  the  vendor  and  liis  son  during 
their  natural  lives,  it  was  held  that  the  covenant  was  the  substituted 
consideration  for  the  purchase-money,  and  that  the  bond  was  not  an 
equitable  incimibrance  on  the  land  in  behalf,  eitlier  of  the  obHgce  or 
of  liis  son,  who  was  only  a  beneficiary.  McKillip  v.  McKiUip,  8 
Barb.  552.  It  has  likewise  been  held  tliat  a  lieu  will  not  arise  from 
the  exchange  of  land  for  chattels,  or  for  other  land.  Colt  v.  Foxi. 
gera,  36  Barb.  195.  But  it  was  said  in  Barns  v.  Taylor,  23  Ala. 
255,  that  there  is  nothing  to  distinguish  an  exchange  of  lands,  so  far 
as  respects  the  application  of  this  principle  of  lien  for  the  purchase- 
money,  from  a  sale  of  lands.  And  a  vendor  who  is  fraudulently  in- 
duced to  take  land  instead  of  the  money,  for  which  he  originally  agreed, 
may  treat  the  payment  as  a  nullity  and  enforce  his  lien.  Bradley  v. 
Bosley,  1  Barb.  Ch.  125.  And  see  Mills  v.  Bliss,  55  N.  Y.  (10  Sick.) 
139.  And  it  has  l)een  held,  that  the  vendor  will  not  necessarily  lose 
his  lien  by  stipulating  that  the  price  shall  be  paid  to  a  third  person. 
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Hamilton  v.  GilheH,  2  Heisk.  (Term.)  681 ;  Gault  v.  Trumho^  17  B. 
Monr.  (Ky.)  682,     But  see  Chajpman  v.  JBeardsley,  31  Conn.  115. 

It  may  now  be  regarded  as  a  well-settled  rule  that,  wherever  the 
vendor's  lien  is  recognized  at  all,  it  is  not  waived,  in  the  absence  of  an 
express  agreement  to  that  effect,  by  the  taking  of  the  note  or  other 
personal  security  of  the  vendee  for  the  purchase-money.  Winter  v 
Anson,  3  Russ.  488 ;  Ex  parte  Peake,  1  Madd.  346 ;  Oilman  v 
Brown,  1  Mas.  (C.  C.)  192,  214;  Ghristia/n  v.  Austin,  36  Tex.  540: 
Selhy  V.  Stanley,  4  Minn.  65 ;  Garson  v.  Green,  1  Johns.  Ch.  308 
Pinohain  v.  Collard,  13  Tex.  333  ;  Dunlap  v.  Shanklin,  10  "W.  Va. 
662  ;  Denny  v.  Steahly,  2  Ileisk.  (Tenn.)  156.  But  it  is  waived  by  the 
taking  of  a  distinct  and  independent  security,  unless  there  is  at  the 
time  an  express  agreement  for  its  retention.  Id. ;  Baum  v.  Grigshy, 
21  Cal.  172.  And  see  In  re  Albert  Life  Assurance  Co.,  L.  R.,  11  Eq. 
178.  Thus,  taking  the  bond  or  note  of  the  vendee  with  a  a  surety 
{Carrioo  v.  Merchants',  etc..  National  Bank,  ZZ  Md.  235;  Boon  v. 
Ifurphy,  6  Blackf .  [Ind.]  273) ;  or  taking  a  negotiable  note  drawn  by 
the  vendee  and  indorsed  by  a  third  person,  or  drawn  by  a  third  person 
and  indorsed  by  the  vendee  {Boynton  v.  CliampUn,  42  111.  57 ;  &an- 
•ders  V.  McAffee,  41  Ga. ,  684 ;  Burette  v.  Briggs,  47  Mo.  356 ; 
Schwarz  v.  Stein,  29  Md.  112  ;  Yaryan  v.  Shriner,  26  Ind.  364  );  or 
taking  a  mortgage  of  other  property  (  WJiite  v.  Dougherty,  Mart,  tte 
Y.  (Tenn.)  309),  presumptively  repels  the  hen.  Id.  And  see  Bicha/rd- 
son  V.  Ridgely,  8  Gill  &  Johns.  (Md.)  87 ;  Marshall  v.  Christmas,  3 
Humph.  (Tenn.)  616  ;  Kirkham  v.  Boston,  67  111.  599  ;  Perry  v. 
Grant,  10  R.  I.  334.  An  express  security  on  the  land  itself  for  the 
whole  amount  unpaid,  as  by  mortgage  or  deed  of  trust,  will  likewise 
merge  the  implied  lien.  Mattix  v.  Weand,  19  Ind.  151 ;  Little  v. 
Brown,  2  Leigh  (Va.),  353.  But  see  Boos  v.  Ewing,  17  Ohio,  500.  And 
an  express  security  or  an  express  contract  for  a  lien  on  the  land  con- 
veyed, as  to  part  of  the  amount  remaining  unpaid,  will  be  an  implied 
waiver  of  the  lien  to  any  greater  extent.  Fish  v.  Rowland,  1  Paige, 
20,  30 ;  Brown  v.  Gilman,  4  Wheat.  256.  It  has  been  held,  that 
taking  a  mortgage  for  the  purchase-money  excludes  the  lien,  although 
the  security  is  defective  or  inadequate.  Camden  v.  Vail,  23  Cal.  633. 
But  taking  a  mortgage  or  other  collateral  security  will  not  extinguish 
the  lien  where  there  is  an  express  agreement  that  it  shall  survive. 
Daughaday  v.  Paine,  6  Minn.  443.  And,  generally,  whether  there 
has  been  a  waiver  of  a  vendor's  lien  is  a  question  of  intention.  Thus, 
if  a  vendor  take  a  note  for  the  purchase-money  with  security,  it 
raises  a  presumption  of  a  waiver,  because,  ordinarily,  it  evinces  an  in- 
tention to  rely  on  the  personal  security  and  to  abandon  the  lien  ;  but, 


324  LIEN. 

if  the  attendant  circumstances  or  the  positive  testimony  of  the  vendor 
show  that  such  was  not  his  intent,  the  presumption  is  rebutted. 
Cordova  v.  Rood^  17  Wall.  1 ;  Mims  v.  Macon,  etc.,  R.  R.  Co.,  3 
Kelly  (Ga.),  333  ;  Campbell  v.  Baldwin,  2  Humph.  (Tenn.)  248.  And 
see  Brown  v.  Christie,  35  Tex.  689 ;  Skinner  v.  Puimell,  52  Mo.  97 ; 
Napier  v.  Jones,  47  Ala.  90. 

Upon  the  question  whether  the  benefit  of  the  vendor's  equity,  or  im- 
plied lien,  accompanies  an  assignment  of  the  vendee's  note  or  bond  for 
the  purchase -money,  the  decisions  are  conflicting.  In  some  of  the 
States,  there  is  no  distinction  made  between  the  vendor's  implied  lien 
and  any  express  lien,  as  to  transferability,  and  the  assignment  of  the 
note  or  bond  for  the  purchase-money  is  held  to  carry  the  lien  with  it. 
See  Fisher  v.  Johnson,  5  Ind.  492  ;  Honore  v.  Bakewell,  6  B.  Monr. 
(I^y.)  67 ;  Rakestraw  v.  Ilamilton,  14  Iowa,  147 ;  Wells  v.  Morrow, 
38  Ala.  125.  But,  according  to  the  weight  of  authority  elsewhere,  the 
vendor's  lien  is  a  mere  personal  equitable  right  in  the  vendor,  and  is 
not  assignable.  It  looks  only  to  the  security  of  the  vendor,  and  does 
not  pass  to  the  assignee  of  the  vendee's  obligation  for  the  consideration- 
money,  and,  consequently,  cannot  be  enforced  in  his  favor.  See  Wehh 
V.  Robinson.,  14  Ga.  216;  Simpson  \.  Montgomery,  25  Ark.  365;" 
Baum  V.  Grigsby,  21  Cal.  173  ;  Walsh  v.  Boyle,  30  Md.  262 ;  Sherats 
V.  Nichodemus,  7  Yerg.  (Tenn.)  9  ;  Horton  v.  Horner,  14  Ohio,  437  ; 
Lindsey  v.  Bates,  42  Miss.  397  ;  Ross  v.  Heintzen,  36  Cal.  313 ;  Hecht 
V.  Spears,  27  Ark.  229 ;  11  Am.  Eep.  784 ;  Keith  v.  Horner,  32  111. 
526.  But  a  third  person  who  pays  the  purchase-money  on  behalf  of 
the  purchaser  to  the  vendor,  upon  an  express  agreement  between  the 
three  that  he  shall  have  a  lien  for  it  upon  the  land,  will  be  held  in  equity 
to  succeed  to  the  vendor's  lien.  Mitchell  v.  Bntt,  45  Ga.  162.  In  a 
recent  case  in  New  York  it  is  held  that  the  vendor's  lien  is  capable  of 
being  assigned  with  the  debt,  for  the  payment  of  which  it  is  a  security ; 
but  that  the  lien  ceases  to  exist  whenever  the  acts  of  the  vendor  man- 
ifest that  it  is  not  relied  upon.  Hence,  if  he  so  assigns  the  debt  as  to 
have  no  further  interest  in  its  payment,  and  omits  to  assign  the  lien  in 
terms,  the  lien  is  destroyed.  Smith  v.  Smith,  9  Abb.  (N.  S.)  420.  See 
White  V.  Williams,  1  Paige,  502 ;  Ilallock  v.  Smith,  3  Barb.  267. 

The  vendor  of  personal  property  has  no  implied  or  equitable  lien  for 
the  purchase-money  after  parting  with  the  possession,  but  must  look  alone 
to  the  personal  re8pon8il)ility  of  the  vendee  {James  v.  Bird,  8  Leigh 
[Va.],  610;  Lupim,  v.  Marie,  6  Wend.  77),  even  tliough  the  latter  was 
insolvent  and  knew  he  was  unaljle  to  ])ay  {Johnson  v.  Farnum,  56  Ga. 
144) ;  and  still  less  does  such  a  lien  exist  in  favor  of  a  surety  of  the 
vendee,  who  fears  that  he  may  be  compelled  to  pay  the  price.     Beam 
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V.  Blanton,  3  Ired.  (N.  C.)  Eq,  59.  "Where  real  and  personal  property 
are  sold  under  an  entire  contract  for  a  gross  sum,  there  will  be  no  lien, 
even  as  it  regards  the  land.  McGandlish  v.  Keen,  13  Gratt.  605.  But 
it  is  otherwise  where  it  appears  that  tlie  land  and  the  chattels  were 
valued  separately,  though  conveyed  by  the  same  deed.  ^Russell  v.  Mc- 
Cormick,  45  Ala.  587  ;  6  Am.  Rep.  707. 

Where  a  mortgage  is  executed  on  an  unplanted  crop,  a  lien  attaches, 
in  equity,  as  soon  as  the  subject  of  the  mortgage  comes  into  existence. 
Apperson  v.  Moore,  30  Ark.  56  ;  S.  C,  21  Am.  Rep.  170.  See,  also.  Butt 
V.  Ellett,  19  Wall.  544.  And  one  who  furnishes  money  and  supplies 
to  another  to  make  a  crop,  under  a  verbal  agreement  that  he  is  to  have 
a  lien  on  the  crop  to  be  raised,  of  which  he  is  in  possession  at  the  insti- 
tution of  the  suit,  acquires,  in  equity,  a  lien  which  that  court  will  en- 
force, there  being  no  adequate  remedy  at  law.  Driver  v.  Jenkins,  30 
Ark.  120.     See  ante,  318. 

Where  the  equitable  owner  of  land  erected  a  gra,nary  thereon,  and 
afterward  allowed  his  two  sons  to  use  and  occupy  them,  and  they  erected 
other  buildings  thereon  at  a  great  expense,  it  was  held  that  the  sons 
had  a  lien  on  the  premises  for  their  outlay.  Unity,  etc.,  Banking  As- 
sociation V.  King,  25  Beav.  72 ;  S.  C,  4  Jur.  (N.  S.)  470. 

§  6.  Liens  in  favor  of  particular  trades,  business,  or  persons. 
The  doctrine  of  a  particular  or  specific  lien  on  goods  in  the  hands  of  a 
tradesman  or  artisan  for  the  price  of  work  done  on  them,  is  a  part  of 
the  common  law,  which  has  grown  necessarily  and  naturally  out  of  the 
transactions  of  mankind,  as  a  matter  of  public  policy.  Originally, 
such  lien  seems  to  have  been  only  co-extensive  with  the  workman's 
obligation  to  receive  the  goods ;  but  it  has  for  a  long  time  been  ex- 
tended to  the  case  of  every  bailee  who  has,  by  his  labor  or  skill,  con- 
ferred value  on  the  thing  bailed  to  him.  Cliaptnan  v.  Allen,  Cro.  Car. 
271  ;  Scarf  e  v.  Morgan,  4  M.  &  W.  270 ;  Wilson  v.  Martin,  40  N.  H. 
88  ;  Mclntyre  v.  Carver,  2  Watts  &  Serg.  392.  But  as  an  exclusive 
right  to  the  possession  of  the  thing  is  the  basis  of  such  a  lien  (see  ante, 
315,  §  1),  it  is  held  not  to  exist  in  favor  of  a  journeyman  or  day-laborer, 
whose  possession  is  that  of  his  employer,  and  who  has  no  other  security 
for  his  wages  than  the  employer's  personal  responsibility  on  the  con- 
tract of  hiring.  He  who  claims  the  lien  must,  therefore,  be  a  bailee 
under  the  contract  technically  termed  locatio  operis  faciendi.  Mcln- 
tyre V.  Carv&r,  2  Watts  &  Serg.  392. 

An  innkeeper  has  a  lien  upon  the  property  of  his  guest  for  his  food 
and  lodging,  and  he  may  detain  the  horse  of  a  guest  for  the  price  of 
provender  and  stabling.  See  Yol.  4,  p.  10.  And  see,  as  to  the  lien  of 
an  innkeeper  under  New  York  statute.  Laws  of  1869,  eh.  738.     A  far- 
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rier  also  has  a  lien  for  liis  services  in  keeping  and  curing  a  horse  received 
by  him  for  that  purpose.  Lane  v.  Cotton^  1  Ld.  Raym.  654  ;  Lord  v. 
JorieSy  24  Me.  439.  And  the  lien  of  a  blacksmith  for  shoeing  a  horse 
is  recognized.  Cuminings  v.  Harris,  3  Yt.  245  ;  Hoover  v.  Epler,  52 
Penn.  St.  522.,  But  stablers  who  are  not  innkeepers  have  no  lien  upon 
the  horses  which  they  are  employed  to  keep  {Sanderson  v.  Bell,  2  Cr. 
&  M.  304 ;  McDonald  v.  Bennett,  45  Iowa,  456  ;  Miller  v.  Marston, 
35  Me.  153)  ;  nor,  as  we  have  seen  [ante,  320,  §  4),  does  any  lien  exist  at 
common  law  in  favor  of  agistors.  See,  also,  ante,  vol.  3,  617  ;  Bissell 
T.  Pearce,  28  IN".  Y.  (1  Tifi.)  252.  A  stabler  has,  however,  a  lien  for 
the  labor  and  skill  employed  on  a  horse  sent  to  him  for  the  purpose  of 
being  trained  {Bevan  v.  Waters,  3  Car.  &  P.  520  ;  Forth  v.  Simjysmi, 
13  Q.  B.  680)  ;  and  he  likewise  has  a  lien  upon  a  mare  sent  to  his 
stable  to  be  covered  l3y  a  stallion.  Scarf e  v.  Morgan,  4  M.  &  W.  270 ; 
S.  C,  IH.  &H.  292.' 

A  carrier  has  a  special  lien  at  common  law,  and  he  may  have,  by 
express  contract,  or  by  general  usage,  a  general  lien  for  the  balance  due 
him  by  the  owner.  Wright  v.  Snell,  5  B.  &  Aid.  350.  And  see  ante, 
vol.  2,  p.  60.  Warehousemen  have  a  lien  on  property  stored  by  them, 
for  proper  charges  ;  they  stand,  in  this  respect,  upon  tlie  same  footing 
as  carriers  or  artisans.  Low  v.  Martin,  18  111.  286.  But  a  warehouse- 
man cannot  retain  the  goods  of  the  principal  for  a  debt  due  to  him  by 
the  agent.  Wesling  v.  Noonan,  31  Miss.  599.  And  one  not  engaged 
in  the  business  of  warehousing  or  storage,  who  allows  the  chattels  of 
another  to  be  placed  in  his  room,  does  not  thereby  acquire  any  lien  for 
storage.  Alt  v.  Weidenherg,  6  Bosw.  (N.  Y.)  176.  Tailors  have  a 
particular  lien  on  the  cloth  for  the  value  of  their  work  {Ilussey  v. 
Christie,  9  East,  426) ;  the  vendor  of  goods  has  a  lien  on  them  for  the 
price,  so  long  as  he  retains  possession  {Parks  v.  Hall,  2  Pick.  206  ; 
Boyd  V.  Mosely,  2  Swan  [Tenn.],  661)  ;  an  attorney,  has  a  lien  for  his 
costs  (see  ante,  vol.  1,  453,  454,  tit.  Attorneys) ;  and  clerks  of  courts, 
for  their  fees  {Taylor  v.  Lewis,  2  Yes.  Sen.  Ill)  ;  pawnees  have  a  lien, 
from  the  very  nature  of  their  contract  {seojwst,  tit.  Pledge)  /  and  it  is 
held  tliat  printers  and  publishers  liavc  a  lieu  on  works  for  the  charge 
for  printing,  but  not  upon  the  stereotype  plates  put  into  their  hands  for 
that  pur})ose  {Bleaden  v.  IlancocJc,  4  Car.  &  P.  152) ;  unless  they  have 
paid  the  cost  of  the  plates,  in  which  case  they  may  hold  them  for 
money  thus  paid.  Id. ;  2  Pars,  on  Cont.  256.  A  delivery  to  a  common 
carrier  for  the  consignee,  and  an  acceptance  by  him  for  the  consignee, 
are  said  to  be  sufficient  to  give  the  consignee  a  lien.  Wade  v.  Ilaviil. 
ton,  30  Ga.  450.     See,  also,  Elliott  v.  Cox,  48  id.  39.     But  a  consignee 
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of  goods  to  be  sold  on  commission  has  no  lien  upon  them  until  they 
are  delivered  to  him.     Bruce  v.  Andrews^  36  Mo.  593. 

In  England,  a  packer  has  by  custom  of  trade  a  general  lien  upon  all 
the  goods  of  a  customer  in  his  possession  or  in  his  hands  for  all  moneys 
due  to  him  from  that  customer,  and  not  merely  for  money  owing  in 
respect  of  those  particular  goods.  Ex  parte  Shiobrook^  L.  E,.,  2  Ch. 
Div.  489. 

A  person  who  has  advanced  money  to  another  to  carry  on  business 
has  no  lieu  upon  the  proceeds  of  such  business.  Miller  v.  Price,  20 
Wis.  ]17.     See,  also,  Weathersby  v.  Sleeper,  42  Miss.  Y32. 

The  lien  of  the  mechanic,  known  as  a  mechanic's  lien,  is  exclusively 
the  creature  of  statute.  Grant  v.  Yandercook,  8  Abb.  Pr.  (N.  S.  N. 
Y.)  455.  The  principle  embraced  in  the  statute  is  founded  in  natural 
justice,  that  the  party,  who  has  enhanced  the  value  of  the  property  by 
incorporating  therein  his  labor  or  materials,  shall  have  security  on  the 
same,  though  changed  in  form,  and  inseparable  from  the  property. 
Taggard  v.  Buchnore,  42  Me.  77.  But  however  equitable  the  claim 
may  be,  the  lien  does  not  exist,  unless  the  party  brings  himself  within 
the  provisions  of  the  statute,  and  shows  a  substantial  compliance  with 
all  its  essential  requirements.  Spencer  v.  Barnett,  35  N..Y.  (8  Tiff.) 
96  ;  Greene  v.  Ely,  2  Greene  (Iowa),  508  ;  Noll  v.  Swineford,  6  Penn. 
St.  187 ;  Dore  v.  Sellers,  27  Cal.  588.  The  statutes  upon  the  subject 
widely  vary  in  the  different  States,  and  the  numerous  cases  arising 
under  such  statutes  generally  turn  upon  local  provisions.  The  statute 
and  the  decisions  of  the  particular  State  should,  therefore,  be  consulted. 

§  7.  Operation  and  eifect  of  lien.  A  party  having  a  lien  upon 
goods  may  transfer  the  possession  of  the  goods,  subject  to  the  lien,  to 
a  third  person,  who  may  lawfully  hold  the  property  until  the  lien  is 
paid.  But  if  the  transferee  sell  the  goods,  the  owner  is  remitted  to 
his  original  rights,  freed  from  the  lien,  and  may  bring  trover  against 
the  transferee  for  them.  Nash  v.  Mosher,  19  AVend.  431.  But  a 
party  to  whom  the  owner  of  a  lien  upon  property  has  executed  an 
assignment  of  the  lien,  without  a  delivery  of  the  property  to  which  it 
has  attached,  has  no  claim  against  a  person  who  obtains  possession  of 
the  property  subsequently  to  the  assignment.  Wing  v.  Griffin,  1  E. 
D.  Smith  (N.  Y.),  162.  A  lien  cannot  be  assigned,  while  the  assignor 
retains  possession  of  the  property  charged  therewith.  Id. 

Where  a  lien  is  created  by  statute,  and  the  lien  itself,  as  well  as  the 
estate  against  which  it  is  sought  to  be  enforced,  is  purely  legal,  a  court 
of  equity  has  no  authority  to  extend  the  lien  to  eases  not  provided  for 
by  the  statute.     Buchan  v.  Sumner,  2  Barb.  Ch.  165.     The  hen  of  the 
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United  States  for  duties  is  restricted  to  the  specific  goods  on  which  the 
duties  have  accrued.     Dennie  v.  Harris,  9  Pick.  364. 

A  hen  created  by  contract,  and  reserved  on  the  face  of  the  convey- 
ance, is  regarded  as  a  specifie  lien,  fonping  an  original  substantive 
charge  upon  the  estate  thus  conveyed,  and  as  aJfFecting  all  persons  who 
may,  subsequently,  come  into  possession  of  the  estate  with  notice, 
either  actual  or  constructive,  of  its  existence.  Lincoln  v.  Purcell,  2 
Head  (Tenn.),  143.  Such  a  lien  differs  from,  and  possesses  greater 
efficacy  than  the  vendor's  lien,  properly  so  called.  Id.  See  ante,  320,  §  5. 

A  lien  lost  or  destroyed  is  the  same  as  if  it  had  never  existed. 
Pilaris  V.  Leachman,  20  Ala.  662. 

§  8.  Incidents  of  the  right.  In  general,  alien  confers  no  right  of 
Bale  upon  the  person  having  such  lien,  although  the  retention  of  the 
chattel  may  be  attended  with  expense.  Hunt  v.  Haskell,  24  Me.  339  ; 
Thames  Ironworks  Co.  v.  Patent  Derrick  Co.,  1  Johns.  &  II.  93  ;  Coit 
V.  Waples,  1  Minn.  134, 148.  Ante,  vol.  3,  424,  427.  And  where  the 
lien  arises  by  operation  of  law,  the  bailee  has  no  right  to  use  the  thing 
{Mores  v.  Conham,  Owen,  123) ;  but  if  it  arise  by  act  of  party,  he  may 
use  it  as  the  owner  would,  unless  it  will  be  the  worse  for  use.  But 
the  property  will  be  at  the  risk  of  the  bailee  while  in  use.  Pex  v. 
Cording,  1  Nev.  &  M.  35 ;  Coggs  v.  Bernard,  2  Ld.  Kaym.  909. 

Property  in  the  hands  of  a  person  having  a  hen  thereon  cannot  be 
taken  from  him  under  an  attachment  against  the  general  owner.  He 
has  a  right  to  retain  it,  until  discharged  of  the  lien ;  and  if  it  be 
wrongfully  taken  away,  he  may  maintain  an  action  against  the  seizing 
officer  for  the  tort.  Smith  v.  Goss,  1  Camp.  282.  He  may,  however, 
waive  his  right,  and  if  he  does,  it  is  no  objection  in  the  mouth  of  the 
general  owner.     Meeker  v.  Wilson,  1  Gall.  (C.  C.)  419. 

It  has  been  held  that  a  shipping  agent  who  has  a  lien  on  a  bill  of 
lading  of  goods  which  he  has  sliipped  may,  if  the  lien  is  not  satisfied 
before  the  goods  have  reached  their  destination,  have  them  brouglit 
home  in  order  to  retain  his  lien  on  them,  and  is  not  liable  to  an  action 
for  so  doing.     Edwards  v.  Soiithgate,  10  W.  R.  528. 

Where  it  is  provided  by  statute  that  the  holder  of  a  lien  shall  do 
certain  acts  in  order  to  preserve  his  lien  beyond  a  certam  term,  the 
performance  of  such  acts  may  be  waived  by  the  parties,  and  the  lien, 
as  between  them,  will  be  valid.      Wallace's  Appeal,  5  Penn.  St.  103. 

If  the  general  owner  alienate  the  property  while  it  is  in  tlie  posses- 
sion of  the  party  liolding  under  the  lien,  the  effect  will  not  be  to  divest 
it,  since  the  ahcnec  must  take  subject  to  tlic  incumbrance.  Godin  v. 
London  Assurance  Co.,  1  l^)urr.  489.  And  it  is  well  settled  that 
property,  held  by  virtue  of  a  lien,  cannot  be  seized  on  an  execution 
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against  the  lien  holder.  Leg  v.  Evans,  6  Mees.  &  W.  36 ;  Harding 
V.  Stevenson,  6  II.  &  J.  264 ;  Kittredge  v.  Sumner,  11  Pick.  50  ; 
Meany  v.  Head,  1  Mas.  (C.  C.i  319. 

A  lien  acquired  under  an  illegal  contract,  if  an  executed  one,  may  be 
good ;  as  for  instance,  a  lien  arising  under  a  contract  made  in  vio- 
lation of  the  Sunday  .laws.  Scarf e  v.  Morgan,  4  Mees.  &  AV.  270. 
And  see  Boynton  v.  Page,  13  Wend.  425.  The  maxim,  in  -pari  de- 
licto, would  be  applicable  in  such  case,  should  the  bailor  seek  a  legal 
remedy.  But  where  the  illegality  is  solely  attributable  to  the  mis- 
conduct of  the  party  seeking  to  establish  the  right  of  lien,  and  is  of  a 
nature  to  invalidate  the  contract  which  he  would  enforce,  tlie  lien  will 
not  be  sustained.  Strong  v.  Hart,  6  B.  &  C.  160  ;  S.  C,  9  D.  &  R. 
189 ;  Fergusson  v.  Norman,  5  Bing.  N.  C.  76 ;    2  Pars,  on  Cont.  245. 

§  9.  Duration  of  the  lien.  "We  have  seen  that  continuance  of  pos- 
session is  essential  to  the  existence  of  a  lien  at  law.  Ante,  315,  §  1 ;  Kitte- 
ridge  v.  Freeman,  48  Yt.  62  ;  Black  v.  Bogert,  65  N.  Y.  (20  Sick.) 
601.  But  possession  by  an  agent  or  servant,  acting  under  the  au- 
thority of  a  party  having  a  lien,  is  sufficient  to  preserve  the  lien. 
McFarland  v.  ^¥}heeler,  26  Wend.  467,  474.  And  in  cases  where  the 
party  is  deprived  of  his  possession  by  force  or  fraud,  or  against  his 
will,  the  lien  is  not  lost.  Grinnell  v.  Cook,  3  Hill,  493.  It  is  only 
between  the  claimant  and  third  persons  that  continued  possession  is 
essential,  because  possession  by  the  owner  might  enable  him  to  defraud 
others  ignorant  of  the  lien.  As  between  the  owner  and  the  holder  of 
the  lien,  possession  is  by  no  means  essential  {McFarland  v.  Wheeler, 
26  Wend.  467,  474),  except  when,  by  surrendering  the  possession,  the 
claimant  can  be  fairly  understood  to  have  surrendered  his  lien  ;  and 
then  the  question  is  not  whether  he  has  yielded  his  possession,  but 
whether  he  has  voluntarily  surrendered  his  lien.  Allen  v.  Spencer, 
Edm.  Sel.  Cas.  (N.  Y.)  117. 

Where  a  lien  has  been  lost  by  lapse  of  time,  it  is  not  revived  and 
continued  by  an  act,  passed  after  the  time  has  elapsed,  granting  a  lien 
in  such  cases  for  a  longer  time.  Steamljoat  Thompson  v.  Lewis,  31 
Ala.  497. 

In  general,  a  party  cannot  be  divested  of  his  prior  lien  except  by 
fraud  or  deception  in  its  creation.  Briggs  v.  Planters'  Bank,  1  Freem. 
(Miss.)  Ch.  574. 

§  10.  Priority  of  lien.  It  is  stated  as  a  universal  rule  that  a  prior 
lien  gives  a  prior  claim,  which  is  entitled  to  prior  satisfaction,  out  of 
tlie  subject  it  binds,  unless  the  lien  be  intrinsically  defective,  or  be 
displaced  by  some  act  of  the  party  holding  it  which  shall  postpone 
him,  in  a  court  of  law  or  equity,  to  a  subsequent  claimant,  liankin  v. 
YoL.  lY.— 42  ■ 
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Scott,  12  "Wheat.  177.  And  it  is  held  that  a  title  derived  under  a 
lien  elder  in  its  origin  is  prima  facie  superior  to  a  title  from  a  common 
source,  purporting  to  be  derived  under  a  lien  junior  in  point  of  time, 
although  the  judicial  sale  under  the  latter  may  have  preceded  the  sale 
under  the  former.   Id.  ;  Little  field  v.  Nichols,  42  Cal.  372. 

One  who,  in  good  faith,  purchases  brick  or  other  ponderous  chattels, 
for  their  full  value,  and  pajs  for  them  by  discharging  the  just  debts  of 
the  true  owner,  may  hold  them  against  the  owner's  other  creditors, 
who  have  not  a  prior  specific  lien,  although  the  purchase  was  formally 
made  and  a  bill  of  sale  taken  from  a  claimant  other  than  the  true 
owner.  Lum  v.  Iloag,  31  Wis.  687.  So,  it  is  held  that  the  lien  of 
an  arbitrator  for  his  fees,  upon  land  which  is  the  subject  of  his  award, 
takes  precedence  of  a  mortgage  executed  by  the  person  in  whose  favor 
the  award  is  made  after  the  date  of  the  award,  but  before  it  is  entered 
on  the  minutes  of  the  court.     Miller  v.  Fish,  47  Ga.  270. 

A  specific  equitable  lien  upon  land  is  preferred  to  a  subsequent 
legal  lien  by  judgment.  Stevens  v.  Watson,  4  Abb.  Ct.  App.  (X.  Y.) 
302;  S.  C,  45  How.  104.  But  it  is  otherwise,  where  the  judgment 
is  one  confessed  to  secure  money  advanced  on  the  faith  of  it  by  the 
judgment  creditor.  JIulett  v.  Whipple,  58  Barb.  224.  And  where 
the  equitable  hen  and  the  judgment  lien  come  into  existence  at  the 
same  time,  the  former  is  not  entitled  to  preference  unless  it  was  created 
on  a  new  consideration  advanced  on  the  faith  of  it.  Dioight  v.  Newell, 
3  N.  Y.  (3  Comst.)  185.  A  lien  created  by  the  trust  deed  of  an  insolv- 
ent, in  favor  of  the  creditors,  is  superior  to  the  landlord's  lien  for 
rent.  Bejyplier  v.  Buck,  5  B,  Monr.  (Ky.)  96.  So,  the  lien  of  a  ware- 
houseman and  factor  who  had  made  advances  on  cotton  produced  on 
rented  land,  and  stored  with  him  by  the  tenant,  was  held  to  be  superior 
to  that  of  the  landlord  for  rent,  or  of  a  merchant  for  fertilizers  sold  to 
the  debtor.  Clark  v.  Dobbins,  52  Ga.  656.  See  Smith  v.  Foache,  55 
id.  120. 

If  property  on  whicli  machinery  is  constructed  was  subject  to  an  in- 
cumbrance prior  to  the  commencement  of  the  building  in  which  the 
macliiuery  was  placed,  the  lien  given  to  the  mechanic  furnishing  the 
machinery  will  be  deferred  to  the  prior  incumbrance.  McKim  v. 
Mason,  3  Md.  Ch.  186. 

In  a  recent  case  in  Tennessee,  it  is  held  that  the  equitable  lien  of 
the  vendor  of  land  for  the  unpaid  purchase-money  is  subordinate  to  a 
specifics  lien  acquired  l)y  a  creditor  of  the  vendee,  whether  witli  or 
without  notice,  before  proceedings  are  instituted  to  enforce  such  equit- 
able lien.     Fain  v.  Inman,  6  Ileisk.  (Tenn.)  5 ;  S.  C,   19  Am.  Rep. 
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577.  See,  also,  Bayley  v.  Greenleqf^  7  Wheat.  46.  See  cmte,  320,  §  5, 
and  cases  cited. 

§  11.  Enforcement  of  lien.  A  lien  given  by  tlie  common  law  is 
only  a  mode  of  enforcing  satisfaction  by  the  mere  passive  holding  of 
the  creditor  and  thus  preventing  the  debtor  from  deriving  any  benefit 
from  his  own  until  he  renders  justice  where  it  is  due.  It  is  a  sort  of 
distringas  to  which  certain  creditors  may  have  recourse  without  the 
previous  sanction  of  a  court  of  justice.  Ttidfjely  v.  Iglehart^  3  Bland's 
(Md.)  Ch.  510.  See,  also,  .i¥ea/iy  v.  Head,  1  Mas.  (C.  C.)  319; 
Sullivan  v.  Park,  33  Me.  438.  A  statutory  mode  of  enforcing  a 
purely  legal  lien  exists,  however,  in  the  different  States,  and  upon  this 
point  the  statute  of  the  particular  State  should  be  consulted.  A  statu- 
tory lien  can  be  enforced  only  so  far  as  it  is  clearly  given  by  the  law. 
Succession  of  Rousseau,  23  La.  Ann.  1.  And  see  Jacobs  v.  Knapp,  50 
N.  11.  71.  A  lien  upon  property  belonging  to  the  United  States  can- 
not be  enforced  by  the  courts  by  means  of  a  suit  against  the  govern- 
ment, nor  by  a  proceeding  in  rem,  when  possession  of  the  property 
can  only  be  obtained  by  taking  it  out  of  the  actual  possession  of  offi- 
cers or  agents  of  the  government.  Briggs  v.  The  Light  Boats,  11 
Allen,  157;  TJie  Siren,  7  Wall.  152.  Yet,  a  lien  may  exist  and  may 
be  enforced  whenever  enforcement  does  not  disturb  the  possession  of 
the  government.  Id.;  Brown  y.  Stapyleton,  4  Bing.  119;  United 
States  v.  Wilder,  3  Sumn.  (C.  C.)  308.  Thus,  where  government 
property  was  in  charge  of  a  carrier,  on  board  ship  for  transporta- 
tion, and  while  in  transit  became  liable  for  salvage  service,  and  on 
arrival  in  port,  and  before  any  delivery  to  the  officers  of  the  govern- 
ment, the  goods  were  libeled  for  salvage,  and  taken  into  possession  by 
the  marshal  —  it  was  held  that  the  court  should  have  enforced  a  lien. 
The  Davis,  10  Wall.  15.  It  is  held  in  Alabama  that  a  statute  lien 
created  in  another  State,  on  personal  property,  cannot  be  enforced  in 
the  former  State,  as  against  a  honajide  purchaser.  Marsh  v.  Elsworth, 
37  Ala.  85. 

A  court  of  equity  will  enforce  an  equitable  lien,  which  cannot  be 
enforced  at  law.  Vallette  v.  Whitewater  Valley  Canal  Co.,  4  Mc- 
Lean (C  C),  192;  Cairo,  etc.,  B.  B.  Co.  v.  Fachney,  78  111.  116. 
And  the  usual  course  of  enforcing  a  lien  in  equity,  if  not  discharged, 
is  by  a  sale  of  the  property  to  which  it  is  attached.  Neate  v.  Duke 
of  Marlborough,  3  Myl.  &  Cr.  407,  415;  2  Story's  Eq.  Jur.,  §  1217. 
Where  several  creditors  have  liens  on  the  same  property,  and  one  of 
them  has  also  a  lien  on  other  property,  equity  will  compel  him  to  sub- 
ject the  latter  first  to  the  satisfaction  of  his  claim.  Fassett  v.  Traber, 
20  Ohio,  540 ;  Smith  v.  Grimes,  43  Iowa,  356 ;  'McLean  v.  Lafayette 
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Bank,  3  McLean  (C.  C),  587 ;  Bruner's  Appeal,  7  "Watts  &  Serg. 
269.  See  Boston  v.  Eubank,  3  J.  J.  Marsh.  (Ky.)  47.  And  although 
it  is  a  general  rule  that  between  equities,  equal  in  other  respects,  the 
elder  shall  be  preferred,  yet,  if  the  lien  be  secret,  and  another  has 
made  advances  on  the  property,  in  good  faith,  and  without  notice,  and 
has  had  possession  thereof,  his  equity  will  be  preferred.  Cox  v. 
Romine,  9  Gratt.  (Va.)  27.  Where  a  person  has  a  lien  on  a  bond 
which  the  obligee  has  obtained  by  collusion  with  the  obligor,  his  only 
remedy  is  in  equity.     Harrison  v.  Burgess,  5  T.  B.  Monr.  (Ky.)  417. 

The  vendor,  having  an  equitable  lien  for  unpaid  purchase-money, 
may  file  a  bill  in  equity  to  have  satisfaction  of  it,  and  the  court  will 
order  the  land,  or  so  much  of  it  as  may  be  necessary,  to  be  sold  for 
the  discharge  of  the  debt.  Wilson  v.  Bavisson,  2  Rob.  (Va.)  385  ; 
Outton  V.  Mitchell,  4  Bibb  (Ky.),  239  ;  Mullikin  v.  Mullikin,  1  Bland's 
(Md.)  Ch.  538.  But  the  bill  must  show  that  the  complainant  has  ex- 
hausted his  remedy  at  law  against  the  personal  estate,  or  it  must  aver 
such  facts  as  show  that  the  complainant  cannot  have  a  full,  complete 
and  adequate  remedy  at  law.  Stevens  v.  Hurt,  17  Ind.  141 ;  Ford  v. 
Smith,  1  MacArthur,  592  ;  Eyler  v.  Oralis,  2  Md.  137.  Some  of  the 
courts,  however,  regard  the  vendor's  lien  as  in  the  nature  of  a  mortgage, 
and  hold  that  the  vendor  may  enforce  his  claim  in  equity  without  hav- 
ing obtained  a  judgment,  or  taken  any  steps  whatever  at  law.  Sparks  v 
Hess,  15  Cal.  186  ;  Hill  v.  Grigsby,  32  id.  56  ;  High  v.  Batte,  10  Yerg, 
(Tenn.)  186  ;  Richardson  v.  Baker,  5  J.  J.  Marsh.  (Ky.)  323  ;  Smith 
V.  Rowland,  13  Kan.  245.  Where  there  is  an  unexecuted  contract  of 
sale,  the  vendor  may  file  his  bill  to  have  a  specific  performance,  and 
then  have  the  land  sold  for  satisfaction  of  the  lien,  Clark  v.  Hall,  7 
Paige,  382 ;  Brush  v.  Kinsley,  14  Ohio,  20. 

Where  a  person  purchases  property  subject  to  a  lien  in  the  hands  of 
his  vendor,  and  converts  it  into  money  by  a  sale  thereof,  tiie  money 
thus  received  becomes  a  trust  fund  in  equity,  liable  to  discharge  the 
lien.     Ellett  v.  Tyler,  41  111.  449. 

§  12,  Lien  when  waived.  See,  asto  waiver  of  equitable  lien,  ante, 
320,  §  5.  What  constitutes  the  waiver  of  alien  is  to  be  determined  from 
the  circumstances  of  each  particular  case.  Mim.s  v.  Macon,  etc. ,  R.  R. 
Co.,  3  Ga.  333.  And  see  Buckley  y.  Handy,  2  Miles  (Pcnn.),  449.  A 
lien  may  be  waived  by  a  party  who  sets  up  a  claim  to  retain  the  chattel 
upon  a  different  ground,  and  makes  no  mention  of  the  lien.  Weeks  v. 
Goode,  6  C.  B.  (N.  S.)  367;  Boardman  v.  SlU,  1  Camp.  410,  n  A 
tacit  lien  will  be  deemed  waived  by  unreasonable  delay  in  enforcing 
it.  T/ie  Bolivar,  01c.  Adm.  474.  See  Eschlach  v.  Bitts,  6  Md.  71- 
So,  a  lien  is  waived  if  the  parties  subsequently  enter  into  any  special 
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agreement  inconsistent  with  the  existence  of  the  lien.  Pickett  v.  Bub- 
look^  52  N.  H.  354.  And  an  express  contract  that  the  Jien  shall  be 
retained  to  a  specified  extent  is  equivalent  to  a  waivor  of  that  lien  to 
any  greater  extent.  Brown  v.  Gilman,  4  Wheat.  255.  If  a  party 
refuse,  upon  demand  made,  to  deliver  up  property  without  setting  up 
any  lien  thereon,  he  thereby  waives  the  right  to  set  up  a  lien  afterward. 
Thatcher  v.  Harlan,  2  Houst.  (Del.)  178 ;  Hanna  v.  Phelps,  7  Ind. 
21 ;  Pows  V.  Moorewood,  10  Barb.  183.  But  see  Everett  v.  Coffin,  6 
Wend.  603 ;  White  v.  Gainer,  2  Bing.  23  ;  S.  C,  9  Moore,  41 ;  1  Car. 
&  P.  324. 

It  was  formerly  held,  that  a  common-law  lien  was  waived  by  a 
special  agreement  as  to  the  price  to  be  paid  the  bailee  for  the  service 
to  be  performed  upon  the  property.  Chase  v.  Westmore,  5  Maule  & 
Sel.  180.  But  it  is  now  settled  that,  in  order  to  operate  as  a  waiver, 
the  special  agreement  must  be  inconsistent  with  the  lien  itself  ;  merely 
fixing  the  price  is  no  waiver.     Hutton  v.  Bragg,  7  Taunt.  14. 

§  13.  Discharge  or  determination.  A  lien  is  lost  or  determined, 
by  voluntarily  parting  with  the  possession  of  the  property  {King  v. 
Indian  Orchard  Canal  Co.,  11  Cusli.  231  ;  Bailey  v.  Quint,  22  Yt. 
474) ,  or  by  any  agreement  to  give  it  up.  Panforth  v.  Pratt,  42  Me. 
50.  But  such  agreement,  in  order  to  be  obligatory,  must  be  based 
on  a  legal  consideration  ;  and  a  promise  to  pay  the  debt  of  another, 
when  not  in  writing,'  is  void  by  the  statute  of  frauds,  and  furnishes  no 
consideration  for  such  agreement.  Id.  But  see  Castling  v.  Auhert,  2 
East,  325  ;  Iloulditch  v.  Milne,  3  Esp.  86.  So,  a  lien  created  hy  eon- 
tract  is  not  discharged  by  permitting  the  general  owner  or  his  assignee 
to  take  possession  of  the  property,  if  it  may  be  done  consistently  with 
the  contract,  and  the  course  of  business,  and  the  intention  of  the  par- 
ties. Spauldirig  v.  Adams,  32  Me.  211 ;  Robinsons .  Larrahee,  63  id. 
116. 

If  a  security  is  taken  for  a  debt  for  which  the  party  has  a  lien  upon 
property  of  the  debtor,  such  security  being  payable  at  a  distant  day, 
the  lien  is  gone.  Hewison  v.  Guthrie,  2  Bing.  N.  C.  755  ;  S.  C,  2 
Hodges,  54.  Even  where  labor  is  bestowed  on  articles  under  an  agree- 
ment to  receive  a  note  in  payment,  the  lien  on  them  is  waived  ;  and 
where  there  was  no  such  antecedent  agreement,  the  subsequent  taking 
of  a  negotiable  note  waives  the  lien.  Ilutchins  v.  Olcutt,  4  Yt.  549. 
See  Bunney  v.  Poyntz,  4  B.  &  Ad.  568 ;  S.  C,  1  Nev.  &  M.  229 ; 
Castle  V.  Sworder,  6  Hurl.  &  N.  828 ;  Johnston  v.  Union  Bank,  37 
Miss.  526.  But,  as  a  general  rule,  a  mere  change  in  the  form  of  the 
evidence  of  indebtedness  will  not  operate  to  discharge  a  lien  given  to 
secure  a  debt,  unless  it  is  apparent  that  the  parties  intended  to  extinguish 
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the  lien.  Leiois  v.  Starke,  IS  Miss.  120.  See,  also,  Clark  v.  Draper, 
19  N.  II.  419;  Jli/ir  v.  Cross,  10  B.  Monr.  (Kv.)  277;  Succession  of 
Kercheval,  14  La.  Ann.  457;  Thorpe  Brothers  w  Durhon,  45  Iowa, 
192. 

If  a  party  having  a  lien  on  goods  causes  them  to  be  taken  in  execu- 
tion at  his  own  suit,  he  thereby  destroys  liis  right  of  Hen,  although  the 
goods  were  never  removed  from  his  premises.  Jacobs  v.  Latoiir,  5 
Bing.  130 ;  S.  C,  2  M.  &  P.  201.  See  Out<jalt  v.  Dnrling,  25  N.  J. 
Law,  443  ;  Evans  v.  Warren,  122  Mass.  303.  And  a  lien  wOl  be  de- 
stroyed not  only  by  parting  with  possession,  but  by  attempting  to  re- 
tain it  otherwise  than  as  security.  Bean  v.  Bolton,  3  Phil.  (Penn.)  S7. 
Thus,  if  a  person  has  a  lien  on  goods  for  the  price  of  carriage  to  a  place 
of  deposit,  his  subsequently  claiming  them  as  his  own,  and  refusing,  on 
that  ground,  to  deliver  them  to  the  owner,  is  a  waiver  of  the  lien.  Pic- 
qiiet  V.  2£'Kay,  2  Blackf.  (Ind.)  465.  So,  if  a  party  has  a  specitic  lien 
on  the  goods  of  another,  and,  when  required  to  deliver  them  up,  claims 
a  lien  upon  them  for  a  sum  either  greater  than  or  different  from  that 
for  which  he  is  entitled  to  hold  them,  his  lien  is  gone  {Scarf e  v.  Mor- 
gan, 4  Mees.  &  TV.  270 ;  S.  C,  1  H.  &  H.  292),  but  if  he  claims  to 
hold  them  both  for  the  sum  to  which  he  is  entitled,  and  also  for  a 
further  sum  to  which  he  is  not  entitled,  his  lien  in  respect  of  the  former 
remains,  and  the  owner  ought,  on  such  refusal,  to  tender  that  sum.  Id. 
Wliere  a  party  claims  to  detain  goods  upon  two  causes  of  lien,  in  such 
a  way  as  to  dispense  with  tender  of  either,  he  is  gnilty  of  a  conver- 
sion, unless  he  can  sustain  both.  Kerford  v.  Jlondel,  28  L.  J.  Exch. 
303.  And  where  a  party  who  has  a  specific  lien  on  goods  refuses  to 
deliver  them  up.  unless  the  amount  of  a  general  balance  is  paid,  it  is 
unnecessary  for  the  owner  to  tender  the  sum  due  in  respect  of  those 
goods,  in  order  to  support  trover.  Jones  v.  Tarleton,  9  Mees.  *fc  W. 
675. 

So,  if  A  delivers  a  chattel  to  B,  under  a  contract  by  the  latter  to 
perform  certain  work  thereon  at  a  fixed  price,  and,  before  such  work 
is  coni])leted,  A  countermands  tlie  order  and  demands  the  chattel  from 
B,  at  the  same  time  tendering  a  sum  sufficient  to  pay  for  the  work 
actually  done,  he  will  be  entitled  to  maintiiin  trover  therefor  without 
tendering  the  contract  price.     Lilley  v.  Barn.'^h'i/,  1  Car.  &:  K.  344. 

If  A,  having  rep.aired  a  carriage  for  B,  allows  him  to  take  it  away 
from  time  to  time,  he  cannot  afterward  detain  it  for  the  amount  of 
the  repairs.  Ilartleg  v.  HHchcoc'k,  1  Stark.  408.  So,  a  lien  for  the 
keeping  of  a  horse,  credited  by  agreement,  will  not  hold  against  a  mort- 
gage subsequently  executed  and  recorded,  if  the  owner  is  afterward 
permitted  to  use  the  horse  at  his  pleasure.     Perkins  v.  Boardman,  14 
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Gray,  481.  But  under  a  statute  of  Pennsylvania,  giving  a  lien  to 
livery- stable  keepers,  it  is  held  that  where  it  is  a  part  of  the  ordinary 
coiu'se  of  business  to  deliver  the  horses  to  the  driver  as  often  as  they 
are  needed,  the  loss  of  ,  custody  does  not  defeat  the  stable  keeper's  lien. 
Young  V.  Kimhall,  23  Tenn.  St.  193. 

If,  on  a  sale  of  property  subject  to  a  lien,  the  holder  of  the  lien 
agrees  to  pay  for  the  proi)erty  a  sum  additional  to  the  amount  of  such 
lien,  the  sale  is  an  extinguishment  of  the  lien.  Foltz  v.  Peters,  16 
Ind.  244.  And  where  a  note  is  given  for  a  debt,  a  part  of  which  is 
secured  by  a  lien,  and  a  part  not  so  secured,  and  the  note  is  prosecuted 
to  judgment,  the  lien  is  lost.      Coburn  v.  Kerswell,  35  Me.  126. 

A  sale  made  to  enforce  a  statutory  lien  divests  the  property  sold  of 
that  lien.     Schmidt  v.  Gatewood,  2  Rich.  (S.  C.)  Eq.  162. 

But  a  specific  lien,  once  obtained  by  levy  or  otherwise,  cannot  be 
divested  by  subsequent  legislation.  McKeithan  v.  Terry,  64  N.  C. 
25  ;  Slitder  v.  Rogers,  id.  289.  And  it  is  held  that  the  mere  manual 
delivery  of  an  article  by  a  carrier  to  the  consignee  does  not,  of  itself, 
operate  necessarily  to  discharge  the  lien  of  the  carrier  for  freight ;  but 
the  delivery  must  be  made  with  the  intent  of  parting  with  the  lien. 
One  hundred  and  fifty-one  Tons  of  Coal,  4  Blatchf.  (C.  C.)  368. 

A  Hen  on  property  is  not  removed  by  the  bankruptcy  of  the  party. 
Roach  V.  Bennett,  24  Miss.  98. 

A  client  cannot  compromise  a  case  out  of  court,  so  as  to  deprive  his 
attorney  of  his  lien  for  his  fee  without  his  consent.  Pleasants  v. 
Kortrecht,  5  Ileisk.  (Tenn.)  694.  See,  also.  Runt  v.  McClanahan,  1 
id.  503. 

§  14.  Who  may  sue  for  injury  to.  "While  property  remains  in 
the  possession  of  the  bailee,  who  is  entitled  to,  and  still  maintains  his 
lien  thereon,  he  alone  can  maintain  an  action  of  trespass  for  a  forcible 
injury  to  the  property.  Wilson  v.  Martin,  40  N.  H.  88.  And  when 
a  party  holds  a  lien  on  property  which  he  claims  is  wrongfully  in  the 
possession  of  a  third  party,  he  is  entitled  to  an  action  for  the  recovery 
of  its  possession,  or  for  a  w^rongful  conversion.  Wingard  v.  Panning, 
39  Cal.  543;  G afford  v.  Stearns,  51  Ala.  434.  And  the  general 
owner  may  maintain  an  action  of  trover  for  the  conversion  of  the 
property  (JV^ash  v.  Mosher,  19  Wend  431) ;  and  a  wrong-doer  cannot 
set  up  the  lien  which  a  bailee  has  for  the  price  of  labor  done  on  the 
goods  of  another,  to  defeat  the  action  of  the  owner.  Bradley  v.  Spof- 
ford,  23  N.  H.  444. 

§  15.  Who  may  be  sued  for  injury  to.  Trespass  by  the  party 
holding  the  lien,  for  a  forcible  injury  to  the  property,  has  been  sus- 
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tained  even  against  the  general  owner.     Cowing  v.  Snow,  11  Mass. 
415. 

§  16.  Damages  recOYerable.  In  an  action  by  the  lien-holder,  to 
recover  the  possession  or  for  a  wrongful  conversion  of  the  property  to 
which  the  lien  attaches,  the  measure  of  damages  is  stated  to  be  the 
amount  of  the  lien,  not  exceeding  the  value  of  the  property.  Wingard 
V.  Bcmning,  39  Cal.  543. 

A  tender  of  the  charges  must  be  made  before  suit  by  the  owner, 
where  a  lien  exists,  imless  the  goods  have  been  parted  with,  in  which 
latter  case  all  that  can  be  claimed  by  the  defendant  is  a  mitigation  of 
damao^es  by  way  of  recoupment.  Scdtus  v.  Everett,  20  Wend.  267. 
See  ante,  Yol.  2,  431. 
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CHAPTER  XCI. 

MALICIOUS  PROSECUTION. 
ARTICLE  L 

OF    THE    ACTION    IN    GENERAL. 

Section  1.  Nature  of  the  action  and  where  it  lies.  The  action 
for  malicious  prosecution  belongs,  as  its  name  indicates,  to  a  class  of 
actions  in  which  malice  is  the  principal  element,  and  it  lies  to  recover 
the  damages  sustained  by  the  plaintiff  by  reason  of  a  prior  action  hav- 
ing been  brought  agamst  him  by  the  defendant,  from  malicious 
motives  and  without  probable  cause. 

An  action  brought  in  the  name  of  another  person,  without  his  author- 
ity, is  a  groundless  and  unlawful  suit,  and  for  the  damage  done  to  the 
defendant  in  such  a  suit,  he  may  recover  against  the  person  by  whom 
it  was  brought.  FosUr  v.  D(m,  29  Me.  442.  Ante,  Yol.  1,  37,  143. 
The  criminal  law  was  not  designed  to  assist  in  the  collection  of  debts, 
and  he  who  attempts  to  so  use  it  must  expect  to  smart  for  it.  Kelley 
V.  Sage,  12  Kans.  109,  112.     Post,  346,  347. 

The  original  action  or  prosecution  may  have  been  either  civil  or 
criminal,  but  in  either  case,  in  order  to  sustain  an  action  to  recover  the 
damages  resulting  from  such  action  or  prosecution,  it  must  affirma- 
tively appear  that  it  was  prosecuted  through  malicious  motives,  and 
without  probable  cause.  Coohv.  Walker,  Z^  Ga.  519;  Dickinson  \. 
Maynard,  20  La.  Ann.  QQ',  Jleyne  v.  Blair,  62  N.  Y.  (17  Sick.)  19 ; 
Medcalfe  v.  Brooklyn  Life  Ins.  Co.,  45  Md.  198 ;  Burris  v.  North, 
64  Mo.  426;  Scott  v.  Shdar,  28  Gratt.  891;  Glaze  v.  Whitley,  5 
Oregon,  164;  Willis  v.  Knox,  5  S.  C.  474;  Harkrader  v.  Moore,  44 
Cal.  i:4;  Dietzv.  Langfitt,  63  Penn.  St.  234;  Burnap  v.  Albert, 
Taney,  244. 

It  must  also  appear  that  such  original  action  or  prosecution  had  been 
terminated  by  a  judgment  or  adjudication  in  the  plaintiff's  favor,  or  had 
been  abandoned  before  the  commencement  of  the  action  to  recover  the 
damages  resulting  from  the  prosecution.  O'Brien  v.  Barry,  106 
Mass.  300  ;  S.  C.^  8  Am.  Rep.  329 ;  Brown  v.  Randall,  36  Conn.  56  ; 
Yol.  I Y.— 43 
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S.  C,  4  Am.  Eep.  35;  Canfiral  v.  Smith,  109  Mass.  15S;  S.  C,  13 
Am.  Rep.  682  ;  IlaU  v.Fiaher,  20  Barb.  441  ;  JlamiJhurgh  v.  ShejMrd, 
119  Mass.  30 ;  GUkspie  v.  Hudson,  11  Kuns.  103 ;  i^t'/^^  v.  Davis,  49 
Yt.  151 ;  Batchelder  v.  i^/'a;^^-,  49  id.  90 ;  IFMhuj  v.  //y^/c,  50  Cal. 
200;  Moultoii  v.  Beecher,  1  Abb.  Is".  C.  192;  52  How.  182.  Post, 
347,  §  6. 

Wherever  tliese  three  essentials  concur,  and  a  malicious  and  un- 
founded prosecution  has  been  commenced  and  terminated,  an  actiftu  to 
recover  the  damages  resulting  therefrom  is  maintainable.  As  to  this, 
there  is  no  conflict  of  authorities.  It  remains,  then,  to  be  considered 
what  character  and  extent  of  legal  interference  with  the  rights  of  an- 
'other  will  support  the  action ;  what  is  deemed  want  of  probable  cause, 
and  how  that  want  is  evidenced ;  what  degree  of  malice  must  underlie 
the  original  prosecution ;  what  is  a  sufficient  determination  of  such 
prosecution  to  give  the  right  of  action  ;  who  must  be  made  plaintiff  or 
defendant  in  the  action  to  recover  the  damages  sustained ;  and,  finally, 
what  damages  are  recoverable. 

§  2.  Wrongfully  prosecuting  a  criminal  action.  If  a  pel^5on 
maliciously  and  without  any  reasonable  or  probable  cause  puts  the 
criminal  law  in  force,  and  thereby  another  person  is  prejudiced  or  in- 
jured in  property  or  person,  there  is  sucli  a  conjunction  of  injury  and 
loss  as  to  lay  the  foundation  for  an  action  to  recover  the  damages 
arising  from  the  wrongful  act.     Churchill  v.  Siggers,  3  El.  it  Bl.  937. 

An  action  for  malicious  prosecution  lies,  when  a  pers^m,  knowing 
that  a  certain  act  does  not  constitute  a  crime,  procures  the  indictment 
of  another  for  such  act  as  a  crime.  Dennis  v.  Bijan,  5  Lans.  (N.  Y.) 
350  ;  S.  C,  65  N.  Y.  (20  Sick.)  385 ;  03  Barb.  145. 

So,  the  action  lies  when  a  person,  believing  that  an  act  would  con- 
Btitute  a  crime,  falsely  and  maliciousl}'-  accuses  the  other  of  such  act 
and  ])rocures  his  indictment  or  arrest.  Dennis  v.  Ryan,  5  Lans. 
(N.  Y.)  350  f  S.  C,  03  Barb.  145  ;  05  N.  Y.  (20  Sick.)  385  ;  Shaul  v. 
Broicn,  28  Iowa,  37;  S.  C,  4  Am.  Rei^  151 ;  1  Am.  Le;\d.  Cas.  281 ; 
Anderson  v.  Buchanan,  Wright  (Ohio\  725  ;  Jun'Jiex.  Danhf,  2(»Eng. 
Law  it  Eq.  115  ;  Sfreight  v.  Beii,  37  Ind.  550  ;  Collins  v.  Lore,  7  Rlackf. 
410;  Barton  v.  Kavanangh,  12  La.  Ann.  332. 

So  where  a  person  falsely  and  maliciously  prosecutes  anotlicr  for  a 
crime  before  a  court  liaving  no  jurisdiction  of  the  olfense,  an  action  for 
malicious  prosecution  will  lie.  Morris  v.  Scott,  21  Wend.  281  ;  Sweet 
V.  Negus,  30  W\c\\.  400;  Stone  v.  Stevens,  12  Conn.  219;  Uai/i^  v. 
Younglove,  7  B.  l\lo\\v.  545.  But  contra,  sea  Painter  v.  Ires,  4  "Nebr. 
122  ;  BodioeU  v.  Osgood,  3  Pick.  379,  383 ;  Turphw.  Remy,  3  r>lackf. 
210. 
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So,  an  action  for  malicious  prosecution  may  be  founded  on  an  in- 
dictment upon  which  no  acquittal  could  be  had,  as,  for  example,  one 
rejected  by  the  grand  jury,  or  coram  non  judice,  or  insufficiently 
drawn.  Stand/Iff  y.  Palmeter,  18  Ind,  321;  Chambers  v.  Robinson^  2 
Strange,  691 ;  Wicks  v.  Fefitham,  4  Term  R.  247 ;  Pippet  v.  Ilearn, 
5  B.  &  Aid.  634. 

Thus,  Avliere  there  is  a  criminal  prosecution,  whether  commenced  by 
information  or  indictment,  which  distinctly  charges  a  specific  offense, 
if  connnenced  maliciously  and  without  probable  cause,  it  affords  the 
same  ground  of  action  upon  the  same  proof,  whether  the  statement  of 
facts  alleged  to  constitute  the  offense  is  sufficient  or  insufficient ;  and  it 
is  no  defense  that  the  information  or  indictment  was  defective  or  in- 
sufficient either  in  substance  or  form.  Shaul  v.  Brown,  28  Iowa,  37 ; 
S.  C,  4  Am.  Rep.  151. 

But  where  a  person  in  good  faith  makes  a  true  statement  of  the 
facts  which  he  believes  constitutes  a  crime  to  a  district  attorney,  grand 
jury,  magistrate  or  criminal  tribunal,  and  upon  this  statement  another 
person  is  indicted  or  prosecuted,  an  action  for  malicious  prosecution 
will  not  lie  against  the  complainant,  although  the  act  complained  of 
constituted  no  crime,  as  he  has  not  been  guilty  of  any  wrongful  act, 
the  injury  to  the  party  prosecuted  resulting  from  judicial  error  only. 
Dennis  v.  Eyan,  65  N.  Y.  (20  Sick.)  385,  388 ;  McNeely  v.  Briskill, 
2  Blackf.  259  ;  Leigh  v.  Wehh,  3  Esp.  165 ;  Bennett  y.  Black,  1  Stew. 
(Ala.)  494 ;  Wyatt  v.  WhiU,  5  H.  &  N.  371 ;  29  Law  J.  Exch.  193. 
And  see  Cohen  v.  Morgan,  6  Dowl.  &  R.  8. 

If  a  person  prosecutes  another  for  perjury  in  swearing  to  that  which 
could  not  amount  to  perjur}^,  for  the  reason  that  it  is  immaterial,  ah 
action  for  malicious  prosecution  Avill  lie  although  the  defendant  prove 
the  falsity  of  the  matters- sworn  to  by  the  plaintiff.  Smith  v.  Beaver, 
4  Jones'  Law  (N.  C),  513. 

An  action  on  the  case  will  lie  for  advising  and  procuring  a  third  per- 
son to  institute  a  malicious  prosecution.  Mowry  v.  Miller,  3  Leigh. 
(Ya.),  561 ;  Perdu  v.  Connerly,  1  Rice  (S.  C),  49. 

An  action  or  prosecution  may  be  commenced  in  good  faith,  and  yet, 
facts  arising  during  its  progress  may  render  its  further  continuance 
malicious.  Thus,  when  a  person,  in  good  faith,  commences  a  criminal 
prosecution,  and  afterward  acquires  positive  knowledge  of  the  inno- 
cence of  the  accused,  but  nevertheless  perseveres  in  the  prosecution 
with  the  intention  of  wrongfully  procuring  a  conviction,  an  action  for 
malicious  prosecution  will  lie.  Fitzjohn  v.  Mackinder,  9  C.  B.  (JN. 
S.)  505  ;  S.  C,  30  L.  J.  C.  P.  264.  And  see  Cole  v.  Curtiss,  16  Minn. 
182. 
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But  when  the  proceedings  charged  to  be  malicions  were  not  com- 
menced by  the  defendant,  and  have  only  been  continued  by  him,  his 
responsibihty  commences  at  the  point  at  which  he  became  cognizant  of 
the  proceedings;  and  there  is  a  material  distinction  between  instituting 
a  prosecution,  and  merely  attending  a  h-earing  upon  a  proceeding 
already  commenced.  It  does  not  at  all  follow  that  the  defendant,  by 
attending  the  hearing,  adopts  the  proceeding,  or  renders  himself  re- 
sponsible for  the  motives  or  actions  of*  the  person  who  instituted  it, 
although  that  person  may  be  an  agent  of  the  defendant.  Weston  v. 
jBeeman,  27  L.  J.  Exch.  57.  It  is  not  necessary,  however,  that  the 
defendant  in  an  action  for  malicious  prosecution  should  be  the  origin- 
ator of  the  prosecution.  It  is  enough  to  render  him  liable  in  damages 
that  he  voluntarily  participated  in  the  prosecution,  and  that  it  was 
carried  on  with  his  countenance  and  approbation,  if  the  jury  find  the 
other  facts  fixing  his  liability.     Stanshury  v.  Fogle^  37  Md.  369. 

As  to  the  character  or  extent  of  a  criminal  prosecution  that  will  sus- 
tain an  action  for  malicious  prosecution,  it  has  been  held  sufficient  that 
a  charge  of  crime  has  been  made  to  the  proper  officer  or  tribunal,  with 
intent  that  it  be  entertained  and  acted  upon  as  a  charge  of  such  crime. 
Weston  V.  Beeman,  27  L.  J.  Exch.  57. 

The  action  lies  after  a  criminal  prosecution  begun,  though  no  indict- 
ment has  been  preferred.  Shock  v.  McChesney^  2  Yeates  (Penn.), 
473.  Thus,  if  a  warrant  is  sued  out  from  a  justice  of  the  peace  on  an 
accusation  of  larceny,  an  action  for  malicious  prosecution  will  lie, 
although  the  warrant  is  not  placed  in  an  officer's  hands  nor  further  pro- 
ceeded on.     Holmes  v,  Johnson,  Busbee's  Law  (N.  C),  44. 

On  the  other  hand,  it  has  been  held  that  a  complaint  presented  to  a 
magistrate  which  results  in  his  sending  a  letter  to  the  accused,  request- 
ing him  to  call  and  explain  the  charge,  is  not  a  ground  for  malicious 
prosecution,  although  the  charge  was  maliciously  made.  J^ewjield  v. 
Copperman,  15  Abb.  Pr.  [N.  S.]  360 ;  S.  C,  47  How.  87.  And  it  has 
been  held  that  an  information  before  a  magistrate  does  not  constitute 
such  a  commencement  of  a  prosecution  as  to  enable  the  person  informed 
against  to  maintain  an  action  for  malicious  prosecution  {Ileyward  v. 
Cuthhert,  4  McCord  [S.  C],  354) ;  and  that  the  action  will  not  lie  if  the 
accupation  complained  of  was  not  made  in  the  ordinary  and  regular 
course  of  justice,  and  before  a  tribunal  having  power  to  ascertain  the 
truth  or  falsity  of  the  charge,  and  to  punish  the  supposed  offender. 
Bodwell  V.  Osgood,  3  Pick.  379,  383.  And  see  Turpin  v.  Remy,  3 
Blackf.  210. 

One  who  maliciously,  and  without  probable  cause,  institutes  or  pro- 
cures  to  be  instituted  against  another  an  inquisition  of  lunacy,  is  liable 
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to  the  latter  on  his  discharge,  in  an  action  for  malicious  prosecution,  for 
all  damages  suffered  by  him  in  excess  of  the  taxable  costs  of  such  pro- 
ceeding.    LockenouT  v.  Sldes^  57  Ind.  360. 

§  3.  Wrongfully  prosecuting  a  civil  action.  In  England  it  is  a 
settled  principle  of  law,  that  if  one  man  prosecutes  a  civil  action  against 
another  maliciously,  and  without  reasonable  or  probable  cause,  an  action 
for  the  resulting  damages  is  not  maint-ainable.  Beauchamp  v.  Croft, 
Keilw.  26.  It  is  there  held  that  there  is  a  great  difference  between  the 
bringing  of  a  mere  civil  action,  and  indicting  maliciously  and  without 
probable  cause  ;  that  a  person  who  fancies  he  has  a  cause  of  action  may 
sue  and  put  forward  his  claim,  however  false  and  unfounded  it  may  be ; 
that  if  unsuccessful  the  statute  will  give  the  defendant  costs ;  but  the 
defendant  upon  indictment  has  no  remedy  but  to  reimburse  himself  by 
action. 

But  even  there,  where  an  action  had  been  brought,  with  malice  and 
without  probable  cause,  for  mere  vexation,  and  the  defendant  had  sus- 
tained some  particular  damage  thereby,  he  might  have  his  action. 
Savile  v.  Roberts,  1  Ld.  Raym.  374;  1  Salk.  13. 

And  there  seems  to  be  no  conflict  of  authorities,  that  where  any 
thing  is  done  maliciously  beside  commencing  and  prosecuting  a  malic- 
ious or  vexatious  action,  a  suit  for  the  damages  sustained  by  such  act 
may  be  maintained.  Before  the  statute  of  Marlbridge,  allowing  costs  in 
civil  actions,  if  a  suit  terminated  in  favor  of  the  defendant,  he  might 
support  an  action  on  the  case  against  the  plaintiff  if  the  proceeding  was 
malicious  and  without  probable  cause.  3  Chitty's  Bla.  125;  Co.  Litt. 
161 ;  Webster  v.  Ilaigh,  2  Lev.  210 ;  Goslin  v.  WilcocTc,  2  Wils.  302, 
305  ;  Styles,  379  ;  Hob.  266 ;  Waterer  v.  Freeman,  id.  205. 

And  in  this  country  it  has  been  held  that  the  principle  of  the  com- 
mon law  recognized  by  the  English  courts  before  the  statutes  allowing 
costs  to  defendants,  and  which  gave  a  remedy  for  injuries  sustained  by 
reason  of  suits  which  were  malicious  and  without  probable  cause,  is  and 
ought  to  be  operative  still,  and  affords  a  remedy  in  all  such  cases  where 
the  taxation  of  costs  is  not  an  adequate  compensation  for  the  damage  sus- 
tained ;  and  that  where  a  civil  suit  is  commenced  by  summons  or  attach- 
ment, and  is  terminated  in  favor  of  the  defendant,  the  plaintiff  in  such 
suit  is  liable  to  the  defendant  in  an  action  on  the  case  for  the  damages 
sustained  by  him  in  the  defense  of  such  suit  in  excess  of  the  taxable 
costs  obtained  by  him.  Closson  v.  Staples,  42  Yt.  209  ;  S.  C,  1  Am. 
Rep.  316. 

It  is  not  essential  to  sustain  such  action  that  the  person  prosecuted 
maliciously  was  arrested  in  the  action,  or  that  his  property  has  been 
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attached.  Whipj^U  v.  Fuller,  11  Conn,  581.  See  Vandusor  v.  Linder- 
man,  10  Johns.  106  ;  Panghurn  v.  BuU,  1  Wend.  315 ;  Marhourg  v. 
Smith,  11  Kan.  554. 

It  is  well  settled  in  this  country  that  if  one  maliciously  and  without 
probable  cause  sue  out  a  civil  process  against  another,  although  in  reg- 
ular and  legal  form,  and  cause  him  to  be  arrested  and  imprisoned,  the 
prosecutor  is  answerable  in  damages  for  the  tort  in  an  action  for  false 
and  malicious  imprisonment.  Watkins  v.  Baird,  6  Mass.  506,  512  ; 
Eaijden  v.  Shed,  11  id.  500  ;  Lindsay  v.  Larned,  17  id.  190;  Stone 
V.  Swift,  4  Pick.  389. 

So,  if  a  person  falsely  and  maliciously  sue  out  an  attachment  against 
the  property  of  another  to  his  injury,  he  is  answerable  for  the  damages 
sustained,  although  in  fact  the  owner  of  the  property  seized  was  in- 
debted to  him.  Tornlinson  v.  Warner,  9  Ham.  (Ohio)  103  ;  Fortman 
v.  Eottier,  8  Ohio  (N.  S.),  548.     Ante,  Voh  1,  426,  428. 

So,  it  is  enough  to  sustain  the  action  for  malicious  prosecution  that 
the  defendant  has  maliciously  made  the  affidavit  for  procuring  the 
attachment  without  further  intervention  on  his  part.  Walser  v.  Thies, 
56  Mo.  89.  Provided,  however,  that  the  plaintiff  show  malice  on  the 
part  of  the  defendant,  want  of  probable  cause,  and  damage.  Preston 
V.  Cooper,  1  Dill.  (C.  C.)  589  ;  Fullenwider  v.  Mc  Williams,  7  Bush 
(Ky.),  389  ;  Burkhart  v.  Jennings,  2  W.  Ya.  242.     Ante,  Vol.  1,  428. 

The  action  will  not  lie  for  suing  out  an  attachment,  if  it  was  done 
without  malice  or  any  disposition  to  vex  or  harass,  and  under  an  hon- 
est belief  that  there  was  probable  cause.  Benson  v.  McCoy,  36  Ala. 
710.     A7ite,  Vol.  1,  428. 

Nor  does  it  lie  when  the  suit  claimed  to  have,  been  malicious  was 
founded  on  a  just  claim,  though  smaller  than  the  sum  claimed  when 
the  value  of  the  property  attached  did  not  exceed  the  amount  actually 
due.  Grant  v.  Moore,  29  Cal.  644.  See  Batchelder  v.  Frank,  49 
Vt.  90.     Ante,  Vol.  1,  426,  428. 

An  action  for  malicious  prosecution  will  lie  against  persons  who  pe- 
tition for  an  adjudic^ation  in  bankruptcy  without  reasonable  and  prob- 
able cause,  and  knowingly  and  willfully,  or  recklessly,  swear  to  deposi- 
tions false  in  fact.  Farley  v.  Banks,  4  Ell.  &  Bl.  499 ;  Brown  v. 
Chapman.  1  Wm.  P,l.  427. 

§  4.  Want  of  probablo  cause.  In  order  to  maintain  an  action  for 
malicious  prosecution  it  is  indispensable  that  tlie  plaintiff  prove  both 
the  want  of  ]>roba])le  cause  for  the  prosecution  against  him,  and  malice 
on  the  part  of  the  defendant.  If  he  fail  to  prove  either  of  these  facts, 
the  action  will  necessarily  fail.  Heyne  v.  Blair,  62  N.  Y.  (17  Sick.) 
19;  Bcsson  v.  Southard,  10  N.  Y.  (6  Seld.)  236;  Foshay  \ .  Ferguson^ 
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2  Denio,  617  ;  Cook  v.  ^Yal'ker^  30  Ga.  519;  Dickinson  v.  Maynard^ 
20  La.  Anil.  06  ;  Ganea  v.  SoutJiern  Pacific  11.  R.  Co.,  51  Cal.  140 ; 
Glaze  V.  Whitley^  5  Oregon,  164;  Willis  v.  Knox.,  5  S.  C.  474;  Ilark- 
rader  v.  Moore^  44  Cal,  144;  Deitz  v.  Lan<jfitt,  63  Penn.  St.  234. 

Proof  of  malice  will  not  excuse  or  supply  the  want  of  proof  of  want 
of  prol)able  cause,  neither  can  the  want  of  probable  cause  be  inferred 
from  proof  of  malice,  although  malice  may  be  inferred  from  the 
want  of  probable  cause.  Ileyne  v.  Blair.,  62  N.  Y.  (17  Sick.)  19  ; 
/Sutton  V.  Johnstone,  1  Term  R.  493,  544,  545 ;  Wheeler  v.  Nesbitt,  24 
How.  (U.  S.)  544  ;  Horn  v.  Boon,  3  Strobh.  307  ;  Mitchinson  v.  Cross, 
58  111.  366.- 

Probable  cause  as  defined  in  the  books  is  such  a  state  of  facts  and 
circumstances  as  would  lead  a  man  of  ordinary  caution  and  prudence, 
acting- conscientiously,  impartially,  reasonably  and  without  prejudice 
upon  the  facts  within  his  knowledge,  to  believe  that  the  person  accused 
is  guilty.  Ileyne  v.  Blair,  62  N.  Y.  (17  Sick.)  19  ;  Bacon  v.  Tou^e^ 
4  Cush.  217;  Carl  y.  Ayres,  53  N.  Y.  (8  Sick.)  14;  McGurn  v. 
BracketL  33  Me.  331  ;  Ames  v.  Snider,  69  111.  376 ;  Moiory  v.  Whip- 
ple, 8  R.  L  360;  Shaul  v.  Brown,  28  Iowa,  37;  4  Am.  Rep.  151  ; 
Landa  v.  Ohert,  45  Tex.  539 ;  Ilays  v.  Blizzard,  30  Ind.  457. 

The  question  of  the  presence  or  absence  of  probable  cause  for  a  crim- 
inal prosecution  does  not  depend  upon  the  guilt  or  innocence  of  the 
accused,  or  upon  the  fact  whether  or  not  a  crime  has  been  committed. 
Carl  V.  Ayres  53  N.  Y.  (8  Sick.)  14;  Baldioin  v.  Weed,  17  Wend. 
224  ;  Bacon  v.  Towe,  4  Cush.  218  ;  Thompson  v.  Lumley,  50  How. 
105  ;  Moore  v.  Saulorin,  42  Mo.  490 ;  Gallaway  v.  Burr,  32  Mich. 
332. 

A  person  making  a  criminal  accusation  may  act  upon  appearances, 
and  if  the  apparent  facts  are  such  that  a  discreet  and  prudent  person 
would  be  led  to  the  belief  that  a  crime  had  been  connnitted  by  the  per- 
son charged,  he  will  be  justified,  although  it  turns  out  that  he  was  de- 
ceived and  the  party  accused  was  iimocent.  But  a  groundless  suspicion, 
unwarranted  by  the  conduct  of  the  accused,  or  by  facts  known  to  the 
accuser,  when  the  accusation  is  made,  will  not  exempt  the  latter  from 
liability  to  an  innocent  person  for  damages  for  causing  his  arrest.  A 
man  has  no  right  to  put  the  criminal  law  in  motion  against  another, 
and  deprive  him  of  his  liberty  upon  a  mere  conjecture  that  he  has  been 
guilty  of  a  crime.     Carl  v.  Ayres,  53  N.  Y.  (8  Sick.)  14. 

Belief  in  the  guilt  of  the  accused  will  not  justify  a  criminal  prose- 
tion,  unless  there  is  reasonable  or  probable  grounds  for  such  belief. 
Thompson  v.  Lumley,  50  How.  105 ;  Farnam  v.  Feeley,  56  N.  Y.  (11 
Sick.)  451;  1  Am.  Lead.   Cases,  265;  Merriam  Y.Mitchell,  13  Me. 


344  MALICIOUS   PEOSECUTIOK 

439  ;  Rays  v.  Blizzard,  30  Ind.  457  ;  Douglas  v.  Corhett,  6  Ell.  & 
Bl.  514  ;  Travis  v.  Smith,  1  Penu.  St.  234. 

If  there  was  probable  cause  for  the  prosecution,  it  is  not  material 
whether  the  prosecutor  was  actuated  bj  a  desire  to  subserve  the  inter- 
ests of  public  justice,  or  wlietherhe  was  actuated  bj  improper  motives 
{ATTies  V.  Snider,  69  111.  376) ;  neither  is  the  motive  material  if  the 
accused  was,  in  fact,  guilty  of  the  offense  charged  {Adanis  v.  Lisher, 
3  Blackf.  241,  245 ;  Fosliay  v.  Ferguson,  2  Denio,  617) ;  neither  is  it 
material  that  there  was  probable  cause  for  the  accusation,  if  the  facts 
constituting  the  probable  cause  were  unknown  to  the  accuser  at  the 
time  of  making  the  charge.  '  Galloway  v.  Stewart,  49  Ind. -156 ;  S.  C, 
19  Am.  Kep.  677 ;  Turner  v.  Amhler,  10  Q.  B.  252. 

Civil  liability  is  not  probable  cause  for  instituting  a  criminal  pro- 
ceeding.    Schmidt  V.   Weidman,  63  Penn.  St.  173. 

The  question  of  probable  cause,  where  there  is  no  conflict  in  the  evi- 
dence, nor  disputed  facts,  nor  any  doubt  upon  the  evidence,  or  the 
inferences  to  be  drawn  from  it,  is  one  of  law  for  the  court,  and  not  of 
fact  for  the  jury.  Ileym  v.  Blair,  62  N.  Y.  (17  Sick.)  22 ;  Cloon  v. 
Gerry,  13  Gray  (Mass,),  201  ;  Taylor  v.  Godfrey,  36  Me.  525 ;  Grant 
V.  3foore,  29  Cal.  644. 

But,  if  the  facts  which  are  adduced  as  proof  of  want  of  probable 
cause  are  controverted,  or  if  conflicting  testimony  is  to  be  weighed,  or 
if  the  credibility  of  witnesses  is  to  be  passed  upon,  the  question  of 
probable  cause  should  go  to  the  jury  with  proper  instructions  as  to  the 
law.  In  such  cases  it  is  a  mixed  question  of  law  and  fact.  Besson  v. 
Southard,  10  N;  Y.  (6  Seld.)  236 ;  Landa  v.  Ohert,  45  Tex.  539  ; 
Cole  v.  Curtis,  16  Minn.  182;  Driggs  v.  Burton,  44  Yt.  124;  Wein- 
berger V.  Slielly,  6  Watts  &  Serg.  336  ;  Travis  v.  Smith,  1  Penn.  St. 
234 ;  Busst  v.  Gibhons,  30  L.  J.  Exch.  75  ;  Panton  v.  'Williams, 
2  Q.  B.  193 ;  Nash  v.  Orr,  3  Brevard  (S.  C),  94;  Greenwade  v.  Mills, 
31  Miss.  464. 

Probable  cause  is  clearly  a  question  of  law  within  the  province  of  the 
court  to  decide  ;  but  the  jury  must  not  only  find  the  facts  which  are  sup- 
posed to  constitute  probable  cause,  but  they  are  also  warranted  in  forming 
their  conclusions  from  those  facts  ;  and  it  consequently  becomes  difficult 
in  this  class  of  cases  to  draw  the  line  between  matters  of  law  and  mat- 
ters of  fact.  Vavis  v.  Jiussell,  5  Bing.  354 ;  2  M.  &  P.  604.  Tliere 
have  been  some  eases  in  which  the  rule,  that  the  court  must  determine 
from  the  facts  found  by  the  jury  whether  or  not  there  is  reasonable  or 
probable  cause,  seems  to  liave  been  overlooked.  In  some  cases  tlie  rea- 
sonableness and  probability  of  tlie  ground  for  the  prosecution  has 
depended,  not  merely  upon   the  proof  of  certain  facts,  but  upon  the 
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question  whether  other  facts  which  furnished  an  answer  to  tlie  prose- 
cution were  known  to  the  prosecutor  at  the  time  it  was  instituted.  In 
other  cases,  the  question  has  turned  upon  the  inquiry  whether  the 
facts  stated  to  the  prosecutor  at  the  time,  and  which  formed  the  ground 
of  the  prosecution,  were  believed  by  him  or  not.  In  other  cases,  the 
inquiry  has  been  wliether,  from  the  conduct  of  the  prosecutor  himself, 
the  jury  will  infer  that  he  was  conscious  that  he  had  no  reasonable  and 
probable  cause.  But,  in  these  and  many  other  cases  which  miglit  be 
suggested,  it  is  obvious  that  the  knowledge  and  belief  and  the  conduct  of 
the  prosecutor  are  so  many  additional  facts  for  the  consideration  of  tlie 
jury,  so  that,  in  effect,  nothing  is  left  for  the  jury  but  the  truth  of  the 
facts  proved,  and  the  justice  of  the  inference  to  be  drawn  from  such 
facts,  the  court  determining,  as  a  matter  of  law,  according  as  the  >ury 
find  the  facts  proved  or  not  proved,  and  the  inferences  warranted  or 
not,  whether  there  was  reasonable  and  probable  ground  for  the  prose- 
cution, or  the  reverse.  Tlndal,  C.  J.,  in  Panton  v.  Wllliains^  2  Q. 
B.  19-J:.  And  see  Taylor  v.  Willans,  2  Barn.  &  Ad.  856 ;  Broad  v. 
Ham,  5  Bing.  N.  C.  722  ;  8  Sc.  48 ;  Turner  v.  AinJbler,  10  Q.  B. 
252. 

§  5.  Of  malice  in  the  prosecution.  As  has  been  before  stated, 
where  there  was  probable  cause  for  the  prosecution  complained  of  as 
malicious,  it  is  of  no  importance  what  were  the  motives  of  the  prose- 
cutor. But  where  there  was  no  probable  cause  for  such  prosecution, 
the  pe;'son  aggrieved  thereby  has  no  right  of  action  for  the  recovery  of 
the  resulting  damages  unless  the  prosecution  was  also  malicious.  In 
other  words,  to  sustain  the  action  there  must  be  proof  of  both  malice 
and  want  of  probable  cause.  IlarjpJiam  v.  Whitney,  77  111.  32  ;  King 
V.  Colvhi,  11  R.  I.  582 ;  Wicker  v.  IlotchUss,  62  111.  107  ;  S.  C,  14 
Am.  Rep.  75  ;  Deitz  v.  Lanfitt,  63  Penn.  St.  234 ;  Cook  v.  Walker, 
30  Ga.  519 ;  Ileyne  v.  Blair,  62  N.  Y.  (17  Sick.)  19  ;  Dickinson  v. 
Maynard,  20  La.  Ann,  ^^  ;  And  see  ante. 

The  burden  is  on  the  plaintiff  to  prove  both  these  facts.  Heyne  v. 
Blair,  62  N.  Y.  (17  Sick.)  19  ;  Levy  v.  Brannan,  39  Cal.4S5  ;  Israel 
V.  Brooks,  23  111.  575. 

Whether  malice  is  proved  or  not  is  a  question  of  fact  for  the  jury. 
Newell  v.  Downs,  8  Blackf .  523 ;  Yon  Latham  v.  Lihhy,  38  Barb. 
339 ;  Besson  v.  Southard,  10  N.  Y.  (6  Seld.)  236 ;  Potter  v.  Seale,  8 
Cal.  217;  Ritchey  v.  Davis,  11  Iowa,  124;  Cloon  v.  Gerry,  13  Gray, 
201  ;  Levy  v.  Brannan,  39  Cal.  485. 

It  is  not  necessary,  however,  that  express  malice  be  shown.  Malice 
in  the  prosecution  may  be  inferred  from  want  of  probable  cause.  HoUi- 
day  V.  Sterling,  62  Mo.  321  ;  Newell  v.  Downs,  8  Blackf.  523  ;  Callor 
Vol.  IV.— 44 
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han  V.  Cafarata,  39  Mo.  136  ;  Uarpham  v.  Whitney,  77  111.  32  ;  Burst 
V.  Gibbons,  30  L.  J.  Excli.  75  ;  Mowry  v.  Whipjpk,  8  E.  I.  360 ; 
Stravs  V.  Young,  36  Md.  246.  But  malice  is  not  in  any  case  a  legal 
presumption  from  want  of  probable  cause  ;  it  may,  however,  be  found  by 
the  jury  fi-om  the  same  facts  as  show  want  of  probable  cause.  Hark- 
rader  v.  Moore,  44  Cal.  114 ;  Oliver  v.  Pate,  43  Ind.  132  ;  Har^pham 
V.  Whitney,  11.  111.  32 ;  Newell  v.  Downs,  8  Blackf.  523  ;  Amnierman  v. 
Croshy,  26  Ind.  451  ;  Levi  v.  Brannan,  39  Cal.  485  ;  Bell  v.  Pearcy, 
5  Ired.  83.  If,  however,  the  prosecution  was  wholly  without  cause,  no 
further  evidence  of  malice  is  necessary.  Hayes  v.  Hayman,  20  La. 
Ann.  336  ;  Holburn  v.  Neal,  4  Dana  (Ky.),  120.  Probable  cause  can 
never  be  inferred  from  the  plainest  malice.  Scott  v.  Shelor,  28 
GrRtt.  891. 

Ko  (general  rule  can  be  laid  down  by  which  the  question  of  what 
constitutes  malice  in  instituting  a  prosecution  can  be  determined,  and 
the  question  must  be  decided  by  the  facts  of  each  individual  case.  But 
the  facts  from  which  malice  is  found  ought  to  be  such  as  to  satisfy  any 
reasonable  mind  that  the  prosecutor  had  no  ground  for  the  proceeding 
but  his  desire  to  injure  the  accused.  Willans  v.  Taylor,  6  Bing.  186  ; 
2  B.  &  Ad.  845  ;  Farmer  v.  Darling,  4  Burr.  1972.  See  Pitllen  v. 
Glidden,  66  Me.  202. 

If  a  person  prefers  an  indictment,  or  sets  the  criminal  law  in  motion, 
knowing  at  the  time  he  does  so  that  he  has  no  reasonable  ground  for  it, 
that  alone  is  evidence  of  malice  on  his  part.  Stevens  y.  Midland  Pail^ 
way  Co.,  10  Exch.  356  ;  23  L.  J.  Exch.  328.  Any  prosecution  car- 
ried on  wantonly,  and  for  no  purposes  of  justice,  is  malicious.  Kerr 
v.  Worhrnan,  Addis.  (Penn.)  270.  By  the  term  "malice  "  is  meant  any 
indirect  motive  of  wrong.  Any  motive,  other  than  that  of  simply  instil 
tuting  a  prosecution  for  the  purpose  of  bringing  a  person  to  justice,  is 
a  malicious  motive  on  the  part  of  the  person  who  acts  under  the  influence 
of  it.  If  a  case  is  trumped  up  out  of  very  weak  and  flimsy  materials 
for  the  purpose  of  annoyance  or  of  frightening  other  ])eople,  and  de- 
terring them  from  committing  depredations  u]x>n  ])rivate  property,  there 
is  no  It'gitiniatc  foundation  f(^r  a  criminal  prosecution,  aiul  persons  who 
put  the  criminal  law  in  motion  under  such  circumstances  lay  themselves 
open  to  a  charge  of  Ix'iiig  influenced  by  malice.  Stevens  v.  Midland 
JiaUway  Co.,  10  Exch.  350  ;  23  L.  J.  Exch.  328. 

So,  if  a  person  puts  the  criminal  law  in  motion  for  the  purpose  of 
enforcing  j)ayment  of  a  dcl)t,  or  obtaining  the  restitution  of  goods  law- 
fully detained,  without  reasonable  ground,  there  is  evidence  of  malice 
in  the  prosecution.     Brooks  v.  Warwick,  2  Stark.  393 ;    McDonald  v. 
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Rool^e,  2  B.  N.  C.  219  ;  SchofieUlY.  Ferrers,  47  Penn.  St.   194 ;  Kim- 
lall  V.  Bates,  50  Mo.  308.     Ante,  337,  §  1. 

Malice  may  also  be  inferred  from  the  zeal  and  activity  of  the  prose- 
cutor in  conducting  the  prosecution.  Straus  v.  Young,  36  Md.  246. 
But  it  cannot  be  inferred  from  the  mere  employment  of  counsel  to 
conduct  the  prosecution.     Aldridge  v.  Charchill,  28  Ind.  62. 

So,  the  existence  of  malice  in  the  prosecution  may  be  inferred  from 
the  conduict  and  declarations  of  the  prosecutor  in  regard  to  the  accused, 
at  or  about  the  time  of  the  prosecution.  Chapman  v.  Dodd,  10  Minn. 
350 ;  Michell  v.  Williams,  11  M.  &  W.  217  ;  Turner  v.  Walker,  3  Gill 
&  J.  377.  And  see  Ileslop  v.  Chapman,  23  L.  J.  Q.  B.  49 ;  2  C. 
L.  R.  139. 

But  it  must  be  remembered  that  these  facts  do  not  of  themselves 
raise  a  legal  presumption  of  malice ;  and  that  in  actions  for  malicious 
prosecution  there  is  no  such  thing  as  malice  in  law,  and  that  its  exist- 
ence is  purely  a  question  of  fact  for  the  jury.  Ritchey  v.  Davis,  11 
Iowa,  124. 

§  6.  Termination  of  the  prosecution.  It  is  well  settled  that  a 
person  cannot  maintain  an  action  for  a  malicious  prosecution  of  a  civil 
suit  against  him,  until  after  the  legal  termination  of  that  suit  in  his 
favor.  Wood  v.  Laycock,  3  Mete.  (Ky.)  192  ;  O'Brien  v.  Barry,  106 
Mass.  300 ;  S.  C,  8  Am.  Rep.  329 ;  Grant  v.  Moore,  29  Cal.  644. 
And  it  may  be  laid  down  as  a  general  rule  that  no  action  for  a  malicious 
prosecution  can  be  brought  until  the  prosecution  complained  of  is  ended. 
Gillespie  Y.  Hudson,  11  Kan.  163  ;  Ilamilhurghy.  Sh^pard,  119  Mass. 
30;  Gorrell  v.  Snow,  31  Ind.  215  ;  Wheeler  v.  NesUtt,  24  How.  (U. 
S.)  544;  Smith  v.  Shackleford,  1  N.  &  M.  (S.  C.)  36;  O'Driscolly. 
M^Burney,  2  id.  54;  Thomas  y.  DeGraffenreid,  id.  143 ;  Hall  v. 
Fisher,  20  Barb.  441.  And  see  Searll  v.  MoCracken,  16  How.  262; 
Thomason  v.  Demott,  18  How.  529  ;  S.  C,  9  Abb.  242.  As  to  what 
termination  of  the  prosecution  or  action  will  authorize  the  commence- 
ment of  an  action  for  malicious  prosecution  is  not  so  clear.  When  the 
suit  complained  of  is  a  civil  action,  wholly  under  the  control  of  the 
plaintiff  therein,  it  would  seem  that  a  discharge  thereof  by  him,  with- 
out any  judgment  or  verdict,  is  a  sufficient  termination  of  the  suit ;  and 
that,  for  instance,  if  one  maliciously  causes  another  to  be  arrested  and 
held  to  bail  for  a  sum  not  due,  or  for  more  than  is  due,  knowing  that 
there  is  no  probable  cause,  and,  after  entering  his  action,  becomes  non- 
suit, or  settles  the  case  upon  receiving  a  part  of  the  sum  demanded,  an 
•action  for  malicious  prosecution  may  be  maintained  against  him.  Car- 
dinal V.  Smith,  109  Mass.  158  ;  S.  C,  12  Am.  Rep.  682;  Nicholson  v. 
Coghill,  4  B.  &  C.  21 ;  S.  C,  6  Dowl.  &  R.  12  ;  Watkhu  v.  Lee,  5  M. 
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&  W.  270 ;  Hoss  v.  Norman,  5  Exch.  359 ;  Bicknell  v.  Dm'ion,  16 
Pick.  478,  487  ;  Savage  v.  Brewer,  id.  453. 

When  the  prosecution  alleged  to  have  been  malicious  is  by  complaint 
in  behalf  of  the  people  for  a  crime,  and  in  pursuance  thereof  an  in- 
dictment has  been  found  and  presented  to  a  court  having  jurisdiction 
to  try  it,  an  acquittal  by  a  jury  must  be  shown ;  and  a  nolle  prosequi 
entered  by  the  attorney  for  the  government  has  been  held  not  suffi- 
cient ;  for  the  finding  of  the  grand  jury  is  some  evidence  of  probable 
cause,  and  another  indictment  may  still  be  found  on  the  same  com- 
plaint.  Cardival  v.  Smith,  109  Mass.  158  ;  S.  C,  12  Am.  Eep.  682  ; 
Bacon  V.  Towne,  4  Cush.  217;  Parler  v.  Farley,  10  id.  279; 
Bacon  v.  Waters,  2  Allen,  400 ;  Bui.  N.  P.  14 ;  Driggs  v.  Burton, 
44  Vt.  124 ;  Brown  v.  Lakeinan,  12  id.  (Mass.)  482.  But  the  con- 
trary has  also  been  held.  Moulton  v.  Beecher,  1  Abb.  N.  C.  193  ;  52 
How.  182  ;  Chapman  v.  Woods,  6  Blackf.  504 ;  Yocum  v.  Polly,  1 B. 
Monr.  358 ;  Ilichter  v.  Koster,  45  Ind.  440 ;  Rice  v.  Ponder,  7  Ired. 
390  ;  Brown  v.  Randall,  36  Conn.  56  ;  4  Am.  Eep.  35. 

If  the  prosecution  is  commenced  by  a  complaint  to  a  magistrate 
who  has  jurisdiction  only  to  bind  over  or  discharge,  his  record, 
stating  that  the  complainant  withdrew  his  prosecution  and  it  was  there- 
upon ordered  that  the  accused  be  discharged,  is  equivalent  to  an  acquit- 
tal. Sayles  v.  Briggs,  4  Mete.  421,  426  ;  Cardival  v.  Smith,  109  Mass. 
158;  S.  C,  12  Am.  Eep.  682;  Brown  y.  Randall,  36Conn.  56  ;  S.  C, 
4  Am.  Eep.  35  ;  Driggs  v.  Burton,  44  Yt.  124.  So,  a  discliarge  of  the 
accused  by  the  magistrate  is  a  sufficient  termination  of  the  suit.  Secor 
V.  Bahcock,  2  Johns.  203.  So,  if  the  accused,  after  being  arrested,  is 
discharged  by  the  failure  of  the  grand  jury  to  find  an  indictment,  that 
shows  a  legal  end  to  the  prosecution.  Jones  v.  Givin,  Gilb.  185, 
220 ;  Morgan  v.  Hughes,  2  T.  E.  225,  232  ;  Freeman  v.  Arkell,  2 
B.  &  C.  494;  S.  C,  3  D.  &  E.  669;  MitcMl  v.  Williams,  11  M.  & 
W.  205  ;  Bacon  v.  Waters,  2  Allen,  400 ;  Cardival  v.  Smith,  109  Mass. 
158;  S.  C,  12  Am.  Eep.  682. 

And  if  the  accused,  after  being  held  to  bail  for  his  appearance  at 
the  next  term  of  court,  is  discharged  by  the  prosecuting  attorney  with- 
out action  by  the  grand  jury,  the  action  will  lie.  Schoonover  v. 
Myers,  28  111.  308.  So  it  has  been  held  that  the  dismissal  or  abandon- 
ment of  a  criminal  prosecution  before  trial  is  a  sufficient  termination  of 
the  prosecution  for  the  purpose  of  maintaining  an  action  for  a  malicious 
prosecution,  and  that  a  verdict  and  judgment  on  the  merits  is  not 
essential.  KrJley  v.  Sag'i,  12  Kans.  109  ;  Mc  Williams  v.  Rohan,  42 
Md.  56;  GiU>ert  v.  Emimms,  42  111.  143;  Fay  v.  O'Neill,  36  N.  Y. 
(9  Tiff.)  11  ;  Leever  v.  IlamUl,  57  Ind.  423. 
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Strikinoj  a  cause  from  the  docket  on  motion  of  the  State's  attorney, 
with  leave  to  reinstate  the  same,  is  not  a  legal  termination  of  the  prose- 
cution within  the  meaning  of  the  rule.  Blalock  v.  Itmidall,  76  III. 
224.  But  if  the  indictment  is  quashed  and  the  defendant  discharged 
by  the  judgment  of  the  court,  there  is  a  sufficient  termination  of  the 
prosecution  to  maintain  an  action  for  malicious  prosecution.  Ilays  v. 
Blizzard,  30  Ind.  457. 

If  the  prosecution  terminated  in  a  conviction,  the  action  clearly  will 
not  lie.  Miller  v.  Deere,  2  Abb.  1 ;  Monroe  v.  Maples,  1  Root,  554 ; 
Cloon  V.  Gerry,  13  Gray,  201;  IlilUng  v.  Eyde,  50  Cal.  206; 
Grijjis  V.  Sellars,  2  Dev.  &  Bat.  492.  See  Palmer  v.  Avery,  41  Barb. 
290.  But,  where  such  conviction  was  procured  by  the  fraud  or  per- 
jury of  the  defendant,  the  rule  is  otherwise.  Id. ;  Withain  v.  Gowen, 
14  Me.  362  ;  Payson  v.  Caswell,  22  id.  226  ;  Burt  v.  Place,  4  Wend. 
591. 

If  a  person  is  arrested,  brought  before  a  justice  and  committed  in 
default  of  bail  for  his  appearance  at  the  next  term  of  court,  and  in  the 
meantime  procures  his  discharge  on  a  writ  of  habeas  corpus,  this  will 
not  be  such  a  termination  of  the  prosecution  as  will  support  this  action. 
Walker  v.  Martin,  43  111.  *508 ;  Swartwout  v.  Dickelman,  12  Hun 
(N.  Y.),  358. 

§  7.  Who  may  sue.  An  action  for  malicious  prosecution  is,  in 
general,  brought  by  the  person  who  has  suffered  damage  by  the  wrong. 
It  will  lie  by  a  master  for  the  malicious  prosecution  of  a  slave.  Locke  v. 
Gihls,  4  Ired.  (N.  C.)  42. 

And  where  the  statute  of  a  State  permits  an  assignee  of  a  right  of 
action  to  sue  in  his  own  name,  or  allows  a  right  of  this  nature  to 
descend  to  a  personal  representative  on  the  death  of  the  party  injured, 
tne  action  may  be  maintained  by  such  assignee  or  personal  representa- 
tive. 

§  8.  Who  may  be  sued.  It  was  formerly  an  unsettled  question  in 
England  whether  an  action  for  malicious  prosecution  would  lie  against 
a  corporation  aggregate.  Stwens  v.  Midlajid  Counties  Pailway  Co., 
10  Exch.  356 ;  26  Eng.  Law  &  Eq.  410. 

In  the  United  States,  the  right  to  maintain  an  action  of  this 
nature  against  a  corporation  is  not  settled.  In  some  of  the  States  it 
has  been  held  that  an  action  will  lie  against  a  corporation  aggregate, 
without  showing  exprass  authority  from  the  corporation  to  its  agents 
to  institute  the  prosecution,  provided  they  acted  within  the  scope  of 
their  general  authority.  Fenton  v.  Willson  Sewing  Machine  Co.,  9 
Phil.  (Penn.)  189.    A  private  corporation  is  liable  in  an  action  for  a  ma- 
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licious  prosecution.      Copley  v.  Grover  cfc  Baker  Sewing  Machine  Co., 
2  Woods  (C.  C),  494. 

On  the  oiher  hand,  it  has  been  held  that  an  action  <5f  this  nature 
will  not  lie  against  a  railroad  corporation  for  a  malicious  prosecution 
instituted  by  one  of  it  officers  against  an  employee  for  an  alleged  em- 
bezzlement of  its  funds,  on  the  ground  that  the  prosecution  was  idtra 
vires.  Gillett  v.  Missouri  Valleij  E.  R.  Co.,  55  Mo.  315 ;  S.  C,  17 
Am.  Rep.  653. 

To  render  a  person  liable  to  an  action  for  malicious  prosecution  it  is 
not  necessary  that  he  should  be  the  originator  of  the  prosecution.  It 
is  sufficient  to  fix  his  liability  that  he  participated  voluntarily  in  the 
prosecution,  and  that  it  was  carried  on  with  his  countenance  and  ap- 
probation.    Stanshury  v.  Fogle,  37  Md.  369. 

His  responsibility  commences  at  the  point  at  which  he  becomes  cog- 
nizant of  the  proceedings  continued  by  him.  But  there  is  a  material 
distinction  between  instituting  a  prosecution  and  merely  attending  the 
hearing  of  a  proceeding  already  commenced,  as  has  been  before  stated. 
It  does  not  follow  that,  because  a  person  attends  the  hearing,  he  adopts 
the  proceeding  or  renders  himself  responsible  for  the  motive  or  actions 
of  the  person  who  instituted  it,  although  that  person  may  be  his  agent. 
'Weston  V.  Beeman,  27  L.  J.  Exch.  57. 

A  person  who  maliciously  makes  an  affidavit  for  the  procurement  of 
an  attachment  becomes  liable  for  the  resulting  injury  without  further 
intervention  on  his  part.  Walser  v.  Thies,  56  Mo.  89.  Ante,  Yol.  1, 
428. 

If  a  person  gives  another  general  authority  to  use  his  name  as  he 
sees  fit  in  prosecuting  suits,  without  informing  himself  of  the  facts  and 
circumstances,  and  shares  the  compensation,  he  may  be  properly  joined 
as  a  defendant  with  the  person  using  his  name  in  the  prosecution  of  ft 
malicious  suit,  and  cannot  shield  himself  by  a  plea  of  ignorance. 
Kinsey  v.  Wallace,  36  Cal.  462. 

An  agent  or  attorney  who  maliciously  and  illegally  sues  out  process 
is  liable  in  an  action  for  malicious  prosecutjon  and  is  a  proper  defend- 
ant. Warjield  v.  Camphell,  35  Ala.  M'd  {  Wood  v.  Weir,  5  B.  Monr. 
544. 

But  an  action  for  malicious  prosecution  cannot  be  maintained  against 
an  attorney  at  law  for  bringing  a  civil  action,  unless  he  counnenced  it 
without  autliority,  or  unless  there  was  a  conspiracy  between  him  and 
his  client  lo  bring  a  groundless  suit,  knowing  it  to  be  such  and  with- 
out intent  or  expectation  of  ni;iintaiiiing  it.  Blchiell  v.  Dorion,  16 
Pick.  478. 

The  action  cannot  be  maintained  against  a  grand  juror  for  informa- 
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tion  given  to  fellow  jurors  on  which  an  indictment  is  found.  Black 
V.  Su.y(j^  ILirdin  (Kj.),  566. 

§  9.  Damages.  The  damages  recoverable  in  a  action  for  malicious 
prosecution  will  depend  on  the  nature  of  the  prosecution  alleged  to 
have  been  malicious  and  the  nature  of  the  proceedings  had  therein. 

The  principle  of  awarding  damages  seems  to  be  the  same  whether 
the  prosecution  is  by  indictment  or  by  civil  proceedings,  and  if  the 
prosecution  in  either  case  is  malicious  and  without  probable  cause,  the 
jury,  in  estimating  the  damages,  are  not  contiued  to  the  actual  dam- 
ages proved,  but  they  may,  in  the  exercise  of  a  sound  discretion,  give 
exemplary  damages ;  and,  although  the  party  may  not  recover  taxable 
costs,  if  he  has  judgment  for  the  same,  yet  he  may  recover  counsel 
fees  and  other  expenses  incident  to  the  defense  of  the  suit.  Lawrence 
V.  Ilagerman,  56  111.  68 ;  S.  C,  8  Am.  Rep.  67-i. 

In  England,  before  the  statute  of  Marlbridge,  no  costs  were  recover- 
able in  civil  actions,  but  if  such  action  had  been  brought  maliciously 
and  without  probable  cause,  and  had  terminated  in  favor  of  the  de- 
fendant, the  defendant  had  his  remedy  by  action  against  the  plaintiff. 
Since  this  statute,  however,  by  which  costs  are  given  to  the  defendant 
in  all  actions  in  case  of  a  nonsuit  or  verdict  against  the  i3laintiff,  it 
seems  that  no  action  can  be  maintained  merely  in  respect  of  a  suit 
maliciously  instituted,  except  in  some  cases  under  legislative  provisions, 
and  except,  perhaps,  in  those  cases  when  the  defendant  failed  to  obtain 
the  ordinary  costs,  owing  to  the  insolvency  of  a  third  party  in  whose 
name  the  suit  was  prosecuted,  the  costs  awarded  by  the  statute  being 
in  lieu  of  damages.  Olosson  v.  Staples,  42  Yt.  209 ;  S.  C,  1  Am. 
Rep.  316. 

In  this  country  it  has  been  well  said  that  the  statutes  under  which 
the  prevailing  party  recovered  certain  costs  in  the  prosecution  or  de- 
fense of  a  civil  action  stand  upon  the  ground  that  a  party  has  a  right 
in  good  faith  to  bring  and  prosecute  a  civil  action  to  obtain  an  adjudi- 
cation u])on  certain  claims  or  rights  in  issue  therein,  and  that  a  reason- 
able administration  of  justice  demands  tliat  the  costs  and  expenses  of 
litigating  those  claims  or  rights,  over  and  above  certain  items  of  costs, 
which  the  statute  allows  the  prevailing  party  to  recover,  should  be 
borne  by  the  respective  parties  by  whom  the  expenses  are  incurred, 
without  regard  to  the  result  of  the  action :  but  as  tlie  system  of 
taxing  costs  under  these  statutes,  except  in  a  very  few  cases,  was 
created  with  reference  to  suits  brought  and  prosecuted  in  good  faith, 
it  furnishes  no  criterion  by  which  to  estimate  the  damages  which  the 
defendant  recovers  to  recompense  him  for  the  costs  and  expenses  in- 
curred in  defending  an  action  brought  against  him  maliciously  and 
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without  reasonable  or  probable  cause  by  a  person  having  no  claim  in 
respect  to  which  he  had  a  right  to  invoke  the  aid  of  the  law  ;  and  that 
in  such  cases  the  defendant  may  recover  of  the  plaintiff,  in  an  action 
on  the  case,  the  damages  sustained  by  him  in  the  defense  of  the  origi- 
nal suit  over  and  above  the  taxable  costs  obtained  by  him  therein. 
Closson  V.  Staples,  42  Yt.  209  ;  S.  C,  1  Am.  Kep.  316. 

The  plaintiff  in  the  action  for  malicious  prosecution  is  not,  however, 
limited  in  his  recovery  to  the  amount  of  his  costs  and  disbursements 
in  excess  of  the  costs  recovered  by  him  in  the  original  action.  If  the 
malicious  prosecution  was  founded  upon  a  criminal  charge,  in  whicli 
the  defendant  was  arrested,  he  has  a  right  to  indemnity  for  all  the 
injury  to  reputation,  feelings,  health,  mind  and  person,  caused  by  the 
arrest,  including  the  expenses  of  his  defense.  Fagnan  v.  Knox,  8 
Jones  &  S.  (]^.  Y.)  41 ;  S.  C,  reversed  on  other  j^oints,  ^Q  N.  Y. 
(21  Sick.)  525 ;  Sheldon  v.  Carpenter,  4  N.  Y.  (4  Comst.)  579. 

The  jury  may  take  into  consideration  all  the  circumstances  of  the 
case,  and  award  such  damages  as  will  not  only  be  a  compensation  for 
the  wrong  and  indignity  sustained  in  consequence  of  the  wrongful  act, 
but  may  also  award  exemplary  or  punitive  damages  as  a  punishment 
for  such  act.  Mc  Williams  v.  Ilohan,  42  Md.  56  ;  Stewart  v.  Cole,  46 
Ala.  646.  A  verdict  for  $1,700  damages  for  malicious  arrest  and 
prosecution  has  been  held  not  excessive  in  the  absence  of  proof  of 
justification.     Reno  v.   Wilson,  49  111.  95. 

The  jury  are  tlie  proper  judges  of  the  amount  of  damages  to  be 
alloM-ed  in  actions  of  this  nature,  and  unless  there  is  something  in  the 
case  showing  that  in  their  determination  they  were  influenced  by 
passion,  prejudice  or  some  improper  motive,  their  verdict  M'ill  not  be 
disturbed.  Chapman  v.  Dj<M,  10  Minn.  350.  But  parties  wlio,  in 
good  faith,  and  upon  grounds  believed  at  the  time  to  be  sufficient, 
cause  the  arrest  of  supposed  offenders,  should  not  be  mulcted  in 
damages  merely  because  the  accused  party  has  succeeded  in  obtaining 
an  acquittal.  Gariea  v.  Soutliern  Pacif.  R.  R.  Co.,  51  Cal.  140. 
It  is  held  that  the  damages  assessed  may  include  a  reasonable  attorney's 
fee,  for  which  the  plaintiff  became  liable  in  defending  himself  in  the 
criminal  prosecution  against  him,  though  he  has  not  yet  paid  the  fee. 
Ziegler  v.  Powell,  54  Ind.  173. 

ARTICLE  II. 

OF  THE  DEFENSES  TO  THE  ACTTON. 

Section  1.  Prohablo  cause.  It  is  a  good  defense  to  an  action  for 
malicious  prosecution  that  there  waa  probable  cause,  or  if  not,  that  the 
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defendant  was  not  actuated  by  what  the  law  terms  malice.  Ewing  v. 
Sanfcyrd,  21  Ala.  157 ;  Calef  v.  Tlwmas,  81  111.  478. 

As  has  been  before  stated,  the  question  of  probable  cause  does  not 
depend  upon  whether  the  offense  has  been  committed  in  fact,  nor 
whether  the  accused  is  guilty  or  innocent,  but  upon  the  prosecutor's 
belief  based  upon  reasonable  grounds.  The  prosecutor  may  act  upon 
appearances,  and  if  the  apparent  facts  are  such  that  a  discreet  and  pru- 
dent person  would  be  led  to  the  belief  that  the  accused  had  com- 
mitted a  crime,  he  will  not  be  liable  in  this  action,  although  it  may 
turn  out  that  the  accused  was  innocent.  Ca/rl  v.  Ayers^  53  N.  Y. 
(8  Sick.)  14.  Fa/mam  v.  FeeUy,  56  N.  Y.  (11  Sick.)  451 ;  Fagrum  v. 
Knox,  ^^  N.  Y.  (21  Sick.)  525.     And  see  cmte,  p.  342. 

If  there  be  an  honest  belief  of  guilt,  and  there  exist  reasonable 
grounds  for  such  belief,  the  party  will  be  justified.  But  however  sus- 
picious the  circumstances  may  be,  if  the  prosecutor  has  knowledge  of 
the  facts  which  will  explain  the  suspicious  appearances  and  exonerate 
the  accused  of  a  criminal  charge,  he  cannot  justify  a  prosecution  by 
putting  forth  the  jpriina  facie  circumstances,  and  excluding  those 
within  his  knowledge  which  tend  to  prove  innocence.  Fagnan  \. 
Knox,  m  N.  Y.  (21  Sick.)  525. 

Belief  in  the  guilt  of  the  accused  is  no  justification,  standing  alone. 
There  must  also  be  reasonable  or  probable  grounds  for  the  belief. 
Thompson  v.  Lumley,  50  How,  105 ;  Graetei'  v.  WiUiams,  55  Ind. 
461.     Ante,  p.  342. 

And,  if  there  was  probable  cause  for  the  prosecution,  the  justification 
is  complete,  whether  the  prosecutor  was  actuated  by  proper  motives, 
or  otherwise.     Ames  v.  Snider,  69  111.  376,     Ants,  p.  342, 

But  it  will  be  no  justification  that  there  was,  in  fact,  probable  cause 
for  the  prosecution,  if  the  party  did  not  know  the  facts  of  constituting 
the  probable  cause  when  the  prosecution  was  commenced.  GaUmvay 
V.  Stewart,  49  Ind,  156  ;  19  Am.  Rep.  677. 

Mere  conversion  of  property  is  not  larceny,  and  information  of  such 
conversion  constitutes  no  grounds  of  probable  cause  as  a  defense  to  the 
action  for  malicious  prosecution.     TiLVTwr  v.  O' Brien,  5  Nebr.  542. 

§  2.  Want  of  malice.  As  has  already  been  shown,  an  action  for  mali- 
cious prosecution  cannot  be  maintained  without  proof  that  the  prosecu- 
tion was  malicious  and  without  probable  cause.  Therefore,  when  ?\. prima 
facie  case  has  been  made  by  the  plaintiff,  all  that  is  necessary  on  the  part 
of  the  defendant  to  defeat  the  action  is,  to  prove  either  the  existence 
of  probable  cause,  or  the  absence  of  malice  in  the  prosecution.  If 
probable  cause  is  shown,  the  absence  of  malice  in  instigating  the 
prosecution  need  not  be  shown  as  a  defense,  as  the  motive  in  instigat- 
YoL.  IV,— 45 
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ing  the  prosecution  ceases  to  be  material ;  but,  where  the  defendant 
fails  to  show  facts  which  the  law  will  recognize  as  constituting  proba- 
ble cause,  proof  of  the  absence  of  malice  may  become  indispensable. 

From  the  same  facts  which  show  the  absence  of  probable  cause,  the 
jury  may  infer  legal  malice,  and  hence  the  proof  of  good  faith  in 
instituting  the  prosecution  should  be  as  full  and  positive  as  the  circum- 
stances will  warrant. 

If  the  defendant  in  the  action  for  malicious  prosecution  was  not  the 
prosecutor,  in  fact,  and  is  sought  to  be  made  so  by  construction  for 
having  given  false  information,  which  led  to  a  subsequent  arrest,  the 
motive  is  material,  and  proof  that  the  information  was  given  in  good 
faith  is  a  defense  to  the  action.  Farnam  v.  Feeley^  56  N.  Y.  (11 
Sick.)  451. 

.  And,  in  any  case,  although  the  defendant  is  unable  to  justify  by 
proof  of  probable  cause,  he  may  still  rebut  the  presmnption  of  malice 
by  showing  facts  and  circumstances  calculated  to  produce  at  the  time 
on  the  mind  of  a  reasonable  and  prudent  man  a  well  grounded  belief  or 
suspicion  of  the  guilt  of  the  person  accused.  Harpham  v.  Whitney, 
77  111.  32. 

§  3.  Advice  of  counsel.  The  defendant  may  also  rebut  the  pre- 
sumption of  malice  by  showing  that  he  acted  under  the  advise  of  coun- 
sel. If  the  defendant  communicated  to  counsel  all  the  facts  bearing 
upon  the  guilt  or  innocence  of  the  accused  of  which  he  had  knowl- 
edge, o*-  could  by  reasonable  diligence  have  ascertained,  and,  act- 
ing under  the  advice  of  such  counsel,  procures  the  accused  to  be 
indicted,  he  may  plead  the  advice  thus  given  as  a  defense  in  an  action 
for  malicious  prosecution.  WicJcer  v.  IlotchJciss,  62  111.  107  ;  14  Am. 
Rep.  75 ;  Calef  v.  Thomas,  81  id.  478  ;  £urris  v.  JVorth,  64  Mo.  426 ; 
A7nes  V.  Rathhun,  55  Barb.  194 ;  Center  v.  Spring,  2  Clarke  (Iowa), 
393  ;  Fisher  v.  Forrester,  33  Penn.  St.  501 ;  Potter  v.  SeaU,  8  Cal.  217. 

The  fact  that  the  defendant  sought,  received  and  acted  upon  the 
advice  of  counsel  affords  strong  evidence  that  there  was  probable  cause 
and  that  the  prosecution  was  entered  into  in  good  faith  and  without 
malice.  Skidmore  v.  Bricker,  77  HI.  1 64 ;  Murphy  v.  Larson,  77  id. 
172. 

While  an  honest  reliance  on  the  advice  of  counsel,  who  lias  been 
fully  informed  of  the  facts,  may  be  a  complete  justification  in  an 
action  for  tnalicious  prosecution,  tlie  advice  of  a  lawyer  who  is  a  petti- 
fogger will  be  no  justification.  Stanton  v.  Hart,  27  Mich.  539.  And 
arclianfc  upon  the  advice  of  a  person  wlio  is  not  a  counselor  or  attor- 
ney at  law  is  incompotcnt  to  disprove,  malice.  Olmstead  v.  Pa/rt- 
ridge,  82  Mass.  381  ;  Straus  v.  Young,  36  Md.  246. 
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And  in  order  to  make  the  advice  of  counsel  available  as  a  defense, 
the  defendant  must  show  that  he  communicated  to  him  all  the  facts 
which  he  knew,  or  by  reasonable  diligence  could  have  known,  bear- 
ing upon  the  guilt  or  innocence  of  the  accused,  even  though  the 
defendant  supposed  that  some  of  the  facts  were  not  material.  Hill  v. 
Palm,  38  Mo.  13 ;  Sharpe  v.  Johnston,  59  Mo.  557  ;  Thompson  v. 
Lumley,  50  How.  105 ;  Sappington  v.  Watson,  50  Mo.  83 ;  Cooper  v. 
Utterlach,  37  Md.  282 ;  Boss  v.  Innis,  26  111.  259. 

The  defendant  must  also  show  good  faith  in  acting  under  the  advice 
of  counsel.  If,  after  making  a  full  and  fair  statement  of  the  ^  case  to 
counsel  and  receiving  advice  thereon,  other  facts  come  to  the  knowledge 
of  the  defendant  which  satisfy  him  that  the  accused  is  not  guilty,  the 
fact  that  he  received  and  acted  upon  the  advice  is  no  protection.  Cole 
v.  Curtis,  16  Minn.  182. 

The  defendant  must  also  show  good  faith  in  the  selection  of  counsel, 
and  the  counsel  selected  must  be  a  regularly  licensed  attorney  and 
counselor,  reputable  in  character,  and  considered  in  the  community 
competent  to  give  legal  advice  on  all  matters  pertaining  to  the  law. 
Murphy  v.  Larson,  77  111.  172. 

In  some  of  the  States  the  effect  of  the  advice  of  counsel  as  a  defense 
in  an  action  for  malicious  prosecution  is  regulated  and  defined  by 
statute. 

Under  the  Georgia  Code  the  advice  of  counsel  is  not  in  itself  a  pro- 
tection to  the  defendant  in  this  action ;  yet,  evidence  of  the  fact  may 
be  submitted  to  the  jury  as  a  circumstance  tending  to  show  a  want  of 
malice,  the  existence  of  probable  cause,  and  in  mitigation  of  damages. 
Fox  V.  Da/vis,  55  Ga.  298.  And  see  Haver  v.  Webster,  3  Clarke  (Iowa), 
502. 

If  the  evidence  shows  that  the  defendant  acted  from  motives  of 
private  interest  and  without  probable  cause,  the  advice  of  counsel  will 
not  exempt  him  from  liability.  Glascock  v.  Bridges,  15  La.  Ann. 
672. 

Advice  of  counsel  is  merely  evidence  to  rebut  the  imputation  of 
malice,  and  where  that  is  expressly  proved,  advice  of  counsel  does  not 
palliate  the  wrong.     Davenport  v.  Lynch,  6  Jones'  Law  (N.  C),  545. 

Whether  the  advice  of  private  counsel  (instead  of  the  district  attor- 
ney), though  given  in  good  faith,  with  a  full  knowledge  of  the  facts, 
is  a  complete  defense  to  an  action  for  a  malicious  proseaution,  has  been 
questioned  in  Wisconsin.  Plath  v.  Braunsdorff,  40  Wis.  107.  See 
Dennis  v.  Byan,  65  N.  Y.  (20  Sick.)  385  ;  S.  C,  22  Am.  Eep.  635. 

§  4.  Former  suit  not  terminated.  An  action  for  malicious  prose- 
cution will  not  lie  where  the  prosecution  alleged  to  be  malicious  is  still 
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pending  and  undetermined,  for  the  reason  that  until  the  termination  of 
the  prior  suit  it  cannot  appear  that  it  was  prosecuted  maliciously  and 
without  probable  cause.  O^Brien  v.  Barry ^  106  Mass.  300 ;  8  Am. 
Rep.  329 ;  Ca/rdival  v.  Smith,  109  Mass.  158 ;  S.  C,  12  Am.  Rep.  682. 
See  ante,  p.  338. 

It  necessarily  follows,  then,  that  proof  that  the  prior  action  is  still 
pending  and  undetermined  will  be  a  good  defense  to  an  action  for  ma- 
licious prosecution.     Ante,  347. 

If  the  alleged  malicious  prosecution  was  founded  on  a  criminal  charge, 
it  will  ])e  agood  defense  to  show  that  it  resulted  in  a  conviction.  MUZer 
V.  Deere,  2  Abb.  1 ;  Cloon  v.  Gerry,  13  Gray,  201.  But  this  is  not 
always  the  case.  See  ante,  349.  If  the  prosecution  was  by  civil 
action,  it  will  be  a  good  defense  to  show  that  it  resulted  in  a  judgment 
in  favor  of  the  plaintiff  therein,  even  if  such  judgment  has  been  reversed 
upon  appeal.     Palmer  v.  Avery,  41  Barb.  290. 

The  question  as  to  what  constitutes  a  legal  termination  of  the  prose- 
cution has  been  discussed  in  the  preceding  article. 

Where  a  person  has  been  committed  to- jail  by  a  magistrate  to  await 
the  action  of  the  grand  jury,  and  before  the  grand  jury  meet,  has  been 
discharged  under  a  writ  of  habeas  corpus,  the  discharge  under  the 
writ  is  not  such  a  termination  of  the  prosecution  as  will  authorize  the 
commencement  of  an  action  for  malicious  prosecution.  The  prosecu- 
tion in  such  case  is  not  determined  until  the  grand  jury  meet  and 
the  case  is  presented  and  ignored,  or  the  plaintiff  fails  to  prosecute  the 
action.  8wa/rtw(mt  v.  Dickelman,  12  Hun,  358;  Clark  v.  Cleveiam.d, 
6  Hill,  344. 

§  5.  Want  of  jurisdiction.  Whether  it  is  a  good  defense  to  the 
action  for  malicious  prosecution  that  the  prosecution  complained  of  was 
had  before  a  court  having  no  jurisdiction,  see  Painter  v.  Ives,  4  Nebr. 
122 ;  BodweU  v.  Osgood,  3  Pick.  379,  383 ;  Turpin  v.  Eemy,  3  Blackf. 
210  ;  Morris  v.  Scott,  21  Wend.  281 ;  Sweet  v.  Negus,  30  Mich.  406  ; 
Stone  V.  Stevens,  12  Conn.  219  ;  Ila/ys  v.  Younglove,  7  B.  Monr.  545. 
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CHAPTER  XCII. 

MANItAMUS. 

TITLE  L 
OF  MANDAMUS  IN  GENERAL. 

ARTICLE  I. 

KEMEDY,  WHEN  GBANTED. 

Section  1.  Definition  and  nature.  Mandamus  may  be  defined  as 
a  writ  issued  by  a  competent  court  to  an  inferior  one,  or  to  a  person, 
otiicer  or  corporation,  commanding,  in  the  name  of  the  supreme  author- 
ity of  the  State,  the  performance  of  some  duty  in  the  performance  of 
.which  the  public  or  some  person  is  interested. 

Originally,  it  was  a  common-law  prerogative  writ  and  issued  only 
from  the  king's  bench,  where  the  sovereign  was  considered  to  be  per- 
sonally present,  and  to  prevent  a  failure  of  justice,  and  where  there 
was  no  other  adequate  legal  remedy  to  enforce  the  performance  of  a 
duty  in  which  the  complaining  party  was  interested.  Rex  v.  Barker,  3 
Burr.  1265  ;  King  v.  University,  1  W.  Black.  552  ;  Bex  v.  Windham, 
1  Cowp.  377  ;  Bex  v.  Severn,  etc.,  Bailway  Co.,  2  B.  &  Aid.  646  ;  3 
Bl.  Com.  110 ;  Dunklin  County  v.  District  County  Court,  23  Mo.  449. 

Although  it  still  retains  in  England  and  even  in  this  country  some 
of  the  characteristic  features  of  the  original  prerogative  writ,  the  proceed- 
ing now  to  secure  the  benefits  of  it  is  generally  by  an  ordinary  action. 
People  V.  Board  of  Met.  Police,  26  N.  Y.  (12  Smith)  316 ;  People  v. 
Hatch,  33  111.  134 ;  City  of  Ottawa  v.  People,  48  id.  240  ;  Common- 
wealth v.  Dennison,  24  How.  66 ;  Kendall  v.  United  States,  12  Pet.  527; 
State  v.  Grracey,  11  Nev.  223  ;  Oilman  v.  Bassett,  33  Conn.  298  ;  Cham- 
herlaim,  v.  Warhurton,  1  Utah,  267.  But  it  is  only  issued,  as  originally, 
to  prevent  a  failure  of  justice,  and  where  there  is  no  other  clear  and  ade- 
quate remedy  to  enforce  the  performance  of  the  duty.  Arrvngton  v. 
Van  Ronton,  44  Ala.  284  ;  State  v.  Guerrero,  12  Nev.  105  ;  Beading 
V.  Commissioners,  11  Penn.  St.  196 ;  Com^monwealth  v.  Commission- 
ers, etc.,  16  S.  &  R.  317;  Fitch  v.  McDiarmid,  26  Ark.  482;  State  v. 
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McCrillus^  4  Ark.  250  ;  Bunion  v.  Latimer,  6  So.  Car.  126.  As  at 
common  law,  its  original  advantages  as  a  remedy  still  continue,  and  it 
always  issues  as  a  command  of  the  sovereign  authority.  Id.  See,  also, 
Arherry  v.  Beavers,  6  Tex.  457 ;  Gihnan  v.  Basseit,  33  Conn.  298 ; 
Kendall  v.  United  States,  12  Pet.  527.  Any  court  on  which  common  law 
jurisdiction  has  been  conferred  is  authorized  to  issue  the  writ.  Chti- 
masero  v.  Potts,  2  Mont.  242.  As  a  preventive  remedy  simply,  it  is 
never  used.  Legg  v.  Mayor  of  Annapolis,  42  Md.  203.  When  the 
right  and  interest  is  one  of  public  concern  only,  and  one  individual 
has  no  more  right  to  have  the  act  done  than  another,,  the  application 
must  be  made  by  the  attorney-general  or  other  public  prosecutor,  aa 
relator,  whose  duty  it  is  to  see  to  the  enforcement  of  public  rights  and 
the  performance  of  public  duties  on  the  part  of  public  ofiicers  and 
agents  of  the  government.  Bates  v.  Plymouth,  14  Gray,  163  ;  Sanger 
V.  County  Commissioners,  25  Me.  291 ;  Hamilton  v.  State,  3  Ind.  458  ; 
People  Y.  Inspector's  of  State  Prison,  4  Mich.  187  ;  County  of  Pike 
V.  State,  11  111.  202 ;  Bex  v.  Merchant  Tailors  Co.,  2  B.  &  Aid.  115 ; 
PeopU  V.  Green,  29  Mich.  121 ;  PeopU  v.  Hoyt,  66  N.  Y.  (21  Sick.)  606- 

In  order  to  entitle  an  individual  to  this  remedy,  to  compel  a  public 
officer  or  boards  to  perform  a  legal  duty,  it  must  appear  that  he  has  a 
direct  interest  in  the  performance  of  the  duty,  and  will  be  directly 
injured  by  its  non-performance.  People  v.  Begents  of  the  University, 
4  Mich.  98 ;  Bates  v.  Plymouth,  14  Gray,  163  ;  Heffner  v.  Common- 
wealth,  28  Penn.   St.  108  ;  Commonwealth  v.  Mitchell,  82  id-.  343. 

But  it  seems  that  private  persons,  having  an  interest  in  the  perform- 
ance of  a  certain  duty  by  a  public  officer,  may,  when  the  duty  is  not 
due  to  the  government  as  such,  apply  for  a  mandamus  in  their  own 
names,  without  the  intervention  of  the  government  law  officer.  Union 
Pacific  B.  Co.  V.  Hall,  91  U.  S.  343  ;  Ball  v.  Union  Pacific  B.  B. 
Co.,  3  Dill.  (C.  C.)  515.  Thus  it  has  been  held  that  the  validity  of  an 
election  is  a  matter  of  such  public  right,  that  any  citizen  may  be  a 
relator  in  an  ap])lication  therefor.  State  v.  County  Judge,  7  Iowa,  186  ; 
State  V.  Bailey,  id.  390.  But  this  rule  is  predicated  upon  the  fact  that 
the  particular  officers,  whose  election  was  in  question,  were  charged  with 
duties  that  i)eculiarly  related  to  the  rights  of  citizens.  Some  interest 
in  the  relators,  in  the  result,  must  exist,  but  a  legal  interest  need  not 
be  shown.      Village  of  Glencoe  v.  People,  78  III.  382. 

The  practice  relating  to  this  proceeding  is  in  a  measure  regulated  by 
statutes  in  the  several  States,  and  the  practitioner  will  be  obliged  to  con- 
sult the  Btatiite  in  tlie  y^irticular  State,  as  it  is  not  intended  to  treat  of 
special  statutory  remedies  in  this  work,  but  merely  to  give  the  proceed- 
ings at  common  law,  which   are  in    force   unless   wholly   superseded 
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by  statute,  the  writ  only  issues  from  a  superior  to  an  inferior  tribu- 
nal, and  the  usual  practice  is  to  present  a  petition  setting  forth  the 
specifi(Jrelief  demanded,  the  right  of  the  relator  thereto,  and  the 
duty  01  the  defendant  to  do  the  act  sought  to  be  enforced,  verified  by 
affidavit  of  the  relator.  Upon  this  petition,  a  rule  is  generally  issued 
to  the  defendant  to  show  cause  why  a  mandamus  should  not  be  granted, 
although  in  certain  cases,  when  the  right  is  clear,  an  alternative  man- 
damus should  be  applied  for,  or  will  issue  in  the  first  instance.  The 
test  by  which  to  determine  whether  an  alternative  mandamus  may 
be  applied  for  in  the  first  instance  is  whether  the  facts  are  in  dispute.  If 
not,  an  alternative  writ  may  be  applied  for  in  the  first  instance. 
If  they  are,  a  rule  to  show  cause  will  issue.  Lutterloh  v.  Cumber- 
land Cmtnty,  65  N.  C.  403.  There  are,  as  we  have  noticed,  two 
classes  of  writs,  alternative  and  peremptory.  The  alternative  writ 
is  one  which  commands  the  party  to  do  the  act  required,  or  show 
to  the  courts  a  reasonable  excuse  for  not  doing  it.  And  the  result 
of  a  rule  to  show  cause,  or  an  alternative  mandamus,  are  about  the 
same,  as  in  either  case,  if  the  relator  shows  a  legal  right  to  have 
the  act  done,  and  the  defendant  does  not  show  a  valid  excuse  for  not 
doing  it,  a  peremptory  writ  will  issue  directing  the  defendant  to  do 
the  act  in  question,  and  to  which  the  defendant  can  only  return  a  cer- 
tificate of  compliance,  or  that  the  writ  improvidently  issued  {State  v. 
Cmmty  Judge^  12  Iowa,  237 ;  Weber  v.  Zimmermann,  23  Md.  45),  or 
that  it  commands  the  doing  of  an  illegal  act  {Everitt  v.  The  People^  1 
Caines  [N.  Y.],  8),  or  one  that  is  impossible.  Regina  v.  Amhergate^  1 
El.  &  Bl.  381 ;  Regina  v.  London,  etc.,  R.  R.  Co.,  16  Add.  &  El.  (N. 
S.)  884. 

In  such  cases,  the  remedy  is  by  motion  to  quash  the  writ  or  vacate 
the  rule  granting  the  motion,  and  to  set  aside  the  writ.  Everitt  v. 
People,  1  Caines  (N.  Y.),  8.  It  may  be  observed  that  if  a  specific 
remedy  is  provided  by  statute,  such  remedy  is  usually  exclusive  of 
mandamus.      Ottawa  v.  People,  48  111.  233. 

A  writ  of  alternative  mandamus  serves  the  purpose  of  a  declaration 
or  complaint  in  an  ordinary  action,  and  the  defendant  must  answer  it 
and  respond  to  and  meet  all  the  allegations  therein  {Gorgas  v.  Black- 
hum,  14  Ohio,  252),  and  set  forth  facts  sutficient  to  excuse  performance 
of  the  act  by  him,  or  a  peremptory  mandamus  will  issue.  Society,  etc., 
V.  Com.,  52  Penn.  St.  125 ;  StaU  v.  Avery,  14  Wis.  122 ;  People  v. 
White,  11  Abb.  Pr.  (N.  Y.)  168.  See,  also,  as  to  when  the  allegations 
in  the  writ  will  be  taken  as  true,  State  v.  Cincinnati,  18  Ohio  St. 
262 ;  People  v.  Burrows,  27  Barb.  89. 
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§  2.  Who  may  apply  for.  In  order  to  entitle  a  party  to  the  bene- 
fit of  the  writ  it  muBt,  as  we  have  seen,  clearly  appear  by  a  motion 
based  upon  an  afiidavit,  or  by  a  duly  verified  petition,  comtdaint  or 
other  pleading,  that  the  defendant  refuses  to  perform  a  duty,  in  the 
performance  of  wliieh  the  plaintiff,  complainant  or  relator,  is  interested, 
and  by  the  non-performance  of  which  he  would  be  injured.  People  v. 
Thcmips(m,  25  Barb.  73  ;  People  v.  Head,  25  111.  325  ;  People  v.  Bil- 
liard, 29  id.  418;  People  v.  Supervisors,  64  N.  Y.  (19  Sick.)  600; 
People  V.  Collins,  19  Wend.  65  ;  Silverihorne  v.  Warren  R.  R.  Co., 
33  N.  J.  372 ;  Linden  v.  Case,  46  Cal.  171 ;  People  v.  Green,  29  Mich. 
121.  See,  also,  People  v.  Green,  58  N.  Y.  295.  It  should  also  appear 
to  the  court  to  which  the  application  is  made  that  there  is  no  other 
adequate  remedy  {King  v.  Water  Works  Co.,  6  Ad.  &  El.  355  ;  People 
V.  Supervisors,  etc.,  12  Barb.  27;  Tarver  v.  Commissioners^  Court,  17 
Ala.  527),  that  tlie  appHcant  has  a  clear  right  to  have  the  act  done 
{Fitch  v.  McDiarmid,  26  Ark.  482 ;  Arrington  v.  Van  Ronton,  44 
Ala.  284 ;  Reading  v.  Commonwealth,  11  Penn.  St.  196  ;  Com.  v. 
Pittsburgh,  34  id.  496 ;  Draper  v.  Noteware,  7  Cal.  276 ;  Napier  v. 
Poe,  12  Ga.  170),  and  that  it  is  the  duty  of  the  defendant  to  do  it. 
People  ex  rel.  Stevens  v.  Bayt,  66  N.  Y.  (21  Sick.)  606  ;  People  v; 
Board  of  Police,  35  Barb.  535 ;  McBougall  v.  BeU,  4  Cal.  177 . 
State  V.  Warren,  etc.,  Co.,  32  N.  J.  Law,  439.  A  private  person  may 
justly  claim  the  benefit  of  the  writ  in  all  cases  where  the  duty  is  not 
due  to  the  government  as  such  exclusively,  without  the  intervention  of 
the  government  oflicer  or  prosecutor.  Union  Pacific  R.  Co.  v.  Hall, 
91  U.  S.  343 ;  Hall  v.  Unim,  Pacific  R.  Co.,  3  Dill.  (C.  C.)  515  ;  StaU 
y.  County  Judge,  7  Iowa,  186 ;  State  v.  Bailey,  id.  390 ;  Farrell 
v.  King,  41  Conn.  448. 

§  3.  When  granted.  It  is  evident  that  the  writ  should  be  granted 
by  the  court  whenever  there  is  a  concurrence  of  the  facts  heretofore 
Btated.  Thus  a  mandamus  will  be  granted  where  there  is  no  other  clear 
legal  mode  of  securing  the  rights  which  the  complainant  seeks,  or 
other  adequate  remedy.  Commonwealth  v.  Pittsburgh,  34  Penn.  St. 
496  ;  Peck  v.  Booth,  42  Conn.  270.  But  it  is  never  granted,  as  we 
shall  hereafter  more  fully  notice,  where  there  is  a  discretion,  in  the 
person  or  officer,  to  control  the  free  exercise  of  such  discretion.  State 
V.    Vom,  Ness,  15  Fia.  317  ;  Kc  parte  Harris,  52  Ala.  87. 

§  4.  Officers  of  Huporior  courts.  It  is  evident  on  general  princi- 
ples that  the  offi(;i',rs  of  superior  courts  may  be  compelled  by  manda- 
mus to  perform  their  duty  where  the  rights  of  parties  are  or  may  be 
prejudiced  by  the  refusal.  Their  duties  are  usually,  if  not  always, 
ministerial  in  their  nature,  and  the  courts  will  always  lend  their  aid  by 


MANDAMUS.  861 

way  of  mandamus  in  such  cases,  if  there  is  no  other  plain,  speedy  and 
adequate  remedy. 

Thus,  the  better  doctrine  would  seem  to  be  that  although  a  judg- 
ment creditor  might  apply  to  the  court  for  an  order  against  its  clork  to 
issue  an  execution  on  a  judgment  duly  entered,  or  sue  the  clerk  and 
his  sureties  on  his  official  bond,  tor  a  refusal  so  to  do,  still  on  the  re- 
fusal of  the  court  to  act  in  the  premises,  or  in  case  the  remedy  by  other 
means  would  be  imperfect  or  inadequate,  the  judgment  creditor  should 
have  his  remedy  by  mandamus,  Goodwin  v.  Glazier^  10  Cal.  333 ; 
Fulton  V.  Hanna,  40  id.  278.  See,  also.  People  v.  Loueks,  28  id.  68  ; 
Attorney- GeTierol  v.  Lum,  2  Wis.  507. 

§  5.  Inferior  courts  and  officers.  Mandamus  is  frequently  an 
appropriate  remedy  against  inferior  courts,  judges  and  officers,  to  com- 
pel the  performance  of  duties.  Thus  the  supreme  court  of  the  United 
States  may  issue  a  mandamus  to  the  circuit  court,  commanding  it  to 
sign  a  bill  of  exceptions  {Ex  parte  Crane,  5  Pet.  ,189) ;  to  make  up  a 
record  and  render  judgment  thereon  so  that  a  writ  of  error  may  be 
brought.     £b  parte  Bradstreet,  7  id.  634:. 

And  in  all  cases  where  the  judges  of  an  inferior  court  improperly 
neglect  or  refuse  to  perfonn  a  plain  ministerial  duty,  and  there  is  no 
other  adequate  remedy,  a  mandamus  will  issue  from  a  superior  court  to 
compel  it.  Thus,  it  will  issue  to  compel  them  to  hear  a  motion  for  an 
attachment  for  a  contempt,  in  disregarding  an  injunction,  but  not  to 
control  their  discretion  (Merced  Mining  Co.  v.  Fremont,  7  Cal.  130) ; 
to  reinstate  an  action  improperly  abated  {Matter  of  Nahor,  7  Ala. 
459) ;  to  compel  an  inferior  court  to  proceed  to  the  trial  of  a  cause 
which  has  been  improperly  continued  {Dixon  v.  Feild,  10  Ark.  243) ; 
to  compel  the  setting  aside  of  a  judgment  improperly  rendered,  by  de- 
fault {People  V.  Bacon,  18  Mich.  247) ;  to  reinstate  an  attorney  dis- 
barred by  a  court  for  a  cause  over  which  it  had  no  jurisdiction  {State 
V.  KirJce,  12  Fla.  278 ;  Ex  parte  Bradley,  7  Wall.  364 ;  Withers  v. 
State,  36  Ala.  252 ;  People  v.  Justices,  1  Johns.  Cas.  181) ;  to  compel  the 
removal  of  a  cause  into  the  United  States  courts,  where  the  facts  require 
it  {Hopper  v.  Kalkman,  17  Cal.  517) ;  to  compel  a  judge  to  order  a 
change  of  venue  in  a  proper  case  {State  v.  Mc Arthur,  13  Wis.  407 ; 
Ex  parte  Chase,  43  Ala.  303) ;  to  compel  a  clerk  to  deliver  a  transcript 
on  a  writ  of  error  where  he  illegally  refuses  so  to  do  {Davis  v.  Carter, 
18  Tex.  400) ;  to  compel  a  referee  to  settle  exceptions  {People  v.  Baker, 
35  Barb.  105) ;  to  compel  a  court  to  restore  a  cause  improperly  stricken 
from  the  docket  {Ex  parte  Lowe,  20  Ala.  330);  to  compel  the  signing 
of  bills  of  exceptions  {People  v.  Judges,  1  Caines  [N.  Y.],  511 ;  State 
V.  Hall,  3  Coldw.  [Tenn.]  255 ;  Porter  v.  IlaMs,  4  Call.  [Va.J  485 ; 
Vol.  ly.— 46 
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Douglass  v.  Loomis^  5  W,  Ya.  542) ;  to  compel  a  court  to  proceed  to 
hear  a  case  when  it  has  improperly  refused  to  do  so  ( Castello  v.  Cir- 
cuit Court,  28  Mo.  259) ;  to  compel  the  entry  of  a  judgment  by  con- 
fession (1  id.  116) ;  to  compel  the  entry  of  a  judgment  on  a  referee's 
report  {Russell  v.  Elliott,  2  Cal.  245);  or  upon  a  verdict  {Ex  parte 
Cox,  10  Mo.  742) ;  to  compel  the  issue  of  process  to  which  a  party  is 
clearly  entitled  {Stafford  v.  Union  Bank,  17  How.  [U.  S.]  275) ;  to 
compel  an  inferior  court  to  re-hear  a  cause  sent  back  for  that  purpose 
from  an  appellate  court  {Cowan  v.  Doddridge,  22  Gratt.  [Va.]  458); 
to  receive  a  verdict  improperly  refused  {State  v.  Knight,  46  Mo.  83 ; 
MunTcers  v.  Watson,  9  Kan.  668) ;  to  recognize  a  duly  admitted  at- 
torney (1  Col.  T.  352) ;  to  compel  the  setting  aside  of  a  writ  of  pro- 
hibition unlawfully  granted  ( Ex  parte  Keeling,  50  Ala.  474) ;  and 
generally  to  compel  the  performance  of  any  merely  ministerial  or  other 
plain  duty  of  the  inferior  court  or  its  officer  ( United  States  v,  Peters^ 
5  Cranch,  115 ;  Insurance  Co.  v.  Wilsoti,  8  Pet.  [U.  S.]  291 ;  Exparte 
Milwaukee  R.  Co.,  5  Wall.  [U.  S.]  825) ;  when  the  party  has  no  ade- 
quate remedy  by  appeal  or  otherwise,  and  the  court  or  officer  is  vested 
with  no  discretion,  or  there  is  a  manifest  abuse  of  discretion.  Manor  v. 
McCall,  5  Ga.  ^'i'i ;  Ex  parte  Harris,  52  Ala.  87;  State  v.  Police 
Jury,  29  La.  Ann.  146 ;  Clark  v.  Mim^nis,  50  Cal.  509 ;  State  v.  Coin- 
TTion  Pleas,  38  N.  J.  Law,  182,  and  cases  above  cited. 

So  a  mandamus  is  an  appropriate  remedy  against  a  judge  of  a  surro- 
gate's court,  in  case  of  a  refusal  to  allow  an  appeal  from  his  court  to 
which  a  party  applying  for  the  remedy  may  be  entitled  {Gresham  v. 
Pyron,  17  Ga.  263) ;  or  for  a  refusal  to  enter  up  a  judgment  in  such 
court,  to  which  the  party  is  entitled  (  Williams  v.  Sau7iders,  5  Coldw. 
[Tenn.]  60) ;  or  for  a  refusal  of  the  judge  to  transfer  to  another  court 
a  cause  in  which  he  is  personally  interested.  State  v.  Castleberry,  23 
Ala.  85. 

And  a  mandamus  will  issue  to  compel  a  justice  of  the  peace  to  grant 
an  appeal  in  a  proper  case  {Ex  parte  Martin,  5  Ark.  371) ;  and  to  com- 
pel a  justice  to  assess  damages  in  favor  of  tlie  defendant  in  replevin 
in  case  of  a  discontinuance  of  the  suit  {People  v.  Tripp,  15  Mich.  518); 
and  generally  to  compel  the  performance  of  a  plain  duty.  Formam,  v. 
Murjihij,  3  N.  J.  Law,  1024 ;  Terhune  v.  Barcalow,  11  id.  38 ;  People 
V.  WiUls,  5  Abb.  Pr.  205. 

The  general  doctrine  in  such  cases  is  that  a  mandamus-  will  not  be 
allowed  to  interfere  with  tlic  discretion  of  a  court  or  officer,  but  will 
compel  the  exercise  of  it,  in  case  this  duty  is  clearly  imposed.  People 
V.  Sexton^  37  Cal.  532 ;  People  v.  Dowling,  55  Barb.  197 ;  State  v. 
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Judge,  26  La.  Ann.  116;  People  v.  Judge,  24  Mich.  408;  Mayor  v. 
Rainwater,  47  Miss.  547 ;  Weeden  v.  Town  Council,  9  li.  I.  128. 

§  6.  Boards  of  public  officers.  It  is  a  doctrine  universally  recog- 
nized that  boards  of  public  officers  may  in  appropriate  cases  be  com- 
pelled by  mandamus  to  perform  a  plain  legal  duty.  Thus,  it  will  lie 
to  compel  the  boai*d  of  education  of  a  city,  on  behalf  of  a  father,  to 
admit  his  child  to  the  public  schools  {People  v.  Board  of  Education  of 
Detroit,  18  Mich.  400) ;  to  compel  a  board  of  police  to  discharge  their 
duty  as  public  officers,  in  levying  a  tax  required  by  law,  to  pay  a  debt 
of  the  county,  where  the  law  has  furnished  no  other  specific  remedy 
{Carroll  v.  Board  of  Police,  28  Miss.  38);  to  compel  a  board,  having 
judicial  and  ministerial  powers,  to  execute  the  decisions  of  a  court,  when 
the  law  imposes  this  duty  {People  v.  Schenectady,  35  Barb.  408) ;  to 
compel  a  contracting  board  to  accept  a  bid  for  keeping  in  repair  a 
public  work,  in  a  case  where  the  duty  was  manifest,  and  the  objection 
was  captious  and  frivolous  {People  v.  Contracting  Board,  46  Barb.  254) ; 
to  compel  the  commissioners  of  the  poor  to  discharge  duties  imposed 
upon  them  by  an  act  of  the  assembly  of  the  State  {Coin/missioners  v. 
Lynah,  2  McCord  [S.  C],  170) ;  to  compel  the  managers  of  a  cemetery 
to  permit  the  burial  of  persons  entitled  to  sepulture  therein  {Mount 
Moriah  Ceinetery  Asso.  v.  Commonwealth,  81  Penn.  St.  235  ;  S.  C,  22 
Am.  Rep.  743) ;  to  compel  the  commissioners  of  highways  to  lay  out  and 
open  a  highway  where  the  law  imposes  this  duty  upon  them  {Treat  v. 
Middletown,  8  Conn.  243),  or  where  it  becomes  their  duty  to  open  it 
after  such  road  is  laid  out  by  a  competent  court  {People  v.  Champion, 
16  Johns.  61)  ;  to  compel  commissioners,  appointed  for  that  purpose, 
to  appraise  damages  for  land  taken  under  the  right  of  eminent  domain 
{Trustees  y.  Johnson,  2  Ind.  219  ;  Ex  parte  Jennings,  6  Cow.  518;  Dodge 
V.  County  Commissioners,  3  Mete.  380  ;•  Ca/rpenter  v.  Bristol,  21  Pick. 
258) ;  to  compel  the  officers,  designated  for  that  purpose,  to  issue  the 
bonds  of  a  town,  city  or  county,  which  under  the  provisions  of  the  stat- 
ute have  been  voted  for  some  particular  purpose,  and  to  levy  a  tax  for 
the  purpose  of  paying  interest  upon  such  bonds  lawfully  issued  {Knox 
County  V,  Aspinwall,  24  How.  [U.  S.]  376 ;  Morton  v.  Comptroller 
General,  4  S.  C.  430) ;  to  compel  a  board  to  contract,  to  accept  the  bid 
of  the  lowest  bidder,  where  there  is  no  discretion  as  to  the  matter,  or 
the  sufficiency  of  bonds  which  may  be  required.  People  v.  Contract- 
vng  Board,  46  Barb.  254 ;  Farman  v.  Commissioners,  21  Ohio  St.  311. 

But,  as  we  have  before  observed,  where  there  is  a  discretion  vested 
in  such  bodies,  which  is  generally  the  case,  no  interference  with  such 
discretion,  if  reasonably  exercised,  will  be  made  by  the  writ  of  man- 
damus.    The  Press  Association  v.  Nichols,  45  Yt.  7 ;  People  v.  Conr 
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tracting  Board,  33  N.  Y.  (6  Tifi.)  382 ;  StaU  v.  Board  of  Education, 
24  Wis.  683.  See,  also,  People  v.  Croton  Aqueduct  Board,  49  Barb. 
259 ;  People  v.  Contracti/ng  Board,  27  N.  Y.  (13  Smith)  378 ;  People 
V.  Eay,  3  Lans.  (N.  Y.)  398.  And,  generally,  the  writ  will  only  compel 
action  on  the  part  of  public  boards  or  officers,  and  nc^  direct  them  what 
their  action  shall  be,  where  there  is  any  discretion  as  to  the  mode  of 
action.  People  v.  Supervisors,  45  N.  Y.  (6  Hand)  1 96  ;  Tuoluinne  v, 
Stcmislaus  Co.,  6  Cal.  440 ;  People  v.  Supe^'visors,  11  id.  42.  See,  also. 
People  V.  Green,  6  N.  Y.  Sup.  (T.  &  C.)  129  :  S.  C,  3  Hun  (N.  Y.), 
755  ;  S.  C.  affirmed,  63  N.  Y.  (17  Sick.)  62 

§  7.  Sheriffs,  etc.  An  executive  officer,  who  is  required  by  law  to 
serve  process,  may  be  required  by  mandamus  to  perform  all  merely 
ministerial  or  executive  duties  imposed  upon  him,  even  although  the 
party  interested  in  the  performance  of  the  duty,  may  have  a  rem- 
edy at  law  against  him  and  his  sureties  for  a  failure  so  to  do.  Fremont 
V.  Crippen,-10  Cal.  211;  People  v.  McClay,  2  Neb.  7;  Williams  v. 
Smith,  6  Cal.  91 ;  People  v.  Fleming,  4  Denio,  137.  And  where  it 
was  incumbent  on  him  by  law  to  keep  his  office  at  the  county  seat,  it 
was  held  proper  to  issue  a  mandamus  to  compel  this  duty.  State  v. 
Eaton,  11  Wis.  27 ;  State  v.  Walker,  5  S.  C.  263,  So,  where  an  officer 
erased  a  part  of  his  indorsement,  made  as  required  by  law,  upon  a  writ 
of  attachment,  and  made  other  indorsements  thereon,  it  was  held  that 
mandamus  was  proper  to  compel  him  to  restore  the  erased  part.  Wa/rd 
V.  Curtiss,  18  Conn.  290.  So,  a  jailer  may  be  compelled  by  mandamus 
to  deliver  the  body  of  a  prisoner  who  has  died  in  his  custody.  Peg.  v. 
Fox,  2  Ad.  &  E.  (N.  S.)  247.  And  it  will  lie  to  compel  a  sheriff  to 
execute  a  proper  deed  to  a  purchaser  of  lands  on  execution.  The  People 
V.  RoAisom,  2  N.  Y.  (2  Comst.)  490.  See,  also.  Van  Rensselaer  v. 
Sheriff,  1  Cow.  501. 

§  8.  Clerks  of  courts.  Where  a  county  or  other  clerk  of  a  court 
improperly  refuses  to  perform  a  ministerial  duty  imposed  upon  him  by 
the  law,  and  pertaining  to  his  office,  a  mandamus  is  the  proper  remedy 
to  compel  performance;  as  where  he  is  required  to  issue  a  certificate  of 
election  to  a  certain  officer  {Brower  v.  O'Brien,  2  Ind.  423;  People 
V.  Rives,  27  111.  242) ;  to  receive  and  file  an  official  bond  or  adminis- 
ter the  oath  of  office  to  an  officer  {People  v.  Fletcher,  2  Scam.  [111.] 
482) ;  to  deliver  a  transcript  on  a  writ  of  error  or  appeal  {Davis  v.  Car- 
ter, 18  Tex.  400) ;  to  compel  him  to  record  a  judgment,  deeti  or  other 
matter,  when  the  law  makes  it  his  duty  to  do  so  {People  v.  Miner,  37 
Barb.  466 ;  Silver  v.  The  Peop)U,  45  111.  225  ;  Commonwealth  v.  Sit^ 
penfisors,  29  Penn.  St.  121);  or  to  accept  and  file  a  bond,  when  he  is 
invested  with  no  discretion  as  to  its  sufficiency  {Chilich  v.   New,  14 
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Ind,  93) ;  to  issiTe  any  process  which  it  is  jnade  his  duty  to  issue  {Peo- 
ple V.  Gale,  22  Barb.  502 ;  Draper  v.  Noteware,  7  Cal.  276) ;  as  a  cita- 
tion {JSb  parte  Camochan,  Charlt.  [Ga.]  216) ;  an  execution  upon  final 
judgment  {People  v.  Gale,  22  Barb.  502) ;  a  writ  of  possession  {People 
V.  Loucks,  28  Cal.  68) ;  of  2&%\9X2xvQ,G,{Attomey-Ge7ieral  v.  Lum,  2  Wis. 
507) ;  or  any  process  that  by  law  it  is  made  his  duty  to  issue  {Rodg- 
ers  V.  Alexander,  35  Tex.  116);  and  that  the  relator  has  a  clear  and 
undoubted  right  to  have  it  issue.  Com.  v.  Supervisors,  29  Penn.  St. 
121 ;  Draper  v.  Noteware,  7  Cal.  276 :  WiUiams  v.  Judge,  27  Mo. 
225. 

It  has  been  held  in  some  States  that,  where  the  party  has  a  clear 
remedy  against  the  clerk  for  damages  for  a  refusal  to  perform  his 
duty  in  the  issue  of  process,  as  by  refusing  to  issue  execution,  this 
remedy  will  be  denied.  Goodwin  v.  Glazer,  10  Cal.  333 ;  Fulton  v. 
Ilanna,  40  id.  278.  But  the  better  doctrine,  and  the  weight  of 
auUiority  seems  to  be  that,  where  the  remedy  at  law  does  not  afford  as 
full  and  ample  redress,  this  remedy  may  be  resorted  to.  Attorney-Gen- 
eral V.  Lum,  2  Wis.  507. 

And,  generally,  the  test  may  be  said  to  be  whether  the  remedy  at 
law  will  furnish  the  specific  relief  sought  by  mandamus.  People  v. 
LoucJcs,  28  Cal.  68. 

If,  however,  a  specific  relief  is  provided  by  statute,  such  remedy  must 
be  resorted  to,  and  a  mandamus  will  not  lie  ;  but  the  mere  fact  that  an 
action  for  damages  will  lie  against  him  or  upon  his  official  bond  does 
not  defeat  the  remedy.  The  question  is,  whether  there  is  another 
remedy  by  which  the  same  specific  relief  may  be  had.  People  v. 
Loucks,  28  Cal.  68. 

And,  in  all  cases,  the  question  whether  a  mandamus  will  lie  or  not  is 
to  be  determined  by  the  question  whether  the  act  is  purely  ministe- 
rial ;  for,  if  he  is  invested  with  any  discretion  in  reference  to  the  act 
to  be  done,  the  remedy  will  be  denied.  Swan  v.  Gray,  44  Miss.  393  ; 
Fulton  V.  Hanna,  40  Cal.  278 ;  Kendall  v.  United  States,  12  Pet. 
(U.  S.)  524 ;  Bryan  v.  Cattell,  15  Iowa,  538  ;  People  v.  Loucls,  28 
Cal.  68.  See,  also,  ante,  361,  §  5,  for  a  further  consideration  of  the 
application  of  mandamus  to  clerks. 

§  9.  President  and  his  cabinet.  On  general  principles,  it  may,  per- 
haps, be  safely  affirmed  that  the  president  of  the  United  States  cannot  be 
compelled  to  perform  any  act  pertaining  to  his  office,  whether  judicial 
or  not.  lie  is  treated  as  being  invested  with  a  discretion  as  to  every 
official  act,  and  is  only  amenable  for  acts  of  omission  and  commission 
to  the  tribunal  designated  by  the  constitution.  ^Q^post,  366,  §  10.  But 
a  different  rule  prevails  as  to  the  members  of  his  cabinet,  and  where  by 
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law  they  are  required  to  diseliarge  certain  duties,  or  perform  certain  acts, 
and  they  are  invested  with  no  discretion  in  relation  thereto,  that  is,  where 
certain  acts  are  required  of  them  that  are  purely  ministerial,  and  do 
not  require  the  exercise  of  official  judgment,  they  are  amenable  to 
mandamus.  Thus,  the  postmaster-general  has  been  compelled  by 
mandamus  to  enter  credits  upon  the  books  of  his  office  to  parties  enti- 
tled thereto.  Kendall  v.  United  States,  12  Pet.  (U.  S.)  526.  But, 
where  there  is  any  discretion  vested  in  the  head  of  a  department  as 
to  the  act  sought  to  be  enforced,  the  remedy  will  be  denied,  and  the 
instances  in  which  the  remedy  can  be  had  are  rare.  Reeside  v.  Walker, 
11  How.  (U.  S.)  272;  United  States  v.  Guthrie,  17  id.  284;  Decatur 
V.  Paulding,  14  Pet.  (U.  S.)  497;  Brashear  v.  Mason,  6  How. 
(U.  S.)  92 ;  United  States  v.  Zand  Commissioner,  5  Wall.  563  ;  The 
Secretary  v.  McGarrahan,  9  id.  298. 

§  10.  GoYernors  and  secretaries.  Whether  a  mandamus  will  lie 
from  a  State  court  to  the  governor,  to  compel  the  performance  of  an 
executive  duty,  is  a  matter  about  which  considerable  conffict  exists. 
It  is  held  in  several  of  the  States  that  it  does  lie  to  enforce  a  merely 
ministerial  act  not  strictly  comprehended  under  his  executive  and 
political  functions.  Thus,  a  mandamus  has  been  held  to  be  the  proper 
remedy  to  compel  him  to  give  a  certificate  or  commission  to  an  officer 
duly  elected  to  a  particular  office.  Magruder  v.  Swann,  25  Md.  173. 
To  sign  and  execute  a  patent  for  lands  sold  by  the  State  according  to 
law  {Middleton  v.  Law,  30  Cal.  596);  to  issue  a  proclamation  as 
required  by  law  that  a  banking  corporation  had  complied  with  the  law 
and  was  entitled  to  do  business  as  such  {State  v.  Chase,  5  Ohio  St. 
528)  ;  to  compel  him  to  draw  a  warrant  upon  the  treasurer  for  the 
payment  of  certain  sums,  payment  of  which  was  directed  by  law 
{Tenn.  R.  R.  Co.  v.  Moore,  36  Ala.  371) ;  to  authenticate  as  a  law  a 
bill  wliich  had  duly  passed  the  legislature  {Ilarpending  v.  Ilaight,  39 
Cal.  189 ;  2  Am.  Rep.  432) ;  to  draw  a  warrant  upon  the  treasurer  to 
pay  the  salary  of  a  State  officer,  as  fixed  and  required  by  law.  Cotten 
v.  Ellis,  7  Jones  (N.  C),  545. 

But,  while  the  State  courts,  from  the  reports  of  which  the  preceding 
cases  have  been  collected,  assert  the  right  to  compel  executive  action  by 
this  process,  the  weiglit  of  authority  is  opposed  to  the  exercise  of  such 
power  by  the  courts  for  any  purpose,  upon  the  theory  that  the  chief  ex- 
ecutive officer  of  the  State  must  be  regarded  as  invested  with  a  discretion 
as  to  every  official  act.  People  v.  Yates,  40  111.  126 ;  Hawkins  v.  TJui 
Governor,  1  Ark.  571  ;  Chamherlain  v.  Sihley,  4  Minn.  309  ;  Mauran 
V.  Smith,  8  II.  I.  192;  5  Am.  Rep.  564;  State  v.  Warmoth,  22  La. 
Ann.  1 ;  2  Am.  Rep.  712 ;  StaU  v.  Towns,  8  Ga.  360 ;  In  re  Dermett^ 
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32  Me.  508  ;  Com.  v.  Dennison,  24  How.  (U.  S.)  66 ;  Houston,  etc. 
H.  R.  Go.y.  Randolph,  24  Tex.  317;  People  v.  Governor,  29  Mich- 
320 ;  S.  C,  18  Am.  Eep.  89. 

That  the  heads  of  the  executive  departments  of  the  State  govern- 
ment, as  the  secretary  of  State,  secretary  of  the  treasury,  etc.,  may, 
by  mandamus,  be  compelled  to  perform  purely  ministerial  duties  im- 
posed upon  them  by  law,  would  not  seem  to  be  doubtful.  Thus,  it 
has  been  issued  to  compel  the  secretary  of  State  to  deliver  a  commis- 
sion to  a  person  entitled  thereto  {Marhury  v.  Madison,  1  Cranch 
[U.  S.],  137) ;  to  compel  him  to  furnish  a  copy  of  the  laws  to  a  person 
entitled  thereto  {State  v.  Barker,  4  Kans.  379) ;  to  compel  him  to 
affix  his  official  seal  to  the  commission  of  a  person  appointed  to  fill  a 
certain  office,  by  the  governor  {State  v.  Wrotnowski,  17  La.  Ann. 
156) ;  to  compel  the  State  treasurer  to  deliver  to  a  party  a  mortgage 
of  lands  executed  to  the  State,  to  be  used  as  evidence  in  a  cause 
{D''Oyley's  Case,  1  Brev.  [S.  C]  238);  to  compel  the  payment  of  a 
warrant  drawn  upon  the  treasury  {State  Bank  v.  Hastings,  15  Wis. 
75) ;  or  a  debt  against  the  State,  the  amount  of  which  has  been  ascer- 
tained according  to  law  {MoDougal  v.  Roman,  2  Cal.  80)  ;  to  compel 
him  to  give  a  notice  required  by  law  {People  v.  State  Treasurer,  4 
Mich.  27) ;  to  compel  the  State  auditor  to  issue  his  w^arrant  for  the 
payment  of  a  claim  duly  audited  {Lindsey  v.  Auditor,  3  Bush  [Ky.], 
231 ;  Swann  v.  Buck,  40  Miss.  268)  ;  to  issue  circulating  notes  to  a 
bank  that  by  law  is  entitled  thereto  {Citizens'  Bank  v.  Wright,  6 
Ohio  St.  318) ;  and,  generally,  to  compel  the  performance  by  such 
officers,  of  any  official  act,  purely  ministerial.  Cominissioners  of  the 
Land  Office  v.  Smith,  5  Tex.  471  ;  Bryan  v.  Cattell,  15  Iowa,  538. 

And  in  Pennsylvania  a  mandamus  lies  to  the  secretary  of  a  land  office 
to  compel  him  to  make  the  calculations  of  purchase-money  and  interest 
on  lands  sold,  if  he  has  omitted,  or  wholly  refused  to  do  so,  but  not,  to 
direct  in  what  manner  he  shall  make  such  calculations.  Common- 
wealth V.  Cochran,  5  Binn.  87. 

§  11.  Attorney-general.  The  attorney-general  of  a  State  may  by 
this  process  be  compelled  to  perform  a  purely  ministerial  act.  But 
when  the  process  would  be  fruitless  to  enforce  the  right  sought  to  be 
enforced,  it  will  not  be  granted.  People  v.  Tremain,  29  Barb.  96. 
In  the  cas.',  last  cited,  it  was  sought  to  compel  the  making  of  a  certifi- 
cate by  tho  attorney-general,  that  an  action  brought  in  the  name  of 
the  people  was  properly  brought  as  a  preliminary  requirement,  to  a 
payment  of  the  defendant's  claim  against  the  State,  and  it  appeared 
that  there  was  no  appropriation  out  of  which  it  could  be  paid.  So  it 
has  been  denied  where  it   was   sought  to  compel    him  to   institute 
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quo  warranto  proceedings,  when  the  term  of  office  wonld  expire  before 
any  effectual  action  could  be  had.  Woodbury  v.  County  ComrrCrs, 
40  Me.  304.  It  would  seem  that  the  remedy  cannot  be  had  to  compel 
him  to  institute  qu^  warranto  or  other  proceedings,  unless  the  statute 
makes  it  his  imperative  duty  to  do  so.  Otherwise  he  is  treated  as 
vested  with  a  discretion,  whether  an  action  should  be  brought  or  not; 
and  the  courts  will  not  interfere  therewith.  People  v.  Attorney-  Gen- 
eral, 22  Barb.  114. 

§  12.  Treasurers  and  payment  of  money.  When  the  relator  has 
no  other  adequate  remedy,  a  mandamus  will  issue  to  compel  the  pay- 
ment of  warrants  or  properly  audited  claims  against  the  State,  by  the 
State  treasurer,  when  by  law  he  is  required  to  pay  the  same,  and  there 
is  money  in  the  treasury  out  of  which  they  can  lawfully  be  paid. 
State  Bank  v.  Hastings,  15  Wis.  75  ;  Swam,n  v.  Buck,  40  Miss.  268  ; 
McDougal  v.  Roman,  2  Cal.  80. 

When  the  law  provides  that  claims  against  the  State  shall  be  audited 
by  a  particular  officer,  and  warrants  upon  the  treasury  drawn  for  the 
amount  found  to  be  due,  a  mandamus  lies  to  compel  both  the  audit  and 
the  drawing  of  the  warrant.  Fowler  v.  Peirce,  2  Cal.  165  :Mg  Cauley 
V.  Brooks,  16  id.  11  ;  Swann  v.  Buck,  40  Miss.  268.  A  mandamus 
can  only  issue  against  a  State  treasurer  when  he  has  money,  and  ille- 
gally withholds  it  from  one  entitled  to  be  paid.  State  v.  Duhuclet,  26 
La.  Ann.  127.     See  State  v.  Hohart,  12  Nev.  408. 

§  13.  Election  canvassers.  While  a  mandamus  does  not  lie  to  try 
and  determine  the  title  to  an  office,  yet  a  board  of  canvassers  whose 
duties  arc  merely  ministerial,  and  who  have  no  power  to  determine 
upon  the  validity  of  an  election  or  the  returns,  may  by  this  process 
not  only  be  compelled  to  receive  and  count  votes  rejected  by  them, 
but  also  to  canvass  all  the  returns  in  their  possession.  Florida  v. 
Gilhs,  13  Fla.  55  ;  S.  C,  7  Am.  Kep.  233 ;  StaU  v.  County  Judge,  7 
Iowa,  186  ;  Clark  v.  McKenzie,  7  Bush  (Ky.),  523  ;  Ellis  v.  County 
Comra'rs,  2  Gray  (Mass.),  370 ;  Kisler  v.  Camieron,  39  Ind.  488  ;  State 
V.  Dinsnwre,  5  Brown  (Neb.),  145.  And  the  fact  that  they  have  met 
and  made  the  canvass,  and  made  their  return  thereof,  and  adjourned 
sine  die,  docs  not  defeat  the  remedy.  They  may  be  compelled  to  re- 
assemble and  re-canvass  the  returns,  and  the  court  will  direct  that  all 
the  returns  shall  be  canvassed.  Florida  v.  Gihhs,  13  Fla.  55  ;  S.  CI, 
7  Am.  Rep.  233.  But  if  it  is  shown  that  the  election  is  illegal,  the 
remedy  will  be  denied.  State  v.  Rohinsmi,  1  Kan.  17.  But  the  fact 
that  fraud  and  bribery  in  the  election  is  alleged,  will  not  be  considered 
as  a  rcjison   for  refusing  it.     State  v.    County  Judge,  7  Iowa,  186; 
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Leiois  V,  Comrrdssioners  of  Marshall  County,  16  Kan.  102  ;  S.  C,  22 
Am.  Eep.  275. 

The  remedy  in  snch  cases  cannot  be  applied  for  until  the  time  arrives 
when  they  are  to  act,  nor  until  it  is  apparent  that  they  do  not  intend 
to  canvass  all  the  returns,  or  those  that  prvma  facie  should  be  can- 
vassed ;  and  mere  threats  made  by  them  before  the  time  for  making 
the  canvass  arrive^,  not  to  canvass  certain  returns,  are  not  sufficient  to 
warrant  the  issuance  of  the  writ,  until  the  time  for  them  to  act  has 
arrived.     State  v.  CarMy,  3  Kan.  88. 

A  mandamus  will  also  lie,  to  compel  the  return  judges  of  an  election 
to  count  the  votes  duly  certified  to  them,  and  give  a  certificate  of  elec- 
tion in  accordance  therewith.  Thompson  v.  Ewiiig,  1  Brewst.  (Penn. ) 
67 ;  Commonwealth  v.  Emmingei',  74  Penn.  St.  479. 

Not  only  will  a  mandamus  lie  to  compel  action  by  them,  but  the  court 
will  also  direct  what  returns  shall  be  canvassed,  and,  when  the  law 
makes  it  their  duty  to  do  so,  will  compel  the  issue  of  a  certificate  of 
election  to  the  person  apparently  entitled  thereto.  Kisler  v.  Cameron,, 
39  Ind.  488  ;  People  v.  Hilliard,  29  111.  419 ;  In  re  Strong,  20  Pick. 
484. 

But  where  the  board  is  made  the  judges  of  the  sufficiency  or  validity 
of  the  returns,  or  is  in  any  respect  invested  with  a  discretion  in  respect 
thereto,  the  remedy  will  be  denied.  Arherry  v.  Beavers,  6  Tex.  457 ; 
Mayor  of  Vickshiirgh  v.  Rainwater,  47  Miss.  547 ;  Grier  v.  Shackle- 
f&rd,  3  Brev.  (S.  C.)  549. 

§  14.  Supervisors  and  county  officers.  Boards  of  supervisors  and 
county  officers  generally  may  be  compelled  by  mandamus  to  discharge 
all  ministerial  duties  incidental  to  their  office.  Thus,  a  board  of  super- 
\dsors  may,  by  this  process,  be  compelled  to  levy  a  tax  to  repay  a  tax 
illegally  assessed  and  collected,  and  which  the  legislature  has  directed 
them  to  refund  {People  v.  Supjervisors  of  Otsego,  51  N.  Y.  [6  Sick.] 
401) ;  to  admit  and  allow  claims  against  the  coimty  {People  v.  Super- 
visors  of  JV.  Y.,  32  N.  Y.  473;  People  v.  Supervisors,  3  Mich.  475; 
People  v.  Supervisors,  21  How.  [IST.  Y.]  322) ;  to  renew  a  license  when 
the  applicant  is  entitled  to  a  renewal  {TJwmas  v.  Armstrong,  7  Cal. 
286)  ;  to  levy  a  tax,  and  to  have  the  same  collected,  to  pay  the  indebt- 
edness of  the  county  {State  v.  Harris,  17  Ohio  St.  608 ;  State  v.  County 
Judge,  12  Iowa,  237 ;  Morgan  y.  The  Commonwealth,  55  Penn.  St.  456); 
to  reduce  a  tax,  when  the  applicant  is  entitled  to  have  it  reduced  {Adri- 
,mhce  V.  Superviwrs,  12  How.  [N.  Y.]  224);  as  to  compelling  them  to 
designate  newspapers  in  which  the  county  printing  shaU  be  done, 
and  to  designate  a  particular  paper,  when  by  law  such  paper  is  entitled 
thereto  {Express  Company  v.  Supervisors  of  Albany  Co.,  1877,  Gen. 
YoL.  IV.— 47 
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Term;  People  v.  Supervisors  of  Hamiltmi  Co.^  9  Ilun,  60,  reversed  by 
court  of  appeals)  ;  or  any  duty  that  the  law  requires  them  to  perfonn 
at  their  annual  meeting.    People  v.  Chenango^  8  N.  Y.  (4  Seld.)  317. 

It  is  al£0  an  appropriate  remedy  to  compel  them  to  levy  a  tax  to  pay 
bonds  or  the  coupons  thereof,  issued  by  the  county,  when  by  law  they 
have  the  power  to  pay  them  {Knox  Co.  ^..Aspinwall,  24  How.  [U.  S.] 
376 ;  English  v.  Supervisors ^  19  Cal.  172) ;  to  compel  them  to  subscribe 
for  stock  in  a  railroad,  when  a  vote  to  that  effect  has  been  passed  {Napa 
Valley  B.  R.  Co.  v.  Napa  Co.,^0  Cal.  435 ;  P{9k  v.  People,  29  111.  54) ; 
to  compel  them  to  audit  the  accounts  of  the  county  sheriff,  as '  jailer, 
for  receiving,  discharging  and  boarding  prisoners  committed  by  the 
officers  of  a  city  for  misdemeanors  and  violations  of  city  ordinances 
{People  V.  Supervisors  of  Columbia  County,  67  N.  Y.  [22  Sick.]  330) ; 
and,  generally,  to  discharge  any  ministerial  functions  imposed  upon  the 
board.  People  v.  Chenango,  8  N.  Y.  (4  Seld.)  317;  Commonwealth  v. 
Johnsmi,  2  Binn.  (Peun.)  275 ;  State  v.  Supervisors  of  Wood  Cownty^ 
41  Wis.  28. 

Coimty  auditors  may  be  compelled  by  mandamus  to  audit  claims 
against  the  county,  and,  when  it  is  their  duty  to  do  so,  to  draw  a  war- 
rant upon  the  treasury  for  the  amount  found  due.  But  the  office  of  the 
writ  will  not  be  extended  beyond  merely  setting  them  in  motion.  It 
wiU  not  direct  what  their  action  shall  be.  Burnet  v.  Auditor  of 
Portage  County,  12  Ohio,  54, 

Thus,  it  will  compel  him  to  audit  a  claim  against  the  county  for  food, 
etc.,  furnished  to  the  jury  in  a 'criminal  cause,  when  they  are  kept  to- 
gether for  several  days.  State  v.  Auditor  of  Hamilton  County,  19 
Ohio,  116;  Tuolumne  Co.  v.  Stanislaus  Co.,  6  Cal.  440;  People  v. 
Swperinsors,  32  N.  Y.  473.  And  it  will  be  issued  to  compel  him  to 
draw  his  warrant  for  a  sum  appropriated  by  the  board  of  supervisors. 
State  V.  Buckles,  39  Ind.  272. 

•  Mandamus  also  lies  to  compel  a  county  treasurer  to  pay  a  warrant 
properly  drawn  upon  the  treasury,  or  a  claim  properly  audited  and 
allowed  against  the  county,  when  there  is  money  in  his  hands  out  of 
whicli  it  can  lawfully  be  paid  {People  v.  Edinonds,  19  Barb.  472 ; 
Baker  v.  Johnson,  41  Me.  15) ;  to  compel  him  to  pay  a  sheriff  the 
amount  of  his  fees,  admitted  and  allowed  by  the  court  (Id.) ;  unless  tlie 
claim  has  been  illegally  or  improperly  allowed.  People  v.  Stout,  23 
Barb.  349 ;  People  v.  Lamrence,  6  Hill,  244. 

The  fact  that  there  are  no  funds  in  the  hands  of  the  treasurer  out  of. 
which  the  warrant  or  claim  can  be  paid,  is  not  a  bar  to  this  remedy,  if 
a  specific  fund  for  such  ]inr|:)oscs  has  Iwcn  provided,  and  the  treasurer 
has  improperly  applied  it  to  other  purposes.     Adslt  v.  Brady,  4  Hill, 
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634 ;  Iluff  V.  Kiiapp,  5  N.  Y.  (1  Seld.)  65  ;  People  v.  Stout,  23 
Barb.  339.  So  a  maudamus  lies  to  compel  a  register  to  comply  with  the 
law  requiring  him  to  deposit  with  the  county  clerk,  at  the  close  of  his 
duties,  the  books  of  his  office.   McDiarmid  v.  Fitch,  27  Ark.  100. 

County  commissioners,  as  well  as  all  other  county  officers,  may  be 
compelled  by  mandamus  to  discharge  any  ministerial  function  incident 
to  their  office,  which  they  unnecessarily  neglect  or  refuse  to  perform, 
as  to  make  a  county  rate,  for  a  legal  and  proper  purpose  {Com.  v. 
Commrs.  of  Alleghany,  32  Penn.  St.  218);  to  certify  that  the  relator 
had  a  majority  of  votes  cast  for  a  certain  office,  although  they  have 
certified  that  another  person  had,  and  such  person  is  in  possession  of  the 
office  {Ellis  V.  County  ComTnissioners,  2  Gray,  370) ;  or  to  receive  a 
sherijff  's  bond  and  permit  liim  to  qualify.  State  v.  Lewis,  10  Ohio  8t. 
128.      See,  also,  a/rits,  363,  §  6. 

But  it  will  not  be  authorized  to  control  any  discretion  of  the  officer, 
at  least  where  it  is  reasonably  exercised.  It  will  not  in  such  cases  direct 
what  their  action  shall  be,  but  only  that  they  act.  People  v.  Super- 
visors, 45  N.  Y.  (6  Hand)  196 ;  People  v.  Supervisors,  11  Cal.  42. 
Nor  will  it  issue  when  there  is  another  plain  and  adequate  remedy.  Peo- 
ple V.  Mayor,  25  Wend.  680  ;  State  v.  Supervisors,  29  Wis.  79 ;  Mans- 
field V.  Fuller,  50  Mo.  338 ;  People  v.  Clark,  50  111.  213 ;  Dubordieu 
V.  Butler,  49  Cal.  522. 

§  15.  Municipal  corporations.  A  municipal  corporation  may  be 
compelled  by  mandamus  to  levy  a  tax  to  meet  its  obligations  either  in 
the  form  of  a  funded  debt,  or  a  judgment.  Galena  v.  Amy,  5  Wall. 
(U.  S.)  705.  And  it  has  been  held  that  it  was  the  appropriate  remedy 
against  a  city,  instead  of  a  bill  in  equity,  to  compel  it  to  pay  a  judg- 
ment against  it.  Walkley  v.  Muscatine,  6  Wall,  (U.  S.)  481 ;  State  v. 
Milioaulcee,  20  Wis.  87.  And  to  compel  the  levy  and  collection  of  a 
tax  where  it  is  the  manifest  duty  of  the  city  so  to  do.  Chapin  v. 
Osborn,  29  Ind.  99;  State  \.  Keokuk,^  Iowa,  438;  Ccyy.Ciiyof 
Lyons,  17  id.  1. 

And  where  a  municipal  corporation  issued  bonds  in  payment  of  a 
subscription  to  the  stock  of  a  railroad,  it  was  held  proper  to  compel 
the  corporation  by  mandamus  to  levy  a  tax  for  the  pui*po8e  of  paying 
the  interest  on  such  bonds.  Flagg  v.  Palmyra,  33  Mo.  440.  See, 
also,  same  doctiine  in  Morgan  v.  Commonwealth,  55  Penn.  St.  456. 
So  it  is  a  proper  remedy  against  an  officer  of  a  city  whose  duty  it  is  to 
execute  and  deliver  its  bonds  to  the  relator,  to  compel  him  to  do  so 
{People  V.  Bremmn,  39  Barb.  651.  And  see  Stockton  B.  B.  Co.  v. 
Stockton,  9^  Cal.  328) ;  to  compel  an  officer  to  perform  a  duty  imposed 
by  law,  of  uniting  with  others  in  the  selection  of  a  newspaper  in  which 
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to  advertise  matters  required  to  be  advertised  (Id.);  to  compel  tlie  issu- 
ance of  precepts  for  the  collection  of  an  assessment  for  city  improve- 
ments, where  such  duty  is  imposed  upon  the  city  council  {Chapin  v. 
Osborn,  29  Ind.  99) ;  against  collectors  of  cities  for  failure  to  pay  over 
taxes  collected  as  required  by  law  {State  v.  HammeU^  31  N.  J.  Law,  446  ; 
People  V.  Haws^  36  Barb.  59) ;  to  compel  a  city  council  to  issue  stock 
in  a  public  fund  authorized  to  be  created  for  the  purpose  of  erecting  a 
public  market  {People  v.  Cormnon  Council  of  N.  Y.^  45  Barb.  [N.  Y.] 
473) ;  to  compel  a  common  council  to  proceed  with  the  opening  of  a 
street  where  it  is  their  duty  so  to  do  ;  and  a  party,  who  is  entitled  to 
damages  awarded  him  for  lands  taken  therefor,  is  authorized  to  make 
the  apphcation.  People  v.  Common  Council  of  Syracuse,  20  How, 
(N.  Y.)  491. 

In  all  cases  where  there  is  a  plain  duty  to  be  performed  by  an  officer, 
board  or  municipal  corporation,  and  there  is  no  discretion  to  be 
exercised  in  the  performance  of  it,  and  there  is  no  other  adequate 
remedy,  a  mandamus  ii?  the  appropriate  remedy  to  command  its  perform- 
ance in  favor  of  the  party  injured  by  its  non-performance.  And  there 
need  not  be  a  positive  refusal  to  perform  the  duty  enjoined,  to  author- 
ize the  interposition  of  the  court  by  mandamus.  It  is  sufficient  if 
there  is  unreasonable  delay,  and  a  manifest  intention  not  to  perform 
it.     Clevdand  v.  Board  of  Finance,  38  N.  J.  Law,  259. 

Under  such  circumstances  the  books  and  papers  of  an  office  may  be 
secured  by  a  successor  in  office  from  his  predecessor.  Proprietors  of 
Church  V.  Slavic,  7  Cush.  226;  Commonioealth  \ .  At/iearn,  3  Mass. 
285 ;  ITing  v.  Pound,  4  Ad.  &  El.  139 ;  Kimball  v.  Lampreij,  19  N". 
H.  215 ;  Parish  v.  Stearns,  21  Pick.  148 ;  Bates  v.  Plymouth,  14 
Gray,  163  ;  City  of  Keokuk  v.  Mer^riam,  44  Iowa,  432.  So,  in  England, 
a  raandamuB  lies  to  compel  a  municipal  corporation  to  select  a  mayor  and 
other  corporate  officers.  Bex  v.  Cavihridge,  4  Burr.  2008 ;  Rex  v.  Ley- 
hind,,  3  M.  &  S.  184 ;  Bex  v.  York,  4  T.  It.  699 ;  Begina  v.  Leeds,  7  A.  & 
E,  963.  And  in  this  country  it  has  been  held  that  the  proper  officers  may 
be  compelled  by  manflamus  to  give  notice  of  an  election  required  by  law. 
People  V.  Fairhury,  51  111.  149.  So,  such  a  corporation  may  be  com- 
pelled to  appoint  and  hold  a  special  election.  State  v.  Bahway,  33  N.  J. 
Law,  110.  And  a  common  council  may  be  required  by  mandamus  to 
hold  a  meeting  to  appoint  certain  corporate  officers  {Ljimh  v.  Ljynd, 
44  Penn.  St.  336;  Attorney-General  v.  City  Council,  111  Mass.  90); 
to  act  as  canvassers  and  judges  of  elections.  Id.  And  it  is  an  appro- 
j)riate  remedy  to  compel  an  election  officer,  on  the  relation  of  a  voter, 
to  announce  the  vote  of  an  election  {People  v.  Salom^on,  46  111.  4L5)  ; 
to  compel  the  proper  officers  to  give  a  certificate  of  election  to  the 
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person  entitled  to  it  (State  v.  TJve  Ja<l/je^  etc.,  13  Ala.  *805 ;  Strong^  Peti- 
tioner., 20  Pick.  484.;  G'Farell  v.  CoWy^  2  Minn.  ISO  ;  State  v.  Loomis, 
5  Ham.  (Ohio)  358) ;  to  compel  a  municipal  corporation  to  act  upon 
the  sufficiency  of  sureties  offered  by  a  person  elected  to  a  municipal 
office  {Commomoealth  v.  City  Council  of  Phila..,  7  Am.  L.  R.  [N. 
S.  ]  362) ;  to  compel  the  proper  officers,  on  the  division  of  towns,  to 
apportion  the  money  between  them  as  provided  by  law  {People  v. 
Jfarsh,  2  Cow.  493) ;  to  compel  officers  to  issue  bonds,  authorized  and 
due  for  public  improvements  {People  v.  Flagg,  11  Am.  L.  R.  80  ; 
People  v.  White,  54  Barb,  622);  to  compel  a  mayor  to  perform  his  duty 
as  presiding  officer  {Rex  v.  Everitt,  Cas.  temp.  Hard.  261 ;  Rex  v. 
Williams,  2  M.  &  S.  141) ;  to  compel  the  proper  officer  of  a  city  to 
issue  a  license  to  one  entitled  thereto  {East  St.  Louis  v.  Wider ^  46  111. 
351 ;  HaU  v.  Supervisors,  20  Cal.  591) ;  to  compel  county  commission- 
ers to  make  a  record  of  theii'  action,  that  an  appeal  may  be  taken 
{Commissioners  v.  State,  15  Ind.  250) ;  to  compel  the  proper  officer  to 
record  a  deed  or  paper  {People  v.  Collins,  7  Johns.  549) ;  to  compel 
the  proper  persons  to  receive  and  file  a  petition  as  required  by  law 
{Hawkins  v.  County  Corns.,  14  Ind.  521) ;  and  to  compel  a  city 
marshal  to  restore  property  levied  on  for  taxes,  to  a  claimant,  on  receiv- 
ing the  bond  surety  required  therefor  by  statute.  Mitchell  v.  ffay, 
37  Ga.  581. 

But  a  mandamus  will  not  lie  to  compel  the  mayor  of  a  city  to  per- 
form a  duty  which  belongs  solely  to  its  common  council.  State  v. 
City  of  Shreveport,  29  La.  Ann.  658. 

§  16.  Private  corporations.  As  corporations  are  in  the  law  only 
artificial  persons,  they  as  well  as  individuals  may  invoke  the  aid  of  a  man- 
damus, where  they  have  an  interest  in  the  performance  of  a  duty  im- 
posed by  law  upon  an  individual  officer,  or  other  corporation,  the  per- 
formance of  which  is  neglected  or  refused.  And  the  same  circumstances 
that  would  entitle  an  individual  to  the  remedy,  would  give  it  to  a  pri- 
vate corporation.  InsuroAice  Co.  v.  Mayor,  23  Md.  296  ;  Chicago,  etc., 
R.  Co.  V.  People,  56  111.  365  ;  Indianapolis,  etc.,  R.  Co.  v.  State^  37 
Ind.  489  ;  State  v.  Southern  Minn.  R.  Co.,  18  Minn.  40 ;  Reg.  v.  Lon- 
don, etc.,  R.  Co.,  13  Q.  B.  998  ;  Reg.  v.  Wing,  17  id.  645  ;  Reg.  v.  Mid- 
land, etc.,  R.  Co.,  15  Ir.  Co.  L.  R.  525.  Thus  a  private  corporation  may,  by 
this  process,  compel  the  commissioner  of  a  land  office  to  issue  a  certifi- 
cate for  lauds  to  which  the  corporation  may  be  entitled.  Houston,  etc., 
R.  Co.  V.  Commissioner,  36  Tex.  382.  And  may  compel  county 
officers  to  levy  a  tax  on  the  county  to  satisfy  a  judgment  rendered  on 
bonds  issued  as  provided  by  law.  Ri^ggs  v.  Johnson  Co.,  6  Wall.  (U. 
S.)  166  ;  Mayor  v.  Lord,  9  "Wall.  409 ;    Supervisor  t.  Durant,  id. 
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736.  And  tliey  may  claim  the  benefit  of  a  mandamus  against  per- 
sons wrongfully  claiming  to  hold  its  oflRces.  American  Ji.  Frog  Co. 
V.  Emen,  101  Mass.  398 ;  3  Am.  Kep.  377. 

It  may  also  be  invoked  against  private  corporations.  Instances  of 
this  character  are  as  follows  :  It  may  be  used  to  compel  a  corporation 
to  keep  a  register  and  insert  therein  the  names  of  the  stockholders,  if 
this  duty  is  imposed  by  law,  or  the  provisions  of  the  charter  {Norria  v. 
Jrwh  Land  Co.,  8  El.  &  Bl.  525  ;  Swan  v.  North  British,  etc.,  Co.,  31 
L.  J.  Ex.  425) ;  to  swear  in  one  as  director  who  has  been  lawfully 
elected  (2  Str.  696)  ;  to  allow  the  members  all  the  privileges  of  mem- 
bership {Dacosta  v.  The  Russia  Co.,  2  Str.  783)  ;  to  compel  a  railroad 
or  canal  company,  to  build  or  repair  its  road  or  canal  {People  v.  Troy^ 
etc.,  R.  Co.,  37  How.  Pr.  427  ;  Habersham  v.  Canal  Co.,  26  Ga.  665) ; 
to  compel  a  railroad  company  to  so  grade  its  track  as  to  make  the  cross- 
ings practically  convenient  and  useful  {Chi'Cago,  etc.,  R.  Co.  v.  People^ 
56  lU.  365) ;  to  so  construct  its  road  across  streams  as  not  to  interfere 
with  navigation  {Stats  v.  Northern  R.  Co.,  9  Rich.  [S.  C]  247), 
and  to  compel  the  cashier  of  a  bank  to  allow  a  director  to  examine  the 
books  of  the  bank.     People  v.  Throop,  12  Wend.  183. 

The  remedy  by  mandamus  is  also  frequently  used  to  compel  the  pro- 
duction, inspection,  or  surrender  of  the  books,  records,  etc.,  of  corpora- 
tions, to  those  entitled  thereto.  American  Ry.  Frog  Co.  v.  Ha/oen^ 
101  Mass.  398  ;  3  Am.  Rep.  377 ;  StaU^.  Goll,  3  Vroom(]Sr.  J.),  285 ; 
St.  Luke's  Church  v.  Slack,  7  Cush.  226 ;  People  v.  Padjic  Mail 
Steam  Ship  Co.,  50  Barb.  280. 

Nor  will  it  ordinarily  furnish  grounds  to  excuse  the  production  of 
Ixwks  and  papers  of  a  private  corporation,  under  this  process,  that  they 
contain  accounts  between  the  corporation  and  its  stockholders  and  are, 
therefore,  of  a  confidential  character.  People  v.  Padjio  Mail  Steam- 
ship Co.,  .50  Barb.  280 ;  34  How.  103 ;  3  Abb.  (N.  S.)  364. 

This  remedy  is  also  frequently  appropriate  to  compel  the  proper 
officer  of  the  corporation  to  give  a  proper  certificate  of  the  transfer  of 
sharep  of  the  capital  stock  {Bailey  v.  Strohecker,  38  Ga.  259) ;  to 
enter  uj)on  the  proper  books  of  the  company  a  record  of  the  probate 
of  the  will  of  a  deceased  stockholder  showing  the  disposition  of  hifl 
stock  {Rex  V.  Worcester,  etc.,  Co.,  1  Man.  &  liay.  529) ;  to  compel  a 
railroad  company  to  carry  its  passengers  to  a  particular  terminus  as  pro- 
vided by  its  charter  {State  v.  Ila/rtford,  etc.,  R.  Co.,  29  Conn,  538) ; 
to  compel  the  replacoiiient  of  a  track  taken  up  in  violation  of  its 
charter  {K^mj  v.  Severn,  de.,  R.  Co.,  2  B.  &  A.  644)  ;  and  to  compel 
the  assessment  of  damages  of  lands  taken  under  the  right  of  eminent 
domain.     Queen  v.  Eastern  Counties  R.  Co.,  2  Ad.  &  E.  (N.  S.) 
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347;  King  v.  Water  WorJcs  Co.,  6  Ad.  &  E.  35o  ;  Queen  v.  Trustees, 
etc.,  8  id.  439  ;  Q-aeen  v.  Deptford Pier  Co.,  id.  910. 

§  17.  Town  officers.  Miindamus  also  lies  to  compel  tlie  perform- 
ance of  ministerial  duties  bj  town  officers. 

Thus,  it  is  an  appropriate  remedy  to  compel  a  town  treasurer  to  pay 
money  in  his  hands,  on  a  proper  order  drawn  upon  him  therefor  {Cam 
V.  Wresler,  4  Ohio  St.  561) ;  to  compel  him  to  perform  his  duty  in  the 
recording  of  deeds  or  other  papers  {Strong's  Case,  Kirby  [Conn.,  ]345); 
to  compel  the  clerk  of  a  school  district  to  deliver  the  records  of  his  of- 
fice to  his  successor  {Taylor  v.  Henry,  2  Pick.  397 ;  CamTnonweaZth  v. 
Athemm,  3  Mass.  287) ;  to  compel  selectmen  to  open  a  highway  duly 
laid  out,  and  pay  the  damages  sustained  thereby,  where  it  was  their 
duty  so  to  do  {Treat  v.  T'Jie  InhaMtants,  etc.,  8  Conn.  243) ;  to  compel 
a  board  of  school  directors  to  levy  a  tax  to  provide  the  necessary  funds 
for  the  payment  of  orders  issued  by  thera^  when  there  is  no  money  in 
the  hands  of  the  treasurer  to  meet  the  same,  and  in  violation  of  law, 
they  refuse  so  to  do  {Stevenson  v.  Township  of  Summit,  35  Iowa,  462); 
to  compel  a  justice  to  allow  an  appeal  where  the  facts  permit  it  {Ex 
parte  Martin,  5  Ark.  371) ;  to  compel  assessors  to  assess  damages 
against  a  plaintiff  where  a  judgment  of  discontinuance  has  been  Ten- 
dered {People  V.  Tripp,  15  Mich.  518) ;  to  compel  a  justice  to  issue  an 
execution  on  a  judgment  rendered  by  him  in  favor  of  a  party  entitled 
to  it  {Laird  v.  AbrahamSy  15  N.  J.  Law,  22) ;  to  compel  the  overseera  of 
the  poor  to  receive  and  maintain  a  pauper,  under  an  order  to  that  effect 
unappealed  from  (Overseers  of  Porter  v.  Overseers,  etc.,  82  Penn. 
St.  275) ;  or  to  compel  a  town  clerk  to  record  the  proceedings  of  a  town- 
meeting,  as  publicly  declared  by  the  moderator  {Hill  v.  Goodwin,  56 
N.  H.  441) ;  also,  to  correct  his  record  to  conform  to  such  declaration. 
Id. 

§  18.  Miscellaneous.  This  extraordinary  legal  process  is  some 
times  an  appropriate  remedy,  to  compel  the  performance  of  the  duty 
of  officers,  in  criminal  proceedings. 

Thus,  it  has  been  held  to  be  an  appropriate  remedy,  where  a  judicial 
officer,  before  whom  a  prisoner  is  brought  on  a  habeas  corpus,  unprop- 
erly  refuses  to  hear  and  decide  on  the  evidence  adduced  concerning  his 
guilt.     Kc  parte  Mahone,  30  Ala.  49. 

So  it  lies  to  compel  a  court  to  which  a  recognizance  has  been  re- 
turned, to  certify  it  to  another  court,  where  such  duty  is  clear.  Johoh- 
son  V.  Randall,  7  Mass.  340. 

But  it  is  not  the  appropriate  proceeding  to  try  the  title  to  au  office. 
See  the  next  section. 
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ARTICLE    II. 

EEMEDY,    WHEN    REFUSED. 

Section  1.  In  general.    We  hare  already  alluded  to  the  concun-enee 

of  facts  necessary  to  authorize  the  issuing  of  this  extraordinary  writ. 
See  ante,  357,  art.  1,  §  1.  Where  these  facts  do  not  exist,  the  remedy 
should  be  refused.  A  few  cases  will  illustrate  this  application  of  the 
law.  Thus,  the  court  will  refuse  a  mandamus  if  tte  right  of  tlie  party 
applying  therefor  is  not  clear,  or  if  he  has  a  legal  remedy  by  an  ordi- 
nary action,  equivalent  to  a  specific  remedy.  United  States  v.  Bo/rik 
of  Alexandria,  1  Cranch  (C.  C),  T ;  People  v.  Judges,  1  Doug.  (Mich.) 
319 ;  Williatns  v.  Judge,  27  Mo.  225 ;  State  v.  Graves,  19  Md.  351 ; 
Smith  V.  Chicago,  etc.,  R.  Co.,  67  111.  191.  Nor  will  it  be  granted  to 
control  the  discretion  of  a  person,  officer,  or  board,  conferred  by  law 
upon  them,  although  they  may  be  required  to  exercise  it.  Giles^  Case 
2  Str.  881 ;  Rex  v.  Nottingharti,  Sayer,  217 ;  IIuU  v.  Siq^ervisors,  19 
Johns.  259 ;  Louisville  v.  Kean,  18  B.  Monr.  9 ;  Commonwealth  v. 
Hervry,  49  Penn.  St.  530 ;  Magee  v.  Supervisors,  10  Cal.  376 ;  The 
King  v.  Bristol  Bock  Co.,  6  B.  &  C.  181 ;  Appling  v.  Bailey,  44 
Ala.  333 ;  Ex  parte  Crane,  5  Pet.  (U.  S.)  190 ;  Bixon  v.  Field,  10 
Ark.  243 ;  Weeden  v.  Town  Council,  9  E.  I.  128 ;  Mayor  v.  Rain- 
water, 47  Miss.  547;  People  v.  Judge,  24  Mich.  408  ;  Ex  parte  *New- 
tnan,  14  Wall.  (U.  S.)  152 ;  MoDiarmid  v.  Fitch,  27  Ark.  106 ;  State 
V.  Warmoth,  23  La.  Ann,  76 ;  East  Boston  Ferry  Co.  v.  Boston,  101 
Mass.  488. 

Nor  should  it  be  allowed  in  cases  involving  numerous  questions  of 
law  and  of  fact ;  and  where  many  acts  of  parties  connected  with  the 
matter  may  be  valid  or  void,  depending  upon  circumstances  and  facts 
attending  tliem  at  the  time,  and  wJiieh  parol  proof  is  necessary  to  es- 
tablish. United  States  v.  Commissioner,  5  Wall.  (U.  S.)  563.  And 
as  a  general  rule,  a  mandamus  will  not  be  granted  where  the  right  de- 
pends upon  holding  an  act  of  the  legislature  unconstitutional.  People 
v.  Stephens,  2  Abb.  Pr.  (N.  S.)  348  ;  Hall  \.  Supervisors,  20  Cal.  591. 
Or  where  it  becomes  necessary  to  decide  on  the  constitutionality  of  a 
law  involving  tlie  interests  of  third  persons.  Smyth  v.  Titcomh,  31 
Mc.  272.  Nor  will  it  be  allowed  where  the  act  sought  to  be  performed 
is  physically  'm\\-)Oi^.^\\i\Q{SiZverthorne  v.  Warren  R.  Co.,  33  N.  J.  Law, 
173;  StaOi  v.  Police  Jury,  22  La.  Ann.  Oil ;  Ackerman  v.  Desha  Co., 
27  Ark.  457 ;  Jiall  v.  LapjriuN,  3  Orcg.  55 ;  People  v.  Salomon,  54 
111.  39;  Commonwealth  v.  Baroux,  30  Penn.  St.  262);  or,  in  general, 
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to  command  an  act  prohibited  by  injmiction.  Railroad  Co.  v. 
Wyandot  Co.,  7  Ohio  St.  278;  Fx parte  Fleming,  4  Hill,  531.  But 
this  doctrine  was  held  not  to  apply  in  case  of  an  injunction  issued 
by  a  State  court  to  enjoin  a  levy  of  taxes  by  the  proper  officers  of  a 
county  to  satisfy  a  judgment  of  a  circuit  court  of  the  United  States, 
as,  it  the  injunction  should  be  allowed  in  such  a  case  to  defeat 
the  rights  of  the  judgment  creditor  to  a  mandamus,  to  compel  the 
proper  officers  to  levy  the  requisite  tax  to  satisfy  the  judgment  ob- 
tained against  it,  the  judgment  of  the  court  could  not  be  enforced, and 
its  powers  would  be  useless.  Riggs  v.  Johnson  Co.,  6  Wall.  (TJ.  S.)  166. 
See,  also,  Mayor  v.  Lord,  9  id.  409  ;  Supervisors  v.  Durant,  id. 
736 ;    Weber  v.  Lee  County,  6  id.  210. 

Nor  will  a  mandamus  be  granted  where  the  defendant  has  no 
power  to  perform  the  act  required  {^People  v.  Supervisors,  15  Barb. 
607 ;  People  ex  rel.  Stevens  v.  Eoyt,  m  N.  T.  [21  Sick.]  606) ;  or 
where  it  would  be  fruitless  {Commonwealth  v.  Supervisors,  29  Penn. 
St.  121) ;  or  to  compel  the  doing  of  an  unlawful  act  {Gillespie  v. 
Wood,  4  Humph.  (Tenn.)  437;  Boss  v.  Lane,  11  Miss.  695  ;  People 
V.  Fowler,  55  N.  Y.  [10  Sick.]  252) ;  or  where  it  is  not  one  incident  to 
the  defendant's  duties  {State  v.  County  Judge,  12  Iowa,  237  ;  Pucket 
V.  WJiite,  22  Tex.  559) ;  or  to  enforce  a  mere  contract  {State  v.  Zanes- 
viUe,  etc.,  Co.,  16  Ohio  St.  308) ;  or,  generally,  to  try  the  title  to  an 
office  ( Underwood  v.  Wylie,  5  Ark.  248 ;  Banner  v.  State ,  7  Ga. 
473 ;  People  v.  Stevens,  5  Hill,  615  ;  People  v.  Detroit,  18  Mich.  338  ; 
Broion  V.  Turner,  70  N.  C.  93) ;  or  to  prevent  an  anticipated  failure  of 
duty  {State  v.  Burhanlc,  22  La.  Ann.  298  ;  State  v.  Dubudet,  24  id. 
16  ;  State  v.  Carney,  3  Kan.  88) ;  or  to  compel  payment  of  even  liqui- 
dated damages  {Hay good  v.  Justices,  etc.,  19  Ga.  97) ;  or  to  try  the 
title  to  a  public  office.  Denver  v.  Hobart,  10  Nev.  28  ;  Meredith  v. 
Supervisors,  50  Cal.  433. 

The  courts  of  the  United  States  can  impart  no  taxing  power  to  a 
municipal  corjioration,  and  an  attempt  by  them  to  compel  by  manda- 
mus the  levy  of  a  tax  not  authorized  by  the  laws  of  the  State,  would 
be  an  abuse  of  the  \vi-it.  Vance  v.  City  of  Little  Pock,  30  Ark.  435  ; 
United  States  v.  City  of  New  Orleans,  2  Wood  (C.  C),  230. 

§  2.  Judges  of  superior  courts.  It  is  evident  on  general  princi- 
ples that  the -judges  of  superior  courts  could  not  be  compelled  by 
mandamus  to  do  any  act,  as  the  writ  can  only  issue  from  a  superior  to 
an  inferior  tribunal,  where  this  extraordinaiy  remedy  is  sought  against 
a  court.     3  Bl.  Com.  110. 

By  statute  in  New  York,  the  supreme  court,  at  a  general  term,  may 
issue  writs  of  mandamus  and  prohibition  directed  to  any  special  term  of 
Vol.  lY.— 48 
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said  court,  'or  to  any  justice  thereof  holding  such  term  or  sitting  at 
chambers,  and  may  hear,  adjudge,  and  determine  the  same,  and  enforce 
such  determination  in  the  same  manner  and  with  the  same  effect,  in  all 
respects,  as  in  the  like  proceedings  when  the  writs  are  directed  to  in- 
ferior courts  and  judges  thereof.     Laws  of  N.  T.  1873,  ch.  70,  §  1. 

§  3.  Inferior  courts  in  civil  cases.  As  a  general  rule,  a  superior 
court  will  not  grant  a  mandamus  to  an  inferior  court,  compelling  it  to 
act  in  a  particular  direction  or  manner  where  the  act  sought  to  be  en- 
forced would  in  any  manner  interfere  with  the  discretion  of  the  court 
in  the  matter,  or  with  its  judgment  where  it  had  jurisdiction.  Clark 
V.  Minnis,  50  Cal.  509  ;  Ex  parte  Flippin,  94  U.  S.  (4  Otto)  348. 

Thus,  after  final  judgment  of  the  court  upon  matters  within  its 
jurisdiction,  a  mandamus  will  not  lie  to  compel  it  to  avoid  the  effect  of 
the  judgment  {StaU  v.  Boweii,  6  Ala.  511),  though  it  may  be  com- 
pelled to  exercise  the  judgment  or  discretion  conferred  upon  it.  Eb 
pmie  HtiM,  14  Ark.  368 ;  Roberts  v.  HoUworth,  10  N.  J.  Law,  57. 
Nor  will  it  lie  to  compel  the  district  court  of  the  United  States  to  set 
aside  a  judgment  entered  upon  default  {Ex  parte  Roberts,  6  Pet.  216) ; 
or  to  compel  such  court  to  decide  a  cause  in  a  particular  manner  {Life. 
Ins.  Co.  V.  Adams,  9  Pet.  573) ;  or  to  require  a  district  judge  of  such 
court  to  show  cause  why  execution  was  not  issued  in  a  certain  case, 
where  judgment  had  been  obtained  {Postmaster  v.  Trigg,  11  Pet.  173); 
or  to  compel  such  judge  to  reverse  a  decision  made  on  argument,  a 
vmt  of  error  or  appeal  being  the  proper  course  {Ex  parte  Flippin, 
94  U.  S.  [4  Otto]  348;  Ex  parte  Eoyt,  13  Pet.  279);  also  same  prin- 
ciple in  Chase  v.  Blackstone  Canal,  10  Pick.  (Mass.)  244;  Gray 
V.  Bridge,  11  id.  189;  State  v.  LafayetU,  41  Mo.  222;  ISquier  v. 
Oale,  6  N.  J.  Law,  157) ;  or  to  compel  such  court  to  proceed  ac- 
cording to  the  usages  of  practice  of  a  court  of  equity  {Ex  parte 
Whitney,  13  Pet.  404;  Gadnes  v.  Relf,  15  id.  9);  or  to  direct  a 
judge  to  declare  an  election  void  (13  Ala.  805);  or  to  vacate  an 
order  suppressing  a  deposition  {Ex  parte  Elston,  25  Ala.  72);  or  to 
compel  a  judge  of  a  district  court  to  try  a  cause  transferred  by  him  to 
the  circuit  court  {Francisco  v.  Ma/iihattan  Lu.  Co.,  36  Cal.  283);  or  to 
compel  a  judge  to  sign  a  bill  of  exceptions,  which  is  not  in  accordance 
with  his  judgment  of  the  facts  {Shepard  v.  Peyton,  12  Kans.  616 ; 
People  V.  Jameson,  40  111.  9S;  Jamison  v.  Rei^,  2  Greene  [Iowa], 
394 ;  State  v.  Noggle,  13  Wis.  380) ;  or  to  compel  a  court  to  correct 
errors  of  judgment  by  annulling  what  they  have  done,  or  to  guide 
their  discretion  {Danklin  County  v.  District  Court,  23  Mo.  449) ; 
or  to  do  an  act  lying  entirely  within  its  discretion  {SinnicTcson  v. 
Corwine,  26  N.   J.  Law,   311;  City  of  Louisvilk  v.  Kean,   18  B. 
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Monr.  9) ;  or  to  secure  a  i-evision  of  the  judgment  of  the  court. 
Little  V.  Morris,  10  Tex.  263  ;  People  v.  Jxidge,  32  Mich.  190.  Where 
a  judge  has  detenniued  that  under  the  statutes  of  the  State  he  is  dis- 
qualified from  hearitig  a  cause,  a  mandamus  does  not  lie  to  laake  him 
reverse  that  decision  and  to  hear  the  cause.  ISitate  of  Florida  v.  Voai 
Ness,  15  Fla.  317.  Some  of  the  decisions  in  tlie  foregoing  cases  rested 
upon  the  ground  that  there  was  other  specific  and  adequate  remedy  for 
the  relator,  which  is  always,  as  we  have  seen,  suiScient  to  defeat  an 
application  for  a  mandamus.  On  tliis  ground  a  mandamus  will  always 
be  refused.  Ex  parte  Newracm,  14  Wall.  152;  Mansfield  \.  Fuller, 
50  Mo.  338. 

§4.  Inferior  courts  in  criminal  cases.  The  general  principles  of 
the  law  applicable  to  civU  cases  are  equally  applicable  to  criminal  cases, 
and  the  judgment  and  discretion  of  the  court  cannot  be  controlled  by 
mandamus,  nor  can  such  remedy  be  resorted  to  against  the  action  of 
the  court  or  judge,  in  relation  to  any  matter  where  there  is  other  ade- 
quate remedy  at  law.  An  erroneous  decision  cannot  ordinarily  be 
made  the  ground  of  review  on  mandamus.  Regina  v.  The  Justices, 
28  Eng.  L.  &  E.  160.  Nor  will  obedience  to  writ  of  habeas  corpus  be 
enforced  by  mandamus.  People  v.  Edwards,  ^^  111.  59.  A  remedial 
writ  will  not  be  directed  to  a  judicial  officer,  after  his  office  has  expired, 
to  compel  him  to  vacate  an  illegal  or  void  order.  Ex  parte  Trice,  53 
Ala.  546. 

§  5.  Boards  of  public  officers.  The  discretion  of  a  board  of  audit- 
ors cannot  be  reviewed  by  mandamus  {Auditorial  Eoard'y.  Hendrich, 
20  Tex.  60) ;  nor  can  the  action  of  selectmen  and  the  clerk  in  deciding 
upon  the  qualification  of  electors.  Freeman  v.  Selecttnen  of  New 
Hamen,  34  Conn.  406. 

And  it  has  been  held  that  it  would  not  lie  against  boards  of  public 
officers  in  the  following  cases  : 

At  the  suit  of  a  private  citizen,  to  compel  a  public  board  to  perform 
an  omitted  duty,  in  a  case  where  the  relator  is  not  directly  injm'ed  by 
its  non-|X}rformance  {People  v.  Regents  of  University,  4  Mich.  98); 
to  correct  the  judgment  of  a  board  of  police  of  Mississippi  {Board  of 
Police  V.  Grwnt,  17  Miss.  77) ;  to  review  the  discretion  of  the  local 
board  of  trustees  of  common  schools,  in  respect  to  the  discipline  and 
management  of  a  school  {People  v.  School  Officers,  18  Abb.  Pr.  165) ; 
to  compel  school  directors  to  exonerate  and  discharge  a  property 
owner  from  a  school  tax  assessed  by  them  against  them  {School  Directors 
V.  Anderson,  45  Penn.  St.  388) ;  to  compel  the  managers  of  an  elec- 
tion of  sheriff  to  return  a  candidate  as  duly  elected,  after  they  have 
abeady  certified  to  the  governor  that  the  election  was  null  and  void 
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{State  V.  Bruce,  3  Brev.  [S.  C]  264) ;  or  to  dictate  to  a  board  of 
supervisors  and  determine  what  its  judgment  shall  be,  where  it  acts 
judicially.     Tilden  v.  Sacrainento  Co.,  41  Cal.  68. 

§  6.  Supervisors.  A  mandamus  will  not  be  allowed  against  a 
board  of  supervisors  in  the  following  cases  : 

1.  To  compel  them  to  issue  a  certificate  of  election  to  one  whom 
they  have  declared  not  to  be  elected  to  an  office.  Magee  v.  Swper- 
visors,  10  Cal.  376. 

2.  To  order  a  special  election  claimed  to  be  rendered  necessary  by 
the  resignation  of  certain  officers.     People  v.  Supervisor's,  14  Cal.  102. 

3.  To  compel  the  clerk  of  the  board  to  countersign  bonds  %vhich  the 
board  are  bound  to  issue,  when  he  has  not  been  directed  by  the  latter 
80  to  do,  and  they  have  given  him  no  opportunity  to  do  it.  People  v. 
San  Francisco,  27  Cal.  655. 

4.  To  compel  them  to  allow  the  amount  claimed  by  a  constable  for 
serving  subpcenas,  the  allowance  of  the  claim  being  a  matter  of  dis- 
cretion.    Ex  parte  Farrington,  2  Cow.  407. 

5.  To  compel  them  to  allow  the  salary  of  an  associate  judge  of  the 
general  sessions,  there  being  other  adequate  remedy  at  law  for  the 
relator.     Ex  parte  Lynch,  2  Hill,  45. 

6.  To  compel  them  to  lay  out  a  road  where  the  necessary  proceed- 
ings have  not  been  had  for  that  purpose.  State  v.  Supervisors^  9 
Wis.  554. 

7.  To  compel  them  to  allow  a  claim  where  they  have  a  discretion  as 
to  the  amount  of  a  claim  to  be  allowed  against  the  county  for  services 
{Hull  V.  Supervisors,  19  Johns.  259 ;  Ex  parte  Benson,  7  Cow.  363)  ;  or 
to  di-aw  an  order  upon  the  treasury  if  there  is  no  money  in  the  treasury 
to  pay  it.     Commonwealth  v.  Commissioners,  5  Binn.  536. 

§  7.  Treasurers  of  counties.  The  cases  where  the  county  treas- 
urer carmot  be  compelled  by  mandamus  to  act  may  be  illustrated  by 
the  following : 

He  cannot  be  compelled  to  pay  a  claim  against  the  county  where  the 
supervisors  exceeded  their  jurisdiction  in  allowing  the  claim.  People 
V.  Lawrence,  6  Hill,  244.  See,  also,  as  illustrating  tlic  doctrine  in  this 
case,  The  People  v.  Stout,  23  Barb.  349. 

§  8.  State  executive  officers.  It  has  been  held  that  a  mandamus 
would  not  lie  against  the  governor  of  a  State  to  compel  him  to  grant 
a  commission  {Hawkins  v.  Governor,  1  Ark.  570)  ;  or  to  peHbrm  a 
ministerial  act  devolved  upon  him  by  the  laws  of  the  State  {Low  v. 
Towns,  Gm)ernor,  8  (xa.  360) ;  or  to  return  a  bill  which,  having 
passed  the  general  assembly,  and  having  been  certified  by  the  proper 
officers  of  both  houses,  is  presented  to  him  for  his  consideration  {Peo- 
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^le  V.  Yates,  40  111.  120) ;  or  to  issue  a  certificate  to  a  railroad  com- 
pany, ])rovided  for  by  an  act  of  concT'ess,  until  the  provisions  of  the 
law  have  been  complied  with.     State  v.  Kirhwood,  l-i  Iowa,  1G2. 

So  it  has  been  held,  in  Missom-i,  that  the  law,  requiring  the  governor 
to  grant  a  commission  to  the  person  who  has  received  a  proper  certifi- 
cate from  the  county  court,  of  election  as  a  coimty  judge,  is  not  a  mere 
ministerial  duty,  but  an  ofiicial  act  imposed  upon  him  by  the  constitu- 
tion, and  that  the  supreme  court  has  no  power  to  issue  a  mandamus 
to  compel  him  to  do  so.     State  v.  FUtcliery  39  Mo.  388. 

Where  no  action  can  be  maintained  for  a  claim  against  the  State, 
the  courts  will  not  permit  them  to  be  enforced  circuitously  by  a  man- 
damus against  the  treasurer.  Weston  v.  Dane,  51  Me.  461.  And 
where  an  auditor  of  State  possessed  judicial  powers,  it  was  held  that 
the  courts  would  not  permit  an  inquiry  into  the  exercise  of  them  by 
mandamus.  People  v.  Adam,  3  Mich.  427.  So,  in  Missouri,  it  has 
been  held  that  a  mandamus  would  not  lie  to  compel  the  State  auditor 
to  audit  and  settle  a  bill  of  costs,  even  though  certified  by  the  county 
judge  and  circuit  attorney,  as  required  by  law  {State  v.  FletcJoer,  39 
Mo.  388) ;  or  to  compel  the  State  treasurer  to  pay  over  the  j)rincipal 
and  interest  of  State  bonds,  without  a  special  act  of  the  legislature 
authorizing  and  commanding  him  to  do  so.  State  v.  Bishop,  43  Mo. 
504.  So,  in  Texas,  it  has  been  held  that  a  mandamus  does  not  lie  to 
compel  the  State  treasurer  to  pay  a  warrant  signed  by  the  governor 
and  attorney-general,  acting  as  a  board  of  school  commissioners, 
though  in  accordance  with  the  law,  as  his  action  in  the  premises  is  ofii- 
cial, and  he  is  not  subject  to  the  judiciary  in  that  respect,  but  is  the 
judge  of  his  official  duties.  Houston,  etc.,  7?.  Co.  v.  Randolph,  24 
Tex.  317. 

And  a  State  treasurer  cannot,  by  mandamus,  be  compelled  to  pay  a 
debt  which  the  general  assembly  has  constitutionally  directed  him  not 
to  pay.      Wilson  v.  Jenkins,  72  N.  C.  5  ;  Shaffer  v.  Jenkins,  id.  275. 

§  9.  Municipal  officers.  It  has  been  held  that  a  mandamus  would 
not  lie  in  the  following  cases :  1.  In  favor  of  one  claiming  to  be  clerk 
of  a  city  to  compel  his  predecessor  to  deliver  up  the  books  and  papers 
of  the  ofliee  where  he  has  another  specific  remedy  under  the  statutes  of 
the  State,     People  v.  Stevens,  5  Hill,  616. 

2.  In  favor  of  a  bidder  on  proposals  for  estimates  where  there  is  no 
contract  made  by  him,  and  approved,  as  required  by  law,  as  until  then 
he  has  no  clear  legal  right.  People  v.  Croton  Aqueduct  Board,  26 
Barb.  240. 

3.  In  favor  of  the  holder  of  a  warrant  of  a  city,  drawn  by  the 
comptroller,  where  there  is  doubt  whether  the  person  is  entitled  to  the 
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money,  there  being  another  claimant,  who  has  sued  the  city  therefor, 
and  the  mayor  refuses  to  sign  the  warrant.  People  v.  Booth^  49  Barb. 
31 ;  32  How.  (N.  Y.)  17. 

§  10.  County  and  town  officers.  "Where  a  county  treasurer  has  no 
money  in  his  hands  with  which  to  pay  claims  against  the  count}',  and 
it  is  not  witliin  his  power  or  duty  as  treasurer  to  provide  them,  a  man- 
damus should  not  issue  to  compel  payment.  People  v.  Edmonds,  19 
Barb.  472 ;  Moses  on  Mand.  99. 

So,  a  mandamus  will  not  lie  to  compel  a  county  auditor  to  draw  an 
order  on  the  county  treasurer,  where  he  has  not  the  authority  to  fix  the 
amount,  unless  such  amount  has  been  ascertained  and  liquidated  by  the 
proper  authority.  Commhsioners  \.  Auditor,!  Oliio  St,  322.  So,  a 
mandamus  was  refused  to  compel  the  clerk  of  a  school  district  to  amend 
his  records,  where  it  appeared  he  had  ceased  to  be  clerk,  and  had  removed 
without  the  jurisdiction  of  the  court.  Mason  v.  Dist.  No.  14,  20  Vt. 
487. 

As  the  granting  of  the  writ  depends  to  some  extent  upon  the  discre- 
tion of  the  court,  it  would  appear  proper  for  the  court  to  look  into  the 
facts  returned,  and  if  it  should  appear  that  the  collector  against  whom 
the  mandamus  was  sought  would  have  no  authority  to  collect  the  same, 
the  court  should  refuse  to  issue  the  process.  WaMron  v.  Lee,  5  Pick. 
333. 

§  11.  Private  corporations.  This  extraordinary  legal  remedy  will 
not  be  allowed  in  favor  of  or  against  corporations  where  there  are  other 
general  and  adequate  remedies  at  law,  or  where  there  is  a  specific  remedy 
provided  by  statute.  Kimj  v.  Water  Works  Co.,  6  Ad.  &  E.  355  ;  People 
V.  Supe'Tvisors,  etc.,  12  Barb.  217;  Tarver  v.  Coinmissioners,  17  Ala. 
627.  Nor  will  it  be  granted  unless  the  applicant  has  a  clear  riglit  to  the 
performance  of  the  duty,  and  will  be  injured  by  the  non-performance 
{People  V.  Supervisors,  04  N.  Y.  [19  Sick.]  600;  People  v.  Thohnpson, 
25  Barb.  73  ;  Peo])le  v.  Head,  25  111.  325) ;  nor  where  the  performance 
of  the  act  is  physically  impossible  {State  v.  Perine,  34  N,  J.  Liiw,  254; 
Silvertfiorne  v.  Warren,  R.  Co.,  33  N.  J.  173 ;  State  v.  Police  Jui^y,  22 
La.  Ann.  611) ;  nor  to  compel  the  doing  of  an  act  prohibited  by  an  \xi- 
^\inctum{/iailro(ul  Co.  v.  Wyandot  Co.,  7  Ohio  St.  278) ;  nor  to  compel 
the  doing  of  an  unlawful  a.(it{I^ossy.  Lane,  11  Miss.  695  ;  Gilespie  v. 
Woody  4  Ilumpli.  |Teiin.]  437);  nor  where  the  proceeding  would  be 
ineffectual,  as  to  admit  a  person  to  a  medical  society,  from  wliich  he 
would  be  liable  to  imme<liate  ex|)ul6ion  {Ex  parte  Paine,  1  Hill,  665) ; 
nor  to  prevent  an  anticipated  fail  ore  of  duty.  State  v.  Carney,  3  Kans. 
88;  State  wPuhudd,  24  La.  Ann.  16. 
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And  in  Illinois  a  mandamus  docs  not  lie  to  compel  a  raili'oad  com- 
pany to  institute  proceedings  to  condemn  lauds,  whereof  tliey  have 
obtained  possession.     Smith  v.  Chicago,  etc.,  R.  Co.,  67  III.  191. 

§  12.  Comptroller's,  auditors  and  canvassers.  It  has  been  held 
that  mitil  there  was  an  appropriation  for  the  purpose  of  paying  the 
salary  of  a  judge,  a  mandamus  would  not  lie  against  the  auditor  of  public 
accounts  to  pay  the  same.  Ex  parte  Tully,  4  Ark.  220.  And  a  patent 
for  land  cannot  be  set  aside  or  vacated  by  a  mandamus  requiring  the 
auditor  to  issue  another  patent  for  the  same  land.  People  v.  Auditor, 
3  111.  567.  Nor  will  a  mandamus  issue  to  compel  an  auditor  to  enter 
taxes  upon  a  tax  duplicate,  until  the  time  arrives  when  the  law  requires 
the  duty  to  be  performed.     Zanesville  v.  Auditor,  5  Ohio  St.  589. 

And  where  it  appeared  that  it  was  the  duty  of  the  comptroller  to 
audit,  adjust  and  settle  the  accounts  of  all  officers,  and  also  to  decide 
upon  the  justice  of  all  claims  against  or  by  the  State,  and  he  refused  to 
pay  a  sheriff  certain  fees  to  which  he  was  entitled,  and  the  latter  applied 
for  a  mandamus,  it  was  held  that  the  duty  of  the  comptroller  was  not 
merely  ministerial,  but  discretionary;  and  that  he  could  not  be  controlled 
in  the  exercise  of  this  discretion  by  mandamus.  Towle  v.  State,  3 
Fla.  202.  So  it  was  held  that  the  comptroller  of  the  city  of  New  York 
could  not  be  compelled  by  mandamus  to  draw  his  warrant  for  the  pay- 
ment of  charges  which  were  not  by  law  county  charges,  although 
audited  by  the  boai'd  of  supervisors.  People  v.  Ila/ivs,  12  Abb.  Pr. 
102';  21  How.  (N.  Y.)  117.  And  it  does  not  lie  against  said  comptroller 
to  compel  the  payment  of  a  claim  against  the  corporation,  until  it  is 
audited  by  the  finance  department.  People  v.  Brennan,  18  Abb.  Pr. 
100. 

As  to  canvassers,  their  duties  may  be  both  ministerial  and  judicial, 
or  either.  As  to  merely  ministerial  acts,  as  we  have  noticed,  they  may 
by  mandamus  be  required  to  perform  them ;  but  as  to  their  discretion- 
ary  acts  or  judicial  functions,  the  proceeding  will  not  lie.  Thus,  where 
they  are,  among  other  things,  empowered  to  hear  and  determine  all 
contested  elections,  their  judgment  in  relation  thereto  cannot  be 
reviewed  by  mandamus.  Grier  v.  Shacldeford,  3  Erev.  491 ;  Mayor 
of  Vlckshunjh  v.  Rainwater,  47  Miss.  547. 

The  general  rule,  that  courts  will  not  interfere  with  the  exercise  of  a 
discretion  or  final  judgment  of  canvassers,  is  illustrated  by  the  following 
cases :  Arherry  v.  Beavers,  6  Tex.  457 ;  People  v.  Supervisors,  12  Barb. 
217;  Sta.U  v.  Rodman,  43  Mo.  256 ;  People  v.  Stevens,  5  Hill,  616; 
State  V.  Comriiissioner's,  8  Nev.  309. 

§  13.  Jliscellaneoiis.  As  we  have  referred  to  the  nature  and  char- 
acter of  the  remedy  by  mandamus,  and  shown  when  and  ^vhere  it  could 


384  MANDAMUS. 

not  be  invoked  by  parties,  it  may  be  proper  in  conclusion  to  refer  to 
the  mode  by  wbicli  the  commands  of  the  writ  are  enforced.  This  is 
by  an  attachment  for  the  contempt  of  the  court  from  which  the  writ 
issues.  The  practice  is  the  same  as  in  other  cases  of  contempt.  People 
V.  Pearson^  3  111.  270.  But  the  practice  in  such  eases  is  frequently,  ii 
not  generally,  the  subject  of  statutory  regulation  in  the  various  States. 
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CHAPTER  XCIII. 

MANDATE. 

TITLE  I. 

< 

OF  MANDATES  IN  GENERAL. 
ARTICLE  I. 

WHAT  A  MANDATE  IS,  AND  THE  EIGHTS  AND  DUTIES  OF  THE  PARTIES. 

'  Section  1.  Definition.  A  mandate  is  when  one  undertakes,  with- 
out recompense,  to  do  some  act  for  another  in  respect  to  the  thing 
bailed.  2  Kent's  Com.  568.  See,  also,  Eddy  v.  Livingston^  35  Mo. 
487.  Or,  as  defined  by  Story,  it  is  a  bailment  of  personal  property,  in 
regard  to  which  the  bailee  engages  to  do  some  act  without  reward. 
Story  on  Bailm.,  §  13Y.  In  the  case  of  a  deposit^  the  principal  object 
of  the  parties  is  the  custody  of  the  thing,  and  the  service  and  labor  are 
merely  occasional ;  in  the  case  of  a  mandate,  the  labor  and  services  are 
the  principal  objects  of  the  parties,  and  the  thing  is  merely  accessorial. 
Id.,  §  140.  The  person  employing  is  the  mandator  and  the  person  em- 
ployed is  the  mandatary .  And  a  familiar  illustration  of  a  mandate  is, 
the  undertaking  by  a  party  to  receive  money  and  deliver  it  to  another 
without  reward.  McNabh  v.  Lockhart^  18  Ga.  495  ;  Shelley  v.  Kahn, 
17  111.  170. 

§  2.  Nature  of  the  contract.  A  mandate  may  be  made  either  by 
express  or  implied  assent.  Thus,  if  money  is  bailed  to  a  man  upon  the 
faith  of  a  promise  made  by  him  to  take  and  deliver  it  to  a  banker,  or 
to  invest  it  in  the  public  funds,  or  to  lay  it  out  in  the  purchase  of  lands, 
this  is  an  express  mandate.  If  a  person  takes  charge  of  living  animals, 
or  perishable  chattels,  for  whose  preservation  and  safe-keeping  a  certain 
amount  of  work  and  labor,  skill  and  attention  is  necessarily  requisite, 
and  which  such  person,  by  accepting  the  trust,  impliedly  undertakes  to 
furnish,  this  is  an  implied  mandate.  But  so  long  as  there  has  been  no 
actual  bailment  by  the  delivery  and  acceptance  of  the  chattel,  there  is 
no  binding  contract  of  mandate,  either  express  or  implied.  1  "Wait's 
Vol.  IV.-  49 
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Law  &  Pr.  314.  It  is  not,  however,  necessary,  in  every  case,  in  order 
to  charge  a  mandatary  with  an  article  lost,  that  the  dehvery  should 
have  been  made  to  liim  individually,  or  to  one  expressly  or  specifically 
authorized  to  receive  for  him ;  but  an  agency  to  receive  may  be  implied 
in  the  same  manner  as  such  agency  may  be  implied  in  relation  to  arti- 
cles which  were  to  be  carried  for  hire.  Lloyd  v.  Barden^  3  Strobh.  (S. 
C.)  343. 

§  3.  Duties  of  mandatary.  The  general  principle  of  the  civil  law  is 
that,  although  a  bailee  is  at  liberty  to  reject  a  mandate,  yet,  if  he 
chooses  to  accept  it,  he  is  bound  to  perform  it  according  to  his  en- 
gagement ;  and  if  he  fails  so  to  do,  he  will  be  liable  for  all  dam- 
ages sustained  by  the  mandator  by  his  neglect,  in  like  manner  as  he 
would  be  liable  for  any  misfeasance.  Story  on  Bailm, ,  §  164.  This 
was  likewise  considered  by  Sir  William  Jones  to  be  the  rule  of  the 
Eno-lish  law.  See  Jones  on  Bailm.  53,  120.  But  it  may  now  be  re- 
garded as  well  settled  that,  by  the  common  law,  a  mandatary,  or  one 
who  undertakes  to  do  an  act  for  another,  without  reward,  is  not  an- 
swerable for  omitting  to  do  the  act,  and  is  only  responsible  when  he 
attempts  to  do  it,  and  does  it  amiss.  In  other  words,  he  is  responsible 
for  a  misfeasance,  but  not  for  a  nonfeasance,  even  though  special  dam- 
ages are  averred.  Coggs  v.  Bernard,  2  Ld.  Raym,  909  ;  Elsee  v.  Gat- 
ward,  5  Term  R.  143  ;  Thome  v.  Deas,  4  Johns.  84 ;  Balfe  v.  West, 
13  C.  B.  466  ;  S.  C,  22  Eng.  Law  &  Eq.  506;  3PGee  v.  Bast,  6  J. 
J.  Marsh.  (Ky.)  455  ;  Ainsworth  v.  BaGk2is,  5  Hun  (N.  Y.),  414.  The 
common  law  leaves  him  to  act  or  not  to  act  as  he  may  think  fit ;  he 
may,  therefore,  refuse  to  accept  the  chattel  when  it  is  tendered  to  him, 
and  no  action  can  be  maintained  against  him  for  so  doing.  But  if  he 
takes  it  and  carries  it  away,  he  then  acts,  he  has  commenced  the  work, 
and  he  is  responsible  for  any  subsequent  misfeasance.  Id. ;  Whitehead  v. 
Greetham,  2  Bing.  464 ;  Shilliheer  v.  Glyn,  2  Mees.  &  W.  143.  Thus, 
where  a  sum  of  money  M'as  bailed  to  a  party  upon  the  faith  of  an  under- 
taking made  by  him  to  cause  the  sum  to  be  paid  to  the  bailor  or  his  order 
at  a  distant  place,  it  was  held  that  the  bailment  of  the  money  was  a  suf- 
ficient consideration  for  the  undertaking,  and  that  the  mandatary  was 
responsible  for  the  nonfulfillment  of  his  engagement.  Id.  See,  also, 
Jenkins  v.  Motlovj,  1  Sneed,  24S ;  Bland  v.  Womack,  2  Murpli.  373. 
So,  where  certain  iron  boilers  were  delivered  to  a  man  upon  t'he  faith 
of  an  undertaking  made  by  him  to  weigli  them  gratuitously  and  return 
them  to  the  bailor  in  as  perfect  and  complete  a  condition  as  they  were 
in  at  the  time  of  making  the  bailment  and  the  promise,  and  the  man- 
datary took  the  boilers  to  pieces  in  order  to  weigh  them,  but  refused  to 
put  them  together  again,  it  was  held  that  he  was  responsible  for  hia 
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breach  of  contract,  and  that  he  must  make  good  the  damage  which  had 
been  sustained  hy  the  mandator.  Bainhridge  v.  Finnstone,  8  Ad.  & 
El.  743.  So,  where  the  defendant  undertook,  voluntarily  and  without 
consideration,  to  get  a  policy  of  insurance  renewed  on  account  of  the 
plaintiff,  but  did  it  so  negligently  that  no  benefit  was  derived  from  it, 
the  action  against  him  was  allowed  to  proceed.  Wilkhison  v.  Cover- 
dale,  1  Esp.  75.  See,  also,  Fergtoson  v.  Porter,  3  Fla.  27,  38  ;  French  v. 
Reed,  6  Binn.  (Penn.)  308 ;  Ainsworth  v.  Backus,  5  Ilun  (N.  Y.),  414. 

As  it  regards  the  mere  custody  of  the  thing  bailed,  the  mandatary 
stands  in  the  position  and  is  clothed  only  with  the  ordinary  liabilities 
of  a  naked  depositary.  Beardslee  v.  Richardson,  11  Wend.  25.  And 
see  Vol.  2,  tit.  Deposit.  lie  is  bound  only  to  slight  diligence  and  is 
responsible  only  for  gross  neglect.  One  who  has  undertaken  gratui- 
tously to  convey  money  or  goods  from  one  place  to  another,  and  has 
entered  upon  the  trust  by  accepting  possession  of  the  money  or  the 
goods,  is  bound  to  exercise  the  same  care  and  diligence  in  the  execution 
of  the  task  that  a  person  of  ordinary  care  and  prudence  might  be  ex- 
pected to  exercise  in  the  conveyance  of  his  own  property.  If,  by  negli- 
gence and  mismanagement  in  the  accomplishment  of  his  undertaking, 
the  money  or  the  goods  are  lost  or  stolen,  injured  or  spoiled,  he  wiU 
be  responsible  for  the  loss.  Colyar  v.  Taylor,  1  Coldw.  (Tenn.)  372; 
Tracy  v.  Wood,  3  Mas.  (C.  C.)  132  ;  Lampley  v.  Scott,  24  Miss.  528; 
Rey  V.  Toney,  24  Mo.  GOO ;  Sodowsky  v.  M'Farland,  3  Dana  (Ky.), 
205;  First  Nat.  Bk.  of  Carlisle  v.  Grahami,  79  Penn.. St.  106;  S.  C, 
21  Am.  Rep.  49.  But  he  will  not  be  held  responsible  for  the  loss  of  the 
money  or  goods  if  he  is  forcibly  robbed  without  any  default  on  his  part. 
Walker  v.  British  Guarantee  Association,  18  Ad.  &  Ell.  (N.  S.)  277. 

If  a  chattel  is  bailed  to  a  workman  or  artificer  in  some  particular  art, 
craft,  or  profession,  upon  the  faith  of  an  undertaking  by  the  bailee  to 
mend,  repair,  or  improve  it  gratuitously  for  the  benefit  of  the  manda- 
tor, the  mandatary  must  complete  the  work  within  a  reasonable  period, 
and  must  be  especially  mindful  that  the  article  is  not  injured  in  his 
hands  during  the  performance  of  his  work,  through  a  want  of  that 
knowledge  and  skill  which  every  workman  and  artificer  in  that  particular 
art  or  craft  is  bound  to  possess.  The  situation  and  profession  of  the 
artisan  in  such  a  case  naturally  imply  that  he  is  possessed  of  compe- 
tent skill,  and  he  is  responsible  for  injuries  resulting  from  his  neglect 
to  use  it,  whether  he  is  or  is  not  to  be  paid  for  his  labor  and  pains. 
The  foundation  of  this  increased  liability  is  the  increased  confidence 
reposed  in  him,  which  induced  the  mandator  to  trust  him  with  the 
chattel  when  he  would  not  have  trusted  it  to  an  unskillful  person.  See 
Bhiells  V.  Blackhurne,  1  II.  Bl.  158 ;  Percy  v.  Millaudon,  20  Mart. 
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(La.)  75  ;  TompUns  v.  Saltmarsh,  14  Serg.  &  K.  275;  1  Wait's  Law 
&  Pr.  316.  But  if  a  person,  known  to  be  unskilled  in  the  particular 
work  or  employment  he  gratuitously  undertakes,  does  the  work,  at  the 
solicitation  of  a  friend,  with  such  ability  as  he  possesses,  he  stands  ex- 
cused, although  it  is  unskillf  uUy  done ;  for  it  is  the  mandator's  own 
folly  to  trust  him,  and  the  party  engages  for  no  more  than  a  reasona- 
ble exertion  of  his  capacity.  Id. 

If  the  subject-matter  of  the  bailment  consists  of  living  animals,  the 
mandatary  is  bound  to  furnish  them  with  suitable  food  and  nourish- 
ment, and  generally  to  provide  them  with  all  such  things  as  are  essen- 
tial to  the  preservation  of  their  health,  and  his  neglect  so  to  do  wiU 
amount  to  a  positive  fraud  and  breach  of  trust.  Harter  v.  Blomcliard^ 
64  Barb.  617.  So,  if  he  negligently  permits  them  to  stray  away,  and 
they  are  lost,  he  is  responsible  for  the  loss.  See  Rey  v.  Toney,  24  Mo. 
600.  And  it  has  been  held  to  be  an  act  of  negligence,  sufficient  to 
render  a  gratuitous  bailee  responsible,  for  him  to  have  turned  a  horse 
after  dark  into  a  dangerous  pasture  to  which  he  was  unaccustomed,  and 
by  which  means  the  loss  of  the  horse  ensued.  Rooth  v.  Wilson,  1  B. 
&  Aid.  59 ;  2  Kent's  Com.  572.  So,  if,  while  the  horse  is  in  the 
bailee's  custody,  his  leg  becomes  broken,  and  the  bailor  resides  at  a 
distance,  the  bailee  is  bound  in  the  exercise  of  ordinary  care,  to  pro- 
vide for  the  animal's  keeping,  care  and  cure,  as  he  would  if  the  animal 
were  his  own,  and  he  would  be  guilty  of  gross  neglect,  were  he  to  omit 
making  such  provision.     Harter  v.  Blanchard,  64  Barb.  617. 

What  is,  and  what  is  not  gross  negligence,  amounting  to  a  breach  of 
trust,  is  often  a  mixed  question  of  law  and  fact,  but  more  generally  a 
pure  question  of  fact,  to  be  determined  by  a  jury.  See  1  Wait's  Law 
&  Pr.  317 ;  Kirtlarid  v.  Montgomery,  1  Swan  (Tenn.),  452 ;  Door- 
man V.  Jenhim,  2  Ad.  &  El.  256  ;  S.  C,  4  Nev.  &  M.  170.  In  an 
action  against  a  mandatary  for  the  loss  of  property  bailed  to  him,  his 
concomitant  acts  and  declarations,  immediately  before  and  after  the 
loss,  are  admissible  in  e^adence  to  disprove  his  ncgligeneo.  But  it  is 
otherwise  of  his  own  testimony.  Tompkins  v.  Saltmarsh,  14  Serg.  & 
R.  275.  And  the  general  rule,  that  a  mandatary  is  responsible  for 
gross  negligence  only,  is  applied  solely  to  cases  where  he  is  in  the  ac- 
tual performance  of  some  act  or  duty  intrusted  to  him  in  regard  to  the 
proj^erty.  If  he  violates  his  trust  hy  a  misuser  of  the  property,  or  does 
any  otlier  act  inconsistent  with  his  contract,  or  in  fraud  of  it,  he  will 
clearly  be  liable  for  all  losses  and  injuries  resulting  therefrom.  Story 
on  Baihn.,  §  IBS.  And  see  Catlin  v.  BeU,  4  Camp.  183;  TJhner  v. 
Wmer,  2  Nott  &  McC.  (S.  C.)  489. 
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§  4.  Rights  of  mandatary.  It  is  of  the  very  essence  of  the  con- 
tract of  mandate  that  it  be  gratuitous.  Lafourche  Navigation  Co.  v. 
Collins^  12  La.  Ann.  119.  But  if  the  mandator  contemplates  any- 
thing to  be  done  on  his  goods  by  which  the  mandatary  must  or  may 
incur  expenses,  he  is  bound  to  reimburse  linn.  Story  on  Baihn.,  §§  154, 
197.  And  see  Ilarter  v.  Blanchard,  64  Barb.  617.  If,  however,  the 
expenses  are  unnecessary  or  extravagant,  or  arise  from  the  gross  negli- 
gence or  fraud  of  the  mandatary,  or  from  his  exceeding  his  authority, 
they  are  not  reimbursable.  Id.  ;  Pelletier  v.  Houinage,  2  La.  529. 

In  general,  a  mandatary  cannot  be  said  to  have  any  special  property 
in  the  thing  bailed  to  him,  but  only  a  possessory  interest,  unless  he  has 
incurred  expenses  about  it,  for  which  he  has  a  lien.  He  has,  however, 
a  right  of  action  flowing  from  his  possessory  title,  for  any  tort  done  to 
the  thing  while  in  his  possession,  especially  if  he  is  liable  over  to  the 
mandator  in  such  a  case.  See  Steainboat  Company  v.  Atkins,  22 
Penn.  St.  522 ;  Kellogg  v.  Sweeney,  1  Lans.  (N.  Y.)  403 ;  Nicolls  v. 
Bastard,  2  Cr.  M.  &  R.  659 ;  Sickles  v.  G(yuld,  51  How.  (N.  Y.)  22 ; 
Story  on  Bailm.,  §  93,/.  Vol.  2,  tit.  Deposit. 

The  general  responsibility  of  the  mandatary  may  be  varied  by  a 
special  contract  of  the  parties.  See  Vol.  2,  521,  522.  But  a  manda- 
tary cannot,  any  more  than  any  other  bailee,  stipulate  for  an  exemp- 
tion of  liability  for  his  own  fraudulent  acts  or  omissions.  Story  on 
Bailm.,  §  182,  a. 

§  5.  Determination  of  mandate.  The  contract  of  mandate  may  be 
dissolved  in  a  variety  of  ways,  as  by  the  death  of  the  mandatary  or  of 
the  mandator ;  or  by  a  change  of  the  state  of  the  parties,  as,  if  either 
party,  being  a  female,  marries  before  the  execution  of  the  mandate ;  or 
if  either  party  becomes  insane,  or  non  compos  mentis,  or  is  put  under 
guardianship.  So,  the  contract  may  cease  by  a  revocation  of  the  au- 
thority, either  by  operation  of  law,  or  by  the  act  of  the  mandator- 
Story  on  Bailm.,  §§  206,  207. 

And,  at  common  law,  the  contract  may  be  dissolved  by  the  renuncia- 
tion of  the  mandatary,  at  any  time  before  he  has  entered  upon  its  exe- 
cution.    See  ante^  385,  §  2. 
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CHAPTER  XCIV. 

MASTER  AND  SERVANT. 

TITLE  I. 

GENEEAL  PRINCIPLES  RELATINO  TO  MASTER  AND 

SERVANT. 

ARTICLE  I. 

THE    RELATION,    HOW     CONSTITUTED    AND    DETEEMINED. 

Section  1.  Definition  of  the  relation.  The  relation  of  master  and 
servant  lias  its  foundation  in  convenience,  whereby  a  man  is  directed 
to  call  in  the  assistance  of  others,  where  his  own  skill  and  labor  will 
not  be  sufficient  to  answer  the  cares  incumbent  upon  him.  1  Broom  & 
Had.  Com.  ("Wait's  ed.)  327.  In  the  complicated  intercoiu'se  of 
modern  society,  a  great  proportion  of  the  business  of  human  life  must 
be  carried  on  through  the  instrumentality  of  others ;  and  since  slavery 
does  not  now  exist,  either  in  England  or  in  this  country,  it  seems  to 
follow  inevitably,  not  only  that  the  relationship  of  master  and  servant 
must  exist,  but  also  that  it  must  exist  by  virtue  of  some  agreement, 
either  express  or  implied,  between  the  parties.  See  Metzner  v.  Bolton, 
9  Exch.  518 ;  Fawcett  v.  Cash,  5  B.  &  Ad.  904 ;  3  Nev.  &  M.  177 ; 
Jloxie  V.  Lincoln,  25  Vt.  206 ;  Derocher  v.  Continental  Mills,  58  Me. 
217 ;  S.  C,  4  Am.  Rep.  286.  At  the  common  law,  servants  were 
divided  into  several  classes  or  grades,  as  menial  servants  or  domestics, 
apprentices,  laborers  stewards,  factors,  bailiffs,  etc.  See  1  Broom  & 
Had.  Com.  (Wait's  ed.)  329-335.  In  England,  this  classification  is  still 
mamtamed,  and  the  relation  of  master  and  servant,  as  it  respects  eacli 
class  or  grade,  is  subject  to  rules  or  regulations  peculiar  to  itself.  See 
Id.  The  term  "  servants  "  has  sometimes  been  construed  in  a  restricted 
sense,  «nd  held  to  embrace  those  only  who,  in  common  parlance,  are 
called  servants ;  that  is,  hirelings,  who  make  a  part  of  a  man's  family, 
employed  for  money,  to  assist  in  the  economy  of  the  family,  or  in  mat- 
ters <x)nnected  within.  Ex  parte  Meason,  5  Binn.  (Penn.)  167 ;  Boniface 
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V.  Scott,  3  Serg.  &  R.  352 ;  Burgess  v.  Carpenter,  2  S.  C.  7 ;  S.  C,  16 
Am.  Rep.  643.  And,  in  England,  it  has  been  repeatedly  held  that, 
where  legacies  are  left  to  the  testator's  servants,  none  are  entitled  to 
such  legacies  except  those  properly  embraced  in  the  class  of  menial  or 
domestic  servants.  See  Townshend  v.  Wind/iafn,  2  Yern.  546 ;  Iler- 
lert  V.  Reid,  16  Yes.  481 ;  Ogle  v.  Morgan,  10  Eng.  Law  &  Ecj.  92 ; 
Booth  V.  Dean,  1  Myl.  &  K.  560  ;  Barlow  v.  Edwards,  1  Hurlst.  & 
C.  547 ;  S.  C,  9  Jnr.  (N.  S.)  336.  In  this  country,  the  word  servant  is 
one  of  wide  legal  iinport,  being  indiscriminately  applied  to  all  persons 
of  whatever  rank  or  position,  who  are  in  the  employ,  and  subject  to 
the  direction  or  control  of  another.  See  Haskins  v.  Boyster,  70  N.  C. 
601 ;  S.  C,  16  Am.  Rep.  780 ;  Jeter  v.  Blocker,  43  Ga.  331 ;  Daniel 
V.  Sivearengen,  6  S.  C,  297 ;  Walker  v.  Cronin,  107  Mass.  555. 

A  person  may  be  the  general  servant  of  one,  and  the  special  servant 
of  another ;  that  is,  he  may  perform  special  services  for  one  while  he 
is  the  general  servant  of  another,  and  while  performing  such  special 
service  he  will,  as  to  that  particular  service,  be  the  servant  of  the  one 
for  whom  such  services  are  performed.  Vary  v.  B.,  C.  B.  d:  M.  B. 
Co,,  42  Iowa,  246. 

§  2.  Of  master  and  apprentice.  Among  persons  coming  within 
the  legal  description  of  servants  are  usually  included  apprentices,  who 
are  bound  to  service  for  a  term  of  years,  to  learn  some  art  or  trade. 
By  the  common  law,  persons  of  full  age  may  bind  themselves  appren- 
tices. 4  Com.  Dig.  94.  And  in  contracts  between  persons  of  full  age, 
a  master  and  a  person  willing  to  be  instructed  in  the  character  of  ap- 
prentice, the  agreement  is  to  be  carried  into  effect  as  all  other  contracts^ 
according  to  the  stipulation  of  tlie  parties.  Commonwealth  v.  Stur- 
geon, 2  Brown  (Penn),  208.  The  relation  generally  arises,  however, 
between  minors  and  adults,  in  which  case  it  is  held  that  the  minor  is 
not  bound,  unless  his  father  or  guardian  joins  in  the  execution  of  the 
indenture.  Blunt  v.  Melcher,  2  Mass.  228 ;  Deters  v.  Lord,  18  Qonn. 
337 ;  Guthrie  v.  Murphy,  4  "Watts  (Penn.),  80 ;  Handy  v.  Brown,  1 
Cranch  (C.  C),  610;  Lohdell  v.  Allen,  9  Gray,  377;  Dhelps\.  Culver, 
6  Yt.  430 ;  Cuming  v.  Hill,  3  B.  &  Aid.  59  ;  Commonwealth  v.  Atkin- 
son, 8  Phil.  (Penn.)  375.  See  ante,  Yol.  3,  578,  Hire  of  Services.  But 
see  Woodruff  v.  Logan,  6  Ark.  276 ;  Wood  v.  Fenwick,  10  Mees.  & 
W.  195.  Nor  can  a  minor  be  bound  as  an  apprentice  at  common  law 
for  any  purpose,  except  to  learn  some  lawful  trade,  business,  or  occu- 
pation. Indentures  of  apprenticeship  to  serve  generally  cannot,  there- 
fore, be  supported.  Besjmhlica  v.  Keppele,  2  Dall.  (Penn.)  1D7.  And 
see  United  States  v.  Bahibridge,  1  Mas.  (C.  C.)  71.  And  a  master 
who  takes  an  apprentice,  for  the  purpose  of  instructing  him  in  any  par- 
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ticular  art  or  trade,  lias  no  right  to  require  services  from  him  as  a 
menial  or  house  servant.  Coininonwealtli  v.  Ilemfperly,  3  Penn.  Law 
Jour.  Eep.  49. 

The  contract  of  an  infant  with  an  apprentice  is  so  far  binding  upon 
him  as  to  be  operative,  unless  he  avoids  it.  The  King  v.  Inhabitants 
of  St.  Petrox,  4  T.  E.  196.  But  the  binding  of  an  apprentice  to  a 
married  woman  at  common  law  is  void.  Hex  v.  G^iildford,  2  Chit. 
284.  So,  it  is  an  established  rule  of  the  English  and  American  law, 
that  the  relation  of  master  and  apprentice  cannot  bo  created,  and  the 
corresponding  rights  and  duties  of  the  parent  transferred  to  a  master, 
except  by  deed.  King  y.  Inhabitants  of  Bow,  4  Maule  &  Selw.  383 ; 
Cmnmonwealth  v.  Wilhanh,  10  Serg.  &  E.  416 ;  Squires  v.  Whipple, 
2  Yt.  Ill ;  Peters  v.  Lord,  18  Conn.  337.  Nor  is  an  apprentice  bound 
by  indentures  unless  he  is  himself  a  party  thereto.  Balch  v.  Smith, 
12  N.  H.  437;  Matter  of  McDowle,  8  Johns.  328;  Pierce  v.  Massen- 
hurg,  4  Leigh  (Ya.),  493 ;  Hudson  v.  Worden,  39  Yt.  382 ;  Bex  v. 
Bipon,  9  East,  295.  And  his  assent  must  be  distinctly  expressed  in 
the  indenture.  Harper  v.  Gilbert,  5  Cush.  417.  And  he  is  not  liable 
for  a  breach  of  the  covenants  of  the  indentures,  although  he  executes 
them  with  his  father  or  guardian,  but  the  father  or  guardian  alone  is 
liable  thereon.  Whitley  v.  Loftus,  8  Mod.  191 ;  Ilamey  v.  Owen,  4 
Blackf.  (Ind.)  337;  Hiatt  v.  Gihner,  Q  Ired.  (N.  C.)  450.  Thus,  a 
father  may  covenant  that  his  son  shall  serve  for  a  certain  term,  yet  the 
son  may  serve  or  not  at  his  option,  and  if  he  does  not  serve,  the  father 
is  liable  upon  his  covenants  as  much  as  though  he  had  the  power  to 
enforce  the  service.  Cuming  v.  Hill,  3  Barn.  &  Aid.  59.  Where  the 
father  joins  with  the  infant  in  the  indentures,  the  master  has  his  reme- 
dies against  third  persons  for  enticement,  on  the  principles  usually 
applicable  to  servants.  Cox  v.  Muncey,  6  C.  B.  (N.  S.)  375.  See 
post,  407,  art.  4,  §  2. 

It  has  been  questioned  whether  an  indented  apprentice  can  be  assigned 
by  one  master  to  another ;  and  in  one  case  it  was  concluded  that  such 
an  assignment  might  be  good,  by  way  of  covenant  between  the  mas- 
ters, though  not  as  an  assignment  to  pass  an  interest  in  the  apprentice. 
Nicker  son  v.  Howard,  19  Johns.  113.  See  Hayes  v.  Willio,  4  Daly 
(N.  Y.),  259.  But  the  better  doctrine  is  that  an  apprenticeship  cannot 
be  assigned,  the  master  having  a  mere  personal  trust.  Baim  v.  Cohwrn, 
8  Mass.  299  ;  Haley  v.  Taylor,  3  Dana,  222  ;  Campbell  v.  Cooper,  34 
N.  II.  49;  Tucker  v.  Ma,gee,  18  Ala.  99.  And  a  note  given  for  tlic 
assignment  of  the  time  of  an  ap])rentice  is  held  to  be  witliout  consider- 
ation, and  void.  Walker  v.  Johnson,  2  Crunch  (C.  C),  203.  And 
although  the  apprentice  consents   to  the  transfer,  he  is  not  bound 
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thereby,  but  may  avoid  tlie  same  at  his  option.     Baxter  v.  Burfield,  2 
Strange,  120G.     See  Page  v.  3iarsh,  36  N.  11.  305. 

The  master  is  under  an  obligation  to  instruct  the  apprentice  in 
the  mysteries  of  the  trade  or  business  to  which  he  is  bound.  Bex 
V.  Peck,  Salk.  (jQ.      And  he  must  treat  the  apprentice  in  a  humane 

*  manner.      McGrath  v.    Herndon,   4   T.   B.    Monr.    480.      And  he 

•  will  be  held  liable  for  any  abuse  of  his  authority  to  correct  the  appren- 
tice for  negligence  or  misbehavior.  King  v.  Keller,  2  Show.  289  ; 
Commonwealth  v.  Baird,  1  Ashm.  (Penn.)  2G7.  But  in  order  to  render 
the  master  liable  on  his  covenant  to  teach  a  trade,  it  must  appear  that 
the  apprentice  was  ready  and  willing  to  be  taught  {Raymond  v.  Min- 
ion, L.  R.,  1  Exch.  244),  and  that  he  was  competent  to  learn  the  trade. 
Philips  \.Clift,  4  H.  &  N.  168  ;    Wright  v.  Brown,  5  Md.  37. 

Where  the  mode  in  which  the  apprentice  shall  be  bound  is  prescribed 
by  statute,  a  full  compliance  with  the  provisions  of  the  statute  is  re- 
quired. The  authority  to  take  minor  children  from  their  parents,  and 
bind  them  to  strangers,  as  servants,  being  in  derogation  of  natural  right, 
must  be  strictly  construed,  and  exercised  in  exact  conformity  to  the  powers 
givpn  and  the  rules  prescribed.  Nothing  is  to  be  presumed  in  aid  of 
such  authority,  but  every  thing  which  is  required  for  its  support  must 
be  afiirmatively  shown.  Beidell  v.  Morse,  19  Pick.  358.  And  see 
Sowry  V.  Calloway,  48  Miss.  587  ;  Whitmorey.  Whitcomh,  43  Me.  458  ; 
Rumney  v.  Ellsworth,  4  N.  H.  139.  In  some  of  the  States  defective 
indentures  are  held  to  be  absolutely  void  {Chaudet  v.  Stone,  4  Bush 
[Ky.],  210  ;  Guthrie  v.  Murphy,  4  Watts,  80  ;  Austin  v.  McChmey,  5 
Strobh.  [S.  C]  104 ;  Butler  v.  Huhhard,  5  Pick.  250),  while  in  other 
States  they  are  not  deemed  void,  but  voidable  only.  Luhy  v.  Cox,  2 
Harr.  (Del.)  184;  Fowler -y.  IlollenhecTc,  9  Barb.  309.  ^qq  People  v. 
Weissenbach,  60  N.  Y.  (15  Sick.)  385.  But  in  either  case,  the  appren- 
tice may  remain  with,  or  leave  the  master  at  his  option.  People  v. 
Pilloio,  6  N.  Y.  Leg.  Obs.  106  ;  S.  C,  1  Sandf.  672;  Fowler  v.  Hoi- 
lenlech,  9  Barb.  309.  And  see  Ford  v.  Mo  Vay,  55  111.  119  ;  Boane 
V.  Covel,  56  Me.  527. 

An  indenture,  signed  by  the  minor  and  not  by  his  parent  or  guardian, 
is  held  to  be  void.  Guthrie  v.  Murphy,  4t  Watts,  80.  So,  of  an  in- 
denture signed  by  the  father  only,  and  not  by  the  apprentice.  Ivins 
V.  Noroross,  3  N.  J.  Law  (2  Penn.),  977.  Indentures  have  likewise  been 
declared  void  for  not  specifying,  as  the  statute  required,  some  "  profes- 
sion, trade  or  employment"  in  which  the  apprentice  was  to  be  instructed. 
In  re  Goodenough,  19  Wis.  274.  See,  also,  People  v.  Hosier,  14  Abb. 
Pr.  (N.  S.)  414 ;  Burnham  v.  Chapman,  17  Me.  385.  And  where 
the  statute  requires  the  indentures  to  be  sealed,  a  writmg  without  seal 
YoL.  lY.— 50 
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is  not  an  indenture,  nor  binding  as  sucli.  Nickerson  v.  Easton^  12 
Pick.  110 ;  Dowd  v.  Dmis,  4  Dev.  (N.  C.)  L.  61 ;  Com.  v.  WtXbank, 
10  Serg.  &  R.  416.  So,  if  the  overseers  of  the  poor  or  other  officers 
bind  an  apprentice  as  a  pauper,  when  he  is  not  in  fact  so,  the  articles 
are  void.  Reidell  v.  Morse,  19  Pick.  358.  See,  also,  Comas  v.  Heddish, 
35  Ga.  236.  And  if  the  statute  requires  the  indentures  to  be  approved 
by  a  certain  court  or  officer,  a  neglect  to  comply  with  this  requisition 
is  fatal  to  the  validity  of  the  indentures.  Morrill  v.  Kennedy,  22 
Ark.  324.  So  if  the  statute  requires  indentures  to  be  sealed,  acknowl- 
edged and  recorded,  a  failure  in  any  of  these  respects  renders  the  indent- 
ures invalid.      Bolton  v.  Miller,  6  Ind.  262. 

But  an  indenture  of  apprenticeship,  containing  covenants  on  the  part 
of  the  master  which  are  not  prescribed  by  the  statute,  is  not  thereby 
rendered  void,  unless  they  were  inserted  by  fraud  or  mistake.  Coch- 
ran V.  Davis,  5  Litt.  (Ky.)  118. 

The  respective  rights,  obligations  and  duties  of  master  and  appren- 
tice will  more  fully  appear  in  subsequent  articles. 

§  3.  Of  master  and  hired  servant.  The  strictly  legal  relation  of 
master  and  servant  rests  wholly  upon  contract.  The  one  is  bound  to 
render  the  service,  and  the  other  to  pay  the  stipulated  consideration. 
See  2  Kent's  Com.  258.  As  a  general  rule,  every  person  of  the  full  age 
of  twenty-one  years,  and  not  under  any  legal  disability,  is  capable  of 
becoming  either  a  master  or  a  servant.  But,  in  order  that  a  contract  of 
hiring  and  service  may  be  legally  binding,  it  is  necessary  that  at  the 
time  such  a  contract  is  entered  into,  the  party  about  to  be  hired  should 
be  free  from  any  other  engagement  incompatible  with  that  into  which 
he  is  about  to  enter,  or,  in  other  words,  he  must  be  sui  juris.  See 
Jiex  V.  Dunton,  15  East,  352 ;  Hex  v.  Reaidieu,  3  M.  &  S.  229  ; 
Hoxiev.  Lincoln.,  25  Vt.  206;  Grove  y.  Hodges,  55  Penn.  St.  504; 
TewJtshuryv.  (f  Connell,  21  Cal.  60.  As  to  the  parties  not  competent 
to  enter  into  the  contract,  see  ante.  Vol.  3,  578,  Hire  of  Se7-vices,  §  1. 

§  4.  Of  contracts  of  hiring.  By  the  common  law,  a  servant  might 
be  hired  either  l)y  deed  or  by  a  ])arol  contract,  the  only  distinction  being, 
that  wlien  he  was  hired  l)y  deed,  he  conld  only  be  discliarged  from 
the  service  by  an  equally  formal  instrument,  but  when  the  hiring  was 
by  ])arol,  lie  miglit  also  be  discliarged  by  parol.  Smith  on  Master  and 
Servant,  16;   Rex  v.  Daniel,  6  Mod.  182. 

In  England,  if  no  time  is  limited  either  ex])ressly  or  by  implication, 
for  the  duration  of  a  contract  of  hiring  and  service,  the  hiring  is  con- 
sidered as  a  general  hiring,  and,  in  point  of  hiM',  a  hiring  for  a  year. 
Foxall  V.  Inter  national  Land  Credit  Conpany,  16  L.  T.  (N.  S.)  637  ; 
Lilley  V.  Elwin,  11  Q.  B.  742;  Fawcett  v.  Cash,  3  Nev.  &  M.  177; 
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S.  C,  5  B.  &  Ad.  904.  And  this  rule  is  held  to  be  applicable  to  all 
contracts  of  hiring  and  service,  whether  written  or  unwritten,  whether 
express  or  implied,  and  whatever  may  be  the  nature  of  the  service.  Id. ; 
llxittman  v.  Boulnois,  2  Car.  &  P.  511 ;  Iiex\.  Worfield^  5  T.  R.  506  ; 
Beeston  v.  Collyer,  2  Car.  &  P.  607 ;  S.  C,  4  Bing.  309 ;  Davis  v. 
Marshall^  4  L.  T.  (N.  S.)  216.  The  rule  is  not,  however,  an  inflexible 
one,  and  does  not  apply  where  the  contract  contains  stipulations  incon- 
sistent with  the  application  of  it,  or  where,  from  some  well-known 
custom  upon  the  subject,  the  parties  may  be  considered  to  have  con- 
tracted with  reference  to  such  custom,  and  thus  to  have  excluded  its 
application.  Evans  v.  Boe,  L.  R.,  7  C.  P.  138  ;  2  Eng.  Rep.  116  ;  Baxter 
V.  JSurse,  6  Man.  &  G.  935,  Nor  does  the  rule  apply  to  cases  in  which 
there  has  been  a  service,  but  no  contract  of  hiring,  and  no  circumstances 
from  which  a  contract  can  be  implied.  See  Beeston  v.  Collyer,  4 
Bing.  313 ;  Bayleij  v.  Bimell,  1  Mees.  &,  "W.  506.  And  a  contract  of 
hiring  cannot  be  presumed  where  the  circumstances  tend  rather  to 
rebut  such  a  presumption,  as  where  paupers  have  been  taken  to  live 
with  their  relatives,  or  others,  out  of  charity  {Bex  v.  Bickinghall,  7 
East,  373 ;  Bex  v.  Sow,  1  B.  &  Aid.  178) ;  or  where  the  agreement 
was  for  cohabitation,  and  not  for  service.  Bex  v.  Northwing field,  1 
B.  &  Ad.  912;  Bradshaw  v.  Ilayward,  Car.  &  M.  591;  Smith  on 
Mast.  &  Serv.  42.  If  either  party  is  at  liberty  to  determine  the 
service  at  any  time  without  notice,  the  hiring  cannot  be  considered  a 
yearly  hiring  {Bex  v.  Great  Bovodeii,  7  B.  &  C.  249) ;  so,  if  the  hiring 
be  expressly  for  less  than  a  year,  although  done  purposely  to  avoid  the 
consequences  of  a  yearly  hiring  {Bex  v.  Coggeshall,  6  M.  &  S,  264; 
Bex  V.  Mursley,  1  T,  R.  694)  ;  and  so,  if  the  master  does  not  have 
the  entire  control  over  the  servant  for  the  whole  time,  as,  if  he  is  at 
liberty  to  work  for  other  people  when  not  engaged  for  his  master 
{Bex  V.  Killinghohne,  10  B.  &  C.  802 ;  Beg.  v.  Bavenstonedale,  12 
Ad.  &  El.  73) ;  and  the  same  principle  is  applicable  when  the  number 
of  hours  the  servant  shall  work  is  limited  by  contract,  by  custom  or  by 
positive  statute.  Bex  v.  Edgmond,  3  B.  &  Aid.  107  ;  Beg.  v.  North- 
owram,  9  Q.  B.  24.  So,  if  certain  portions  of  the  year  are  specially 
excepted  {Bex  v.  Arlington,  1  M.  &  S.  622;  Bex  v.  St.  Helens 
Auckland,  4  B.  &  Ad.  718,  726) ;  or  even  if  the  servant  is  to  have  no 
pay  Sundays  {Bex  v.  North  Nihley,  5  T.  R.  21 ;  Bex  v.  Kingswlnford, 
4  id.  219  ;  Bex  v.  Cowpen,  5  Ad.  &  El.  333) ;  or  holidays  {Beg.  v. 
Threkingham,,  7  id.  866),  the  hiring  cannot  be  considered  a  hiring 
for  a  year.  Id.  So,  if  the  agreement  be  to  do  work  by  the  piece  or 
job,  it  is  not  a  yearly  hiring.  Bex  v.  Woodhurst,  1  B.  &  Aid.  325.  But 
if  the  hiring  be  for  a  year,  a  mere  stipulation  for  payment  by  piece- 
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work  will  not  render  it  less  a  yearly  hiring.     Kings'  Norton  v.  Cam- 
den, 2  Strange,  1139;  Smith  on  Mast.  &  Serv.  44. 

In  this  country  a  general  or  indefinite  hiring  \&  prima  facie  a  hiring 
at  will.  De  Briar  v.  Minium,  1  Cal.  450  ;  TaUerson  v.  Suffolk  Manuf. 
Co.,  106  Mass.  56;  Prentiss  v.  Ledyard,  28  Wis.  131;  Franklin 
Mining  Co.  v.  Harris,  24  Mich.  115.  But  it  has  been  held  that  a 
contract  for  hiring  at  so  much  per  month  will  readily  be  presumed  a 
hiring  by  the  month,  even  if  nothing  was  said  as  to  the  term  of  service. 
Beach  v.  Mullin,  34  N.  J.  Law,  343.  And  a  general  engagement 
of  a  servant  "  at  a  salary  of  fifteen  hundred  dollars  a  year,  payable 
weekly,"  unaffected  by  any  other  considerations  growing  out  of  the 
custom  of  the  place,  the  conduct  of  the  parties  or  other  extraneous 
evidence  disclosing  a  contrary  intention,  was  held  to  constitute  a  con- 
tract of  hiring  for  the  year.  BUeker  v.  Johnson,  51  How.  (N.  Y.) 
380.     See  ante,  Yol.  3,  579,  title  Hire  of  Services,  §  2. 

§  5.  The  statute  of  frauds.  As  to  the  effect  of  the  statute  of 
frauds  upon  contracts  for  service,  see  ante,  Yol.  3,  593,  title  •iK/'<3  of 
Services,  §  8. 

§  6.  Illegality  of  contract.  See  title  Hire  of  Services,  §§  5,  6, 
Yol.  3,  586,  589.  In  some  cases,  professional  men,  manufacturers  or 
tradesmen,  on  taking  clerks,  apprentices  or  workmen  into  their  employ, 
require  them  to  enter  into  an  agreement,  that  they  will  not,  on  leaving 
their  service,  carry  on  a  profession,  manufacture  or  trade,  similar  to  their 
own,  within  certain  limits.  All  agreements  of  this  character  in  general 
restraint  of  trade  are  illegal  and  void,  and  cannot  be  enforced  either  at 
law  or  in  equity  ;  and  it  makes  no  difference  whether  they  are  under  seal 
or  not,  or  whether  they  are  made  with  or  without  consideration.  They 
are  void  as  being  contrary  to  public  policy.  Mitchell  v.  Reynolds,  10 
Mod.  130  ;  S.  C,  1  P.  Wms.  181 ;  Green  v.  Price,  13  M.  &  W.  695  ; 
Dvffey  V.  Shockey,  11  Ind.  71  ;  Oilman  v.  Dicight,  13  Gray,  356. 
Reasonable  agreements  in  partial  restraint  of  trade  have,  however, 
always  been  held  to  be  valid.  Lange  v.  Werk,  2  Ohio  St.  519  ;  Wright 
v.  llyder,  36  Cal.  342  ;  Brewer  v.  Marshall,  4  Green's  Ch.  (N.  J.)  537. 
But  there  must  be  some  consideration ;  and  without  a  consideration 
Buch  an  agreement,  if  under  seal,  would  be  unreasonable  {Mallan  v. 
May,  11  M.  &  W.  665);  and  if  not  under  seal  would  be  nudum 
pactum.  Hitchcock  v.  Coker,  6  Ad.  &  E.  438.  The  adequacy  of 
the  wmsideration  will  not,  liowever,  be  inquired  into.  Id. ;  Moss  v. 
Hall,  6  Exch.  49 ;  SavnUr  v.  Ferguson,  7  C.  B.  716. 

As  to  how  far  agreements  made  l)y  workmen  to  work  for  a  par- 
ticular master  for  a  long  period  at  certain  wages,  and  no  one  else, 
are  illegal  as  being   in  restraint  of    trade,  where  there   is   no  corre- 
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spending  obligation  on  the  part  of  the  master  to  find  work,  see  Hartley 
V.  Oummings,  5  C.  B,  247 ;  Pilkington  v.  Soott,  15  M.  &  W.  G57 ;  1 
Sm,  Lead.  Cas.  521.  A  contract  to  serve  another  dnring  life  is  valid 
at  common  law.  Wallis  v.  Day,  2  M.  &  W.  277.  But  such  a  con- 
tract, bemg  contrary  to  the  spirit  of  our  institutions  and  laws,  would 
scarcely  be  enforced  in  this  country.  And,  in  Massachusetts,  a  con- 
tract made  by  an  adult  with  a  citizen  of  the  United  States,  to  serve  him, 
"his  executors  and  assigns,"  for  five  years,  without  fixing  the  nature 
and  extent  of  the  services,  or  the  place  of  their  performance,  in  consid- 
eration of  ten  dollars,  and  of  being  fed,  clothed  and  lodged,  and  at  the 
expiration  of  the  contract,  being  paid  "  the  customary  freedom  dues," 
was  held  to  be  illegal  and  void,  even  if  valid  where  it  was  made. 
Parsons  v.  Trask,  7  Gray,  473. 

§  7.  Of  service  and  agency.  The  term  "  master  and  servant "  is 
frec[uently  used  as  the  equivalent  of  the  term  "  principal  and  agent," 
the  one  usually  being  as  accurate  as  the  other.  See  Chicago,  etc.,  R. 
It.  Co.  r.  McCarthy,  20  111.  385  ;  City  of  Cincinnati  v.  Stone,  5  Ohio 
St.  38 ;  Corhin  v.  Ajnerican  Mills,  27  Conn.  274.  See  ante,  Yol.  1, 
Agency. 

.  §  8.  Of  the  termination  of  the  service.  The  grounds  upon  which 
the  discharge  of  a  servant  may  be  justified  are  briefly  stated  to  be.  First, 
willful  disobedience  on  the  part  of  the  servant  of  any  lawful  order  of 
his  master;  second,  grossly  immoral  misconduct ;  third,  habitual  negli- 
gence in  business,  or  conduct  calculated  seriously  to  injure  his  mas- 
ter's business.  Smith's  Mast.  &  Serv.  70.  And  see  ante,  Vol.  3,  600, 
title  Hire  of  Services,  §  13,  where  the  cases  on  this  branch  of  the 
subject  are  fully  collected. 

If  a  servant,  without  his  master's  ponsent,  engage  in  any  employ- 
ment or  business  for  himself  or  another,  which  may  tend  to  injure  the 
master's  trade  or  business,  he  may  lawfully  be  discharged  before  the 
expiration  of  the  agreed  time  of  service,  even  though  he  may  so  con- 
duet  such  other  business  by  agents  or  otherwise,  that  it  does  not  inter- 
fere with  the  time  and  attention  due  the  business  of  his  employer. 
Dieringer  v.  Meyer,  42  Wis.  311. 

Misconduct  such  as  would  authorize  a  master  to  discharge  an  ordi- 
nary servant  will  not  discharge  the  master  of  an  apprentice  from  his 
liability  on  his  contract.  He  takes  the  apprentice  for  better  or  for 
worse,  and  he  is  not  justified  in  discharging  him  for  misconduct  or  in- 
efficiency. Winstone  v.  Linn,  IB.  &  C.  460 ;  Wise  v.  Wilson,  1  C. 
&  K.  662  ;  Mercer  v.  Whall,  5  Q,  B.  447 ;  Wright  v.  Browii,  5  M;d. 
37 ;  Barger  v.  Caldwell,  2  Dana  (Ky.),  131.  Even  the  theft  of  the 
master's  money  or  goods  is  not  sufficient  to  warrant  the  master  in  dis- 
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cliarging.  Shepherd  v.  Maidstone^  10  Mod.  144 ;  Powers  v.  "Ware^  2 
Pick.  451.  Nor  will  the  incurable  sickness  of  the  apprentice  discharge 
the  master  from  his  covenants.  Rex  v.  Inhabitants  of  Hales  Oicen^  1 
Str.  99.  So,  an  apprentice-as  justified  in  leaving  a  master  guilty  of 
cruel  and  inhuman  treatment  {McGrath  v.  Rerndon^  4  T.  B.  Monr. 
[Kj.]  4S0),  or  if  the  master's  conduct  is  so  immoral  as  to  render  it  im- 
proper for  the  apprentice  to  remain  with  him.  Wavnei'  v.  Smith,  8 
Conn.  14;  Conimonioealth  y.St.  German,  1  Browne  (Penn.),  24.  And 
the  courts  will  discharge  an  apprentice  upon  his  application  for  the 
gross  misconduct  of  the  master.  Id. ;  Berry  v.  Wallace,  Wright  (Ohio), 
657.  And  if  a  fee  has  been  paid  to  the  master,  the  court  may  order  a 
return  of  such  a  proportion  thereof  as  the  unexpired  term  bears  to  the 
term  expired.     Stewart  v.  Davis,  11  Ir.  Com.  Law  Rep.  34. 

Apprenticeship  is  determined  by  the  death  of  the  master.  Baxter 
V.  Burjield,  2  Str.  1266.  So,  it  may  be  dissolved  by  the  mutual  agree- 
ment of  the  parties  thereto.  Graham  v.  Graham,  1  Serg.  &  R.  330 ; 
Nickerson  v.  Easton,  12  Pick.  110.  See  IIcGunigal  v.  Mong,  5 
Penn.  St.  269.  But  neither  party  can,  without  the  consent  of  the 
others,  end  the  apprenticeship  by  his  own  act.  Hiatt  v.  Gilmer,  6 
Ired.  (N.  C.)  450  ;  Cuming  v.  Ilill,  3  B.  &  Aid.  59 ;  Poxoers  v. 
Ware,  2  Pick.  451.  Thus,  the  mere  abandonment  of  service  by  the 
apprentice  does  not  avoid  the  apprenticeship.  Gray  v.  Coolison,  16 
East,  13,  27 ;  Cockran  v.  The  State,  46  Ala.  714.  A  minor  Avho  is 
bound  as  an  apprentice  may,  however,  upon  attaining  full  age,  abatulon 
the  master's  service,  although  a  portion  of  the  term  has  not  exi)ired. 
Walker  v.  Chambers,  5  Harr.  (Del.)  312 ;  Forsyth  v.  Eastings,  27 
Yt.  646 ;  Coghlan  v.  Calaghan,  7  Ir.  Com.  Law  Rep.  291.  And 
where  a  master  grants  an  apprentice  license  to  depart,  he  cannot  after- 
ward revoke  such  license,  or  prosecute  his  surety  on  liis  covenants,  for 
such  departure.  Lewis  v.  Wildman,  1  Day  (Conn.),  153.  And  see 
Rex  V.  Notion,  Burr.  (S.  C.)  629. 

Althougli  the  fact  that  the  apprentice  lacks  the  capacity  to  learn  the 
trade  does  not  wurniiit  his  discharge,  yet  it  will  constitute  a  good 
defense  to  an  action  against  the  master  for  not  teaching  him.  Barger 
V.  Caldwell,  2  Dana  (Ky.),  129;  Clancy  v.  Overman,  1  Dev.  &  Bat. 
402.  A  covenant  to  teach  the  apprentice  a  particular  trade  docs  not 
bind  the  master,  in. any  event,  to  compel  the  apprentice  to  learn  his 
trade,  but  only  to  act  toward  him  in  the  matter  of  coercion,  as  an 
ordinarily  prudent  and  8ensi])le  parent  would  act  toward  his  own 
child.      Wright  v.  Brown,  5  Md.  37. 

A  child  held  in  j)ur6uance  of  indentures  of  apprenticeship  which 
are  invalid  may  be  discharged  upon  habeas  corpus.     CommonioealtK 
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V.  Atkinson,  8  Phil.  (Perm.)  375  ;   Cannon  v.  Stuart,  3  Houst.  (Del.) 
223. 

It  is  held  that  the  government  may  dissolve  the  relation  of  master 
and  apprentice  existing  by  force  of  municipal  regulations,  and  the 
obligation  of  service  resulting  from  indentures  executed*  under  or 
sanctioned  by  local  law.  And  the  relation  is  dissolved  by  the  accept- 
ance of  the  apprentice  into  the  military  service  of  the  government, 
although  his  enlistment  was  his  voluntary  act,  not  compelled  by  the 
government,  and  without  the  consent  of  the  master;  and  the  wages 
due  the  former  for  his  services  in  the  army,  as  well  as  bounty  money, 
belong  to  him,  to  the  exclusion  of  any  claim  thereto  by  the  latter. 
Johnson  v.  Dodd,  56  N.  Y.  (9  Sick.  76.  See,  also,  Kelly  v.  S])rout, 
97  Mass.  169. 

The  master  will  be  discharged  from  the  obligations  of  the  indentures 
in  a  proper  case,  upon  application  to  a  court  of  competent  jurisdiction. 
Thus,  a  court  may  discharge  an  apprentice  for  misconduct  of  a  serious 
character,  and  such  as  amounts  to  a  breach  of  the  covenant  to  faithfully 
serve.  See  Sliepplier^d  v.  Maidstone,  10  Mod.  144 ;  Mercer  v.  Whall, 
6  Q.  B.  447.  Where  there  are  equitable  but  not  legal  grounds  for 
relief,  or  a  court  of  law  can  furnish  no  equitable  relief,  resort  may  be 
had  to  a  court  of  equity,  particularly  where  there  is  fraud.  Hatcher 
V.  CuUs,  42  Ga.  616  ;  Well  v.  England,  29  Beav.  44 ;  Guff  v.  Brovm, 
5  Price,  297.  Where  a  statute  prescribes  the  mode  for  discharge,  that 
remedy  must  be  pursued.     See  Moody  v.  Benson,  4  Harr.  (Del.)  115. 

§  9.  Servant  does  not  occnpy  as  tenant.  Where  the  occupation  of 
a  house  by  a  servant  is  connected  with  the  service,  or  is  required  by  the 
employer  for  the  necessary  or  better  performance  of  the  service,  the 
occupation  is  as  servant,  not  as  tenant,  and  the  possession  is  that  of 
the  master.  Bertie  v.  Beaumont,  16  East,  34  ;  Reg.  v.  Spurrell,  L. 
R,  1  Q.  B.  72;  Kerrains  v.  People,  60  N.  Y.  (15  Sick.)  221 ;  S.  C,  19 
Am.  Rep.  158.  In  such  case,  the  servant  acquires  no  estate  in  the 
premises  by  the  performance  of  his  duties,  even  though  he  be  permitted 
to  use  the  premises  for  carrying  on  an  independent  business  of  his  own. 
White  V.  Bayley,  10  C.  B.  (N.  S.)  227.  The  termination  of  his  service 
is  also  the  termination  of  his  right  to  the  premises,  and  if  he  fails  to 
peaceably  surrender  the  house  which  he  occupied  as  a  servant,  the  mas- 
ter may  forcibly  eject  him  therefrom.  Champion  v.  Ilartshorne,  9 
Coim.  564;  DeBriar  v.  Mintitrn,  1  Cal.  450  ;  Bex  v.  Tynemoiith,  12 
East,  46 ;  Ilayv^ood  v.  Miller,  3  Hill,  90.  It  is,  however,  held  that 
one  pf  two  partners,  joint  tenants,  may  authorize  a  servant  to  remain 
in  tlie  liouse  where  tlie  business  is  carried  on,  although  the  other  has 
given  him  notice  to  go.     Donaldson  v.  Williams,  1  Cr.  &  M.  345. 
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AETICLE  II. 

OF  THE  MUTUAL   DUTIES    AND   OBLIGATIONS    OF  MASTEE  AND  SERVANT. 

Section  1.  Of  the  master's  discipline.  An  apprenticeship  is  an 
important  trust,  and  includes  a  due  attention  to  the  principles  of  moral 
rectitude  and  proper  habits  of  industry.  If  the  master  designedly 
corrupts  and  poisons  the  mind  of  the  apprentice  by  the  infusion  of 
immoral  principles,  —  if  he  compels  him  to  work  on  Sunday,  or  if  he 
withholds  from  him  the  means  of  public  worship  and  religious  instruc- 
tion, —  this  will  constitute  sufficient  ground  for  discharging  the  appren- 
tice from  the  covenants  in  the  indenture.  Coimnonwealth  v.  St.  Ger- 
man, 1  Brown  (Penn.),  24 ;  Warner  v.  Smith,  8  Conn.  14.  A  master 
has  a  right  to  use  moderate  corporal  correction,  in  case  of  an  offending 
apprentice.  Commonwealth  v.  Baird,  1  Aslim.  (Penn.)  267.  But  this 
right  is  denied  as  it  respects  ordinary  hired  servants.  Id.;  2  Kent's  Com. 
261;  1  Broom  &  Had.  Com.  (Wait's  ed.)  336.  The  only  civil  reme- 
dies a  master  has  for  idleness,  disobedience,  or  other  dereliction  of  duty 
or  breach  of  contract  on  the  part  of  a  servant,  are,  either  to  bring  an 
action  against  him,  or  to  discharge  him  from  service.  Smith's  Mast.  & 
Serv.  69.     And  see  ante,  Yol.  3,  600,  title  Hire  of  Services,  §  13. 

§  2.  Of  supplying  necessaries  to  servants.  The  master  of  an 
apprentice  is  bound  to  supply  him  with  necessaries,  both  in  sickness 
and  in  health.  King  v.  Hales  Owen,  11  Mod.  278.  The  master  is 
bound,  from  the  very  nature  of  the  relation  between  master  and  ap- 
prentice, to  pay  for  medical  attendance  on  the  apprentice  (Id.;  Reg.  v. 
Smith,  8  Car.  &  P.  153) ;  and  the  father  of  the  apprentice  is  only 
bound  where  the  medical  services  have  been  rendered  at  his  instance. 
Easley  v.  CraddocJc,  4  Eand.  (Ya.)  423.  See  Percival  v.  Nevill,  1 
Nott  &  McC.  (S.  C.)  452 ;  Dunlar  v.  ^¥illiam8,  10  Johns.  249.  But 
it  may  now  be  regarded  as  the  settled  doctrine  that  a  master  is  not 
bound  to  provide  medical  assistance  for  an  ordinary  hired  servant,  un- 
less he  stipulates  for  it  in  the  contract  of  hiring.  Wennall  v.  Adney,  3 
B.  &  P.  247 ;  Sellen  v.  Norman,  4  Carr.  &  P.  80 ;  Clai^k  v.  Waterman, 
7  Yt.  76  ;  Sweet  Water  Manvf.  Co.  v.  Glover,  29  Ga.  399. 

§  3.  Employment  by  master.  Where  the  contract  of  hiring  merely 
contains  an  undertaking  on  the  part  of  the  master  to  pay  stipulated 
wages  in  ])rf)p()rtion  to  the  work  done  by  the  servant,  there  is  no  im- 
plied o])ligation  on  the  part  of  the  master  to  lind  work.  Lees  v.  Whit- 
comh,  5  J>ing.  34 ;  Sykes  v.  Dixon,  9  Ad.  &  El.  693 ;  Williamson  v. 
ToAjlor,  5  Q.  B.  175.     Still,  if  the  contract  of  hiring  is  capable  of  such 
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a  construction,  the  courts  are  disposed  to  imply  an  agreement  on  the 
part  of  the  master  to  find  work,  if  that  is  necessary  to  enable  the  serv- 
ant to  earn  wages.  See  Hartley  v,  Cummings,  5  C.  B.  247 ;  Pilking- 
ton  V.  Scott,  15  Mees.  &  W.  657. 

And  where  a  person  employs  another  for  a  definite  period,  he  is 
bound  to  provMe  him  with  work  for  the  whole  period,  and  he  is  not  at 
liberty  to  make  a  deduction  from  the  wages  of  the  servant  for  time  that 
he  was  not  at  work,  when  the  failure  results  from  his  neglect  or  refusal 
to  provide  work.  Cook  v.  Sherioood,  11  W.  R.  595  ;  Whittle  v.  Frank- 
Irnid,  2  Best  &  Sm.  49  ;  Bromleij  v.  School  District,  47  Vt.  381.  The 
master  may  discontinue  the  business  if  he  chooses,  but  he  cannot  deprive 
the  servant  of  his  full  compensation  for  the  term  through  such  discon- 
tinuance, or  from  other  like  cause.  Elderton  v.  Emmons,  6  C.  B.  160 ; 
Nations  v.  Cudd,  22  Tex.  550. 

§  4.  Indemnity  to  servant.  The  law  implies  a  contract  on  the 
part  of  the  master  to  indemnify  his  servant  from  the  consequences  of 
his  doing,  in  obedience  to  his  master's  orders,  any  act  pursuant  to  orders 
which  he  was  bound  to  obey,  or  which  might  have  been  either  lawful 
or  unla^v^ul,  but  which  the  servant  was  induced  by  the  conduct  of  his 
master  to  believe  was  lawful.  The  rule  that  there  can  be  no  contribu- 
tion between  wrong-doers  has  no  application  in  such  cases.  Collins  v. 
Evcms,  5  Q.  B.  830  ;  Smith's  Mast.  &  Serv.  121.  And  bqq  Atkins  v. 
Johnson,  43  Vt.  78  ;  S.  C,  5  Am.  Eep.  260.  But  a  master  is  not  bound 
to  indemnify  his  servant  from  the  consequences  of  an  act  which  is 
malum  in  se,  or  which  the  servant  knows  to  be  unlawful,  although  done 
by  him  in  obedience  to  his  master's  orders,  the  servant  not  being  bound 
to  obey  the  orders  of  the  master  in  such  a  case.  Southern  v.  Sow, 
Cro.  Jac.  471 ;  JDavis  v.  Arledge,  3  Hill  (S.  C),  170.  See,  also,  Dit- 
vergierv.  Fellows,  10  B.  &  C.  826  ;  I'ues  v.  Jones,  3  Ired.  (N.  C.)  538 ; 
Horton  v.  Riley,  11  Mees.  &  W.  492 ;  Atkinson  v.  Denby,  7  H.  &  N. 
935. 

§  5.  Action  against  master  for  breach  of  contract.  For  a 
breach  of  the  contract  of  hiring  by  the  master  the  servant  has  two 
remedies,  both  at  common  law.  First,  he  may  treat  the  contract  as  a 
continuing  one,  and  sue  in  damages  for  the  breach  thereof;  or,  second, 
he  may  treat  the  contract  as  rescinded,  and  immediately  sue  on  the 
quantum  meruit  for  the  work  actually  performed.  Planche  v.  Col- 
lurn,  8  Bing.  14;  LUley  v.  Elwin,  11  Q.  B.  755;  Moody  v.  Lever- 
ich,  4  Daly  (K  Y.),  401 ;  S.  C,  14  Abb.  (N.  S.)  145.  See  am,te,  Yol. 
3,  579,  610,  title  Jlire  of  Services,  §§  15,  16. 

§  6.  Wages,  how  to  bo  paid.  See  title  Eire  of  Services,  §§  2,  18. 
[Jnless  the  circumstances  under  which  services  of  any  sort  have 
YoL.  lY.—  51 
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been  rendered  are  such  as  to  afford  evidence  of  a  contract,  either 
express  or  implied,  on  the  part  of  the  person  served  to  pay  for 
them,  he  is  not  bound  to  do  so,  and  no  wages  can  be  recovered  by 
the  servant  for  such  services.  Davies  v.  Da/oies^  9  Carr.  &  P.  87 ; 
Alfred  v.  Fitzjaines,  3  Esp.  3 ;  Reeve  v.  Beeve,  1  F.  &  F.  280 ;  Mun- 
ger  v.  Munger,  33  N.  H.  581 ;  Amey's  Appeal^  49  Penn.  St.  126. 
And  the  mere  existence  of  a  valid  contract  of  hiring  and  service  does 
not  necessarily  imply  a  contract  to  pay  wages.  Thus,  board,  lodging 
and  clothes,  together  with  the  opportunity  of  learmng  the  master's 
business,  or  the  latter  consideration  alone,  might  be  a  sufficient  com- 
pensation, especially  in  the  case  of  the  young.  Rex  v.  Shinjleld,  14 
East,  541 ;  Stone  v.  Dennison,  13  Pick.  1 ;  Meredith  v.  Crawford^  34 
Ind.  399. 

Where  a  stipulated  remuneration  has  been  agreed  upon,  a  servant 
has  no  claim  of  additional  remuneration  on  the  mere  ground  of  his 
performance  of  additional  services.  In  order  to  sustain  such  a  claim, 
he  must  prove*some  contract,  either  express  or  implied,  on  the  part  of 
the  master,  to  pay  him  an  increased  salary  for  his  additional  services. 
£ell  V.  Drummond^  Peake,  45.  See  ante^  Vol.  3,  603,  title  Hire  of 
Services^  §  14. 

§  7.  Apportionment,  when  made.  As  to  the  apportionment  of 
an  apprentice  fee,  see  Yol.  1, 181 ;  see  ante^  Yol.  3,  605,  610,  title  Ilire 
of  Services,  §§  15,  18. 

§  8.  Of  performance  Iby  servant.  See  ante,  Yol.  3,  605,  title  Hire 
of  Services,  §  15. 

§  9.  Of  giving  servant  a  character.  In  the  absence  of  a  sped 
fie  agreement  to  that  effect,  there  is  no  legal  obligation  binding  a  per- 
son who  has  retained  another  as  a  servant  to  give  that  person  any 
character  at  all  on  dismissal,  and  no  action  will  lie  against  him  for 
refusing  so  to  do.  Carrol  v.  Bird,  3  Esp.  201.  And,  where  a  master 
does  give  a  discharged  servant  a  character,  wliat  lie  says  or  writes  upon 
the  subject  is,  in  general,  looked  upon  as  a  privileged  communication, 
and  no  action  can  be  maintained  by  the  servant  against  him  on  account 
of  it,  if  done  hona  fde,  and  without  any  malicious  feeling  on  his  part 
against  the  servant.  In  order  to  support  an  action  it  must  be  ])roved 
that  tlie  character  given  was  false,  and  also  tliat  it  was  maliciously 
given.  Fountain  v.  Boodle,  3  Q.  B.  12 ;  Hodgson  \.  Scarlett,  1  B.  & 
Aid.  240. 

U  a  servant  obtains  a  place  upon  the  strength  of  a  character  given 
by  the  master,  and  the  latter  afterward  discovers  circumstances  which 
induce  him  to  believe  that  the  character  was  undeserved,  he  is  morally 
bound  to  inform  the  new  master  of  those  circumstances,  and  the  com- 
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munication  made  concerning  them  is  privileged.  Gardner  v.  Slade^ 
13  Q.  B.  T9G  So,  if  a  servant,  when  he  is  taken  into  a  service, 
brings  a  written  character,  and  is  afterward  discharged  for  ill  behav- 
ior, it  would  seem  that  the  master  does  no  wrong  if,  before  he 
returns  the  character  to  the  servant,  he  writes  upon  it  that  the  per- 
son was  afterward  in  his  service,  and  dismissed  for  ill  behavior. 
Taylor  v.  Rowan,  M.  &  Rob.  490  ;  S.  C,  T  Car.  &  P.  TO.  See  Rog- 
ers v.  MacNamara,  14  C.  B.  27 ;  IlurreU  v.  Ellis,  2  id.  295. 

§  10.  Of  fidelity  to  master.  There  are  many  duties  which  are 
implied  by  law  from  the  relationship  of  master  and  servant,  which 
are  binding  upon  all  servants.  Thus,  every  servant  is  bound  to  obey 
all  the  lawful  orders  of  his  master,  and  to  be  honest  and  diligent  in 
his  master's  business.  See  ante,  Yol.  3,  600,  title  Hire  of  Services,  §  13. 
So,  every  servant  is  bound  to  take  due  and  proper  care  of  his  master's 
property  intrusted  to  him,  and,  if  he  be  guilty  of  gross  negligence, 
whereby  the  property  is  injured,  he  will  be  liable  therefor  to  an  action, 
but  he  is  not  obliged  to  preserve  his  master's  property  in  every  event. 
Nickso-n  V.  Brohan,  10  Mod.  109  ;  Savage  v.  Walthew,  11  id.  135.  A 
servant  is  likewise  liable  to  an  action  at  the  suit  of  his  master  for  fraud 
or  misfeasance.  Jhissy  v.  Paey,  1  Lev.  188.  So,  where  a  third  per- 
son has  brought  an  action  and  recovered  damages  against  the  master 
for  injuries  sustained  in  consequence  of  the  servant's  negligence  or 
misconduct,  the  servant  is  liable  to  an  action  at  the  suit  of  his  mas- 
ter to  indemnify  the  latter.  Pritchard  v.  Hitchcock,  6  Man.  &  Gr. 
165 ;  Green  v.  New  River  Co.,  4  Term  R.  589  ;  Zulkee  v.  Wing,  20 
"Wis.  408.     But  see  Colhurn  v.  Patmore,  1  Cr.  M.  &  R.  73. 

A  servant  may  justify  a  battery  in  the  necessary  defense  of  his  mas- 
ter. 1  Broom  &  Had.  Comm.  (Wait's  ed.)  340.  And  it  is  held  that, 
where  goods  are  wrongfully  in  the  possession  of  another,  a  servant  of 
the  owner  of  the  goods  may  justify  an  assault  to  repossess  his  master 
of  them,  no  unnecessary  violence  being  used.  Blades  v.  Higgs,  10 
C.  B.  (N.  S.)  713. 

It  has,  however,  been  questioned,  whether  the  master  can  justify  a 
battery  in  defense  of  his  servant,  and  in  one  case  it  was  adjudged  that 
he  could  not.  Leewerd  v.  Basilee^  1  Salk.  407 ;  S.  C,  1  Ld.  Raym.  62. 
But  the  weight  of  authority  is  on  the  side  that  he  may.  See  1  Broom 
&  Had.  Comm.  (Wait's  ed.)  340;  2  Kent's  Com.  261.  AntCy  Vol.  1, 
title  Assault  and  Battery. 
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ARTICLE  III. 

OP  THE  SEEVANT's  EIGHTS  AKD  LIABILITIES  AS  TO  THIED  PEES0N8. 

Section  1.  Servant  not  liable  personally  on  contracts  for  mas- 
ter. See  ante,  Yol.  1,  256-260.  As  a  general  rule,  a  servant  is  not 
personally  liable  upon  a  contract  entered  into  by  him  for  and  on  ac- 
count of  the  master.  He  may,  however,  like  any  other  agent,  contract 
in  snch  a  manner  as  to  render  himself  personally  liable  ( Thomson  v. 
Davenjport,  9  B.  &  C.  88 ;  Burrell  v.  Jones,  3  B.  &  Aid.  50) ;  as,  where 
he  contracts  for  the  master  without  authority,  or,  having  authority, 
he  exceeds  it.  Id. ;  Hochster  v.  Baruch,  5  Daly  (N.  Y.),  440.  In  such 
case  there  can  be  no  doubt  that  he  will  be  personally  liable  to  the  per- 
son with  whom  he  deals  in  his  master's  name.  But  if  the  person  deal- 
ing with  the  servant  knows  of  his  want  of  authority,  and  yet  chooses 
to  charge  the  master,  it  would  seem  that  the  servant  could  not  after- 
ward be  made  liable  in  the  event  of  the  master  failing  to  pay.  Smout 
V.  Ilhery,  10  Mees.  &  W.  1 ;  Patterson  v.  Gandasequi,  15  East,  62. 
See  2  Sm.  Lead.  Cas.  (7th  Am.  ed.)  360.  Questions  of  this  sort  fre- 
quently depend  upon  the  circumstances  of  the  case ;  as,  for  instance, 
to  whom  was  the  credit  given  ?  If  given  to  the  master,  the  servant 
could  not  be  made  liable,  provided  he  had  authority  to  contract.  But 
if  the  credit  was  given  to  the  servant,  even  for  goods  supplied  for  his 
master's  use,  he  could  not  discharge  himself  from  liability  on  the 
ground  that  he  was  a  mere  agent.  See  Chandlery.  Coe,  54  N.  H.  561 ; 
Maryland  Coal  Co  v.  Edwards,  4  Hun  (N.  Y.),  432.  A  servant 
would  also  be  liable,  if,  at  the  time  he  entered  into  a  contract,  he  did 
not  disclose  his  master's  name,  and  it  was  not  known  to  the  party  con- 
tracting with  him,  although  he  was  known  to  be  a  mere  agent.  Haih- 
8ony.  Roberdeau,  Peake,  163;  Frankly n  v.  Lamond,  4  C.  B.  637;' 
Smith's  Mast.  «fe  Serv.  195.  But  where  a  servant  has  once  had  authority 
to  contract  in  his  master's  name,  and  the  authority  is  revoked  without 
his  knowledge,  he  would  not  be  liable  upon  contracts  entered  into  in 
his  master's  name,  in  ignorance  of  the  revocation  of  his  authority,  even 
though  the  party  with  whom  he  contracted  is  remediless.  iSmout  v. 
Ilhery,  10  Mees.  &  W.  1 ;  Blades  v.  Free,  9  B.  &  C.  167 ;  Ginochio 
V.  Porcella,  3  Bradf.  (N.  Y.)  277  ;  Cassiday  v.  McKenzie,  4  Watts  & 
Serg.  282.     Sec  Yol.  1,  289,  290. 

§  2.  Liability  for  fraud.  The  general  principle,  that  a  servant  will 
not  be  held  personally  liable  on  a  contract  entered  into  by  him  on  be- 
half of  his  master,  has  no  application  to  cases  where  there  is  corruption 
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in  the  foundation  of  the  contract,  or  it  is  bottomed  in  oppression  or 
immorality.  Miller  v.  Aris,  3  Esp.  232.  Thus,  if  a  servant  falsely 
represents  that  he  has  authority  when  he  has  none,  or,  if  knowing  that 
his  previous  authority  has  been  revoked,  he  enters  into  a  contract  in  his 
master's  name,  he  will  be  held  to  a  personal  liability  thereon,  his  act  in 
such  case  being  i-egarded  as  fraudulent  (See  Tryon  v.  Whitrnarsh,  1 
Mete.  [Mass.]  1 ;  Polhill  v.  Walter,  3  B.  &  Ad.  114) ;  and,  whether  liable 
upon  the  contract  or  not,  the  party  has  his  remedy  against  the  servant 
for  the  fraud.  Ballou  v.  Talbot,  16  Mass.  461 ;  Noyes  v.  Loring,  55 
Me.  408.     And  see  Vol.  1,  257,  258. 

So,  a  servant  who  joins  with  and  assists  his  master  in  the  commission 
of  a  fraud  is  civilly  responsible  for  the  consequences,  though  his  con- 
currence is  unknown  to  the  party  injured  ;  for,  all  directly  concerned  in 
the  commission  of  a  fraud  are  principals.  Cullen  v.  Thomson,  4  Macq. 
H.  L.  Cas.  441. 

§  3.  Liability  for  torts.  A  servant  incurs  no  liability  to  third  per- 
sons by  reason  of  a  failure  on  his  part  to  perform  his  master's  obligations. 
Bristol,  etc.,  Railway  Co.  v.  Collins,  5  H.  &  N.  969;  Montgomery 
County  Bank  Y.  Alhany  City  Bank,  1'^.Y.  (3  Seld.)  459;  Henshaw 
V.  Noble,  7  Ohio  St.  226.  For  mere  nonfeasance  or  omission  of  duty, 
a  servant  is  liable  only  to  his  own  master,  who,  in  accordance  with  the 
maxim  '■''respondeat  superior,''''  is  liable  to  answer  for  his  servant's 
neglect.  Oidley  v.  Lord  Palmerston,  3  Brod.  &  B.  275  ;  Lane  v. 
Cotton,  12  Mod.  488.  And  see  post,  410,  art.  4,  §  5.  But  for  a  mis- 
feasance, or  act  of  positive  wrong,  a  servant  is  liable  to  third  persons 
injured  thereby,  either  alone  or  jointly  with  his  master.  Montfor't  v. 
Hughes,  3  E.  D.  Smith  (N.  Y.),  591 ;  Llewett  v.  Swift,  3  Allen,  420; 
Bennett  v.  Ives,  30  Conn.  329.  But  see  Parsons  v,  Winchell,  5  Cush. 
592  ;  Campbell  v,  Portland  Sugar  Co.,  62  Me.  552  ;  S.  C,  16  Am.  Rep. 
603.  And  where  a  servant  employs  another  person  to  assist  him  in  his 
worl*,  and  by  the  negligence  or  wrongful  act  of  such  person  an  .injury 
is  inflicted,  all  three  are  jointly  liable.  Suydam  v.  Moore,  8  Barb.  358  ; 
Althorfv.  Wolfe,  22  N.'  Y.  (8  Smith)  355.     See  Vol.  1,  264. 

§  4.  Torts  of  government  agents.  See  Vol.  1,  267.  The  govern- 
ment is  not  liable  for  the  torts  and  frauds  of  its  agents.  Nor  are  pub- 
lic officers  in  a  superior  capacity  in  general  responsible  for  the  tortious 
acts  of  their  subordinate  officers.  It  does  not,  however,  follow  that 
such  subordinate  officers  are  not  themselves  responsible  for  their  own 
misdeeds.  Thus,  althougli  the  postmaster-general  cannot  be  held  liable 
for  the  loss  of  letters  in  the  post-office  through  the  fault  of  his  agents, 
yet,  there  can  be  no  doubt  as  to  an  action  lying  against  the  party  really 
ofEending.    And  the  instances  are  numerous  in  which  deputy  post- 
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masters  have  been  sued  in  damages  for  their  own  torts.  Bowning  v. 
Goodchild,  3  Wils.  443  ;  S.  C,  2  W.  Bl.  906  ;  Stoch  v.  Harris,  5  Burr, 
2709.     And  see  Yol.  2,  15. 

There  is  also  a  large  class  of  cases  in  which  public  officers  in  a  merely 
ministerial  capacity  have  been  held  liable  to  answer  in  an  action  at  the 
suit  of  the  party  injured,  for  negligence  in  the  performance  of  the  du- 
ties cast  upon  them.  Thus,  a  sheriff,  whose  duty  in  many  cases, 
such  as  the  receipt,  execution,  and  return  of  writs,  is  that  of  a  merely 
ministerial  officer,  is  liable  to  be  sued  by  the  party  aggrieved  for  any  act 
of  irregularity,  misfeasance,  or  nonfeasance  in  executing  writs.  Bac. 
Abr.,  tit.  Sheriff. 

ARTICLE  lY. 

OF  THE  master's  RIGHTS  AJID  LIABILITIES  AS  TO  THIRD  PERSONS. 

Section  1.  Action  for  injuries  to  servant.  The  master's  right  of 
action  for  personal  injuries  sustained  by  his  servant  is  recognized  in 
many  instances.  Thus,  he  may  recover  for  an  actual  battery  inflicted 
upon  his  servant  {Duel  v.  Harding,  Strange,  595),  or  for  an  injury  to 
his  servant  caused  by  negligent  driving  {Martinez  v.  Gerher,  3  Man. 
&  G.  88 ;  Hall  v.  Hollander,  4  B.  &  C.  660),  or  arising  from  the  bite 
of  a  ferocious  dog.  Hodsoll  v.  Stallebrass,  11  Ad,  &  El.  301.  And  a 
recovery  was  had  in  an  action  against  a  person  for  negligently  intrust- 
ing a  loaded  gun  to  a  mulatto  girl,  who  discharged  it  against  the  plain- 
tiff's son  and  servant.  Dixon  v.  Bell,  1  Stark.  287 ;  S.  C,  5  M.  &  S. 
198.  So,  where  a  declaration  in  tort  alleged  that  the  defendant  was  a 
common  carrier  of  passengers  between  two  places ;  that  the  plaintiff's 
apprentice  was  on  the  defendant's  car  on  a  day  stated,  for  hire  paid 
by  the  apprentice  in  the  absence  of  the  master ;  that  by  the  defendants' 
negligcfice  in  carrying  the  apprentice  he  was  iiijured,  and  the  plaintiff 
thereby  lost  his  services,  it  was  held,  on  demurrer,  that  the  declaration 
disclosed  a  good  ground  of  action.  Ames  v.  Union  Railway  Co.,  117 
Mass.  541  ;  S.  C,  19  Am.  Rep.  426.  See  Alton  v.  Midland  Railway 
Co.,  19  C.  B.  (N.  S.)  213.  But  in  all  these  cases  the  right  of  action 
grows  out  of  the  loss  of  service  sustained  by  the  master,  and  if  there  is 
no  injury  in  tliat  respect,  there  can  be  no  recovery.  Id. ;  Robert 
Marys'  Case,  9  Coke,  113.  A  service  de  facto  is,  however,  sufficient  to 
support  the  action  (see  Martinez  v.  Oerber,  3  Man.  &  Gr.  88) ;  and 
if  there  is  a  capacity  to  serve,  very  slight  evidence  is  sufficient  to  sup- 
])ort  the  allegation  of  service.  Sec  Torrence  v.  Gihhins,  5  Q.  B.  300 ; 
Dixon  V.  Bell,  1  Stark.  287 ;  S.  C,  5  M.  &  S.  198. 
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But  a  master  cannot  maintain  an  action  for  injuries  which  cause  the 
immediate  death  of  his  servant.  Oshorn  v.  Oillett,  L.  R.,  8  Exch.  88; 
S.  C,  4  Eng.  R.  464.     See  Vol.  2,  tit.  Death. 

§  2.  Seduction^  enticing,  or  harboring  servant.  The  action  for 
seduction  is  predicated  upon  a  loss  of  service,  and,  by  a  legal  fiction,  it 
can  only  be  maintained  where  the  relationship  of  master  and  servant 
exists  between  the  party  bringing  the  action  and  the  party  seduced. 
Grinnell  v.  Wells,  2  Dowl.  &  L.  610 ;  S.  C,  7  Man.  &  Gr.  1033  ;  Mer- 
cer V.  Walmsley,  5  Har.  &  J.  (Md.)  27 ;  Ilewit  v.  Prime,  21  Wend. 
79 ;  Blanchard  v.  llsley,  120  Mass.  487 ;  S.  C,  21  Am.  Rep.  535.  See 
post,  tit.  Seduction. 

The  action  is  usually  brought  by  the  parent,  or  one  standing  in  the 
stead  of  the  parent ;  but  the  gist  of  the  action  being  loss  of  service,  it 
follows  that  it  may  be  brought  by  any  one  who  has  sustained  that  loss. 
A  master  may,  therefore,  maintain  an  action  for  debauching  his  servant, 
though  he  is  no  way  related  to  her  in  blood.  Fores  v.  Wilson,  Peake, 
55 ;  Ball  v.  Bruce,  21  111.  161 ;  Irwin  v.  Dearman,  11  East,  23.  See 
tit.  Seduction. 

It  must  now  be  considered  as  settled  law,  that  a  person  who  wrong- 
fully and  maliciously,  or,  which  is  the  same  thing,  with  notice,  inter- 
rupts the  relation  subsisting  between  master  and  servant,  by  procuring 
the  servant  to  depart  from  the  master's  service,  or  by  harboring  him 
and  keeping  him  as  a  servant  after  he  has  quitted  it,  and  during  the 
time  stipulated  for  as  the  period  of  service  whereby  the  master  is  in- 
jured, commits  a  wrongful  act,  for  which  he  is  responsible  at  law. 
Walker  v.  Cronin,  107  Mass.  555  ;  Lee  v.  West,  47  Ga.  311 ;  Bixby  v, 
Dunlap,  66  N.  II.  456 ;  22  Am.  Rep.  475  ;  Jones  v.  Stanly,  76  N.  C. 
355  ;  Daniel  v.  Swearengen,  6  S.  C.  297;  Caughey  v.  Smith,  47  N.  Y. 
(2  Sick.)  244 ;  Pilkington  v.  Scott,  15  M.  &  W.  657 ;  Syles  v.  Dixon, 
9  Ad.  &  El.  693 ;  Lumley-f.  Gye,  2  El.  &  Bl.  216.  And  the  relation  of 
master  and  servant  subsists  sufficiently  for  the  purpose  of  such  action, 
during  the  time  for  which  there  is  in  existence  a  binding  contract  of 
hiring  and  service  between  the  parties.  Id. ;  Blake  v.  Lanyon,  6  Term 
R.  221 ;  Haskins  v.  Royster,  70  N.  C.  601 ;  S.  C,  16  Am.  Rep.  780. 
And  the  fact  that  the  servant  is  employed  under  a  contract  voidable 
by  him  does  not  defeat  the  action  for  inducing  away,  since  the  wrong 
consists  in  enticing  the  servant  to  avoid  the  contract.  Keane  v.  Boycott^ 
2  H.  Bl.  511. 

But  the  mere  attempt  to  entice  a  servant  away,  followed  by  no  dam- 
age, does  not  entitle  the  master  to  an  action.  Bird  v.  Randall,  3  Burr. 
1352.  See  Carew  v.  Rutherford,  106  Mass.  1 ;  8  Am.  Rep.  287.  Nor 
wiU  an  action  lie  for  inducing  a  servant  to  leave  his  master's  service  at 


408  MASTER    AND    SEEYANT. 

tlie  expiration  of  the  time  for  which  the  servant  had  hired  himself, 
although  the  servant  had  no  intention,  at  the  time,  of  quitting  his 
master's  service.  NicKol  v.  Martyn,  2  Esp.  734 ;  Boston  Glass  Manuf. 
Co.  V.  Binney,  4  Pick.  425.  And  no  action  lies  for  seducing  a  servant 
from  his  master,  who  has  paid  the  penalties  stipulated  by  his  article^ 
for  leaving  him.  Bird  v.  Randall,  3  Burr.  1345 ;  S.  C.,  1  W.  Bl. 
373,  387. 

Under  a  count  for  harboring  or  entertaining  a  servant,  evidence  of 
enticement  is  not  necessary  {Dubois  v.  Allen,  Anth.  [N.  Y.]  128) ;  nor 
is  it  essential  that  such  a  state  of  facts  should  exist  as  would  sustain  an 
action  for  enticing  away.     Fawcett  v.  Beavres,  2  Lev.  63. 

Societies  of  laborers,  so  long  as  they  confine  tlieir  objects  and  ac- 
tion within  proper  limits,  and  do  no  more  as  a  society  than  each  indi- 
vidual member  thereof  might  lawfully  do,  cannot  be  held  to  be 
unlawful  organizations  at  common  law.  Commonwealth  v.  Hunt,  4 
Mete.  Ill ;  Snow  v.  Wheeler,  113  Mass.  179.  But  when  workmen 
combine  to  prevent  others  from  working  for  another,  either  by  force 
or  by  persuasion,  the  act  is  unlawful  and  such  persons  are  liable  for  all 
the  damages  resulting,  and  in  case  the  injury  is  irreparable  in  damages, 
or  the  individuals  are  irresponsible  and  unable  to  respond  to  a  judg- 
ment for  damages,  a  court  of  equity  will  interpose  by  injunction  to 
restrain  them.  Springhead  Spinning  Co.  v.  Riley,  L.  R.,  6  Eq.  Cas. 
651.  So,  persons  who  associate  themselves  to  coerce  an  employer  into 
paying  money  which  he  is  not  legally  bound  to  pay,  by  threats  that  if 
he  refuses  they  will  induce  his  workmen  to  leave  his  service,  and 
M'ill  deter  others  from  taking  their  places,  are  chargeable  with  an  ille- 
gal conspiracy ;  and  if  their  threats  are  carried  out,  the  employer 
aggrieved  may  recover  damages  in  an  action  for  the  wrong  done. 
Carew  v.  Rxctherford,  106  Mass.  1 ;  8  Am.  Rep.  287.  See  Common- 
wealth V.    Curren,  3  Pittsb.  (Penn.)  143. 

In  an  action  for  enticing  away  the  plaintiff's  servants,  the  measure 
of  damages  is  not  to  be  ascertained  at  the  actual  loss  which  he  sus- 
tained at  the  time,  but  for  the  injury  done  him  by  causing  them  to 
leave  his  employment.  Gunter  v.  Astor,  4  Moore,  12.  And  see 
Hays  v.  Borders,  6  111.  46. 

In  an  action  for  enticing  away  an  apprentice,  the  plaintiif  is  held  to 
be  entitled  to  recover  damages  as  for  a  total  loss  of  services,  if  a  total 
loss  has  been  in  reality  the  conseqnence  of  the  acts  of  the  defendant ; 
if  not,  then  the  (hunagc^s  slionld  be  estimated  according  to  the  chances 
the  i)laintiff  had  of  regaining  his  apprentice.  McKay  v.  Bryson,  5 
Ired.  (N.  C.)  L.  216.  See,  also,  Stout  v.  Woody,  63  N.  C.  37. 
But  if  a  servant  or  minor  child  absconds  from  his  father's  house,  and 
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enters  tlie  service  of  one  who  for  his  labor  furnishes  the  infant  a 
reasonable  support,  not  knowing  that  he  has  absconded,  the  parent  can- 
not recover  for  the  infant's  services,  without  deducting  the  amount  of 
the  expense  for  such  support.     Iluntoon  v.  Hazelton,  20  N.  II.  388. 

§  3.  Bight  to  servant's  acquisitions.  A  master  deprived  of  the 
services  of  an  apprentice  or  servant,  who  lias  been  enticed  away  and 
harbored  by  another  master,  is  not  confined  to  an  action  for  damages 
for  the  injury  he  has  sustained  by  the  loss  of  his  servant.  He  may  in 
some  cases  waive  the  tort,  and  bring  an  action  to  recover  the  wages 
due  to  his  apprentice  or  servant  from  such  second  master,  upon  the 
well-settled  principle  that  the  master  shall  have  the  advantage  of  his 
servant's  contracts  as  to  matters  within  the  scope  of  the  service.  Damon 
V.  Oshorn,  1  Pick.  481 ;  Lightly  v.  Clouston,  1  Taunt.  112 ;  Smith's  Mast. 
&  Serv.  80.  But  no  i-ecovery  can  be  had,  in  this  form,  unless  labor 
has  been  performed  by  the  servant,  and  the  master  cannot  claim  any 
other  acquisitions  than  such  as  are  the  result  of  that  labor.  Shanley 
V.  Hervey^  20  How.  St.  Tr.  65,  n.  Nor  can  he  claim  what  the  servant 
may  have  acquired  during  the  service  entirely  without  the  legitimate 
consideration  of  such  service.  Thus,  if  a  servant,  not  employed  to 
invent,  make  an  invention  whilst  in  the  employ  of  a  master,  the  inven- 
tion belongs  to  the  servant,  and  the  master  cannot  take  out  a  patent 
for  it.  Bloxam  v.  Elsee^  1  Garr.  &  P.  558.  And  the  same  rule  applies 
to  salvage  money  which  is  the  result  of  extraordinary  service ;  the  share 
of  an  apprentice  belongs  to  him  and  not  to  his  master.  Mason  v. 
Shijp  Blaireau,  2  Cranch  (U.  S.),  240.  And  in  the  case  of  an  appren- 
tice who  has  enlisted  in  the  army,  the  master  cannot  intercept  the 
wages  due  to  the  apprentice.  The  government  recogni^s  the  employ- 
ment as  a  personal  contract  with  the  soldier.  The  wages  earned  are 
paid  to  him,  and  if  he  dies  before  payment,  his  administrator  is  the 
only  person  entitled  to  receive  them.  United  States  v.  JBainhridge^  1 
Mas.  (C.  C.)  84 ;  Johnson  v.  Dodd,  56  N.  Y.  (11  Sick.)  Y6. 

The  main  advantage  attending  this  form  of  action  is  that  it  may  be 
brought  after  the  death  of  the  tort-feasor,  which  is  not  the  case  with 
an  action  framed  on  the  tort.  Foster  v.  Stewart,  3  M.  &  S.  191.  But, 
on  the  other  hand,  it  is  open  to  the  objection  that  it  admits  of  a  set-off 
and  deductions.  Lightly  \.  Clouston^  1  Taunt  112.  An  action  for  the 
tort  is,  accordingly,  the  more  usual  remedy,  and  in  such  action  the  jury 
may,  if  the  circumstances  justify  their  so  doing,  give  the  plaintiff 
greater  damages  than  the  mere  wages  of  the  servant  would  amount  to. 
Smith  on  Mast.  &  Serv.  82  ;  Daniel  v.  Swearengen,  6  S.  C.  297,  302. 

§  4.  Liability  for  servant's  acts  or  contracts  as  agents.  No 
power  can  be  inferred  from  the  relation  of  master  and  servant,  strictly 
Vol.  lY.— 52 
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speaking,  whereby  the  servant  can  bind  his  master.  Moore  v.  Tickley 
3  Dev.  (N.  C.)  L.  244.  It  is  only  upon  the  ground  that  a  servant  is 
the  agent  of  his  master,  that  a  master  can,  in  any  case,  be  made  liable 
upon  contracts  entered  into  by  his  servant ;  and  this,  on  the  principle 
that  the  act  of  the  servant  or  agent  is,  in  fact,  the  act  of  his  master  or 
principal, — the  maxim  being.  Qui  facit  jper  alium,  facit  jper  se. 
Smith  on  Mast.  &  Serv.  122.  See  Bac.  Abr.,  tit.  Mast.  (&  Serv.  (K.) ; 
Broom's  Leg.  Max.  81Y.  The  well-known  rules  of  agency  are,  there- 
fore, applicable  in  this  connection,  and  as  these  rules  have  been  fully 
set  out  in  a  preceding  title,  they  need  not  be  here  repeated  at 
length.  See  Yol.  1,  tit.  Agency.  It  may,  however,  be  observed  gen- 
erally, that  the  contract  of  a  servant,  in  order  to  be  binding  on  his 
master,  must  be  within  the  scope  of  the  authority  intrusted  to  the  serv- 
ant ;  that  this  authority  may  be  given  either  expressly,  or  by  imjolica- 
tioni  that  a  ratification  by  the  master  of  the  servant's  acts  is  equivalent 
to  an  original  authority ;  that  the  authority  of  a  servant  is  co-extensive 
with  his  usual  employment ;  and  that  the  scope  of  his  authority  is  to 
be  measured  by  the  extent  of  his  employment.  See  Vol.  1,  220, 
240,  285. 

§  5.  Liability  for  servant's  torts.  A  master  is  ordinarily  liable 
to  answer  in  a  civil  suit  for  the  tortious  or  wrongful  acts  of  his  servant, 
whether  of  omission  or  commission,  and  whether  negligent,  fraudulent, 
or  deceitful,  if  those  acts  are  done  in  the  course  of  his  employment  in 
his  master's  service  {Southwick  v.  Estes,  7  Cush.  385  ;  Levi  v.  Brooks, 
121  Mass.  501 ;  Philadelphia,  etc.,  R.  R.  Go.  v.  Derly,  14  How.  [U.  S.] 
468),  even  though  the  master  did  not  authorize  or  know  of  such  acts,  or 
may  have  disapproved  of  or  forbidden  them.  Id. ;  Robinson  v.  Webb, 
11  Busli  (Ky.),  464  ;  Snyder  v.  Ilannihal,  etc.,  R.  R.  Co.,  60  Mo.  413  ; 
McGlothlin  V.  Madden,  16  Kans.  466.  And  wantonness  or  mischief, 
causing  additional  bodily  or  mental  suffering,  in  tlie  injurious  act  of  a 
servant  within  the  scope  of  his  employment,  will  enhance  the  damages 
as  against  the  master.  Ilaioes  v  Knowles,  114  Mass.  518  ;  S.  C,  19 
Am.  Rep.  383.    Avte,  Vol.  1,  287,  288. 

A  master  is  not,  however,  responsible  for  the  wrongful  act  of  his 
servant,  unless  that  act  be  done  in  the  execution  of  the  authority  given 
by  the  master.  Beyond  the  scope  of  his  employment,  he  is  as  much  a 
stranger  to  his  master  as  any  third  person,  and  therefore  his  act  cannot 
be  regarded  as  the  act  of  his  master.  Croft  v.  Alison,  4  B.  &  Aid. 
590  ;  McKenziev.  McLeod,  10  r,ing.  385;  Larnh  v.  Ralk,  9  Oarr.  & 
P.  629;  Wilson  y.  Reverly,  2 'N.  IL  548;  Chrtrch  v.  21ansjield,  20 
Conn.  284  ;  Bard  v.  Yohn,  26  Penn.  St.  482.  Thus,  an  action  cannot 
be  maintained  against  the  owner  of  a  bridge  to  recover  damages  for 
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the  bite  of  a  vicious  dog  belonging  to  the  toll-keeper,  if  it  appear  that 
the  owner  did  not  keep  or  harbor  the  dog  in  person,  and  did  not  au- 
th(frize  or  require  liim  to  be  kept,  and  did  not  need  that  the  dog  should 
be  kept  for  the  conduct  or  protection  of  the  business  in  wliich  the  owner 
of  the  dog  was  employed,  or  as  his  assistant  as  toll-keeper.  Baker  v. 
Kinsey,  38  Cal.  631.  And  where  a  person,  after  purchasing  of  a  rail- 
road company  a  ticket  as  a  passenger,  applied  to  the  servant  charged 
witli  the  duty  of  checking  baggage,  to  have  his  baggage  checked  to  his 
place  of  destination,  and  by  his  abusive  language  and  menacing  ges- 
tures toward  the  servant  provoked  a  quarrel,  in  wliich  the  servant 
struck  him  with  a  hatchet,  it  was  held  that  the  passenger  could  not 
recover  of  the  railroad  company  for  the  resulting  injury.  Little  Miami 
E.  R.  Co.  V.  Wetmore,  19  Ohio  St.  110  ;  S.  C,  2  Am'.  Rep.  373.  But  see 
Walher  v.  SouthrEastern  Railway  Co.,  L.  R.,  5  C.  P.  640 ;  39  L. 
J.  C.  P.  34  >. 

Whether  a  servant  was  acting  in  the  course  of  his  employTnent 
when  he  committed  a  tortious  act,  is  a  question  of  fact.  Redding  v. 
South  Caroh'na  R.  R.  Co.,  3  S.  C.  1  ;  S.  C,  16  Am.  Rep.  681. 

And  the  liability  of  one  person  for  damages  ^arising  from  the  tortious 
acts  of  another,  on  the  principle  of  respondeat  superior,  is  confined  to 
the  relation  of  master  and  servant,  or  principal  and  agent,  and  does 
not  apply  to  independent  contracts  where  the  employer  does  not  keep 
control  over  the  mode  and  manner  of  the  contract  work.  Cincinnati 
V.  Stone,  5  Ohio  St.  38  ;  Wilson  v.  Alleghany  City,  79  Penn.  St.  272. 
See,  also,  Yates  v.  Squires,  19  Iowa,  26  ;  Norton  v.  Wiswall,  26 
Barb.  618. 

It  has  been  held  in  Maine  that  a  servant  who  sets  fire  to  his  master's 
house  by  his  master's  procurement  for  the  purpose  of  defrauding  the 
insurers  is  not  guilty  of  arson,  either  at  common  law,  or  under  a  statute 
making  it  arson  to  burn  the  dwelling-house  of  another.  State  v. 
Baynes,  66  Me.  307 ;  S.  C,  22  Am.  Rep.  569. 

§  6.  Liability  for  servant's  neglect.  That  the  master  is  liable  for 
the  servant's  negligence,  within  the  scope  of  the  latter's  employment, 
is  a  well-established  elementary  rule,  based  upon  the  assumption  that 
the  act  of  the  servant  is  the  act  of  the  master  {(Jourtne/y  v.  Baker,  5 
Jones  &  Sp.  [N.  Y.]  249  ;  Gleghorn  v.  N.  Y.  Cent.  &  Hudson  R.  R. 
R.  Co.,  56  N.  Y.  [11  Sick.]  44.;  S.  C,  15  Am.  Rep.  375  ;  Robinson 
V.  Wehh,  11  Bush  [Ky.],  464;  Johnson  v.  Brxmer,  61  Penn.  St.  58; 
Allison  V.  Western,  etc.,  R.  R.  Co.,  64  N.  C.  382  ;  Laugher  v.  Pointer, 
5  B.  &  C.  547 ;  Pickens  v.  Diecker,  21  Ohio  St.  212  ;  8  Am.  Rep.  55  ; 
Smith  V.  Wehster,  23  Mich.  -298) ;  and  this  without  any  regard  to  the 
character  of  the  servant  for  care  or  skill.     JIays  v.  Millar,  77  Penn. 
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St.  238 ;  S.  C,  18  Am.  Rep.  M5.  Thus,  the  owner  of  a  raft  is  held  liable 
for  any  damage  which  may  be  done  to  the  property  of  others  upon  the 
river,  occasioned  by  negligence  or  unskillful  management  of  his  pil<jt, 
although  he  had  employed  men  who  were  represented  to  be  skillful 
watermen.  Shaw  v.  Eeed,  9  Watts  &  Serg.  72.  And  see  Martin  v. 
Temperley,  4  Q.  B.  298  ;  Bigley  v.  Williams,  80  Penn.  St.  107.  But  a 
master  will  not  be  liable  for  an  act  of  his  servant,  which  would  not  have 
constituted  any  cause  of  action  against  him,  if  done  by  himself.  Poultoii 
V.  Southwestern  Railway  Co.,  L.  R.,  2  Q.  B.  534  ;  Russell  v.  Irly,  13 
Ala.  131.  And  if  a  negligent  act  be  done  by  a  servant,  while  he  is  at 
liberty  from  service  and  pursuing  his  own  ends  exclusively,  the  master  is 
not  liable  for  the  injury  produced  thereby,  even  if  it  could  not  have  been 
committed  without  facilities  aiforded  to  the  servant  by  "his  relations  to 
his  master.  Mitchell  v.  Crassweller,  13  C.  B.  "237 ;  Garretzen  v. 
Duenckel,  50  Mo.  104 ;  S.  C,  11  Am.  Rep.  405  ;  Bard  v.  Yohn,  26 
Penn.  St.  482 ;  Storey  v.  Ashton,  L.  R.,  4  Q.  B.  476 ;  Sheridan  v.  Char- 
lick,  4  Daly  (N.  Y.),  338.  Thus,  a  coachman,  after  having  used  his 
master's  horse  and  carriage  in  going  upon  an  errand  for  his  master,  in- 
stead of  taking  it  to  the  stable,  used  it  in  going  upon  an  errand  of  his 
own,  without  his  master's  knowledge  or  consent.  While  doing  so,  he 
negligently  ran  into  and  injured  the  plaintiff's  horse —  and  it  was  held 
that  his  master  was  not  liable.  Id.  See,  also,  Campbell  v.  City  of  Prov- 
idence, 9  R.  I.  262.  But  see  Sleath  v.  Wilson,  9  Carr.  &  P.  601 ;  Joel 
V.  Morison,  6  id.  501.  Nor  is  a  master  responsible  for  an  injury  caused 
by  his  servant's  negligence  to  a  person  who  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  servant's  negli- 
gence. It  is  not,  however,  sufficient,  in  order  to  exempt  a  master  from 
responsibility,  to  show  that  the  party  injured  did^,  by  his  own  act,  con- 
tribute to  the  injury,  but  it  must  be  shown  that  he  did  not  use  ordin- 
ary care  to  avoid  the  consequences  of  the  servant's  negligence.  But- 
terjield  v.  Forrester,  11  East,  60  ;  Clayards  v.  Dethick,  12  Q.  B.  439  ; 
Beers  v.  Ilousatonic  R.  R.  Co.,  19  Conn.  566.  Where,  however,  the 
party  injured  was  a  child,  incapable  of  taking  care  of  itself,  a  master 
has  been  held  liable  for  injury  caused  to  the  child  by  the  negligence  of 
his  servant,  although  the  child  itself,  by  its  own  act,  brought  about  the 
accident.  Lynch  v.  Nuidin,  1  Q.  B.  29.  '^Q.Q,i)0st,  tit.  Najliyence. 
If  a  servant  driving  hismjister's  carriage  along  the  highway  carelessly 
runs  over  a  by-stander,  or  if  a  gamekeeper  employed  to  kill  game  care- 
lessly fires  at  a  hare,  so  as  to  slioot  a  person  passing  on  the  groun<l,  or 
if  a  workman  ein])loycd  by  a  builder  in  building  a  house  negligently 
throws  a  stone  or  brick  from  a  scaffold,  and  so  hurts  a  passer-by, —  in 
all  tliese  cases,  the  person  injured  has  a  right  to  treat  the  wrongful  or 
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careless  act  as  the  act  of  the  master.  And  the  law  does  not  permit  the 
master  to  escape  liability  because  the  act  complained  of  was  not  done 
with  his  own  hand.  Bartonshill  Coal  Co.  v.  Heid,  3  Macq.  S.  C. 
App.  Cas.  266.  In  a  Vermont  case,  the  defendant  put  a  bag  containing 
barley  into  his  wagon  under  his  shed.  In  two  or  three  days  thereafter, 
his  hired  servant  took  the  bag  from  the  wagon,  supposing  it  to  contain 
oats,  and  carried  it  to  a  place  where  he  was  drawing  logs  for  his  master, 
to  feed  his  horses  with  its  contents.  Finding  his  mistake,  the  servant 
fed  some  of  the  barley,  and  then  put  an  iron  bolt  that  he  had  been  using 
as  a  device  pin,  into  the  bag  and  carried  the  bag  home  and  put  it  into 
the  wagon  where  he  found  it,  with  the  barley  and  bolt  in  it,  without 
informing  his  master  of  what  he  had  done.  Soon  after,  the  defendant 
not  knowing  what  his  servant  had  done,  nor  that  the  bolt  was  in  the 
bag,  filled  the  bag  with  ears  of  corn,  and  carried  the  corn  to  the  plain- 
tiff's mill  to  be  ground,  and  in  grinding,  the  bolt  got  into  the  corn- 
cracker  and  injured  it,  and  it  was  held  that  the  defendant  was  liable 
for  the  carelessness  of  his  servant.  '  Tuel  v.  Weston,  47  Yt.  634.  See, 
also,  Phelon  v.  Stiles,  43  Conn.  426.  So,  if  the  servant  is  acting  within 
the  scope  of  his  employment,  the  master  is  liable,  even  for  an  act  the 
very  reverse  of  that  which  the  servant  was  actually  directed  to  do. 
Bayley  v.  Manchester,  etc.,  Railway  Co.,  L.  R.,  8  C.  P.  153 ;  S.  C. 
affirmed,  7  id.  445  ;  S.  C,  4  Eng.  R.  384 ;  Southwick  v.  Estes,  7  Cnsh. 
385 ;  Priester  v.  Augley,  5  Rich.  (S.  C.)  44  ;  Higgins  v.  Watervliet  T. 
d:  R.  Co.,  46  N.  T.  (1  Sick.)  23;  7  Am.^Rep.  293.  The  test  of  the 
master's  responsibility  for  the  act  of  his  servant  is,  whether  the  act  was 
done  in  the  prosecution  of  the  master's  business,  not  whether  it  was  done 
in  accordance  with  the  instructions  of  the  master  to  the  servant.  When, 
therefore,  the  servant  while  engaged  in  the  prosecution  of  the  master's 
business  deviates  from  his  instructions  as  to  the  manner  of  doing  it,  this 
does  not  relieve  the  master  from  liability  for  his  acts.  Cosgrove  v.  Og- 
den,  49  N.  Y.  (4  Sick.)  255  ;  S.  C,  10  Am.  Rep.  361.  See,  also,  Peck  v. 
N.  Y.  Cent.  &  Hud.  R.R.  R.  Co.,  8  Run  (N.  Y.),  286;  Garretzeny. 
Duenckel,  50  Mo.  104;  S.  C,  11  Am.  Rep.  405 ;  Ewhank  v.  Nutting, 
7  0.  B.  797.  The  master  is  likewise  liable  for  the  negligence  of  one  whom 
his  servant  employs,  to  assist  such  servant  in  the  master's  business. 
Althorfv.  Wolfe,  22  N.  Y.  (8  Smith)  355;  Randleson  v.  Murray,  8 
Ad.  &  El.  109  ;  Ra2)son  v.  CuUtt,  9  M.  &  W.  710.  And  where  the 
defendant's  cart  was  driven  by  a  person,  not  in  his  employ,  but  to  whom 
his  servant  had  intrusted  tlie  reins,  and  the  plaintiff's  cabriolet  was  in- 
jured by  the  cart  being  driven  against  it,  the  defendant  was  held  liable, 
although  the  driver  of  the  cart  was  not  in  his  service.  Booth  v.  Mister ^ 
7  Carr.  &  P.  66.  . 
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§  7.  Liability  for  negligence  or  tort  to  fellow-servant.     One 

who  enters  the  service  of  another  takes  upon  himself  the  ordinary- 
risks  of  the  employment  in  which  he  engages,  including  .the  negligent 
acts  of  his  fellow- workmen  in  the  course  of  the  employment.     Howd 
y.  Miss.  Cent.  B.  R.    Co.,  50  Miss.  178;    Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.   572 ;  Lovell  v.  Howell,   1   Com.  Pleas.    Div. 
161 ;  S.  C,  16  Eng.  R.  501.     A  master  is  not,  therefore,  responsible 
to  his  own  servant  for  any  injury  happening  to  him  through  the  negli- 
gence or  wrongful  act  of  a  fellow-servant  while  engaged  in  the  same 
common  employment,  provided  the  master  has  not  been  negligent  in 
the    selection  or   retention  of  the  servant  at  fault.   Id. ;  Malone  v. 
Hathaway,  64  N.  Y.  (19  Sick.)  5  ;  S.  C,  21  Am.  Rep.  573  ;    Union 
Pacific  R.  R.  V.  Young,  8  Kans.   658 ;  Brothers  v.  Cartter,   52  Mo. 
372 ;  14  Am.  Rep.  424  ;  Lee  v.  Detroit  Bridge  <&  Iron  Works,  62  id. 
565  ;    Wonder  v.  Baltimore  (&  Ohio  R.  R.  Co.,  32  Md.  411 ;  S.  C,  3 
Am.  Rep.  143  ;  Anderson  v.  Milwaukee,  etc.,  R.  R.  Co.,  37  Wis.  321; 
Davis  V.  Detroit,  etc.,  R.  R.  Co.,  20  Mich.  105  ;  S.  C,  4  Am.  Rep.  364  ; 
Teomans  v.  Contra  Costa  S.  iT.   Co.,  44  Cal.  71 ;  Price  v.   Houston 
Direct  Navigation  Co.,  46  Tex.   535 ;  Pittsburgh,  etc.,  Railway   Co. 
V.  Ruby,    38  Ind.  294 ;  S.  C,  10   Am.  Rep.    Ill ;  Su7nmerhays  v. 
Kansas  Pacif.  Railway  Co.,  2  Col.  T.  484  ;  Chicago  &  Alton  R.  R. 
Co.  V.  Murphy,  53  111.  336  ;  S.  C,   5  Am.  Rep.  48 ;  Columbus,  etc., 
R.  R.  Co.  V.  Webb,  12  Ohio  St.  475  ;  Mich.  Cent.  R.  R.  Go.  v.  Dolan, 
32  Mich.  510;    Weger  v.  Penn.  R.  R.  Co.,  55  Penn.    St.  460 ;  Skipp 
V.  Eastern  Counties  Railway  Co.,  9  Exch.  223 ;  Murray  v.   Currie, 
L.  R.,  6  C.  P.  24 ;  Wilson  v.  Merry,  L.  R.,  1  Sc.  App.  Cas.  326.     The 
application   of  this  rule  is  usually    to  railway   companies   and  other 
common  carriers,  but  it  applies  to  every    establishment.     No    mem- 
ber of  an  establishment  can  maintain  an  action    against    the  master 
for  an  injury   done   to   him    by  another   member    of  that    establish- 
ment, in    respect  of    wliich,  if   he   had  been  a   stranger,    he   might 
have   had  a  right    of  action.     Abraham    v.  Reynolds,  5    Ilurlst.  & 
N.  143.     Nor  is  it  necessary  to  exempt    the    master    from    liability 
that  the  sufferer  and  tlie  one  who  causes  the   injury    should    be    at 
the  time  engaged  in  the  same  particular  work.     If  they  are   in  the 
employment    of   the    same   master,  engaged    in    tlic  same    common 
work,  and  performing  duties  and  services  for  the  same  general  pur- 
poses, the  master  is  not  liable.     Laning  v.  New     York    Central  R. 
R.  Co.,  49  N.  Y.  (4  Sick.)  521,  528;  S.  C,  10  Am.  Rep.  417;  Bavrd 
V.  Pettit,  70  Peim.  St.  477  ;    Wood  v.  New  Bedford  Coal   Compo/ny^ 
121  Mass.  252;  Feltham  v.  England,  L.  R.,  2  Q.   B.  36;    Wiggett  v. 
JBoXy  11  Exch.  832.     Nor  does  it  vary  the  case  if  it  appear  tliat  the 
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plaintiff,  instead  of  being  regularly  employed  by  the  defendant,  vol- 
untarily undertook,  without  an  appointment,  to  act  as  the  defendant's 
servant.  Degg  v.  Midland  Railway  Co.^  1  Ilurlst,  &  N.  773  ;  New 
Orleans,  etc.,  R.  It.  Co.  v.  Harrison,  48  Miss.  112;  S.  C,  12  Am. 
Rep.  356;  Flower  v.  Pennsylvania  R.  R.  Co.,  69  Penn.  St.  210; 
S.  C,  8  Am.  Rep.  251. 

A  "fellow-servant,"  within  the  meaning  of  the  general  rule,  is 
usually  held  to  be  any  one  serving  the  same  master,  and  under  his  con- 
trol, whether  equal,  inferior  or  superior  to  the  injured  person,  in  his 
grade  or  standing.  Thus,  a  foreman  is  a .  fellow-servant  with  those 
employed  under  him.  Gallagher  v.  Piper,  16  C.  B.  (N.  S.)  669 ; 
PeltharrhY.  England,  L.  R.,  2  Q.  B.  33;  Marshall  \.  Schrieker,  63 
Mo.  308.  So  is  a  general  manager  {Searle  v.  Lindsay,  11  C.  B.  [N. 
S.]  429),  or  a  superintendent.  Albro  v.  Agawarn  Canal  Co.,  6  Cush. 
75 ;  Lawler  v.  Androscoggin  R.  R.  Co.,  62  Me.  463 ;  S.  C,  16  Am, 
Rep.  492.  See,  also,  Rohhack  v.  Pacific  R.  R.  Co.,  43  Mo.  187; 
Thayer  v.  Si.  Louis,  etc.,  R.  R.  Co.,  22  Ind.  26 ;  Shauck  v.  Northern, 
etc.,  R.  R.  Co.,  25  Md.  462.  It  has,  however,  been  held  that  a  super- 
intendent appointed  by  a  company,  and  having  entire  supervision  and 
control  over  the  work,  with  power  to  employ,  direct  and  discharge  the 
laborers,  is  not  a  fellow-servant,  although  he  engages  in  the  same  work 
with  the  laborer.  Gormly  v.  Vulcan  Iron  Works,  61  Mo.  492  ;  Whalen 
V.  Centenary  Church,  62  id.  326 ;  Brdbhets  v.  Chicago,  etc.,  R.  R. 
Co.,  38  Wis.  289.  And  see  note  to  Malone  v.  Hathaway,  21  Am. 
Rep.  579,  582 ;  Hardy  v.  Carolina,  etc.,  R.  R.  Co.,  76  N.  C.  5. 
So,  the  rule  exempting  the  master  from  liability  for  the  negligence 
of  a  fellow-servant  has  no  application  where  the  one  servant  is  em- 
ployed in  a  separate  and  disconnected  branch  of  the  business  from  that 
of  the  other.  Nashville,  etc.,  R.  R.  Co.  v.  Carroll,  6  Heisk.  (Tenn.) 
347.  Thus,  the  rule  does  not  apply  to  the  case  of  a  day  laborer  em- 
ployed by  a  railroad  company  from  day  to  day,  who  was  injured  in  re- 
turning from  work  on  the  company's  cars,  through  an  accident  occa- 
sioned by  the  misconduct  of  the  engine-driver.  Russell  v.  Hudson 
River  R.  R.  Co.,  5  Duer  (N.  Y.),  39;  Rya7i  v.  Chicago,  etc.,  Rail- 
way Co.,  60  111.  171 ;  S.  C,  14  Am.  Rep.  32.  Nor  to  the  case  of  a 
mere  day  laborer  on  the  track  of  the  company,  so  injured.  Toledo,  etc., 
R.  R.  Co.  V.  O'Connor,  77  111.  391.  But  see  GillshannonY.  Stony 
Brook  R.  R.  Co.,  10  Cush.  228 ;  Ryan  v.  Cumlerland  Valley  R.  R. 
Co.,  23  Penn.  St.  384.  Nor  does  the  rule  apply  where  one  servant 
employed  to  perform  his  duties  under  the  orders  of  another  superior 
servant,  is  directed  by  the  latter  to  do  an  act  not  in  the  usual  course  of 
his  diities,  and,  while  so  engaged,  is  injured  by  the  negligence  of  the 
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superior.  Union  Pacific  Bailroad  Company  v.  Fort^  17  "Wall.  553  ; 
Siegel .  v.  Schantz,  2  N.  Y.  Sup.  (T.  &  C.)  353.  See  Anderson  v. 
Morrison,  22  Minn.  274.  Nor  has  the  rule  any  application  where  the 
offending  servant  is  wanting  in  skill  or  prudence,  which  fact  is  known 
to  the  employer,  or  could  have  been  ascertained  by  him  by  reasonable 
inquiry.  New  Orleans,  etc.,  R.  R.  Co.  v.  Hughes,  49  Miss.  258 ;  Ala- 
lama,  etc.,  R.  R.  Co.  V.  Waller,  48  Ala.  459 ;  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Ruby,  38  Ind.  294 ;  S.  C,  10  Am.  Rep.  111.  And  if  a  master 
ueo-liu-ently  or  knowingly  employs  or  retains  in  his  service  those  who 
are  incompetent  and  unfit  for  the  duties  to  which  they  are  assigned,  he 
is  liable  to  respond  to  other  employees  and  servants  engaged  in  the 
same  service,  who  may  sustain  damages  by  reason  of  such  incompe- 
tence and  unfitness.  Id.;  Baulec  v.  New  YorJc  c&  Harlem  R.  R.  Co., 
62  N.  Y.  (7  Sick.)  633;  S.  C,  48  How.  399;  S.  C.  agam,  59  N.  Y. 
(14  Sick.)  356  ;  S.  C,  17  Am.  Rep.  325.  And  when  the  master  is  a 
corporation,  necessarily  acting  by  and  through  agents,  the  acts  of  its 
general  agents,  charged  with  the  employment  and  discharge  of  servants 
in  the  performance  of  that  duty,  must  be  regarded  as  the  acts  of  the 
corporation.  Id.  ;  Huntingdon,  etc.,  R.  R.  v.  Pecker,  84  Penn.  St. 
419 ;  FliJce  v.  Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  (8  Sick.)  549 ; 
S.  C,  13  Am.  Rep.  545.  See  Frazier  v.  Pennsylvania  R.  R.  Co., 
38  Penn.  St.  104 ;  Walker  v.  Boiling,  22  Ala.  294 ;  Noyes  v.  Smith, 
28  Yt.  59 ;  Harper  v.  Indianapolis,  etc.,  R.  R.  Co.,  47  Mo.  567 ;  14 
Am.  Rep.  353  ;  Mtdlan  v.  Philadelphia,  etc..  Steamship  Co.,  78 
Penn.  St.  25  ;  S.  C,  21  Am.  Rep.  2.  There  is  held  to  be  no  implied 
contract  between  the  owners  of  a  ship  and  a  pilot  whom  they  are 
compelled  to  employ,  that  the  pilot  shall  take  upon  himself  the  risk 
of  injury  from  the  negligence  of  the  shipowners'  servants.  An  action 
will,  therefore,  lie  by  the  pilot  against  the  shipowners  for  injuries 
caused  to  him  whilst  acting  as  pilot  on  board  their  vessel,  by  the  neg- 
ligence of  their  servants.  Smith  v.  Steele,  L.  R.,  10  Q.  B.  125  ;  S.  C, 
13  Eng.  R.  194. 

§  8.  Master's  neglect  to  the  injury  of  the  seryant.  A  master 
does  not  warrant  the  safety  of  his  servants  {Riley  v.  Baxendale.,  6 
Ilurlst.  &  N.  445 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  love,  10  Ind.  554; 
Toledo,  etc..  Railway  Co.  v.  Conroy,  61  111.  162;  Cohimhis,  etc.,  R. 
R.  Co.  V.  Troesch,  68  id.  545 ;  18  Am.  Rep.  578 ;  Ti7iney  v.  Boston  cfe 
Albany  R.  R.  Co.,  62  Barb.  218  ;  S.  C.  affirmed,  52  N.  Y.  [7  Sick.]  632); 
but  he  is  directly  liable  to  them,  as  much  as  to  any  one  else,  for  his 
own  negligence.  Brydon  v.  Stewart,  2  Macq.  II.  L.  Cas,  30;  Ardesco 
Oil  Co.  V.  Gilson,  63  Penn.  St.  146  ;  Fifield  v.  Northern  R.  R.  Co., 
42  N.  II.  225.     And  where  a  servant  receives  an  injury  occasioned  in 
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part  by  the  negligence  of  his  master,  and  in  part  l)j  that  of  a  fellow- 
servant,  he  can  maintain  an  action  against  his  master  for  such  injury. 
Paulmier  v,  Erie  Railway  Co.,  34  N.  J.  Law,  151 ;  Cayzer  v. 
Taylor,  10  Gray,  274. 

The  general  rule  is  that,  in  ordinary  cases,  where  a  woi'kman  is  em- 
ployed to  do  a  dangerous  job,  or  to  work  in  a  service  of  peril,  if  the 
danger  belongs  to  the  work  itself,  or  to  the  service  in  which  he  engages, 
he  will  be  held  to  all  the  risks  which  belong  to  either.  But  where 
there  is  no  danger  in  the  work  or  service  in  itself,  and  the  peril  grows 
out  of  extrinsic  causes  or  circumstances,  which  cannot  be  discovered  by 
the  use  of  ordinary  precaution  and  prudence,  the  employer  is  liable  pre- 
cisely as  a  third  person,  if  the  loss  or  injury  is  caused  by  his  neglect  or 
want  of  care.  Perry  v.  Marsh,  25  Ala.  659.  See,  also,  Baxter  \. 
Roberts,  44  Cal.  187  ;  Williams  v.  Clough,  3  Hurlst.  &  N.  258  ;  Inder- 
maur  v.  Dames,  L.  E..,  2  C.  P.  313  ;  Morgan  v.  Vale  of  Neath  Rail- 
way Co.,  5  B.  &  Sm.  570  ;  S.  C.  affirmed,  L.  R.,  1  Q.  B.  145  ;  Gihson  v. 
Pacific  R.  R.  Co.,4cQ  Mo.  1G3;  2  Am.  Rep.  497;  Cu7nlerland,etc.,  R. 
R.  Co.  v.  State,  44  Md.  283.  A  servant  has  a  right  to  repose  confidence 
in  the  prudence  and  caution  of  his  employer,  and  to  rely  upon  his  not 
putting  him  in  charge  of  implements  which,  from  improper  construction 
or  other  causes,  are  so  dangerous  that  a  prudent  man  would  not  make 
use  of  them  {LaClair  v.  St.  Paul,  etc.,  R.  R.  Co,  20  Minn.  9  ;  Fort 
Wayne,  etc.,  R.  R.  Co.  v.  Gildersleeve,  33  Mich.  133 ;  Buzzell  v. 
Laconia,  etc.,  Co.,  48  Me.  113)  ;  and  this  includes  an  obligation  to  pro- 
vide a  suitable  place  in  which  the  servant,  being  himself  in  the  exercise 
of  due  care,  can  perform  his  duty  safely,  or  at  least  without  exposm'e 
to  dangers  that  do  not  come  within  the  obvious  scope  of  his  employ- 
ment. Coontbs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572.  And 
see  Chicago,  etc.,  R.  R.  Co.  v.  Jackson,  55  111.  492  ;  8  Am.  Rep. 
661 ;  Columbus,  etc..  Railway  Co.  v.  Arnold,  31  Ind.  175 ;  Keegan 
V.  Kavanaugh,  62  Mo.  230.  And  where  a  servant  is  employed  on 
machinery,  from  the  use  of  which  danger  may  arise,  it  is  the  duty  of 
the  master  to  take  due  care,  and  to  use  all  reasonable  means  to  guard 
against  and  prevent  any  defects  from  which  increased  and  unnecessary 
danger  may  occur.  Clarice  v.  Holmes,  7  Hurlst.  &  N.  937.  And  see 
Hayden  v.  Smithville,  etc.,  Co.,  29  Gonn.  548. 

And  it  is  held  that  the  servant,  whose  duty  it  is  to  keep  ma- 
chinery in  repair,  is  not  a  fellow-servant  with  one  whose  duty  it  is  to 
use  the  same  machinery,  so  as  to  exempt  the  master  from  liability  on 
that  ground  for  an  injury  to  the  latter,  in  consequence  of  the  neglect 
of  the  former.     Shanny  v.  Androscoggin  Mills,  6Q  Me.  420. 

Where  an  emplovee  was  injured  by  the  falling  of  a  hoisting  appara- 
YoL.  lY.—  53 
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tus,  it  was  held  that  the  liability  of  the  defendants  (the  employers)  de- 
pended upon  three  facts  :  First,  that  the  method  of  attaching  the  hoisting 
rope  was  defective  and  misafe,  and  that  the  injury  was  caused  by  the 
defect.  Second,  that  the  defendants  knew  or  ought  to  have  known  of 
the  defect.  Third,  that  the  plaintiff  did  not  know  of  it,  and  had  not 
equal  means  of  knowledge.  Malone  v.  JIawley,  46  Cal.  409.  See 
Mc  Glynn  y.Brodie,  31  id.  376;  Byron  v.  New  York  State  Printing 
Telsgraph  Co.,  26  Barb.  39.  A  railroad  corporation,  which  negligently 
suffered  one  of  its  bridges  to  remain  in  an  unsafe  condition,  was  held 
liable  to  one  of  its  servants  for  injuries  sustained  by  the  giving  way  of 
the  bridge.  Harrison  v.  Central  R.  R.  Co.,  31  N.  J.  Law,  293.  So, 
where  the  plaintiff,  a  fireman  employed  by  the  defendant,  was  injnred 
by  the  explosion  of  the  boiler  of  the  locomotive  on  which  he  worked, 
the  defective  and  dangerous  condition  of  which  had  often  been  reported 
to  the  defendants,  they  were  held  liable.  Keega/n  v.  Western  R.  R.  Co., 
8  N.  Y,  (4  Seld.)  175.  So,  where  the  plaintiff  was  employed  in  the 
defendant's  mill,  and  in  consequence  of  the  want  of  a  proper  support 
to  a  privy  on  the  premises,  of  which  the  defendant  was  aware,  it  gave 
way,  injuring  the  plaintiff,  the  defendant  was  held  liable.  Ryan  v. 
Fowler,  24  N.  Y.  (10  Smith)  410.  And  where  tlie  plaintiff  was  em- 
ployed by  the  defendants  to  cut  up  the  carcases  of  cattle,  but  was  not 
informed  by  the  defendants  that  in  cutting  them  up  he  would  expose 
himself  to  danger,  on  account  of  the  diseased  state  of  the  flesh,  and  he 
was  injured  from  that  cause,  it  was  held  that  the  defendants  were  lia- 
ble, as  in  not  informing  him  of  the  fact  of  danger,  of  which  they  knew 
and  of  which  he  was  ignorant,  they  did  not  take  all  reasonable  precau- 
tions for  liis  safety,  Do/vies  v.  England,  10  Jur.  (N.  S.)  1235.  And  see 
Span  V.  Ely,  8  Hun  (N.  Y.),  255. 

In  Lewis  v.  St.  Louis,  etc.,  R.  R.  Co.,  59  Mo.  495;  S.  C,  21  Am. 
Rep.  385,  the  plaintiff,  while  intlie  defendant's  employ  as  a  bi-akeman, 
was  injured  by  a  defect  in  the  defendant's  road-bed,  of  which  tlie  sec- 
tion foreman,  whose  duty  it  was  to  keep  the  road-bed  in  repair,  had 
notice ;  and  it  was  held  that  the  negligence  of  such  foreman  was  the 
negligence  of  the  company,  and  that  tlie  defendant  was  liable. 

If  the  servant  vohmtarily  and  unnecessarily  puts  himself  in  a  place 
of  danger,  and  is  therel)y  injured,  the  master  is  not  liable.  Felch  v. 
Allen,  98  Mass.  572  ;  Sprorig  v.  Boston  d;  ABany  R.  R.  Co.,  60 
Barb.  30  ;  Corhin  v.  American  Mills,  27  Conn.  274.  And  in  sliort, 
all  that  can  1)0  required  of  the  master,  and  for  the  neglect  of  which  he 
is  responsible  to  the  servant  \\n,frst,  that  he  sluill  use  due  and  rea- 
sonable (liligeiu;e  in  ])roviding  safe  and  sound  machinery,  and  in  the 
selection  of  fellow-servants  of  comjictcnt  skill  and  prudence,  so  as  to 
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make  it  reasonably  probable  that  injury  will  not  occur  in  the  exer- 
cise of  the  employment ;  and  second^  that,  as  far  as  he  can  by  reason- 
able care,  he  shall  avoid  exposing  his  servant  to  extraordinary  risks. 
Wonder  v.  BaUhnore  d;  Ohio  R.  R.  Co.,  32  Md.  411 ;  S.  C,  3  Am. 
Rep.  143  ;  Hardy  y.  Carolina,  etc.,  Railway  Co.,  76  N.  C.  5  ;  mil  \. 
Gust,  55  Ind.  45. 

§  9.  Master  not  liable  for  the  servant's  criminal  acts.  A  mas- 
ter is  not,  as  a  general  rule,  criminally  responsible  for  the  acts  of  his 
servants,  unless  he  expressly  command  or  personally  co-operate  wath 
them.  In  criminal  cases  each  must  answer  for  his  own  acts,  and  stand 
or  fall  by  his  own  behavior.  Rex  v.  Iluggins,  2  Strange,  882  ;  S.  C, 
2  Ld.  Raym.  1574 ;  Stnrmy  v.  Smith,  11  East,  25  ;  Sloan  v.  State,  8 
Ind.  312.  See  Sweat  v.  Rogers,  6  Heisk.  (Tenn.)  117.  But  if  a  man 
does,  by  means  of  an  innocent  agent,  an  act  which  amounts  to  a  felony, 
the  employer  and  not  the  agent  is  accountable  for  that  act.  Reg.  v. 
Bleasdale,  2  Carr.  &  K.  765.  And  see  Reg.  v.  Gruncell,  9  Carr.  &  P. 
356.  So  there  are  cases  in  which  the  act  of  the  servant,  having  been 
within  the  usual  scope  of  his  employment,  has  been  considered  as  hav- 
ing been  done  by  the  implied  command  of  the  master,  and  he  has  been 
held  criminally  responsible  therefor.  Thus  the  publishers  and  proprie- 
tors of  newspapers  and  other  publications  have  been  held  liable  to 
criminal  informations  for  libels  published  by  their  servants  in  the  usual 
course  of  their  employment,  although  personally,  they  had  nothing  to 
do  with  the  publication  of  the  libels.  Rex  v.  Almon,  5  Burr.  2686  ; 
Rexr.  Baldwin,  8  Ad.  &  El.  168  ;  Rex  v.  -Walter,  3  Esp.  21.  And 
masters  have  been  held  liable  to  informations  for  penalties  incurred  by 
the  breach  of  some  statutory  regulation  by  persons  in  their  employ, 
although  tlie  masters  themselves  may  have  been  entirely  ignorant  that 
in  the  particular  instance  any  breach  of  the  law  had  been  committed. 
See  Attorney- General  v.  Siddon,  1  Cr.  &  J.  226;  Rex  v.  Dixon,  4 
Camp.  12  ;  S.  C,  3  M.  &  S.  11 ;  State  v.  Wentworth,  65  Me.  234; 
S.  C,  20  Am.  Rep.  688;  Goodhue  v.  Dix,  2  Gray,  181.  So,  accord- 
ing to  the  English  rule,  nuisters  are  liable  to  indictment  for  public 
nuisances  committed  by  their  servants,  although  the  masters  have 
nothing  to  do  personally  with  the  nuisance  complained  of.  Tuler- 
ville  V.  Stampe,  1  Ld.  Raym.  264 ;  Rex  v.  Medley  6  Carr.  &  P. 
292;  Reg.  v.  Great  North  of  England  Railway  Co.,^  Q.  B.  315; 
Smith's  Mast.  &  Serv.  148. 

§  10.  Servants  of  municipal  corporations.  Municipal  corpora- 
tions are  liable  for  the  wrongful  acts  and  neglects  of  their  servants 
and  agents  done  in  the  course  and  ^vithin  the  scope  of  their  employ- 
ment, in  the  same  manner,  and  to  the  same  extent,  as  natural  persons. 
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Scott  V.  May 07',  etc.,  of  2lanchester,  37  Eng.  Law  &  Eq.  495  ;  Clarh  v. 
Washington,  12  Wheat.  40  ;  Meares\.  Wilmington,  9  Ired.  (N.  C.)  73  ; 
Hildreth  v.  C«7y  o/*  Lowell,  11  Gray,  345  ;  Dayton  v.  Pease,  4  Ohio 
St.  80  ;  Z6«  V.  Fz/^^^e  o/  &?nf/y  Hill,  40  N.  Y.  (1  Hand)  442  ;  Bi(f- 
falo,  etc.,  Turn-pike  Co.  v.  City  of  Buffalo,  58  N.  Y.  (13  Sick.) 
639.  The  difficulty  usually  experienced  is  in  determining,  in  any  par- 
ticular case,  whether  the  negligent  employee  is  the  servant  of  the  mu- 
nicipality. As  aiding  in  such  determination,  the  distinction  should 
be  observed  between  an  exercise  of  those  legislative  powers  which  a 
municipal  corporation  holds  for  public  purposes,  and  as  part  of  the 
govermnent  of  the  country,  and  those  private  franchises  which  belong 
to  it,  as  a  creature  of  the  law.  "Within  the  sphere  of  the  former,  it 
enjoys  the  exemption  of  the  government  from  responsibility  for  its 
own  acts,  and  for  the  acts  of  those  who  are  independent  corporate 
officers,  deriving  their  rights  and  duties  from  the  sovereign  power. 
Eastman  v.  Meredith,  36  N.  H.  284 ;  Fisher  v.  Boston,  104  Mass. 
87  ;  6  Am.  Rep.  196 ;  Maxmilian  v.  Mayor,  62  N.  Y.  (17  Sick.)  160  ; 
S.  C,  20  Am.  Rep.  468  ;  Mead  v.  New  Haven,  40  Conn.  72  ;  S.  C,  16 
Am.  Rep.  14 ;  Elliott  v.  Philadelphia,  75  Penn.  St.  347  ;  S.  C,  15  Am. 
Rep.  591  ;  Ogg  v.  Lansin^j,  35  Iowa,  495  ;  S.  C,  14  Am.  Rep.  499. 
But  where,  in  the  exercise  of  those  private  franchises  which  belong  to  it 
as  a  creature  of  the  law,  it  is  responsible  for  the  acts  of  those  who 
are  in  law  its  agents,  though  they  may  not  be  appointed  by  itself.  Id.  ; 
Grimes  v.  Keene,  52  N.  II,  330  ;  Hardy  v.  Keene,  id.  370 ;  County 
Conmiissioners  v.  Duchett,  20  Md.  468  ;  Prather  v,  Lexington,  13  B. 
Monr.  (Ky.)  559  ;  Alcorn  v.  Philadelphia,  44  Penn.  St.  348.  And  see 
Oliver  V.  WorcesUr,  102  Mass.  489,  499  ;  S.  C,  3  Am.  Rep.  485, 
where  this  distinction  is  very  clearly  stated  and  illustrated.  See  post, 
title  Municipal  Corporations. 

§  11.  Servants  of  private  corporations.  See  vol.  II,  72,  337.  In 
respect  to  wrongs,  the  same  rule  is  now  applied  to  corporations  as  to 
individuals.  The  act  of  the  agent  is  the  act  of  the  principal  as 
much  in  one  case  as  in  the  other.  A  corporation  will,  therefore,  be 
Ha]>le  for  an  injury  done  by  its  servants,  if,  under  like  circumstances, 
an  individual  would  be  responsible.     Turnpike  Cmnpany  v.   Rutter, 

4  Sorg.  tfe  R.  6  ;  First  Baptist  Church,  v.  Schenectady,  etc.,  R.  R.  Co., 

5  ]'>arb.  79  ;  Lee  v.  Village  of  Sandy  Hill,  40  N.  Y.  (I  Hand)  442  ; 
Albert  v.  Savings  Bank  of  Baltimore,  1  Md.  Ch.  407;  Bargate  v. 
Shorti'idge,  31  Eng.  Law  &  Eq.  44 ;  Sharrod  v.  London  Railway 
Co.,  4  Exch.  585 ;  Baers  v.  IfouHntonic  It.  R.  Co.,  19  Conn.  566; 
Michigan  Central  R.  It.  Co.  v.  Dolan,  32  Mich.  510. 
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CHAPTER  XCV. 

MINES  AND  MtNING. 
ARTICLE  I. 

OF    MINES    AND    MINERALS  GENERALLY. 

Section  1.  Definition.  Minerals  are  fossil  bodies  or  matters  dug 
out  of  mines  or  quarries,  whence  any  thing  may  be  dug.  2  Bouv.Law 
Diet.  180.  The  term  "  mineral  "  comprises  all  substances  which  now 
form,  or  which  once  formed,  part  of  the  solid  body  of  the  earth,  both 
external  and  internal,  and  which  are  destitute  of  animal  or  vegetable 
life  and  incapable  of  supporting  either.  It  embraces  the  bare  granite 
of  the  loftiest  mountain  and  the  deepest  hidden  diamonds  and  metal- 
lic ores.  Earl  of  Rosse  v.  Wainman,  14  M.  &  W.  859  ;  S.  C,  2 
Exch.  800;  15  L.  J.  Exch.  67  ;  MicUethioaU  v.  Winter,  6  Exch.  644; 
S.  C,  20  L.  J.  Exch.  313  ;  5  Eng.  Law  &  Eq.  526. 

A  mine  is  an  excavation  in  the  earth  for  the  purpose  of  obtaining 
minerals  ;  and  it  may  be  either  by  excavating  a  portion  of  the  surface, 
as  is  common  in  some  classes  of  gold  mines,  or  almost  entirely  beneath 
the  surface.  2  Bouv.  Law  Diet.  180.  It  is  the  pit  or  excavation  in  the 
earth  from  which  the  ore  is  taken.  The  ore  may  extend  indefinitely, 
but  the  mine  is  the  pit  from  wliich  it  is  extracted.  Shaw  v.  Wallace, 
1  Dutch.  (N.  J.)  453. 

A  reservation,  in  an  act,  of  "  mines  and  minerals  within  and  under  " 
lands,  includes  stone  used  for  road-making  and  paving,  and  quarries,  as 
well  as  underground  mines.  Midlamd  R.  Co.  v.  ChecMey,  L.  E..,  4  Eq. 
19. 

§  2.  Ownership  of  minerals.  Mines  of  gold,  silver  and  the  precious 
stones  belong  to  the  sovereign  (1  Plowd.  310 ;  3  Kent's  Com.  378,  n.)-, 
but  they  are  held  by  him  concurrently  with  the  ownership  of  the  soil, 
and  pass  by  a  grant  of  the  land  without  exception  or  reservation.  Fre- 
mont V.  Flower,  17  Cal.  199.  In  most  of  the  royal  charters  under  which 
this  country  was  settled  the  grant  of  the  soil  expressly  includes  "  all 
mines,"  as  weU  as  every  other  thing  included  or  borne  in  or  upofi  it, 
reserving  as  a  rent  only,  in  the  reddendum,  one-fourth  or  one-fifth  part 
of  all  the  gold  and  silver  ore,  to  be  delivered  at  the  pit's  mouth,  free  of 
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charge.  Bainb.  Mines  and  Mining,  n.  pp.  37,  38.  The  rule  seems  now 
to  be  finally  settled  that  to  the  owner  of  the  soil,  whether  the  govern- 
ment or  a  private  individual,  the  minerals  belong  as  a  part  of  the  land, 
and  not  to  the  government  as  an  incident  of  sovereignty.  Ah  Ilee  v. 
Crippen,  19  Cal.  491 ;  Miniivg  Co.  v.  Boggs,  3  Wall.  304 ;  S.  C,  14 
Cal.  279 ;  UniUd  Slates  v.  Castillero,  2  Black  (U.  S.),  17 ;  United  States 
V.  Parrott,  1  McAll.  271  ;  Fremont  v.  United  States,  17  How.  (U.  S.) 
542.     See  Goldhill  Q.  M.  Co.  v.  Ish,  5  Oreg.  104. 

Prima  facie,  the  owner  of  land  is  entitled  to  the  surface  itself,  and 
all  below  it,  ex  jure  naturoe  /  those  who  seek  to  derogate  from  that 
right  must  do  so  by  some  grant  or  conveyance.  Rowbotham  v.  Wilson, 
3  El.  &  El.  752 ;  Curtis  v.  Daniel,  10  East,  273  ;  Barnes  v.  Mawson, 
1  M.  &  Sel.  84.  But  a  mine  may  form  a  distinct  possession  and  a  dif- 
ferent inheritance  from  the  land.  CuUen  v.  Rich,  Bull.  N.  P.  102  ;  S. 
C,  2  Str.  1142.  And  it  is  an  occurrence  quite  common  in  mining 
districts  for  the  ownership  of  the  soil  to  be  vested  in  one  person,  and 
that  of  the  mines  in  another.  Stewart  v.  Chadwich,  8  Clarke  (Iowa), 
463;  Adam\.  Briggs  Iron  Co.,  7  Cush.  361.  And  there  may  be 
distinct  ownerships  in  different  descriptions  of  mineral,  and  in  different 
deposits  or  strata  of  the  same  kind  of  mineral.  Thus,  one  person  may 
be  entitled  to  the  iron,  and  another  to  the  limestone ;  one  seam  or 
stratum  of  coal,  in  the  same  lands,  may  belong  to  a  third  person,  and 
another  distinct  seam  to  a  fourth  owner.  Bainb.  4,  5 ;  RtjcJi'man  v. 
Gillis,  57  N.  Y.  (12  Sick.)  68  ;  S.  C,  15  Am.  Rep.  464.  Coal  aiid  mineral 
in  place  are  land,  and  the  owner  of  the  mineral  right  has  a  heredita- 
ment distinct  from  the  surface.  Caldwell  v.  Fulton,  31  Penn.  St.  475. 
But  where  there  is  not  an  exclusive  right  to  dig  all  the  coal,  it  is  an  in- 
corporeal hereditament.  Dark  v.  Johnston,  55  Penn.  St.  164.  Where 
the  mineral  in  freehold  lands  is  adversely  claimed,  the  claim  must  be 
distinctly  established  against  the  owner  of  the  surface.  Rowhotham  v. 
Wilson,  3  El.  &  El.  752.  The  rights  of  the  grantee  of  the  minerals 
depend  on  the  terms  of  the  deed  by  which  they  are  conveyed ;  and 
under  a  grant  of  minerals  a  power  to  get  them  is  a  necessary  incident. 
In  the  absence  of  documentary  evidence,  or  in  opposition  to  it,  a  title 
to  minerals  may  be  made  out  by  ]>roof  of  acts  of  ownership  and  length 
of  ]K)ss('ssion.  Barnes  v.  Ma/vson,  1  Maule  &  Selw.  77 ;  Desloge  v. 
Pear<-i'^  38  Mo.  588.  But  reputation  of  ownership  alone  is  not  sutifi- 
cient  to  rcjiel  the  ])resumption  of  law  in  favor  of  the  owner  of  the 
surface.  It  must  be  a('('oni]);ini('<l  with  a  uniform  us;igo  and  exercise  of 
thetjght,  resting  on  clear  and  indiKputable  facts.  Barnes  v.  Mawson, 
1  Maule  &  Selw.  77.  Ihit  wliere  tliere  has  once  been  a  severance  of  the 
title  to  the  surfiu-e  fi'(»iii  the  title  to  the  minerab  below  it,  potjSOtisioQ  of 
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the  surface,  without  proof  of  possession  of  the  mineral  strata,  will  not 
avail  to  establish  title  to  the  minenils  by  adverse  possession.  There 
should  be  possession  of  the  mine  or  mineral  strata  as  such.  Caldwell  v. 
Cojpeland,  37  Penn.  St.  427;  Arnold  v.  Siemens,  24  Pick.  106. 

"When  the  absolute  title  to  streets  is  vested  in  the  trustees  of  a  town, 
and  not  merely  an  easement  over  them,  for  the  use  of  the  public,  the 
trustees  own  the  coal  which  is  under  the  surfacQ  of  such  streets. 
Hawesville  v.  Jlawes,  6  Bush  (Ky.),  232. 

When  the  surface  and  minerals  belong  to  separate  owners,  the  owner 
of  the  surface  is  priintia  facie  entitled  to  the  support  of  the  subjacent 
strata  ;  and  the  owner  of  the  minerals  is  bound  so  to  work  the  mines 
as  to  leave  sufficient  support  for  tlie  surface  ;  but  these  rights  may  be 
varied  by  express  stipulation.  Smart  v.  Morton,  30  Eng.  Law  &  Eq. 
385  ;  Marvin  v.  Brev^der  Iron  Mining  Co.,  55  N.  Y.  (10  Sick.)  538 ; 
S.  C,  14  Am.  Eep.  322  ;  Coleman  v.  Chadwick,  80  Penn.  St.  81 ;  21 
Am.  Rep.  93 ;  Horner  v.  Watson,  79  Penn.  St.  242 ;  S.  C,  21  Am. 
Eep.  55;  Ryckman  v.  Oillis,  57  K  Y,  (12  Sick.)  68;  S.  C,  15  Am. 
Rep.  464. 

I)}^  statute  the  mineral  lands  of  the  United  States  are  open  to  pur- 
chase' l)y  the  citizens,  under  the  reguhitions  prescribed  by  law  and 
according  to  the  local  customs  or  rules  of  the  mines  in  the  several  min- 
ing districts,  so  far  as  the  same  are  applicable  and  not  inconsistent  with 
the  laws  of  the  United  States.  See  U.  S.  Rev.  Stat.,  p.  427,  §  2319. 
And  there  is  no  presumption  of  a  grant  in  favor  of  the  possessors  of 
public  lands  as  against  a  grantee  of  the  United  States,  Doran  v.  R. 
JR.  Co.,  24  Cal.  245  ;  JTremontv.  Seals,  18  id.  433.  But  in  a  possessory 
action  between  persons,  in  any  court  of  the  United  States,  for  the 
recoveiy  of  any  mining  title,  or  for  damages  to  any  such  title,  the  fact 
that  the  paramount  title  to  the  lands  in  which  such  mines  He  is  in  the 
United  States,  shall  have  no  effect ;  but  each  case  shall  be  adjudged  by 
the  law  of  possession.  U.  S.  Rev,  Stat.,  p.  171,  §  910.  See,  also, 
Hughes  v.  Devlin,  23  Cal.  501. 

Aq  alien  who  has  never  declared  his  intention  to  become  a  citizen,  is 
not  a  qualified  locator  of  mining  ground,  and  he  cannot  hold  a  mining 
claim  either  by  actual  possession  or  by  location  against  one  who  con- 
nects himself  with  the  government  title  by  compliance  with  the  mining 
law.  Golden  Fleece  y.  Cable  Consolidated  Mining  Co.,  12  Nev.  312. 
See  Territory  of  Montana  v.  Lee,  2  Mont.  124. 

Possession  of  public  mineral  lands  is  good  against  strangers  except 
where  it  is  held  and  used  by  such  possessor  for  grazing  or  agriculture 
and  is  entered  upon  bona  fide  for  mining  plurposes.  Lentz  v,  Victor,  17 
Cal.  271  ;  Rupley  v.  Welch,  23  id.  453. 
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Ore  rights,  when  severed  from  the  land  and  owned  hy  tenants  in 
common,  are  to  he  regarded  as  real  estate.  Jlartford,  etc.,  Ore  Co.  v. 
Miller,  41  Conn.  112. 

§  3.  Right  to  work  mines.  "  If  a  man  hath  land  in  which  there  is 
a  mine  of  coals,  or  of  the  like,  and  niaketh  a  lease  of  the  land  (witli, 
out  mentioning  any  mines)  for  life  or  for  years,  the  lessee  for  such 
mines  as  were  ope/i  at  the  time  of  the  lease  made,  may  dig  and  take  the 
profits  thereof.  But  he  cannot  dig  for  any  7iew  mines  that  were  not 
open  at  the  time  of  the  lease  made,  for  that  should  be  adjudged 
waste,  and  if  there  be  open  mines,  and  the  owner  make  a  lease  of  the 
land,  with  the  mines  therein,  this  shall  extend  to  the  open  mines  only, 
and  not  to  any  hidden  mine ;  but  if  there  be  no  open  mine,  and  the 
lease  is  made  of  the  land  together  with  all  mines  therein,  there  the 
lessee  may  dig  for  mines  and  enjoy  the  benefit  thereof,  otherwise  those 
words  should  be  void."  Co.  Litt.  54  b.  ;  Saunders'  Case,  5  Co.  12. 
And  see  Freer  v.  Stotenhur,  36  Barb.  641 ;  FindlayY.  Smith,  6  Munf. 
(Ya.)  134  ;  Reed  v.  Reed,  1  C.  E.  Green's  Ch.  (N.  J.)  248.  And  if 
mines  are  already  opened,  or  if  the  lease  permits  their  being  opened, 
the  tenant  may  work  them  even  to  exhaustion.  Kier  v.  Peterson,  41 
Penn..  St,  361.  And  if  mining  be  the  pui*i:)Ose  of  the  lease,  the 
tenant  may  mine,  although  he  does  not  pay  the  rent.  Heil  v.  Strong, 
44  Penn.  St.  264.  He  may  open  new  pits  for  the  purpose  of  pursuing 
the  same  veins  which  were  open  when  he  came  into  possession  of  the 
estate.  Clavering  v.  Cla/veri7ig,  2  P.  Wms.  388 ;  Kier  v.  Peterson,  41 
Penn.  St.  361.  And  a  tenant  for  life  without  impeachment  of  waste 
may  open  and  dig  mines  at  his  own  pleasure.  Tracy  v.  Tracy,  1 
Yern.  23  ;  Aston  v.  Aston,  1  Yes.  264.  An  estate  by  the  curtesy  and 
an  estate  in  dower  are  estates  for  life,  and  the  tenants,  although  pun- 
ishable for  waste,  may,  like  other  tenants,  work  open  mines.  Stoughton 
V.  Leigh,  1  Taunt.  402.  But  it  would  seem  that  they  should  not,  in 
such  working,  exceed  a  just  proportion  of  the  whole.  See  Hastings 
V.  CriMicMeton,  3  Yeates  (Penn.),  261. 

Coparceners,  joint  tenants,  and  tenants  in  common,  may  either  effect 
a  partition  or  concur  in  working  or  demising  the  mines  for  the  connnon 
benefit.  But  any  one  of  the  owners  may  work  or  demise  his  or  hei 
own  share  witliout  reference  to  the  others.  Simpson  v.  Tcllmr-ight,  2 
Lutw.  1247;  Oii'cii  v.  Morton,  24  Cal.  373.  A  majority  in  interest, 
])Ut  n(»t  in  numbers,  cantrols  the  working  of  mines,  but  this  power 
must  be  projx'rly  exercised  forthe  V)cnefit  of  all.  Dougherty  \.  Creary, 
30  Cal.  290.  Those  who  do  not  co-operate  may  call  the  workers  to  an 
account  and  claim  their  prpportion  of  the  net  profits.  Barnum  v. 
La^idon,  25  Conn.  137. 
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The  tenant  in  possession  nuist  pay  a  fair  yearly  rental.  Early  v. 
Friend^  16  Gratt.  (Va.)  21.  And  his  possession  is  the  possession  of  all 
the  co-tenants  except  when  he  does  some  decisive  act  amounting  to  an 
ouster  of  thetn.  Van  YalkenJmrg  v.  Ilvff^  1  Nev.  142.  And  if  one 
tenant  in  common  put  a  party  in  possession,  his  co-tenant  caimot  dispos- 
sess him,  except  upon  notice  or  other  act  terminating  the  tenancy.  Ord 
V.  CJiester^  18  Cal.  77.  But  a  tenant  in  common  may,  as  against  a 
stranger,  recover  the  entire  premises  in  ejectment,  but  only  his  own  pro- 
portion of  the  rents  and  profits.  MulUr  v.  Boggs,  25  Cal.  175 ;  Smith 
V.  Starkweather,  5  Day  (Conn.),  207.  See  Bullion  Mining  Co.  v. 
Croesus,  etc.,  Co.,  2  Nev.  169.  One  tenant  in  common  cannot  so  dispose 
of  his  interest  in  the  soil  to  one  person  and  his  interest  in  the  minerals 
to  others,  as  to  make  his  former  co-tenant  "  divide  the  soil  or  general 
estate  with  one  set  of  co-tenants  and  the  mines  and  ores  with  another  or 
many  other  sets  of  co-tenants."  Adam  v.  Briggs  Iron  Co.,  7  Cush. 
(Mass.)  361. 

A  mortgagee  in  possession,  unless  he  shows  the  security  to  be  in- 
sufficient, has  no  right  to  open  new  mines.  If  he  does  work  them  he 
will  be  charged  with  all  the  receipts  from  the  mines,  without  any 
allowance  for  the  expenses  in  opening  and  working  them.  Thorney- 
croft  V.  Crockett,  16  Sim.  445 ;  S.  C,  2  II.  L.  Cas.  239. 

As  a  general  rule,  the  bare  right  to  work  mines  will  be  accompanied 
with  the  right  to  use  so  much  of  the  surface  as  is  strictly  necessary  and 
reasonable  to  enable  him  to  carry  on  mining  operations.  Rogers  \. 
Taylor,  1  Hurl.  &  N.  706 ;  S.  C,  26  L.  J.  Exch.  203  ;  38  Eng.  Law 
&  Eq.  574 ;  Turner  v,  Reynolds,  23  Penn.  St.  1 99.  But  a  person 
entitled  to  the  minerals  under  the  land  of  another,  with  hcense  to 
make  a  mine  shaft  opening  into  it,  is,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  under  a  legal  obligation  to  the  owner  of  the 
surface  soil  to  fence  the  shaft  so  as  to  prevent  its  being  a  source  of 
danger  to  his  cattle  which  may  be  upon  it ;  and  is  liable  to  an  action 
for  injury  accruing  to  those  cattle  for  want  of  such  fencing.  In  re 
Williams  v.  Groucott,  4  B.  &  S.  149. 

The  Revised  Statutes  of  the  United  States,  pp.  427-434,  regulate 
the  locating  and  working  of  mining  claims  upon  the  public  lands. 
These  are  governed,  too,  in  some  degree,  by  the  local  mining  laws  and 
customs,  which  constitute  the  American  common  law  on  mining  for 
the  precious  metals.     King  v.  Edwards,  1  Mont.  235. 

And  any  citizen  who  is  entitled  to  locate  a  lode  on  the  public 
domain  may  perform  all  necessary  acts  of  appropriation  and  develop- 
ment through  the  agency  of  others.  Murley  v.  Ennis,  2  Col.  T.  300. 
The  authority  of  general  agents  in  charge  of  mines  will  be  recognized 
YoL.  IV.— 54 
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without  proof  as  covering  all  the  ordinary  local  business  of  the  con- 
cern ;  and  jiersons  dealing  with  them  have  a  riglit,  in  the  absence  of 
notice  to  the  contrary,  to  assume  they  have  such  power.  Adams 
Mhiiyuj  Co.  V.  Senter,  26  Mich.  Y3. 

The  rules  and  customs  of  miners  that  require  locators  to  do  a  certain 
amount  of  work  upon  their  claims  are  conditions  precedent ;  and  the 
law  presumes  that  such  locatoi"s  forfeit  their  rights  to  possess  and 
mine  the  same  by  a  failure  to  comply  therewith,  although  no  penalty 
is  specified  in  such  rules  and  customs.  King  v.  Edwards^  1  Mon.  T. 
235. 

Upon  discovering  a  lode,  the  locator  is  entitled  to  a  reasonable  length 
of  time  in  which  to  perfect  the  development  which  the  local  law 
requires.  While  holding  possession  for  this  purpose,  his  right  to  the 
lode  is  complete  and  cannot  be  conveyed  except  by  deed.  If  the 
locator  admits  another  to  the  possession  with  him,  this  will  amount  to 
an  abandonment  j?ro  tanto  and  a  re-taking  by  the  party  admitted,  upon 
which  they  will  become  interested  in  the  lode,  jointly  or  otherwise, 
according  to  the  terras  of  their  agreement.  In  these  particulars  the 
rule  is  the  same  when  applied  to  the  re-location  of  an  abandoned  claim. 
Murleij  V.  Eihnis,  2  Col.  T.  300.  By  the  act  of  Congress  of  July  2G, 
1866,  the  general  government  extended  to  all  in  possession  of  mining 
claims,  and  to  aU  subsequently  locating  and  denouncing  mines  contain- 
ing the  precious  metals,  a  guaranty  of  protection  in  theii  occupancy 
so  long  as  the  mines  were  operated.  Gold  Hill  Quartz  Mining  Co. 
V.  Ish,  5  Oreg.  104. 

Where  several,  as  tenants  in  common,  locate  a  mining  claim  on  the 
pubHc  lands,  and  by  a  failure  to  comply  with  the  lociil  mining  laws 
forfeit  the  same,  it  may  be  re-located  b}"^  a  part  of  them  along  with 
others  not  interested  in  the  first  location  ;  and  those  whose  names  are 
left  out  in  the  notice  of  re-location,  cease  to  have  any  interest  in  the 
mine.  Strang  v.  Ryan,  46  Cal.  33.  And  where  the  claim  has  been 
lost  by  reason  of  a  failure  to  make  the  renewals  of  the  notice  re(piired 
by  the  mining  laws,  and  one  of  the  joint  locators  afterward  renews  the 
lociition,  stating  that  it  is  a  renewal  and  not  a  new  location,  the  renewal 
will  inure  to  the  benefit  of  all  the  locators.  Id. 

The  owner  and  possessor  of  a  mining  claim  on  public  land  has  a 
right  to  prevent  any  siilwecpient  comer  from  erecting  or  constructing 
any  superstructure,  cut  or  ditch  on  his  claim,  unless  the  right  to  con- 
structt  the  same  be  given  by  some  mining  custom  or  regulation  (Correa 
v.  Frlctas.^  42  Cal.  33!)) ;  or  unless  he  shows  a  necessity  therefor,  and 
pays  the  damages.     Noteware  v.  Sterns,  1  Mon.  T.  311. 

A  notice  oi  location  of  a  mining  claim  is  sullicicnt  if  ])laced  in  such 
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reasonable  proximity  and  relation  to  the  lc(lii:c,  as  in  connection  with  the 
work  done  nnder  it  to  giv^e  notice  to  all  comers  wliat  ledge  is  intended. 
Phillpotts  V.  Blasdel,  8  Nev.  61. 

The  words  "  Pocotillo  Mine"  as  u.se<l  in  a  contract  to  designate  certain 
mining  gronnd  therein  specilicallj  dcjscribed  do  not  apj)ly  to  a  larger 
tract  of  gronnd  afterward  known  as  the  Pocotillo  Mine.  Brandow 
V.  Pocotillo^  etc.,  Minimj  Co.,  6  Nev.  169. 

§  4.  Rights  of  way,  water,  etc.  Thongh  a  right  of  way  is  neces- 
sarily incident  to  tlie  right  to  work  mines,  yet  necessity  merely  cannot 
create  a  right  of  way  independently,  of  some  former  nnity  of  owner- 
ship of  the  two  parcels,  or  of  an  implication  of  a  grant  or  reservation 
of  snch  right,  or  of  a  right  established  by  prescription.  Tracy  v. 
Atherton,  35  Vt.  52 ;  Ogden  v.  Grove,  38  Penn.  St.  487 ;  Gayford  v. 
Moffatt,  L.  R.,  4  Ch.  App.  133.  Generally  the  right  of  waj^,  if  reqnired, 
is  expressly  reserved  in  grants,  and  if  way-leave  to  carry  coals  be  re- 
served, the  coal  owner  wonld  have  a  right  to  lay  snch  roads  as  would  aid 
him  most  beneficially  in  the  carriage  of  the  coals.  Senhousc  v.  Chris- 
tian, 1  T.  E.  560 ;  Daiid  v.  Kinyscote,  6  M.  &  W.  196  ;  Bishop  v. 
North,  11  M.  &  W.  418;  S.  C,  12  L  J.  (N.  S.)  Exch.  362.  And 
where  the  right  is  given  to  work  all  mines  in  a  certain  inclosnre,  witli 
all  convenient  ways  for  those  purposes,  and  for  working  and  mining  the 
mines  and  quarries  belonging  to  the  see  of  Durham,  wheresoever  situate, 
the  grantee  would  be  entitled  to  carry  over  the  inclosed  lands  as  well 
the  minerals  of  those  lands  as  those  from  any  other  mines  of  the  see, 
but  the  right  would  not  extend  to  the  produce  of  any  other  mines. 
Midgley  v.  Richardson,  14  M.  &  W.  595 ;  S.  C,  15  L.  J.  (N.  S.) 
Exch.  257. 

If  a  lessor  grant  a  w%ay  and  afterward  acrpiire  a  power  to  render 
that  grant  effectual,  he  cannot  be  allowed  to  defeat  it.  Newmarch  v. 
Brandling,  3  Swanst.  99, 

When  a  wagon  or  other  way  has  been  used  for  mining  purposes,  no 
right  of  way  will  be  acquired  by  private  persons,  or  by  the  public 
during  such  user  by  any  lapse  of  time,  as  an  enjoyment  of  that  kind 
will  not  be  as  of  right.  Arkwright  v.  Gell,  5  M.  &  W.  203.  And 
when  a  right  of  way  or  any  other  easement  is  granted  for  purposes 
partly  connected  with  land  and  partly  for  other  extraneous  purposes, 
the  riglit  to  the  former  only  is  capable  of  transfer  to  subsequent  pur- 
chasers. Achroyd  v.  Smith,  19  L.  J.  (N.  S.)  C.  P.  315  ;  S.  C,  10  C. 
B.  164.  If  such  a  grant  or  license  be  given  by  deed,  it  is  revocable  on 
breach  of  the  agreement.  Barraclough  v.  Johnson,  8  Ad.  &  El.  99. 
If  not  given  by  deed,  it  is  revocable  without  cause,  at  any  time.  New- 
march  V.  Brandling,  2  Swanst.  99. 
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Special  riglits  may  exist  in  the  use  of  water,  by  tlie  consent  of  those 
haAring  the  same  equaUty  of  right,  shown  either  by  actual  grant  or 
license,  or  by  prescription  founded  on  uninterrupted  enjoyment. 
Baxendale  v.  McMurray,  L.  E..,  2  Ch.  790 ;  McCulhim  v.  'Water  Co., 
54  Penn.  St.  40 ;  Sampson  v.  Burnside,  13  N.  H.  264 ;  Bahcock  v. 
UtUr,  1  Keyes  (N.  Y.),  397;  S.  C,  32  How.  439.  These  rights  will  be 
strictly  guarded  within  their  allowed  limits,  and  any  new  purpose  or 
use,  which  may  sensibly  aggravate  the  previous  disturbance,  caimot  be 
engrafted  on  any  former  acquired  right.  Brown  v.  Best,  1  Wils.  174 ; 
Bealey  v.  Shaw,  6  East,  208 ;  Wood  v.  Sutdife  2  Sim.  (N.  S.)  163 ; 
S.  C,  8  Eng.  L.  &  Eq.  217 ;  McCallwn  v.  Gennantown  Water  Co.,  54 
Penn.  St.  48. 

A  lessee  of  mines  with  a  general  right  to  use  surface-water  cannot 
claim  the  water  of  a  stream  flowing  along  the  boundary  of  the  lands 
as  a  proprietary  right.  Insole  v.  James,  1  Ilurl.  &  N.  243  ;  S.  C.,.37 
E.  L.  &  Eq.  523.  But  a  right  to  discharge  water  which  had  been  used 
for  the  precipitation  of  minerals  and  rendered  noxious  may  be  gained 
by  user.  Wright  v.  Williams,  1  M.  &  W.  77.  And  the  right  to 
throw  refuse  from  mines  into  a  natural  stream  may  be  asserted  either 
by  prescription  or  by  custom.  Carlyon  v.  Lovering,  1  Hurl.  &  N.  784 ; 
S.  C,  26  L.  J.  Exch.  251 ;  40  E.  L.  &  Eq.  448. 

If  an  artificial  stream  has  been  used  and  enjoyed  in  such  a  manner, 
and  for  such  a  time,  as  would  give  adverse  riparian  rights  in  the  case 
of  a  natural  stream,  the  same  rights  may  be  acquired  in  the  artificial 
stream.  SutoUffe  v.  Booth,  32  L.  J.  Q.  B.  136  ;  Gaved  v.  Martyn, 
19  C.  B.  (N.  S.)  732 ;  S.  C,  34  L.  J.  C.  P.  353. 

The  mining  ditches  of  those  parts  of  the  United  States  where  the 
precious  metals  are  mined  may  be  classed  under  the  head  of  artifical 
water-courses.  The  doctrine  of  the  common  law,  declaratory  of  the 
rights  of  riparian  proprietors  respecting  the  use  of  running  waters,  are 
inapplicable,  or  ap])licable  only  in  a  very  limited  extent  to  the  necces- 
Bities  of  miners  and  inadccpiate  to  their  protection ;  their  prior  ap- 
propriation gives  the  better  right  to  running  waters  to  the  extent,  in 
quantity  and  quality,  necessary  for  the  uses  to  which  the  water  is  ap- 
plied. Atchison  v,  Peterson,  20  Wall.  508 ;  Union  Water  Co.  v. 
Crary,  25  Cal.  505 ;  Lohdell  v.  Hall,  3  Nev.  507.  But  such  jirior 
right  does  not  give  the  exclusive  use  of  the  channel.  Butte,  etc.,  Co. 
V.  Vaughn,  11  Cal.  143.  And  the  first  appropriator  has,  by  virtue  of 
liis  appropriation,  the,  right  to  the  use  and  enjoyment  of  the  water  as 
against  other  claimants,  only  to  the  extent  of  his  original  aj)proj)ria- 
tion.  HiU  v.  Smith,  27  Cal.  476  ;  Lohdell  v.  Simpson,  2  Nev.  274. 
And  his  right  to  the  continued  use  of  the    water  for  the  purpose  for 
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wliich  lie  first  appropriated  it,  is  violated  by  any  deterioration  of  its 
quality  for  such  purpose.  Bulte,  etc.,  Co.  v.  Vauyhn,  II  Cal.  143. 
lie  iiinst  use  it  so  as  not  to  injure  orchards  and  gardens  alon<^  the 
stream,  which  were  inclosed  and  planted  before  the  water  was  appro- 
priated. Wixon  V.  Bear  River,  etc.,  Co.,  24:  Cal.  307.  The  owner  of 
a  saw-mill  u]K)U  a  stream,  the  waters  of  which  are  used  under  a  prior 
appropriation  for  niininij^  ])ur])oses,  will  not  be  permitted  unnecessarily 
to  throw  saw-dust  into  the  water.  Water  Co.  v.  Fletcher,  23  Cal.  4S1. 
And  how  far  a  raining  custom  to  let  tailings  run  free  down  a  gulch 
without  any  hindrance  can  interfere  with  and  destroy  the  mining 
operations  and  ground  of  persons  locating  for  mining  purposes  in  the 
same  gulch  below,  and  after  such  custom  or  regulation  has  been  estab- 
lished is  determined  in  Lincoln  v.  Rod<jers,  1  Mon.  T.  217. 

The  prior  appropriator  of  water  for  mining  purposes   at  a  certain 
point  can  extend  his  ditch  and  use  tlie  water  to  the  extent  of  his  appro- 
priation, at  any   other  point,  for  the  same  oj"  a   different   purpose. 
Woohnan  v.  Garringer,  1  Mon.  T.  535. 

As  between  ditch-owners  and  miners  using  the  waters  of  a  stream  for 
mining  purposes,  the  law  does  not  tolerate  the  smallest  amount  of  injury 
by  one  to  the  prior  rights  of  another.  Hill  v.  Smith,  27  Cal.  476.  But 
where  the  head  of  the  plaintiff's  ditch  was  fifteen  miles  below  the  defend- 
ant's mining  ground,  yet  the  plaintiff  could  not  have  an  injunction  re- 
straining the  defendant  from  working  the  ground,  although  the  plaintiff 
was  the  first  appropriator,  and  the  defendant's  working  the  ground 
caused  him  some  expense.  Atchison  v.  Peterson,  1  Mon.  T.  5(51. 
Ditch  property  is  real  estate  (Clark  v.  Willett,  35  Cal.  534) ;  and  the 
conveyance  of  a  mining  ditcli  is  not  to  be  regarded  as  a  grant  of  a 
mere  easement  or  incorporeal  hereditament.  Jieed  v.  Spicer,  27  Cal, 
57.  The  continued  adverse  uninterrupted  possession,  use  and  enjoy- 
ment, for  five  years,  of  water  used  for  mining  purposes,  is  sufficient  to 
justify  the  presumption  of  a  grant.  Union  Water  Co.  v.  Crary,  25 
Cal.  504. 

Where  a  mining  company  owns  a  mining  claim  and  buys  a  water 
ditch  "  and  the  water  rights  thereto  appertaining,"  they  do  not  neces- 
sarily become  appurtenances  of  the  mining  claim  ;  and  where  the 
ditch  leads  out  of  a  creek,  a  portion  of  whose  waters  are  used  in  workino- 
the  above  claim,  it  does  not  follow  that  the  ditch  is  rendered  such  an 
appurtenance.     Quirh  v.  Falk,  47  Cal.  453. 

Miners  are  bound  in  the  use  of  their  ditches  to  such  care  to  p>revent 
injury  to  others  as  prudent  persons  employ  in  tlie  conduct  of  their 
own  affairs.     Campbell  v.  Bear  Elver,  etc.,  Co.,  35   Cal.  679.     And 
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they  are,  in  respect  of  such  ditches,  liable  only  for  wanton  injury  or 
gross  negli<2;ence.     Tenney  v.  Miner's  Ditch  Co.,  7  Cal.  335. 

§  5.  Transfer  of  mines.  No  precise  form  of  words  is  necessary 
in  a  bill  of  sale  for  a  mining  claim.  If  it  be  clear  from  the  langnage, 
that  the  maker  intended  to  pass  the  title  to  the  property,  the  law  will, 
if  possible,  so  construe  the  words  used  as  to  effectuate  that  intent. 
And  the  owner  may  give  away  the  claim  by  a  written  bill  of  sale,  and 
the  latter  is  not  to  be  rejected  as  evidence,  because  it  was  a  gift.  Mey- 
ers V.  Farquharson,  46  Cal.  190. 

Mines,  forming  part  of  the  general  inheritance,  will  be  transferred 
along  with  the  land  without  being  expressly  mentioned  in  the  convey- 
ance. Keyse  v.  Powell,  2  E.  &  B.  132  ;  S.  C,  22  L.  J.  Q.  B.  305.  But, 
if  they  form  a  distinct  possession,  a  distinct  title  to  them  must  also  be 
established ;  and,  at  all  events,  the  minerals  beneath  the  surface  of  a 
tract  of  land  may  be  conveyed  bj'  deed,  distinct  from  the  right  to  the 
surface.  Caldwell  v.  Fulton,  31  Penn.  St.  475  ;  Melton  v.  Lamhard, 
51  Cal.  258. 

When  mines  have  been  vested  in  an  executor,  without  any  special 
directions  with  respect  to  them,  or  pass  to  the  administrator  by  opera- 
tion of  law,  these  personal  representatives  will  have  full  power  to  dis- 
pose of  them,  without  reference  to  the  fact  of  their  being  classed 
amongst  property  of  a  perishable  and  uncertain  nature.  Bainbridge, 
136 ;   Garrett  v.  Nolle,  6  Sim.  504. 

Mines  held  in  fee,  which  are  opened,  are  liable  to  dower  {Billiiigs  v. 
Taylor,  10  Pick.  [Mass.]  460 ;  Coates  v.  Cheever,  1  Cow.  460  ;  3Ioore 
V.  Rollins,  45  Me.  493  ;  Rockwell  v.  Morgan,  2  Beas.  Ch.  [N.  J.] 
384) ;  and,  if  a  husband  be  possessed  of  several  different  mines,  it 
is  not  necessary  that  the  sheriff  should  divide  each  of  them,  but  he 
may  assign  such  a  number  of  them  as  may  amount  to  one-third  in 
value  of  the  whole.     Stoughton  v.  LeigJt,  1  Taunt.  402. 

Partition  of  land  containing  an  ore  bed,  the  extent,  depth  and  rich- 
ness of  which  was  unknown,  has  been  refused.  Conant  v.  Smithy 
1  Aik.  (Yt.)  67 ;  De  Witt  v.  Harvey,  4  Gray,  486.  If  one  of  two 
co-tenants  convey  his  uiulivided  interest  in  the  soil  to  one  person,  and 
his  undivided  interest  in  a  mine  therein  to  a  different  person,  neither 
of  these  grantees  can  com])el  the  remaining  origiiuil  co-tenant  to 
make  partiti<^n.  Adam  v.  Briggs  Iron  Co.,  7  Cush.  361  ;  Boston^ 
etc.,  Co.  v.  Condit,  4  C.  E.  Green's  Ch.  (N.  J.)  395. 

Shares  of  mines  lield  on  the  "cost  book  prim;iple "  may  be  trans- 
ferred by  ])ai-ol,  and  in  this  i-espect  there  is  no  distinction  between  in- 
corporated and  unincorporated  companies.  Watson  v.  Spratley,  10 
Exch.  222  ;  S.  C,  24  L.  J.  Exdi.  53 ;  Fdwards  v.  Hall,  25  L.  J.  Ch. 
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82;  S.  C,  6DeG.,  M.  Sz  G.  74 ;  11  Hare,  G  ;  Marshall  v.  Bown,  7 
M.  &  G.  193. 

The  implements,  tools  and  movable  goods  employed  for  mining  pur- 
poses, form  an  independent  personal  property  and  will  not  be  trans- 
ferred together  with  the  property  in  the  mines,  or  the  right  to  work 
them.  Fisher  v.  Dixon\,  12  CI.  &  Fin.  312.  A  mining  tenant  may 
remove  ari  engine,  etc.,  during  the  tei'm^hnt  not  after  the  term  is  ended 
although  terminated  by  a  forfeiture  under  the  terms  of  the  lease. 
Davis  V.  Moss,  38  Penn.  St.  346 ;  Merritt  v.  Judd,  14  Cal.  59. 

In  a  deed  of  land  by  a  corporation  containing  a  bed  of  iron  ore,  a 
right  reserved  "  of  mining  on  the  granted  premises  for  the  use  of  said 
company,"  a  certain  quantity  of  ore,  is  assignable,  and  not  sul)ject  to 
limitation  or  suspension  by  intrinsic  evidence  that  the  corporation  was 
chartered  to  manufacture  iron  oidy  in  certain  furnaces,  and  woi'k  mines 
for  its  own  use,  and  that  at  the  time  of  the  deed  it  expected  and  in- 
tended to  discontinue  business.  Stockhridge  Iron  Co.  v.  Hudson  Iron 
Co.,  107  Mass.  290.  And  a  deed  conveying  a  lot  in  fee-simple,  "  also  the 
right  of  digging  for  coal  under  the  adjoining  land  lying  east  of  said  lot," 
with  habendum  corresponding  (thongh  reserving  a  certain  right  of 
ferry),  and  covenants  of  warranty  of  the  lot  conveyed,  "with  the  right 
of  digging  for  coal  as  aforesaid,"  conveys  an  absolute  property  in  the 
coal,  and  an  exclusive  right  to  mine,  and  remove  the  same.  JList  v. 
Cotts,  4  W.  Ya.  543. 

§  6.  Sales  of  mines  and  sliares.  If  a  purchaser  takes  ]:)ossession 
of  mines,  and  manages  the  property  under  a  contract,  stipulating  that  a 
good  title  should  be  made  by  a  specified  future  day,  and  it  appears  to 
be  the  intention  of  the  parties  that  the  purchaser  should  immediately 
take  possession,  there  will  be  no  waiver  of  objections  on  the  part  of 
the  purchaser.     Stevens  v.  Gujppy,  3  Russ.  171. 

If  one,  knowing  there  is  a  mine  in  the  land  of  another,  of  which  he 
knows  that  other  to  be  ignorant,  should,  concealing  the  fact,  enter  into  a 
contract  to  purchase  the  land  for  a  price  which  the  estate  would  be 
worth  without  considering  the  mine,  the  contract  would  be  good  be- 
cause the  buyer  is  not  obliged  from  the  nature  of  the  contract  to  make 
the  discover3^  Fox  v.  Mackreth,  2  Bro.  C.  C.  420  ;  Harris  v,  Tyson, 
24  Penn.  St.  347.     And  see  Rockafellow  v.  Baker,  41  id.  321. 

§  7.  Lease  of  mines.  The  greater  portion  of  the  mines  and  mineral 
districts  are  working  under  leases,  and  much  difficulty  frequently  arises 
from  the  intersection  of  mineral  veins  which  have  been  leased  to  dif- 
ferent parties.  In  some  cases  it  is  exceedingly  difficult  to  ascertain  the 
identity  of  a  vein  ;  and  sometimes  the  vein  may  be  improperly  or  im- 
perfectly described  in  the  grant.     Bainb.  198.     The  description  should 
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be  clear  and  intelligible,  and  in  case  of  doubt  it  must  be  left  to  a  jury 
to  determine  in  M'liose  favor  the  evidence  preponderates.  Davis  v. 
Shepherd,  35  L.  J.  Ch.  581. 

A  mining  term  may  also  be  explained  in  accordance  witli  the  rule 
relating  to  mercantile  transactions.  Hutchinson  v.  Boioker,  5  M.  & 
W.  535.  And  in  some  cases  extrinsic  evidence  may  be  admitted  to 
supply  omissions  in  mining  agreements.  Hutton  v.  Wai^ren,  1  M.  & 
"W.  47-4 ;  WiygJeswoiih  v.  Dallison,  1  Doug.  201.  But  a  general 
dictionary  is  not  sufficient  evidence  of  meaning  derived  from  local 
usage.  IlougJdon  v.  GiTbart,  7  C.  &  P.  701.  And  ]")arol  evidence  is 
admissible  to  explain  latent  ambiguities,  local  terms  and  terms  of  art 
in  writings,  but  not  where  none  of  these  reasons  exist  {Fisher  v.  Dei- 
hert,  54  Penn.  St.  460)  ;  and  such  evidence  not  inconsistent  with  a 
written  instrument  is  admissible  to  apply  the  instrument  to  its  subject. 
Noonan  v.  Lee,  2  Black  (U.  S.),  499 ;  Colbourn  v.  Dawson,  10  C.  B. 
(70  Eng.  C.  L.)  765. 

As  a  rule,  conditions  in  a  lease  that  work  a  forfeiture  are  not  to  be 
favored.  McKniglit  v.  Krentz,  51  Penn.  St.  232;  Bell  v.  Bed  RocTc, 
etc.,  Co.,  36  Cal.  214.  But  if  the  lessee  of  amine  stipulates  that  he 
will  pay  a  rent  for  coal  taken  from  the  mine,  and  also  names  a  certain 
number  of  tons  annually,  although  a  settlement  is  had  tor  all  coal  taken 
out,  this  will  be  no  discharge  for  a  breach  of  the  contract  in  not  taking 
out  the  stipulated  quantity.  Powell  v.  Burroughs,  54  Penn.  St.  329. 
But  a  clause  in  a  mining  lease  that  the  lessee  shall  commence  operations 
by  a  certain  date,  is  not  a  condition,  the  non-performance  of  which  de- 
termined his  rights  or  worked  a  forfeiture.  The  time  so  fixed  is  of  the 
essence  of  the  contract  only  so  far  as  to  enable  the  lessor  after  its  expi- 
ration to  maintain  an  action  for  non-performance  of  the  stipulation. 
Barker  v.  Dale,  3  Pittsb.  (Penn.)  190.  If  a  lease  provide  that  if  the 
bank  should  stand  by  the  act  of  the  lessee,  "  when  it  would  yield  coal, 
for  the  term  of  one  year,  it  should  be  taken  as  an  abandonment  of  the 
lease,"  and  also  that  the  lessee  should  ])ut  the  l)ank  in  order,  for  the  rent 
of  the  first  year,  the  clause  of  forfeiture  does  not  apply  to  the  first 
year  of  the  term.     Moyers  v.  Tiley,  32  Penn.  St.  267. 

Under  a  mining  rule  that  requires  the  claimant  to  work  the  claim  for 
two  days  in  every  ten,  if  the  claimant  leaves  the  work  for  tlie  purpose 
of  obtaining  machinery,  and  with  tlie  intention  of  returning,  the  pro- 
curing of  machinery  is  work  upon  the  claim,  and  consequently  there  is  no 
forfeiture.     Packer  v.  Ueaton,  0  Cal.  568. 

A  mining  lease  of  an  exclusive  right  to  mine  upon  the  "  Walkins 
range  or  works,"  on  the  lessor's  land,  conveys  a  right  not  only  to  mine 
on  the  said  range  as  far  as  it  had  been  actually  opened  and  worked,  l)ut 
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also  to  follow  it  to  the  limits  of  said  land.  But  the  lease  does  not  con- 
vey the  exclusive  right  to  work  a  vein  on  another  portion  of  said  tract, 
between  which  and  the  former  no  connection  existed  witliin  the  said 
tract ;  and  this  conclusion  is  not  affected  by  the  fact  that  the  ores  in 
the  "  Watkins  range  "  were  in  a  horizontal  seam.  Sobey  v.  Thomas,  39 
Wis.  317. 

Tlie  lessors  of  a  coal  vein  are  liable  as  co-trespassers  for  the  act  of 
their  tenant  in  mining  coal  in  the  land  of  an  adjoining  owner ;  they 
having  leased  the  particular  vein  of  coal  authorized  the  sinking  of  the 
slope  by  which  it  was  reached,  and  contributed  to  the  expense,  believ- 
ing that  it  would  not  extend  beyond  their  own  line ;  and  the  tenant 
having  by  the  means  of  this  slope  taken  out  coal  from  the  adjoining 
property  and  paid  for  the  greater  part  of  it  to  his  lessors,  a  certain  rent 
for  each  ton  of  coal  mined  by  him.  Dimdas  v.  MuJilenherg,  35  Penn. 
St.  351. 

Parties  to  a  mining  lease  must  be  held  to  have  contracted  with  refer- 
ence to  the  state  of  things  existing  at  the  time  the  lease  was  made. 
Williams  v.  Summers,  45  Ind.  53 

The  lessee,  although  entitled  to  rely  on  the  existence  of  the  subject 
matter,  takes  all  risk  of  its  failure,  either  as  to  quantity  or  value,  unless 
either  is  expressly  warranted.  Goioan  v.  Christie,  L.  P.,  2  Sc.  App. 
273  ;  S.  C,  5  Eng.  R.  114.  What  is  termed  "  a  mineral  lease  "  is  really 
a  sale  out  and  out  of  a  portion  of  the  land.  Dicta  which  are,  there- 
fore, applicable  to  agricultural  leases  are  not  always  applicable  to  leases 
of  minerals.  Id.  A  lease  which  gives  the  right  to  take  out  all  the 
coal  beneath  a  certain  surface  confers  also  the  right  to  make  all  neces- 
sary openings  to  reach  the  coal.  Trout  v.  McDonald,  83  Penn.  St. 
144. 

§  8.  License  to  work  mines.  There  is  a  marked  distinction  between 
a  lease  of  mines  and  the  riglit  to  work  mines.  The  former  is  such  a 
coi-poreal  interest  in  lands  as  is  a  proper  subject  of  ejectment.  Barker 
V.  Dale,  3  Pittsb.  (Penn.)  190 ;  Stewart  v.  Chadwick,  8  Clarke  (Iowa), 
463.  The  latter  is  a  mere  incorporeal  hereditament  or  right  to  be  ex- 
ercised in  the  land  of  others.  Chicago,  etc..  Oil,  etc.,  Co.  v.  U.  S.  Pet. 
Co.,  57  Penn.  St.  83.  This  right  may  be  held  apart  from  the  possession 
of  the  land,  and  in  this  respect  it  differs  from  those  incoi-poreal  rights 
called  easements.  Big  Mountain, etc.,  Co.h  Appeal,  54 Penn.  St.  361 ; 
Golb  V.  Davenport,  3  Yroom  (N.  J.),  389.  Under  a  license, the  grantee 
acquires  no  property  in  the  minerals  until  they  are  severed  from  the 
land,  and  have  thus  become  liable  to  be  recovered  in  an  action  of  trover. 
Gruhh  X.  Baijard,  2  Wall.,  Jr.,  81 ;  Caldwell  v.  Fulton,  31  Penn.  St. 
475 ;  Cook  v.  Stearns,  11  Mass.  534;  Clute  v.  Carr,  20  Wis.  531. 
Vol.  IY.—  55 
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A  license  to  work  mines  can  only  be  granted  by  deed.  Dark  v. 
Johnston^  55  Fenn.  St.  164;  Mumford  wWIdtney,  15  Wend.  380; 
Wilson  V.  Chalfant,  15  Ohio,  248.  And  it  cannot  be  revoked.  Wood 
v.  Manley,  11  Ad.  &  E.  34 ;  Funk  v.  Ilaldemann^  53  Penn.  St.  229 ; 
Bi'acken  v.  Rusliville^  etc.,  Co.,  27  Ind.  346.  A  parol  license  of  min- 
ing lands  can  only  be  terminated  by  compensation  to  the  licensee,  or  by 
the  notice  necessary  to  terminate  a  tenancy  at  will.  Such  license  is 
~good  as  against  a  subsequent  lessee  or  licensee,  with  notice.  JIarhiess 
V.  Burtoyi,  39  Iowa,  101.  But  one  who  has  only  a  liberty  to  dig  coals 
in  another's  soil  has  not  an  exclusive  right  to  the  coal,  and  cannot 
maintain  trover  against  the  owner  of  the  estate  for  coals  raised  by  him. 
Cheiham  v.  Williamson,  4  East,  469.  Hence  an  exclusive  right  to 
minerals  Avill  not  necessarily  be  conferred  by  the  grant  of  a  license  to 
work  them.  Funk  v.  Haldeinan,  53  Penn.  St.  229 ;  Carr  v.  Benson, 
L.  E.,  3  Ch..  App.  524. 

Possession  of  land  is  not  necessary  to  enable  the  owner  of  an  incor- 
poreal hereditament  to  maintain  an  action  on  the  case  for  its  disturb- 
ance. Union  Petroleum  Co.  v.  Bliven  Petroleum  Co.,  72  Penn.  St. 
173. 

A  "  register  "  signed  by  the  agent  of  the  proprietors  of  a  mine,  and 
by  miners  whose  ten  years'  lease  had  just  expired,  as  follows  :  "  Those 
whose  signatures  are  hereto  annexed  are  permitted  to  mine  on  the  Mine 
La  Motte  Domain,  and  raise  any  mineral  contained  under  the  surface 
thereof  conditionally  that  they  sell  no  ores  thus  raised  to  any  other 
person  than  such  as  will  smelt  the  same  on  the  said  domain.  This 
agreement  to  be  subject  to  and  revokable  by  the  future  action  of  the 
proprietors,"  is  not  a  lease  but  a  license,  and  a  subscriber,  who,  after 
its  revocation  by  the  proprietors,  extracted  minerals  without  their  con- 
sent, was  a  trespasser.  Lunsford  v.  LaMotte  Lead  Co.,  54  Mo.  426. 
And  such  trespasser,  if  insolvent,  may  be  enjoined  and  required  to  dis 
continue  the  acts  of  trespass.     Lovkwood  v.  Lunsford,  56  Mo.  68. 

§  9.  Mining,  partnerships  and  companies.  An  unincorporated 
mining  association  is  a  tenancy  in  common  \\\QYQ\y  {Wiseman  v.  Mc- 
Nultij,  25  Oal.  230)  ;  or  a  common  partnership.  Penn.  Mining  Co.  v. 
Owens,  15  Cal.  135.  And  where  a  person,  claiming  to  be  in  pos- 
session of  y)iil^lic  lands,  makes  a  verbal  agreemont  with  others  tliat  the 
latter  should  prospect  and  when  they  found  coal  it  should  be  worked 
jointly,  tlie  former  bearing  one-third  of  the  expense,  the  relation  thence 
arising  is  not  that  of  landlord  and  tenant  but  of  tenants  in  common,  or 
of  partners  in  a  mining  partnership.  Henderson  v.  Allen,  23  Cal. 
519  ;  Putnam  v.  Wise,  1  Hill,  234.  If  the  land  is  not  intended  to  be 
held  in  common,  but  is  to  remain  the  absolute  property  of  any  one  or 
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more  of  tlie  parties,  a  case  of  coimnercial  partnership  can  fairly  be 
presumed  with  respect  to  all  concerned.  Mears  v.  Jajnes,  2  Nev.  342. 
And  an  equal  interest  in  a  mine  acquired  by  agreement  with  the  per- 
son intending  to  and  who  does  become  the  lessee,  entitles  the  party 
having  such  equal  interest,  as  between  him  and  the  lessee,  to  a  corre- 
sponding share  of  the  proiits  of  the  mine.  iSettenibre  v.  Putnatn,  30 
ChI.  49U. 

"  Owners  and  shareholders  "  in  a  mine  are  not  copartners  for  the 
purpose  of  prospecting  or  working  a  mining  claim  within  the  meaning 
of  the  California  act  (1865-6,  p.  a28).  Brundage  y.  Adams,  41  Cal.  619. 

A  necesary  incident  of  a  mining  corporation  is,  that  it  shall  have 
power  to  contract  and  to  bind  itself  to  those  dealing  with  it  in  matters 
within  the  intent  of  the  charter,  even  though  the  charter  contains  no 
express  agreement  or  power  to  contract  or  make  debts.  Wood  Jly- 
drauUc  Hose  Mining  Co.  v.  King,  45  Ga.  34. 

The  superintendent  of  a  mining  company  has  no  authority,  by  virtue 
of  his  office  merely,  to  borrow  money  on  the  ci'edit  of  the  corporation. 
The  president  of  the  corporation  has  no  authority,  as  such,  to  undertake 
in  the  corporate  name  for  the  repayment  of  such  an  unauthorized  loan. 
Union  Gold  Mining  Co.  v.  Rooky  Mountain  Nat.  Bank,  2  Col.  T. 
565.  Nor  can  a  superintendent,  by  virtue  of  his  position,  without  the 
knowledge  or  consent  of  the  corporation,  change  the  terms  of  a  writ- 
ten contract  made  by  the  board  of  trustees.  Bonkey  v.  Succor  M.  dt 
M.  Co.,  10  Nev.  17.  And  if  he  makes  notes  ^o  bind  the  corporation, 
without  authority,  such  notes  are  void  and  their  assignment  does  not 
operate  as  an  assignment  of  the  indebtedness  for  which  they  were 
given.  Carpenter  v.  Biggs,  46  Cal.  91.  The  law  will  not  imply  an 
authority  in  him  to  make  a  promissory  note  binding  on  the  company, 
even  though  it  be  given  for  the  payment  of  lumber  or  other  articles 
for  the  use  of  the  mine.  Skillman  v.  Lachman,  23  Cal.  198  ;  Gillig 
v.  The  Lake  Bigler  R.  R.  Co.,  2  Nev.  214. 

Shareholders  cannot,  by  any  agreement  among  themselves,  authorize 
a  manager  to  recover  calls  from  defaulters,  by  an  action  at  law.  There 
is  no  privity  of  contract  and  no  consideration.  Jlybart  v.  Parker,  4 
C.  B.  (N.  S.)  209  ;  S.  C,  27  L.  J.  C.  P.  120. 

Each  member  of  a  mining  copartnership  may  bind  the  other  mem- 
bers for  what  is  useful  and  necessary  in  their  undertaking,  unless  there 
is  an  express  agreement  to  the  contrary,  of  which  the  party  contracting 
with  the  members  of  the  iirm  had  notice.  Nolan  v.  Lovelock,  1  Mon, 
T.  224.  But  they  cannot  bind  each  other  or  authorize  others  to  do  so, 
by  drawing  or  accepting  bills  of  exchange,  or  by  giving  promissory 
notes  in  the  absence  of  stipulation  or  usage.     Ex  parte  Bonhonus,  8 


436  MINES  AND  MINING. 

Ves.  540 ;  Ex  parte  Nolte,  2  G.  &  J.  295  ;  Ex  parte  Bowness,  2  M., 
&  S.  484 ;  Duncan  v.  Lowndes^  3  Camp.  478.  But  a  partner  may  be 
made  liable  on  bills  of  exchange,  by  his  own  conduct  in  any  particular 
transaction.  Owen  v.  Van  Uster,  10  C.  B.  318 ;  20  L.  J.  C.  P.  61 ; 
Healey  v.  iStory^  3  Exch.  3. 

In  a  suit  to  recover  money  collected  by  one  joint-owner  as  the  profit 
of  an  interest  in  a  water  ditch,  the  business  should  be  regarded  as  a 
partnership,  and  the  money  received  by  the  defendant  as  money  had 
and  received  for  the  plaintiff's  use.  Ahel  v.  Love^  17  Cal.  233.  And 
where  certain  persons  subscribe  money  toward  building  a  quartz  mill 
m  which  all  the  subscribers  were  to  be  interested,  and  the  subscription 
paper,  without  naming  any  payee,  provides  that  the  money  should  be 
paid  in  such  manner  and  at  such  time  as  the  majority  of  the  subscri- 
bers might  order,  the  subscription  is  for  the  mutual  benefit  of  all  the 
subscribers.      Wheeler  v.  Floral  Mill,  etc.,  Co.,  9  Nev.  254. 

The  legal  title  to  mining  stock,  except  as  between  the  parties,  can 
only  be  acquired  by  transfer  upon  the  books  of  the  corporation.  State 
V.  Fettineli,  10  Nev.  141. 

A  statute  which  authorizes  lands  to  be  received  as  money  in  pay- 
ment of  subscriptions  to  the  capital  stock  of  a  mining  company  does 
not  apply  to  leasehold  interests.  Basshor  v.  Dressel,  34  Md.  503. 
Partnership  in  mines,  like  common  partnerships,  although  carried  on 
for  specific  purposes,  in  connection  with  the  enjoyment  of  certain 
interests  in  land,  and  with  a  limited  and  definite  object,  is  subject  to 
a  dissolution  by  notice  or  mere  verbal  agreement,  or  by  death,  bank- 
ruptcy, sale  of  copartnership  effects  under  a  separate  execution,  out- 
lawry or  attainder  of  a  copartner,  or  the  marriage  of  2.femiiie  sole.  Bainb- 
317.  And  see  Crawshay  v.  Maule,  1  Swanst.  495  ;  S.  C,  1  Wils.  181. 
But  one  partner  may  convey  his  interest  in  the  mine  and  business  with- 
out dissolving  the  partnership.     Buryea  v.  Burt,  28  Cal.  569. 

In  an  action  by  three  mining  partners  against  a  fourth  for  a  disso- 
lution and  a  conveyance  to  them  of  their  interests  in  a  specific  area 
located  in  his  name,  the  fact  that  they  have  conveyed  to  him  all  the 
interests  located  in  their  names  constitutes  no  defense.  Welland  v, 
Huber,  8  Nev.  203. 

Partners  are  liable  for  trespasses  by  eacli  other,  and  by  their  agents 
or  servants,  coiiiniitted  in  the  legitimate  conduct  of  the  partnership 
business.     McKnujht  v.  RatcUff,  44  Penn.  St.  156. 

The  passive  acfpiiescence  of  one  partner  in  the  sale  of  the  interest  of 
his  copartner  by  one  having  no  title  cannot  avail  to  confer  title  upon 
the  vendee.      Waring  v.  Oroio,  11  Cal.  366. 

The  only  partition  that  the  court  can  make  of  the  water  of  a  mining 
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ditch  is  to  order  a  sale  and  distribute  the  proceeds.  McGillivraif  v. 
Eoans,  27  Cal.  92,  In  Nev^ada,  ])artition  can  be  made  of  a  mining 
claim,  and  when  objection  is  made  to  the  sale,  no  other  course  can, 
under  the  statute,  be  pursued.  Dally.  Conjidence  Silver  Mining  Co., 
3  Nev.  531. 

An  agreement  made  between  parties,  by  which  some  of  them  pro- 
spect for  gold,  and  the  others  furnish  money  and  provisions,  for  which 
the}'  are  to  receive  interests  in  the  mining  grounds  that  may  be  dis- 
covered, constitutes  ?i.  prospecting  partnership;  and  those  who  furnish 
the  money  and  provisions  are  entitled  to  pre-empt  and  hold  mining 
claims  under  the  laws  of  a  district,  which  provide  that  claims  shall  be 
allowed  the  discoverers  for  their  prospecting  partners.  Boucher  v. 
Mulverhill,  1  Mont.  306.  A  mining  prospecting  partnership  is  not 
governed  by  the  technical  rules  of  the  law  of  commercial  partnership. 
Id. 

§  10.  Injuries  to  mines.  The  i-ight  of  support  claimed  by  an 
owner  of  the  surface  is  distinct  from  any  right  to  compensation  claimed 
under  the  ordinary  terms  of  a  grant  or  exception  of  mines,  and  any 
such  specific  stipulation  will  not  defeat  the  right  to  support,  unless  it 
is  expressly  included.  Harris  v.  liyding,  5  M.  &  W.  GO ;  S.  C,  8  L. 
J.  (N.  S.)  Exch.  1 81 ;  Wakefield  v.  Diihe  of  Buccleugh,  L.  R.,  4  Eq. 
613 ;  S.  C,  4  11.  L.  Cas.  377.  And  see  Marvin  v.  Brewster  Iron, 
etc.,  Co.,  55  N.  Y.  (10  Sick.)  538 ;  S.  C,  14  Am.  Eep.  322.  The 
right  to  vertical  support  is  a  presumptive  right  at  common  law  arising 
from  the  possession  of  the  surface.  Rogers  v.  Taylor,  2  Hurl.  &  N. 
828 ;  S.  C,  27  L.  J.  Exch.  173.  And  in  every  demise  of  minerals 
where  the  surface  is  retained  by  the  lessor,  it  is  a  presumption  of  law 
in  the  absence  of  expressions  of  a  contrary  tenancy  that  he  reserves  to 
himself  the  right  to  support.  Bucfdale  v.  Robertson,  8  Kay  &  J. 
695.  The  usual  clause  that  the  mine-owner  shall  do  as  little  damage 
as  possible  to  the  soil  does  not  operate  in  restraint  of  that  right  of  sup- 
port.    Proud.  V.  Bates,  34  L.  J.  Ch.  406  ;  S.  C,  39  Eng.  L.  &  Eq.  19. 

Mining  operations  may  produce  injury  to  the  adjoining  lands  be- 
longing to  other  owners,  without  any  actual  trespass  on  them,  and  par- 
ticularly to  buildings.  Popplewell  v.  Hodkinson,  L.  R.,  4  Exch.  248 ; 
Thurston  v.  Hancock,  12  Mass.  220 ;  Moody  v.  McClelland,  39  Ala. 
45.  But  if  an  owner  builds  upon  his  lands  so  near  to  that  of  another 
that  the  latter  cannot,  on  that  account,  have  the  full  enjoyment  of  his 
land  without  injuring  his  neighbor's  building,  he  will  not  be  liable  to 
an  action  for  such  an  injury,  even  if  he  has  not  used  ordinary  care  in 
his  labor.  Farrand  v.  Marshall,  21  Barb.  409 ;  Richardson  v.  Rail- 
road Co.,  25  Yt.  465 ;  Charless  v.  Rankin,  22  Mo.  (1  Jones)  566. 
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Frequent  injuries  to  mines  arise  from  inundations.  Tlie  law  relat- 
ing to  this  subject  is  rational  and  is  founded  on  the  principle  that 
each  owner  has  the  full  right  to  extract  the  greatest  possible  benefit 
from  his  property,  and  that,  if,  in  so  doing,  he  injure  his  neighbor,  he 
will  not  be  liable  to  an  action  if  his  acts  spring  from  no  malice,  or 
mischief,  and  are  simply  consistent  with  a  reasonable  exercise  of  his  own 
rights.  See  IlcKnight  v.  Eatcliff,  44  Penn.  St.  156  ;  Clark  v.  Willett, 
35  Cal.  534.  He  will  not  be  liable  to  the  owner  of  an  adjacent  mine' 
for  an  injury  occasioned  to  such  adjacent  mine,  where  such  injury  pro- 
ceeds from  natural  causes,  in  themselves  beyond  his  control,  though 
his  o^^m  acts  may  have  conduced  to  produce  the  injury,  if  his  acts 
have  only  been  those  of  the  proper  and  ordinary  working  of  his  own 
mine  without  default  or  negligence.  Smith  v.  Kenrick,  7  C.  B.  505  ; 
18  L.  J.  (N.  S.)  C.  P.  172 ;  Fletcher  v.  Rylands,  3  Hurl.  &  Colt.  773. 
But  where,  for  his  own  convenience,  he  diverts  the  course  of  a  stream, 
he  must  take  care  that  the  new  course  provided  for  it  shall  be  suffi- 
cient to  prevent  mischief  from  an  overflow,  so  that,  even  if  that  over- 
flow should  be  directly  and  mainly  occasioned  by  an  act  of  nature,  his 
own  conduct  in  not  so  forming  the  new  and  diverted  course  for  the 
stream,  of  form  and  of  sufficient  capacity  to  carry  off  an  accidental 
overflow  of  water,  even  of  an  exceptional  kind,  will  be  matter  of  con- 
sideration in  determining  the  question  of  his  liability.  Fletcher  v. 
Smith,  L.  R.,  2  App.  Cas.  (II.  L.)  781. 

The  owner  of  a  mine  on  a  higher  level  than  an  adjoining  mine  has 
a  right  to  work  the  whole  mine  in  the  usual  and  proper  manner,  for 
the  purpose  of  getting  out  any  kind  of  material  in  any  part  of  the 
mine,  and  is  not  liable  for  any  water  which  flows  by  gravitation  into 
an  adjoining  mine  from  works  so  conducted.  But  he  has  no  right  to 
be  an  active  agent  in  sending  water  into  the  lower  mine.  Baird  v. 
^Yilliamson,  15  C.  B.  (N.  S.)  376;  S.  C,  33  L.  J.  C.  P.  101 ;  Tillot- 
8on  V.  Smith,  32  N.  II.  90.  And  in  Pennsylvania  it  is  said  that  he 
must  use  reasonable  diligence  to  prevent  the  flow  of  water  from  his 
mine  into  the  lower  one.  Locnd  Mountain  Coal^  etc.,  Co.  v.  Gorrel^ 
9  Phil.  (Penn.)  247. 

The  owner  of  a  mining  claim  comprising  the  bed  of  a  canon  may 
erect  dams  across  the  bed  thereof  to  enable  him  to  work  the  same, 
even  if  tlicreby  other  mining  claims  on  the  banks  of  the  canon  are 
flooded,  provided  his  claim  is  the  oldest  location,  and  in  such  case  the 
injury  .sustained  by  the  owner  of  the  bank  claim  is  damnum  absque 
injuria.     Stone  v.  Bunt  pus,  46  Cal.  218. 

And  the  grantee  of  minerals  beneath  the  surface  is  not  liable  to  the 
owner  of  the  surface  for  the  loss  of  springs   occasioned  by  tlie   ordin- 
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ary  working  of  the  mine.  Coleinan  v.  Chadwick^  80  Penn.  St.  81 ; 
S.  C,  21  Am.  Hep.  93.  See,  also,  Trout  v.  McDonald,  83  Penn.  St. 
144. 

The  riglit  of  the  owner  of  lands  to  the  enjoyment  thereof  is  quali- 
fied by  the  rights  of  others.  He  may  pursue  any  lawful  trade  thereon, 
but  he  cannot  create  a  nuisance  to  the  premises  of  another.  In  the 
prosecution  of  his  own  works  he  has  no  right  to  blast  rocks  so  as  to 
cast  them  upon  the  premises  of  another.  Hmj  v.  The  Cohoes  Com- 
pany, 2  N.  Y.  (2  Comst.)  159.  The  true  rule  in  regard,  to  streams  of 
nmning  water  is,  that  without  regard  to  priority  of  location,  each  per- 
son mining  on  the  same  stream,  is  entitled  to  use  in  a  proper  and  reason- 
able manner,  both  the  channel  of  the  stream  and  the  water  flowing 
therein.  The  question  of  reasonableness  of  the  use  is  for  the  jury. 
L'smond  v.  Chew,  15  Cal.  137.  And  one  may  be  restrained  from 
throwing  sawdust  into  a  stream  previously  appropriated  for  mining  pur- 
poses. Phoenix  Water  Co.  v.  Fletcher,  23  Cal.  481 ;  Lewis  v.  Stein, 
16  Ala.  214;  Ilolsman  v.  Boiling  Spring,  etc.,  Co.,  1  McCart.  (N.  J.) 
335  ;  Gerrish  v.  Brown,  51  Me.  256.  And  the  first  locators  of  mining 
ground  have  no  riglit,  by  custom  or  otherwise,  to  allow  tailings  to  run 
frcie  in  the  gulch,  and  render  valueless  the  mining  claims  of  subsequent 
locators  below  them.  Lincoln  v,  liodgers,  1  Mont.  217 ;  Nelson  v. 
O' Neal,  id.  284.  But  the  right  to  throw  refuse  from  m\nes  into  a 
natural  stream  may  be  asserted  either  by  prescription  or  by  custom. 
Carlyon  v.  Levering,  26  L.  J.  Exch.  251  ;  S.  C,  1  Hurl.  &  N.  784  ; 
40  Eng.  L.  &  Eq.  448.  A  continued  user  for  twenty  years  will  legalize 
a  private  nuisance.  Elliotson  v.  Feetham.,  2  Bing.  N.  C.  134; 
Wright  V.  Williams,  1  M.  &  W.  77.     ^Q.e,jpost,  tit.  Nuisances. 

%  11.  Actions  at  law.  An  action  of  trespass  may  be  maintained 
in  respect  of  any  improper  interference  with  the  enjoyment  of  mines 
in  all  those  cases  in  which  that  remedy  is  generally  applicable.  Shaw 
V.  Wallace,  1  Dutcher  (N.  J.),  453.  This  action  is  usually  resorted  to 
for  trying  the  validity  of  a  title.  Bourne  v.  Taylor,  10  East,  189  ; 
Lord  Feversham  v,  Emerson,  24  L.  J.  (N.  S.)  Exch.  254.  The  lessor 
of  a  mine  may  maintain  an  action  of  trespass  on  the  case  against  his 
lessee,  for  an  injury  to  his  reversion,  by  an  improper  working  of  the 
mine.  Marker  v.  Kenrich  13  C.  B.  188 ;  S.  C,  22  L.  J.  (N.  S.)  C. 
P.  129;  McDonnell  v.  WKinty,  10  Irish  L.  R  514. 

A  lessee,  under  an  oral  lease,  which  permits  him  to  enter  and  take  away 
ores  from  land,  for  a  certain  rent  in  kind,  thereby  acquires  an  inter- 
est in  the  land,  that  enables  him  to  maintain  trespass  against  third 
persons  for  mining  therein.     Ganter  v.  Atkinson,  35  "Wis.  48. 

The  lessor  of  a  mine  may  recover  as  damages  from  one  who  has  wrong- 
fully taken  ore  from  his  mine,  the  value  of  the  ore  when  less  per  ton 
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than  the  royalty  per  ton  paid  by  the  lessee,  estimated  as  the  ore  lay  in  the 
bed,  and  not  as  it  was  after  its  value  had  been  increased  by  the 
trespasser's  raising  it  to  the  surface.  Stockhridge  Iron  Co.  v.  Cone 
Iron  ^Yorks,  102  Mass.  80. 

In  an  action  of  trespass  for  the  breaking  of  a  dam,  whereby  the 
workmen  were  driven  from  the  mines  by  the  water,  evidence  of  the 
amount  each  miner  would  produce,  and  of  the  expense  of  keeping 
the  mules  employed  in  the  mines  whilst  the  mines  could  not  be 
worked,  is  adn^issible  in  considering  the  question  of  damages.  Douty 
V.  Bird,  60  Penn.  St  48-. 

An  action  of  ejectment  may  be  maintained  to  recover  the  possession 
of  a  mine.  Comyn  v.  Kyneto,  Cro.  Jac,  150  ;  Cullen  v.  Rich,  Bull. 
N.  P.  102  ;  Whittingham  v.  Andrews,  Garth.  277 ;  S.  C,  1  Salk.  255. 
All  the  rights  and  easements  enjoyed  with  mines  may  be  recov- 
ered with  the  subject-matter  of  which  they  are  deemed  to  form  a  part. 
Crocker  v.  Fothergill,  2  P>.  &  Aid.  661.  But  an  action  of  ejectment 
will  not  properly  lie  in  respect  of  a  license  only  to  work  mines.  Doe  d. 
Manley  v.  Wood,  2  B.  &.  Aid.  739  ;  Beatty  v.  Gregory,  17  Iowa,  109  ; 
Shmo  V.  Wallace,  1  Butcher  (N.  J.),  453. 

When  minerals  are  severed,  they  are  mere  personal  chattels,  and  an 
action  of  trover  is  maintainable  for  their  recovery  in  that  condition. 
Grichh  V.  Bayard,  2  Wall.  Jr.  (C.  G)  81.  And,  although  the  title  to 
mineral  lands  may  remain  in  the  United  States,  the  ores,  when  dug  or 
detached  from  the  lands  under  a  mining  claim,  are  free  from  any  lien, 
claim  or  title  of  the  United  States,  and,  becoming  personal  property, 
are,  as  such,  subject  to  State  taxation,  in  like  manner  as  other  per- 
sonal property.     Forbes  v.  Oracey,  ,94  U.  S.  (4  Otto)  762. 

The  general  rule  in  ejectment  suits,  tliat  the  plaintiff'  must  rely  on 
the  strength  of  liis  own  title,  is  not  applicable  to  suits  concerning  min- 
ing claims,  for  neither  party  has  any  legal  title,  strictly  speaking. 
Richardson  v.  McNulty,  24  Gal.  339.  In  such  action,  if  the  plain- 
tiff shows  prior  possession,  the  defendant  cannot  justify  by  showing 
the  true  title  to  be  outstanding.   Id. . 

An  action  of  trover  cannot  be  maintained  for  the  recovery  of  a  cer- 
tificate or  voucher  of  a  person  being  entitled  to  certain  shares  in  a 
mining  association,  if  the  plaintiff"  can  show  no  legal  title  to  the  docu- 
ment. Davson  V.  Rishworth,  1  B.  &  A.  574.  A  parol  license  is  suf- 
ficient to  maintain  trover.  Norfhani  y.  Bowde7i,  24:  Jj.  J  Exch.  237; 
S.  G,  11  Exch.  70  ;  32  Eng.  L.  &  Eq.  559. 

Whether  a  mining  claim  may  l)c  the  subject  of  larceny  or  not,  see 
People  V.   Willia/ms,  35  CJal.  67 1". 

To  enable  a  party  to  maintain  a  right  to  a  mining  claim,  after  the 
right  is  acquired,  it  is  necessary  that  lie  should  continue  substantially 
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to  comply  with  the  mining  rules  and  customs  which  nvo  in  f(jrce  where 
the  claim  is  situated,  and  upon  wliich  it  is  made  to  depend.  Orea- 
TThuno  V.   Uncle  Satii,  etc.,  Co.  1  Nev.  .215. 

§  12.  Actions  in  equity.  Courts  of  equity  have  been  accustomed 
to  give  relief,  in  certain  cases,  by  injunction,  to  restrain  persons  from 
working  mines.  This  remedy  was  always  attainable  in  actions  of 
waste ;  and  it  has  been  extended  to  trespasses  in  mining  cases,  for  the 
purpose  of  preventing  irreparable  mischief.  Gibson  v.  Smith,  Barn. 
Ch.  497  ;  Grey  V;  Duke  of  Northumberland,  13  Ves.  236  ;  S.  C,  IT 
id.  281 ;  Clowes  v.  Beck,  20  L.  J.  C.  C.  505  ;  13  Beav.  347. 

An  injunction  has  been  granted  to  prohibit  an  owner,  who  has  a  lim- 
ited right  to  take  stone  from  a  quarry  in  the  land  of  another  owner, 
from  abusing  his  privilege  {Thomas  v.  Oakley,  18  Yes.  184);  to  pre- 
vent a  tenant  from  removing  niineral  substances  deposited  in  a  pool 
{Thomas  V;  Jones,  2  Y.  &  C.  C.  C.  510) ;  to  restrain  the  taking  of 
valuable  stones,  or  nodules  of  clay,  used  for  making  cement  and  found 
on  the  sea  beach.     Earl  Cowper  v.  Baker,  17  Yes.  128. 

The  person  in  possession  will  always  be  entitled  to  an  injunction 
against  an  adverse  claimant  when  his  acts  are  injurious  to  the  inherit- 
ance. Lowndes  v.  Bettle,  33  L.  J.  Ch.  451 ;  S.  C,  13  Am.  Law  Reg. 
(N.  S.,  Yol.  lY)  169  ;  Hess  v.  Winder,  34  Cal.  270 ;  Munson  v.  Ty- 
son, 6  Phila.  395. 

A  bill  for  an  injunction  is  generally  sustained  in  connection  with  an 
account.  But,  in  mining  cases,  an  account  may  be  decreed,  though  the 
injunction  be  refused.*    Parrott  v.  Palmer^  3  Myl.  &  K.  632. 

An  injunction  will  be  granted  to  protect  coal  mines  from  injury  by 
water  from  another  coal  mine  {Duke  of  Beaufort  v.  Ilorrls,  6  Hare, 
340.  See,  too,  Thomas  v.  Jones,  2  Y.  &  C.  C.  C.  510) ;  to  protect 
plaintiffs  (first  locators)  against  the  refuse  coming  down  from  defend- 
ant's higher  location.  Logan  v.  Driscoll,  19  Cal.  623.  But  the  grant- 
ing of  the  injunction  in  the  last-mentioned  case  depends  upon  the  char- 
acter and  extent  of  the  injury  alleged,  whether  it  be  irremediable  in  its 
nature,  whether  an  action  at  law  would  afford  an  adequate  remedy  ; 
whether  the  parties  are  able  to  respond  for  the  damages  resulting  from 
the  injury,  and  other  considerations  which  ordinarily  govern  a  court  of 
equity  in  the  exercise  of  its  i^reventive  process  of  injunction.  Atchi- 
son V.  Peterson,  20  Wall.  508.  By  the  act  of  congress  of  July  26, 
1866,  which  provides  "  that,  whenever  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
purposes,  have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  decisions  of  courts,  the 
possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 
Yol.  lY.  — 56 
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protected  in  the  same,"  the  customary  hiw  -with  respect  to  the  use  of 
water,  which  had  grown  up  among  occupants  of  the  public  land  under 
the  peculiar  necessities  of  their  condition,  is  recognized  as  valid. 
Baser)  v.  Gallagher,  20  Wall.  670. 

An  injunction  to  restrain  defendants  from  using  the  water  of  a  stream 
for  mining  purposes  will  not  be  granted  where  the  evidence  shows  only 
that  the  head  of  the  plaintiff's  ditch  was  fifteen  miles  below  the  defend- 
ant's mining  ground  ;  that  the  plaintiffs,  who  were  the  first  appropri- 
ators  of  the  water,  M-ere  compelled,  on  account  of  the  working  of  the 
ground,  to  construct  and  maintain  a  sand  reservoir,  and  use  the  water 
ten  minutes  daily  to  clean  it,  and  employ,  during  that  time,  one  man 
who  was  also  employed  on  the  ditch  for  other  purposes.  Atchison  v. 
Peterson,  1  Mon.  T.  561. 

An  injunction  will  be  granted  to  restrain  the  prosecution  of  eject- 
ment for  the  recovery  of  land  which  has  been  occupied  for  a  coal 
breaker  and  expenditures  made  with  the  acquiescence  and  assent  of  the 
owner.  Big  Mountain  Imp.  Co?s  Appeal,  54  Penn.  St.  361,  Where  a 
local  custom  gives  the  owner  of  one  mining  claim  a  right  to  construct 
a  tunnel  through  an  adjoining  one,  in  order  to  enable  him  to  work  his 
own,  a  court  of  equity  may  enjoin  any  interference  with  that  right. 
Bliss  V.  Kingdom,  46  Cal.  651.  An  injunction  will  be  granted  to  pre- 
vent the  continuance  of  a  trespass  in  extracting  mineral  from  a  mine  ; 
especially  when  the  trespasser  is  insolvent.  Lockwood  v.  Lunsford, 
56  Mo.  68. 

An  in  junction  will  not  be  granted  to  restrain  a  lessee  from  working 
a  coal  pit  irregularly  and  detrimentally  to  the  lessor  {Clavering  v. 
Clavering,  2  P.  W.  388)  ;  nor  will  it  be  granted  when  there  is  reason- 
able doubt  concerning  the  direction  or  identity  of  faults  or  dykes 
which  are  referred  to  as  boundaries.  Davis  v.  Shejyherd,  35  L.  J.  Ch, 
581 ;  S.  C,  L.  R.,  1  Ch.  App.  410. 

And  a  mine  owner  cannot  be  restrained  from  blasting  in  the  night- 
time, as  is  usual  in  mines,  because  it  disturbs  the  sleep  and  thus  affects 
the  health  of  the  owner  of  the  surface  and  of  liis  family,  or  dimin- 
ishes the  value  of  his  estate.  Marvin  v.  Brewster  Iron  Mining  Co., 
55  N.  Y.  (10  Sick.)  538 ;  S.  C,  14  Am.  Rep.  322. 

When  mines  arc  in  danger  of  being  ruined  before  the  establishment 
of  any  I'ights  relating  to  them,  the  court  Mill  entertain  a  bill  of  qnia 
timet,  for  quieting  the  owners  in  the  enjoyment  of  their  rights,  and 
will  establish  them  by  decree.  Lord  Fahnouth  v.  Innys,  Mosely, 
87 ;  Sayer  v.  Pierce,  1  Ves.  232. 

Mining  may  be  regarded  as  a  species  of  trade,  and  a  bill  in  equity 
may  be  brought  for  an  account  of  the  prolits.     Bishop  of  Winchester 
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V.  Knight,  1  P.  W.  406;  Jesus  College  v.  Bloome,  3  Atk.  262; 
Norway  v.  Roioe^  19  Ves.  144.  Where  mines  are  in  the  possession  of 
assignees,  or  one  of  many  persons  entitled  to  share  in  the  proHts,  all 
the  reasonable  expenses  incurred  in  the  management  of  the  concern 
will  be  allowed  in  taking  the  account.  Scott  v.  Nesbitt,  14  Ves.  445. 
A  bill  for  an  account  may  be  brought  by  the  owners  or  lessees  of 
mines  against  their  agents;  and  if  there  are  mutual  accounts,  the  court 
will  restrain  all  proceedings  at  law,  and  direct  the  whole  accounts  to 
be  taken  in  equity.  Crease  v.  Pen/prase,  1  Jur.  840,  Exch.  A  bill 
for  an  account  may  be  brought  by  the  mortgagor  of  mines  against  the 
mortgagee  in  respect  of  the  proceeds  arising  during  the  period  of  his 
possession.     Hughes  v.   Williams,  12  Yes.  493. 

A  bill  in  equity  may  be  brought  for  determining  questions  of  dis- 
puted boundaries  in  mining  fields.  Sayer  v.  Pierce,  1  Yes.  Sr.  232. 
The  interests  of  miners  in  mining  claims  and  ditch  property  upon  the 
public  lands  may  be  partitioned  between  the  owners  under  the  statute. 
Hughes  v.  Devlin,  23  (Jal.  501. 

In  a  mining  case,  a  court  of  equity  will  (when  proper)  compel  an 
inspection  and  survey  of  the  works  of  the  parties.  Thornhurg  v.  Sav- 
age Mining  Co.,  1  Pac.  Mag.  267. 

Where  the  vendor  of  a  certain  mine  went  east  to  sell  shares  therein 
and  making  misrepresentations  of  the  quality  and  prospects  of  the 
mine,  procured  certain  capitalists,  the  purchaser  among  others,  to  ap- 
point a  committee  to  go  and  investigate,  and  the  committee  reported 
that  the  representations  were  true,  and  the  vendor  made  extravagant 
declarations  of  the  rich  prospects,  but  made  no  warranty  or  guaranty, 
it  was  held  that,  such  declarations  and  representations  could  only  be 
regarded  as  the  expression  of  an  opinion  about  a  matter  of  which  the 
committee  could  judge  for  themselves,  and  that  they  formed  no  ground 
for  setting  aside  the  contract.     Tuck  v.  Downing,  76  111.  71. 

To  prove  the  existence,  quantity  and  quality  of  coal  in  certain  lands, 
evidence  is  admissible  that  seams  of  coal  have  been  opened  and  mined 
on  other  lands  in  the  immediate  vicinity  and  similarly  situated,  in  con- 
nection with  the  opinion  of  witnesses  skilled  in  the  geological  forma- 
tion of  the  neighborhood,  that  like  seams  exist  on  the  land  in  question. 
Stamhaugh  v.  Smith,  23  Ohio  St.  584. 

To  control  the  rule  of  common  law  requiring  the  owner  of  coal  to 
leave  sufficient  support  to  sustain  the  surface  a  usage  must  be  so  an- 
cient and  uniform  as  to  amount  to  a  custom.  Jones  v.  Wag)ier,  QQ 
Penn.  St.  429 ;  5  Am.  Rep.  385. 

The  appropriate  remedy  for  a  breach  of  a  contract,  to  convey  an 
interest  in  a  mining  claim,  is  an  action  for  specific  performance. 
Felger  v.  Coward^  35  Cal.  650. 
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CHAPTER  XCVI. 

MONEY  LENT. 
AETICLE   I. 

OF   MONEY    LENT. 

Section  1.  When  the  action  lies.  Whenever  money  is  borrowed 
by  one  person  from  another,  and  there  is  no  taint  of  illegality  in 
the  transaction,  the  law  implies  a  promise  to  repay  it,  and  if  no  time  is 
agreed  upon,  it  is  due  instanter  and  without  demand.  In  order  to 
maintain  this  action,  it  is  not  necessary  that  there  should  be  any  writing 
to  evidence  either  the  loan,  or  a  promise  to  repay  it.  It  is  enough  if  a 
loan  in  fact  is  established,  or  it  is  shown  that  money  was  paid  for  the 
defendant,  at  his  request,  or  under  such  circumstances  that  the  law  will 
imply  a  request,  and  a  consequent  promise  to  repay  it  {Parker  v.  .New- 
land,  1  Hill,  87  ;  Whitman  v.  Lake,  32  Wis.  189) ;  but  it  must  be  a 
loan  to  the  defendant,  and  if  it  is  a  loan  to  a  third  person  which  the 
defendant  agrees  to  repay,  the  action  cannot  be  maintained.  Marriot 
V.  Lister,  2  Wils.  141.  Thus,  where  the  agreement  declared  upon 
was,  that  if  A  would  lend  B's  son  a  sum  of  money  npt  exceeding  £5, 
B  would  pay  the  same  to  A,  it  was  held  that  the  amount  could  not 
be  recovered  upon  a  count  for  money  lent,  because  B's  son  was  the 
borrower,  and  B's  promise  was  only  collateral,  "  for,"  say  the  court, 
"  the  same  money  cannot  be  lent  to  two."  But  the  court  intimated,  and 
such  is  still  the  rule,  that  if  the  money  had  been  lent  to  B,  although 
in  fact,  at  his  request,  given  to  B's  son,  the  action  would  have  lain. 
Butcher  v.  Andrews,  1  Salk.  23  ;.S.  C,  3  id.  15  ;  Douglass  v.  Rey- 
nolds, 7  Pet.  (U.  S.),  113.  The  distinction  is  that  the  word  lent  has  a 
technical  and  certain  signification,  and  can  only  be  applied  to  the 
actual  borrower.  Butcher  v.  Andreios,  1  Salk.  23.  But  it  is  not 
essential  that  the  money  should  have  been  given  to  the  borrower,  or 
that  he  should  have  derived  any  actual  benefit  therefrom  ;  it  is  sufficient 
if  the  loan  was  in  fact  made  to  him  and  upon  his  sole  credit  and 
promise,  although  for  the  use  and  benefit  of  a  third  person  ;  as,  if  B, 
at  the  request  of  C  and  upon  C's  promise  to  repay  it,  lets  D  have  a 
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certain  sum  of  money,  C  is  the  borrower,  altliongli  D  receives  the 
money  from  B  because  the  money  is  loaned  to  him  and  upon  his 
sole  credit.  But  if  0  had  requested  B  to  loan  money  to  D, 
and  had  agreed  to  repay  it  if  D  did  not,  an  action  for  money  lent 
would  not  have  lain  against  C,  because  he  was  not  the  borrower,  and 
his  promise  was  only  collateral.  Douglass  v.  Reynolds,  7  Pet.  (U.  S.) 
113  ;  Hamilton  v.  Starkweather,  28  Conn.  138.  It  is  not  essential 
that  money  in  fact  should  have  been  loaned,  it  is  sufficient  if  the  bor- 
rower received  that  which  was  equivalent  to  money,  and  upon  which 
money  or  its  equivalent  was  actually  received,  as  a  check,  bill  of 
exchange,  note,  draft,  loan  certificate  or  other  representative  of  money. 
Mansker  v.  Missouri,  1  Mo.  452. 

When  a  person  is  permitted  by  another  to  take  a  certain  sum  of 
money  from  money  in  his  hands  belonging  to  such  person,  with  the 
understanding  that  it  is  to  be  deducted  from  money  thereafter  to 
become  due  from  such  person  to  him  for  particular  articles  to  be  fur- 
nished or  services  to  be  rendered,  if  such  articles  are  not  furnished  or 
services  rendered,  an  action  as  for  money  lent  lies  to  recover  the  same. 
Shepherd  v.  Philips,  2  C.  &  K.  722.  A  count  for  money  lent  will  be 
sustained  for  money  lent  to  the  wife  at  the  liusband's  request.  Steven- 
son V.  Ilardie,  2  "W.  Black.  872.  So,  it  lies  upon  an  account  stated 
{Payne  v.  Jenkins,  4  C.  &  P.  324);  upon  an  I.  O.  U.  {Childers  v. 
Boulnois,  1  D.  &  R.  8 ;  Douglas  v.  Bolrne,  12  Ad.  &  El.  641) ; 
whether  it  is  addressed  to  any  particular  person  or  not  {Curtis  v. 
Richards,  1  M.  &  G.  46) ;  but  the  mere  fact  that  the  words  "  for 
value  received  "  occur  in  an  instrument  as  in  a  bill  of  exchange  or 
promissory  note,  do  not,  of  themselves,  import  a  money  consideration 
so  as  to  uphold  a  count  for  money  lent.  It  must  appear  that  such  was 
in  fact  the  consideration  {^Morgan  v.  Jones,  1  C.  &  J.  162) ;  nor  is  a 
right  of  recovery  made  out  by  simply  showing  that  the  plaintiff  handed 
the  defendant  a  certain  sum  of  money.  It  must  be  shown  that  it  was  in 
fact  a  loan.  Welch  v.  Seaborn,  1  Stark.  474  ;  Morse  v.  Bogert,  4  Denio, 
108  ;  1  Comst.  377.  The  fact  that  a  loan  is  received  by  the  deposit 
of  collaterals  and  that  the  lender  agrees  to  give  notice  of  a  certain 
time  before  attempting  to  compel  re-payment,  does  not  deprive  the 
lender  of  his  remedy  as  for  money  lent,  nor  is  it  incumbent  upon 
him  to  aver  or  prove  an  offer  to  return  the  securities.  Scott  v.  Parker, 
1  Ad.  &  El.  (N.  S.)  807.  Money  advanced  to  one  person  by  an- 
other, upon  the  agreement  and  expectation  that  such  person  will  perform 
some  act  for  the  person  advancing  it  in  payment  thereof,  may  be 
recovered  under  a  count  for  money  lent  if  such  person  fails  to  perform 
his  agreement  {Bristowe  v.  Needham^  9  M.  &  "W.  729) ;  and  gener- 
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ally,  it  may  be  said  that  an  action  as  for  money  lent  will  lie  when 
money  is  loaned  to  another  or  is  given  to  a  third  person  at  his  request, 
he  being  the  borrower,  or,  when  it  is  paid  to  him  upon  the  expectation 
and  agreement  that  it  shall  be  paid  in  a  particular  way,  and  the  person 
fails  to  perform  liis  agreement.  Brisiowe  v.  Needhcun,  9  M.  &  W. 
T29;  Stevenson  v.  Hardie,  2  W.  Bl.  8T2,  "When  a  note  given  for 
money  turns  out  to  be  void,  the  amount  may  still  be  recovered  under  a 
count  for  money  lent  {Moore  v.  Banlc  of  The  Metropolis,  13  Pet.  [U. 
S.]  302) ;  and  it  seems  that  a  claim  for  money  lent  may  be  recovered 
under  a  general  count  "  for  sundry  matters  chargeable  in  account " 
{Lovejoy  V.  Wilson,  1  Cr.  [C  C]  102)  ;  and  a  count  for  money  had 
and  received  is  sustained  by  a  claim  for  money  lent,  the  rule  being  that 
a  count  for  money  had  and  received  will  always  lie  whenever  money 
has  been  received  by  the  defendant  which  et  cequo  et  Z'O/io  belongs  to 
the  plaintiff.  Tuti\.  He,  3  Blatchf.  (C.  C.)  24:9.;  ^Yells  v.  NeviUe, 
4  "Wash.  (C.  C.)  209 ;  Pagers  Adin\s  v.  Banh  of  Alexandria,  7 
"Wheat.  (U.  S.)  35.  Thus,  when  money  is  advanced  upon  forged  or 
counterfeit  notes  or  bills,  it  has  been  held  that  the  amount  might  be 
recovered  under  a  count  for  money  lent  {Bank  of  England  v.  To7n- 
Tdns,  6  Jur.  348) ;  but  if  the  notes  or  bills  had  been  purchased,  instead 
of  being  taken  as  collateral,  the  count  would  not  lie,  as,  in  order  to  sus- 
tain it,  there  must  be  a  promise,  express  or  implied,  to  repay  the 
money.     In  other  words,  there  must  he  a  loan. 

Wlien  money  is  lent  by  one  person  to  another,  the  mere  fact  that  the 
note  of  a  third  person  is  given  as  collateral  does  not  bar  an  action  for 
money  lent.  If  the  note  is  not  paid  within  the  time  within  which  the 
loan  was  to  be  paid,  the  lender  may  sue  the  borrower  for  money  lent. 
Marston  v.  Boynton,  0  Mete.  (Mass.)  127.  The  count  has  been  upheld 
by  a  memorandum  of  any  kind  \\\9X  prima  facie  shows  a  loan  and  a 
promise  to  repay  it  as  "due  A.  eighty  dollars  on  demand.  B."  {Ilay  v. 
Hide,  1  Cliip.  [Vt.]  214);  or  "sent  E.  $56.  I  say  received  by  me. 
P."  Peniston  v.  Wall,  3  J.  J.  Marsh.  (Ky.)37.  But  an  instrument  that 
merely  acknowledges  the  receipt  of  money,  as  "received  of  A.  $110," 
without  other  evidence,  will  not  sustain  the  count.  McFarlami  v. 
Shipp,  17  Ark.  41. 

When  a  ])erK<>ii  has,  through  mistake,  delivered  up  a  note  upon  which 
there  is  still  a  balance  due,  lie  may  recover  it  in  an  action  for  money 
lent.  Baxter  v.  Paine,  16  Gray,  273.  AVhcre  money  is  loaned,  the 
fact  that  it  subsequently  depreciates  in  value,  will  not  prevent  a  recov- 
ery for  its  actual  value  at  the  time  when  the  loan  was  made,  so  held  in 
a  case  where  the  loan  was  of  Confederate  money.  Wooten  v.  Sherrard, 
71  N.  C.  374.     So,  although  the  contract  between  the  parties  as  to  the 
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time  of  the  repayment  of  money  loaned  is  void  under  the  statute  of 
frauds,  yet,  the  law  will  imply  a  promise  to  repay  the  money  on  de- 
mand, and  it  may  be  recovered  under  a  count  for  money  lent.  Swift ' 
V.  Swift,  46  Cal.  266.  See,  also,  Vanatta  v.  State  Bank,  9  Ohio  St. 
27.  A  check  given  by  the  borrower  for  money  loaned,  which  by  agree- 
ment was  not  to  be  presented  for  payment,  is  sufHcieiit  to  sustain  an 
action  for  money  lent,  and  the  measure  of  recovery  is  the  amount  of 
the  check  and  interest.     Currier  v.  Davis,  111  Mass.  480. 

"Where  money  has  been  borrowed  by  an  executor  witliout  authority, 
and  the  estate  has  received  the  benefit  thereof,  the  creditor  may  recover 
the  amount  loaned  with  interest  thereon  at  the  legal  rate.  Deery  v. 
Hamilton,  41  Iowa,  16. 

Money  deposited  by  a  customer  in  a  banker's  hands  is  money  lent 
with  the  superadded  obligation,  that  it  is  to  be  repaid  when  called  for. 
Pott  V.  Glegg,  16  M.  &  W.  321. 

§  2.  When  an  action  for  money  lent  will  not  lie.  In  order  to 
maintain  an  action  for  money  lent,  it  must  be  show^n  that  money  or  its 
equivalent  representative  passed  from  the  plaintiff  to  the  defendant, 
under  a  promise,  express  or  implied,  to  repay  the  same.  Payne  v.  Jen- 
U71S,  4  C.  &  P.  324. 

The  action  never  lies  upon  a  collateral  promise  {Douglass  v.  liey- 
nolds,  7  Pet.  [U.  S.]  113) ;  nor  where  there  is  not  a  promise,  express  or 
implied,  to  repay  the  money.  There  must  be  a  loan,  and  the  mere  fact 
that  the  plaintiff  has  paid  money  for  the  defendant,  or  that  the  defend, 
ant  has  received  and  retained  money  belonging  to  the  plaintiff",  will  not 
sustain  the  action.  In  such  cases,  an  action  for  money  paid  or  money 
had  and  received  is  the  proper  remedy.  Smith  v.  Crocker,  2  Root, 
(Conn.),  84 ;  Beach  v.  Vandenhurgh,  10  Johns.  361 ;  Charlestown  v. 
Iltibhard,  9  N.  H.  19.5 ;  Bancroft  v.  Ahhott,  3  Allen,  524. 

A  husband  is  not  liable  for  money  lent  to  his  wife,  though  the  money 
is  afterward  applied  by  her  in  procuring  necessaries,  for  the  supply  of 
which  he  would  have  been  liable.  Knox  v.  Bushell,  3  C.  B.  Qs.  S.) 
334. 

§  3.  Defenses  to  the  action.  This  action  is  open  to  all  defenses 
that  legally  bar  the  plaintiff's  right  of  recovery,  as  usury  {Grant  v. 
Merrill,  36  AVis.  390 ;  Tyng  v.  Commercial  Warehouse  Company,  58 
N.  Y.  [13  Sick.]  308);  payment,  or  that  no  loan  was  in  fact  made 
{Johnson  V.  Jennings,  10  Gratt.  [Va,  ]  1 ;  Richardson  v.  Williams, 
49  Me.  558  ;  Winsor  v.  Savage,  9  Mete.  [Mass.]  346) ;  or  that  the  money 
was  loaned  for  an  illegal  purpose  {Kingsbury  v.  Flemming,  'o^  N.  C. 
524;  McKinnell  v.  Eohinson,  3  M.  &  W.  434);  or  indeed  any  matter 
that  in  law  defeats  a  right  of  recovery.     The  defendant  cannot  defend 
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upon  the  ground  that  the  plaintiff  received  the  money  from  an  illegal 
enterprise  (  Wintermute  v.  Stinson,  16  Minn.  468) ;  or  that  he  knew  it 
was  borrowed  for  an  illegal  enterprise,  unless  it  is  also  shown  that  he 
designed  that  it  should  be  so  used  {Bond  v.  Perkins,  4  Heisk.  [Tenn.] 
364) ;  or  that  the  money  was  loaned  out  of  trust  funds  in  the  plaintiffs 
hands  {PatcUn.  v.  Peck,  38  N.  Y.  [11  Tifi.]  39) ;  nor,  that  the  instru- 
ment given  to  evidence  the  loan  was  not  executed  according  to  the  for- 
malities provided  by  law  {Boisgemrd  v.  J^eio  York  Banking  Co.,  2 
Sandf.  Ch.  23) ;  nor  that  the  loan  consisted  of  the  plaintiffs  notes, 
which  were  discounted,  and  were  not  due  at  the  time  when  the  action 
was  brought  {Hinsdale  v.  I^ells,  3  Conn.  377) ;  nor  by  any  matters  that 
do  not  defeat  the  right  of  recovery.  Prewitt  v.  Martin,  59  Mo.  325  ; 
Moynahan  v.  Connor,  30  Mich.  136  ;  Stolp  v.  Blair,  68  111.  541 ; 
Harington  v.  Macmorris,  5  Taunt.  228. 

The  omission  of  the  officer  of  a  national  bank  to  exact  security  for 
moneys  lent  cannot  be  made  a  ground  of  defense  to  an  action  brought 
by  the  bank  to  recover  such  loan.  Union  Mining  Co.  v.  Rocky  Mt. 
Nat.  Bank,  2  Col.  T.  248. 
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CHAPTER  XCVII. 

MONEY  PAID. 

TITLE    !.• 

AETICLE  I. 

OF  MONET    PAID  IN    GENERAL. 

Section  1.  Definition  and  nature  of  the  action.  An  action  of 
assumpsit  for  money  paid  by  one  person  for  another  can  only  be  main- 
tained when  it  was  paid  in  pursuance  of  a  request  from  such  person, 
express  or  implied,  so  that  either  an  express  or  an  implied  promise  to  re- 
pay the  same  can  be  predicated  thereon.  Woodford  v.  Leavenworth^  14 
Ind.  311 ;  Jones  v.  Wilson,  3  Johns.  434  ;  Sharpe  v.  Cummings,  2  D. 
&  L.  504;  Bcmcroft  v.  Ahhotf,  3  Allen  (Mass.),  524;  Taylor  v. 
Baldwin,  10  Barb.  626.  It  is  maintainable  in  all  cases  where  one 
party  has  paid  money  for  another,  either  at  such  person's  request,  or 
where  he  had,  with  such  person's  assent,  express  or  implied,  become 
liable  to  pay  the  same  {Alexander  v.  Vane,  1  M.  &  W.  511 ;  Brittain 
V.  Lloyd,  14  id.  Y62 ;  Pursel  v.  Ellis,  5  W.  &  S.  [Penn.j  525  ;  Neilson 
V.  Gilliam,  7  Yerg.  [Tenn.]  474 ;  Baylston  v.  Chase,  2  Col.  T.  612) ; 
unless  the  person  for  whom  the  money  is  paid  is  liable  therefor  upon 
some  special  contract  or  agreement,  in  which  case  the  party  must 
resort  to  his  remedy  thereon.  Francisco  v.  Wright,  1 1ll.  691 ;  Liib- 
hock  V.  Tribe,  3  M.  &  W.  607 ;  Carney  v.  O'Mil,  27  Mich.  497.  . 

Money  voluntarily  paid  for  another,  without  his  request,  express  or 
implied,  cannot  be  recovered,  as  it  is  well  settled  that  one  person  can- 
not make  another  his  debtor  without  his  asseift  or  request.  Ingra- 
ham  V.  Gilbert,  20  Barb.  151 ;  Turner  v.  Egerton,  1  G.  &  J.  (Md.) 
433 ;  Lewis  v.  Lew%8,  3  Strobh.  (S.  C.)  530 ;  Winsor  v.  Savage,  9 
Mete.  (Mass.)  346 ;  Smith  v.  Poor,  37  Me.  462 ;  Oden  v.  Elliott,  10 
B.  Monr.  (Ky.)  313;  Hall  v.  Smith,  5  How.  (U.  S.)  96;  Mont- 
gomery V.  Gibbs,  40  Iowa,  652 ;  Richardson  v.  Williams,  49  Me. 
558 ;  Rensselaer  Glass  Factory  v.  Reid,  5  Cow.  (N.  Y.)  603.  By 
this,  it  is  not  to  be  understood  that  an  express  assent  or  request  must 
exist,  but  that,  in  the  absence  thereof,  it  must  be  shown  that  the  person 
Vol.  IY.—  57 
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paying  the  money,  with  the  assent  of  the  person  for  whose  benefit  it 
was  paid,  either  express  or  impHed,  stood  in  such  a  relation  to  the 
claim  that  he  was  legally  liable  to  pay  it.  Nichols  v.  Bucknam,^  117 
Mass.  48S ;  Hall  v.  Smithy  5  How.  (U.  S.)  96 ;  Ramsay  v.  Gardner^ 
11  Johns.  439 ;  Runt  v.  Amidon,  4  Hill,  345. 

Under  the  common  law  practice  a  recovery  for  money  paid  was  had 
under  a  common  count  in  assumpsit  "  for  money  paid,  laid  out  and 
expended  for  the  use  of  the  defendant,  at  his  request,"  and  it  was  not 
necessary  to  set  forth  eitherjthe  sum  paid,  the  person  to  whom,  nor  the 
time  it  was  paid,  or  the  circumstances  under,  or  the  purposes  for  which 
it  was  paid,  but  the  court  would  generally,  upon  motion,  direct  the 
filing  of  specifications  by  the  plaintiff,  and  when  filed,  his  cause  of 
action  was  confined  to  the  special  matters  set  forth  therein. 

In  those  States  where  codes  have  been  adopted,  or  the  practice  other- 
wise changed  or  simplified,  more  particularity  in  setting  forth  the  ground 
of  action  would  probably  be  necessary  to  avoid  a  motion  by  the  defendant 
to  make  the  complaint  more  definite  and  certain.  But  in  all  cases 
whether  the  action  is  in  general  assumpsit  or  upon  a  special  contract,  a 
request  must  not  only  be  alleged  but  prpved,  or  the  action  is  not  main- 
tainable. Taylor  v.  Gotten,  6  Ired.  (JST.  C.)  C9  ;  Wharton  v.  Franhsy 
9  Port.  (Ala.)  232. 

ARTICLE  II. 

WHEN  THE  ACTION  LIES. 

Section  1.  In  general.  Assumpsit  for  money  paid  to  the  use  of 
anotlier  is  the  proper  remedy  to  determine  whether  money  expended  by 
the  plaintiff  was  for  his  own  use,  or  that  of  the  defendant  (  Williams 
V.  Hheppard,  13  N.  J.  Law,  76);  and  is  maintainable,  although  the  statute 
gives  another  remedy,  unless  the  statute  abolishes  tlic  remedy  in  terras, 
or  by  necessary  implication.     Belts  v.  IlllUard,  2  Koot  (Conn.),  131. 

In  order  to  maintain  the  action,  as  has  been  previously  stated,  the 
money  must  have  been  paid  in  pursuance  of  the  request  of  the  defend- 
ant, ex])ress  or  implied,  and  not  officiously,  and  as  a  mere  voluntary 
favor  {Bailey  v.  Bussing,  28  Conn.  455 ;  Biirdicky.  Glass  Go.,  11  Vt. 
19 ;  Jones  v.  Wilson,  3  Johns.  434;  Dawson  v.  Dawson,  12  Iowa,  512), 
and  money  must  have  been  actually  paid.  It  is  not  eiu^ugh  that  the 
plaintiff  lias  become  liable  to  pay  it,  as  that  he  assumed  the  debt  and 
has  been  accoptcid  as  sole  d(^bt()r  {Dcdtninv.  WlUlatns,  2  111.  154);  or 
that  he  was  surety  for  the  defendant  and  has  been  sued  upon  his  con- 
tract, and  a  judgment  o])tained  against  him  for  the  amount.  Pursel 
V.  Ellis,   5  W.   &  S.  (Peim.)  525  ;    Morrison  v.    Bcrkey,  7  S.  &  R. 
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(Penn.)  238 ;  Hodges  v.  Armst/rong,  3  Dcv.  (N.  C.)  253 ;  Gardner  v. 
Cleveland,  9  Pick.   337. 

But  a  bill  of  exchange,  or  a  negotiable  note  given  and  received  in 
satisfaction  of  the  debt,  will  support  a  count  for  money  paid,  and 
doubtless  a  complete  satisfaction  of  the  debt  so  far  as  the  defendant  is 
concerned  would  be  sufficient  in  whatever  manner  it  may  liave  been 
effected,  provided  that  no  greater  sum  could  be  recovered  than  the 
plaintiff  had  paid,  or  become  obligated  to  pay.  Ingalls  v.  Dennett^ 
6  Me.  80 ;  Douglas  v.  Moody,  9  Mass.  553  ;  Gumming  v.  Ilackley, 
8  Johns.  202 ;  Lapham  v  Barnes,  2  Yt.  213 ;  Plariters'  Bank  v. 
Douglass,  2  Head  (Tenn.),  699.  When  two  or  more  persons  are 
jointly  liable  upon  the  same  debt,  as  a  note,  bill  of  exchange  or  other 
debt  or  obligation,  and  one  pays  tlie  entire  debt,  he  may  sue  his  co- 
debtor  for  his  share  of  the  debt  as  for  money  paid  to  his  use.  MoGregory 
V.  McGregory,  107  Mass.  543  ;  Sexton  v.  Sexton,  35  Ind.  88 ;  Allyn 
V.  Boorman,  30  Wis.  684.  Thus,  where  one  mill  owner  pays  the 
entire  expense  of  repairs  upon  a  mill-dam  that  supplies  the  mill  with 
power,  he  may  sue  his  co-owner  for  one-half  the  amount  as  for  money 
paid  for  his  use.     Mullett  v.  Bemis,  100  Mass.  92. 

And  it  has  been  held  that  in  order  to  maintain  an  action  for  money 
paid,  it  is  not  necessary  that  the  defendant  should  be  relieved  by  the 
payment  from  a  liability  to  a  third  person.  Lewis  v,  Campbell,  8  C. 
B.  541.  And  see  Emery  v.  Hobson,  62  Me.  578  ;  S.  C,  16  Am.  Rep. 
513. 

But  one  who  has  paid  money  for  the  benefit  of  another  cannot 
maintain  an  action  against  such  person,  unless  there  is  a  legal  liability 
on  his  part  to  refund  the  whole  or  a  part  of  it.  The  fact  that  he  is 
equitably  bound  to  refund  is  not  enough,  an  absolute  legal  liability 
must  be  established.  Thus,  where  a  person,  vested  with  the  legal  title 
to  real  estate,  paid  the  taxes  thereon,  it  was  held  that  he  was  not 
entitled  to  recover  the  same  of  the  owner  of  the  equitable  title  who 
was  in  possession.  It  was  held  to  be  a  voluntary  payment  without 
any  request  from  the  equitable  owner,  express  or  implied.  Bryant  v. 
Clark,  45  Yt.  483.  But  where  a  legal  liability  is  established,  an  action 
for  money  paid  will  lie,  even  though  the  defendant  is  liable  to  the 
plaintiff  for  the  same  money  upon  the  covenants  in  a  deed  or  other  in- 
strument under  seal.  BoyJston  v.  Chase,  2  Col.  T.  612.  See,  also, 
Belts  V.  Ililliard,  2  Root  (Conn.),  131,  to  same  effect.  But  a  differ- 
ent rule  has  been  established  in  Michigan,  though  the  doctrine  before 
stated  seems  to  be  predicated  upon  rnore  substantial  ji^gtice,  and  to  be 
in  better  accord  with  principle.  Carney  v.  C Neil^  27  Mich.  495. 
Where  a  person  pays  a  debt  which  another  is  boimd  to  pay,  in  order 
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to  save  liis  property  from  sale  upon  legal  process,  as  where  a  ten- 
ant has  contracted  to  pay  the  taxes  which  are  assessed  upon  lands 
against  his  landlord,  or  to  pay  a  certain  debt  existing  against  the 
payor,  he  may  maintain  an  action  against  the  person  legally  bound 
to  pay  the  same.  Nichols  y.  BuGknam,  117  Mass.  488;  Soulard  v. 
Peck,  49  Mo.  477.  So,  the  action  lies  in  favor  of  the  buyer  of  prop- 
erty, for  money  which  he  is  compelled  to  pay  to  remove  any  incum- 
brance upon  the  property  existing  before  he  purchased  it.  Sargent  v. 
Currier,  49  N.  H.  310 ;  6Am.  Eep.  524. 

It  seems  that  a  person  who  pays  the  note  of  a  corporation  upon 
the  request  of  its  president,  may  maintain  an  action  against  the  cor- 
poration for  money  paid  to  its  use.  Atkins  v.  Brown,  59  Me.  90. 
If  money  is  jmid  at  the  request  of  another,  it  may  be  recovered  in. 
this  form  of  action,  although  it  was  paid  to  quiet  an  illegal  demand 
{Mills  V.  Johnston,  23  Tex.  308) ;  and  it  makes  no  difference  whether 
he  pays  in  goods  or  money,  if  it  is  accepted  by  the  creditor  in  lieu  of 
money.     Cook  v.  Linn,  19  N.  J.  Law,  11. 

As  illustrative  of  those  instances  in  which  the  law  implies  a  request, 
an  indorser  who  pays  a  note  or  bill  of  exchange  may  recover  the 
amount  of  the  maker  {Christine  v.  Chaney,  5  La.  Ann.  219;  Garnsei/ 
V.  Allen,  27  Me.  366);  so,  where  a  person,  not  a  party  to  a  note  or  bill, 
pays  it  for  the  honor  of  the  maker,  he  has  been  held  entitled  to  recover 
the  amount  of  him  {Leake  v.  Bwgess,  13  La.  Ann.  156) ;  so,  where 
one  of  two  co-purchasers  pays  for  the  whole  of  the  goods,  he  may  re- 
cover of  the  other  the  proportion  he  was  to  pay  {Dedinan  v.  WilliamSj 
2  111.  154) ;  so,  where  money  has  been  expended  by  one  in  carrying  on 
another  person's  business,  unless  he  occupies  the  position  of  a  mere 
meddler,  he  may  recover  of  the  owner  of  the  business  the  amount 
expended  by  him,  although  another  person  holds  liis  power  of  attorney 
{Didier  v.  Auge,  15  La.  Ann.  398) ;  so,  it  lias  been  held  that  where  a 
debtor  has  been  committed  to  jail  upon  a  capias,  and  while  there  has 
been  su])])orted  at  the  expense  of  the  creditor,  tlio  law  implies  a  prom- 
ise on  his  part  to  repay  the  amount  {Briggs  v.  Lewiston.,  29  Me.  472) ; 
and,  generally,  it  may  be  said  that  where  one  person  pays  money  for  the 
benefit  of  another,  with  his  consent,  exjiress  or  implied,  where  the  pay- 
ment was  not,  at  the  time,  understood  to  be  gratuitous,  the  law  implies 
a  promise  to  repay  it.  Packard  v.  Lienow,  12  Mass.  11.  But  if  the 
payment  is  made  by  several  persons,  it  cannot  be  recovered  in  a  joint 
action,  imless  the  consideration  is  joint,  so  that  a  joint  promise  can  be 
implied,  but  each  must  sue  for  the  proportion  paid  by  him.  Liddell 
V.  Brant,  17  Mo.  150. 
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§  3.  Of  the  request.  In  order  to  entitle  a  person  to  recover  for 
money  paid  for  another,  a  request,  express  or  implied,  must  be  estab- 
lished, or  an  express  promise  to  repay  it,  and  it  may  be  said  that,  in  all 
cases  where  there  is  a  legal  obligation  on  the  part  of  the  person  pay- 
ing to  pay  the  money,  the  primary  obligation  resting  upon  the  per- 
son for  whose  benefit  it  was  paid,  the  law  implies  a  request  and  a  con- 
sequent promise  that  will  uphold  an  action  to  recover  it  back.  Bailey 
V.  Bussing^  28  Conn.  455  ;  Keith  v.  Easton^  21  Pick.  261  ;  Hunt  v. 
Amidon,  4  Hill,  345 ;  Pearce  v.  Wilkins,  2  N.  Y.  (2  Comst.)  469. 
Thus,  where  one  pays  money  to  satisfy  a  debt  of  a  person,  at  his  re- 
quest, from  such  request  the  law  would  imply  a  promise  to  repay  it. 
Cooky.  Linn,  19  N.  J.  Law,  11  ;  Mills  v.  Johnston,  23  Tex.  308. 

And  this  would  be  the  case  where  there  is  no  express  request,  but  a 
tacit  assent  to  such  payment,  as  where  A  pays  money  for  B  when 
B  is  present,  to  which  he  does  not  object,  unless  the  circumstances 
are  such  as  to  indicate  that  it  was  gratuitous,  the  law  from  such  tacit 
assent  will  treat  the  money  as  having  been  paid  at  B's  request. 
Packard  v.  Lienow,  12  Mass.  11. 

The  rule  may  be  stated  to  be  that,  in  all  instances,  in  order  to  main- 
tain an  action  for  money  paid  for  the  use  of  another,  it  must  appear^ 
that  it  was  paid  at  liis  request,  express  or  implied,  or  that,  after  such 
payment,  there  was  an  express  promise  to  pay  it  back.  If  there  is  a 
request,  express  or  implied,  from  that  the  law  implies  the  requisite 
promise,  and  if  there  was  a  subsequent  express  promise  to  repay  it, 
from  that  the  law  implies  the  requisite  previous  request.  Bailey  v. 
Bussing,  28  Conn.  455  ;  Leake  v.  Burgess,  13  La.  Ann.  156 ;  Hall  v. 
Smith,  5  How.  (U.  S.)  96  ;  Ticonio  Bank  v.  Smiley,  27  Me.  225  ; 
Powell  V.  Lawhead,  13  La.  Ann.  627 ;  Rainsey  v.  Gardner,  11 
Johns.  439. 

Thus,  in  Rodman  v.  Denison,  21  Conn.  406,  the  plaintiff  brought 
an  action  against  the  indorser  of  a  promissory  note,  upon  the  common 
counts  for  money  paid  to  his  use,  etc.,  but  failed  to  prove  any  demand 
upon  the  maker,  in  consequence  of  which  he  could  not  recover  upon 
the  special  counts,  but  the  plaintiff  proved  that,  after  the  defendant 
indorsed  the  note,  he  had  himseK  indorsed  it,  at  the  defendant's 
request,  and  for  his  sole  accommodation,  under  a  promise  of  indemnity. 
Upon  these  facts,  the  court  held  that  the  plaintiff  could  recover  under 
the  count  for  money  paid.  So,  in  Ramsey  v.  Gardner,  11  Johns.  439, 
where  A  applied  to  B  for  his  advice  how  to  draw  a  large  sum  from 
Scotland,  and,  following  B's  advice,  drew  a  bill  of  exchange  in  his 
favor,  which  B  negotiated,  but,  the  bill  being  protested,  he  was  com- 
pelled to  pay  damages  and  expenses.     In  an  action  for  money  paid,  it 
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was  held  that  the  damages  and  expenses  were  recoverable  from  A,  as 
B,  acting  merely  as  the  agent  of  A,  and  in  good  faith,  for  the  benefit 
of  A,  and  not  for  his  own  benefit,  must  be  regarded  as  having  paid  the 
money  at  A's  request.  So,  where  a  widow,  to  whom  dower  had  been 
assigned  out  of  the  estate  of  her  deceased  husband,  was  compelled  to 
pay  the  taxes  on  the  whole  estate,  in  order  to  save  the  forfeiture  of  her 
estate,  it  was  held  that  she  might  recover  of  the  person  who  owned  the 
remainder,  the  portion  of  the  tax  belonging  to  the  part  of  the  estate 
owned  by  him,  as  for  money  paid  at  his  request.  Graham  v.  Dunni- 
gan,  6  Duer  (N.  Y.),  629.  So,  where  several  persons  were  engaged 
in  running  a  line  of  stages,  and  judgment  was  obtained  against  one, 
who  paid  it,  for  injm'ies  sustained  by  a  passenger  through  the  neg- 
lio^ence  of  a  driver,  it  was  held  that  he  could  maintain  an  action 
against  the  others  as  for  money  paid,  for  the  proportion  they  ought  to 
pay  {Ilorhaoh  v.  Elder ^  18  Penn.  St.  33  ;  Bailey  v.  Bussing^  28 
Conn.  455),  the  law  implying  a  request  and  a  promise  on  their  part, 
from  their  primary  liability ;  and  so,  in  all  cases  where  a  person  pay- 
ing money  is  under  a  legal  obligation  to  pay  it,  by  reason  of  his  rela- 
tion to  the  claim,  the  law  treats  him  as  having  paid  it  at  the  request  of 
,the  person  or  persons  upon  whom  the  primary  liability  rests,  and  the 
same  is  true  where  several  are  primarily  liable,  if  one  of  them  pays 
the  whole  claim,  he  may  maintain  an  action  for  money  paid  against 
the  others  to  recover  their  proportion  thereof.  McClure  v.  Wilson^ 
43  111.  356  ;  Long  v.  Greene,  7  Mass.  268  ;  Blunt  v.  MoU,  10  Abb. 
Pr.  (N.  Y.)  222 ;  Norton  v.  Goons,  3  Denio,  130  ;  Gleason  v.  Dyke, 
22  Pick.  390.  But,  where  money  is  paid  voluntarily,  even  though  the 
person  for  whom  it  was  paid  was  legally  liable  to  pay  it,  or  although  it 
was  paid  to  save  him  from  trouble  and  expense,  there  being  no  request, 
express  or  implied,  it  cannot  be  recovered  in  this  form  of  action.  Thus, 
where  a  tax  collector  voluntarily  paid  a  person's  tax  {Beach  v.  Van- 
derbnrgh,  10  Johns.  361  ;  Smith  v.  Grocher,  2  Root  [Conn,],  84) ;  or 
an  officer  having  an  execution  voluntarily  paid  the  amount  {Little  v. 
Grihhs,  4  N.  J.  Law,  213  ;  Menderhack  v.  Hopkins,  8  Johns.  436) ;  there 
being  no  request,  express  or  implied,  an  action  for  money  paid  will 
not  lie. 

And  if  money  has  been  paid,  and  an  express  request  is  relied  upon, 
it  iniHt  1)0  shown  to  liave  betiii  mule  by  the  debtor  himself  or  his 
agent  <hily  autlioriziul  to  make  it.  Burdick  v.  Glass  Co.,  11  Vt. 
19.  So,  wliore  a  ])('rson  voluntarily,  and  without  any  request,  express 
or  iiiq)lied,  assumes  a  liability  for  another,  ho  cannot  recover  of  such 
person  money  that  he  has  been  compelled  to  pay  thereon  as,  where  a 
person  voluntarily,  and  without  any  reqiu3Kt  fi'om  the  maker  becomes 
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a  surety  for  him  upon  a  note,  bond  or  other  security,  although  he  is 
compelled  to  pay  the  claim,  he  cannot  recover  the  amount  in  an  action 
for  money  paid.  In  order  to  recover  for  money  paid  under  a  claim 
paid  as  surety,  it  must  be  shown  that  the  person  paying  it  became 
surety  at  the  request  of  the  person  of  whom  recoveiy  is  claimed. 
McPherson  v.  Meek,  30  Mo.  345.  A  person  cannot  by  officiously  and 
gratuitously  assuming  to  do  so  alter  the  legal  state  or  position  of  anotlier 
in  reference  to  a  claim.  It  is  the  right  of  every  person  to  say  what 
relation  he  will  hold  to  a  claim,  and  whether  he  will  pay  it  or  not, 
and  if  another  person,  in  disregard  of  this  right,  voluntarily  ass'umes  to 
change  his  relation  thereto,  he  does  so  at  his  own  cost,  and  cannot 
charge  such  other  with  liability  to  him  for  any  of  the  fruits  of  his 
officiousness.  Ege  v.  Koonz,  3  Penn.  St.  109.  Thus,  where  a  town 
voluntarily  paid  the  entire  fees  of  commissioners  appointed  by  the 
legislature  for  establishing  the  boundary  line  between  it  and  another 
town,  under  a  resolution  of  the  legislature  that  the  expense  should  be 
paid  by  them,  each  paying  one-half,  it  was  held  that  the  amount  so 
paid  could  not  be  recovered  of  the  other  town,  as  it  was  paid  volun- 
tarily and  without  any  request  from  it,  express  or  implied.  Soutk 
Soitaate  v.  Hanover,  9  Gray,  420.  See,  also,  to  the  same  effect,  I^mi- 
croft  V.  Abbott,  3  Allen,  524;  Chrisman  v.  Long,  1  Ind.  212;  Bur- 
dick  V.  Glass  Co.,  11  Vt.  19.  When  a  person  has  become  surety  for 
another  or  has  agreed  to  pay  certain  specific  sums  for  him,  the  request 
only  applies  to  the  particular  sum  in  question,  and  if  he  pays  sums  in 
excess  thereof,  as  to  such  excess,  the  payment  is  voluntarily  and  not 
recoverable.  Moiitgoinery  v.  Oibhs,  40  Iowa,  652.  So,  where  a  person 
is  employed  to  work  for  another,  he  cannot  charge  his  employer  except 
for  his  own  services.  If  he  employs  another  person  to  assist  him,  he 
cannot  charge  his  employer  with  the  money  paid  to  such  person 
therefor.  Junkins  v.  Union  School  District,  39  Me.  220.  In  all 
cases  the  money  must  be  alleged  to  have  been  paid  at  the  defendant's 
request,  and  facts  must  be  shown  that  establish  it,  or  no  recovery  can 
be  had,  Taylor  v.  Cotton,  6  Ired.  (N.  C.  L.  69;  Wharton  v. 
Franks,  9  Port.  (Ala.)  232. 

There  are  instances  where  the  obligation  imposed  upon  a  person  to  do 
an  act,  and  the  necessity  for  its  being  done  at  once,  are  such  that  any 
person  may,  upon  such  person's  neglect  or  refusal  to  do  it  without  any 
request  or  promise  from  the  person  upon  whom  the  obligation  rests, 
procure  it  to  be  done,  and  recover  the  amount  paid  by  him  therefor  in 
an  action  for  money  paid,  the  law  implying  a  request  to  any  person  to 
do  it.  Thus,  the  husband  is  bound  upon  the  decease  of  his  wife  to 
provide  her  with  a  funeral  at  a  reasonable  expense,  and  if  he  does  not 
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do  so,  it  has  been  held  that  any  person  who  vohmtarily  employs  an 
undertaker,  and  pays  him  for  performing  such  a  funeral,  is  entitled  to 
recover  the  sum  so  expended,  from  the  husband  in  an  action  for  money 
paid.  A7nhrose  v.  Kerrisan,  10  C.  B.  776.  Ante,  Vol.  2,  128.  So, 
it  seems  that  where  money  is  paid  by  one  for  another,  in  pursuance 
of  the  usages  of  a  business,  the  law  will  imply  a  request.  Thus,  if  a 
party  authorizes  a  broker  to  buy  shares  for  him  in  a  particular  market 
where  the  usage  is,  that  when  a  purchaser  does  not  pay  for  his  shares 
within  a  given  time,  the  vendor,  giving  the  purchaser  notice,  may  re- 
sell and  charge  him  with  the  difference ;  and  if  a  broker  acting  under 
the  authority  buys  at  such  market  in  his  own  name,  he  may,  if  he  is 
compelled  to  pay  a  difference  on  the  shares  through  a  neglect  of  his 
principal  to  supply  funds,  sue  the  principal  for  money  paid  to  his  use. 
Follockx.  Stables,  12  Ad.  &  El.  (Q.  B.)  765;  Bayliffe  v.  ButUr- 
worth,  1  Exch.  425.  Ante,  Vol.  1,  229.  So,  where  a  person  employed 
a  broker  who  was  a  member  of  the  stock  exchange  to  purchase  certain, 
stocks,  and  at  the  time  of  purchase  a  call  had  been  made,  but  was  not 
then  payable,  and  the  seller  paid  the  call  in  order  to  enable  her  to  make  a 
transfer  of  the  shares  to  the  broker,  who  by  the  rules  of  the  stock  exchange 
was  personally  responsible  for  it,  and  paid  the  amount  to  the  seller,  it  was 
held  that  he  was  entitled  to  recover  the  amount  of  such  call  so  paid  by 
him,  of  the  purchaser,  as  for  money  paid  to  his  use.  Bayley  v.  Wil- 
kins,  7  C.  B.  886  ;  McEwen  v.  Woods,  11  Q.  B.  13.  Ante,  Vol.  1, 229. 
A  person  who  deals  with  another  in  reference  to  a  business  in  re- 
ference to  which  certain  usages  or  fixed  regulations  exist,  is  presumed 
to  deal  in  reference  to  such  usages  and  regulations.  Thus,  where  the 
defendant  employed  a  broker  to  purchase  certain  railway  shares  for 
him,  which  the  broker  did,  and  subsequently  at  his  request  the  broker 
sold  the  shares,  and  paid  over  to  the  defendant  the  amount  received 
therefor  less  his  commissions,  and  after  the  sale  it  was  ascertained  that 
the  certificates  were  forgeries,  and  a  resolution  was  passed  by  the  stock 
excliange  that  the  holders  of  shares  in  such  railway  company  found  to 
be  spurious  slioiild  have  a  right  to  demand  of  the  sellers  thereof  genu- 
ine shares  in  exchange,  or  to  have  ten  shillings  premium  per  share 
until  genuine  shares  were  delivered,  in  consequence  of  which  the 
broker  was  compelled  to  comply  with  the  rule,  it  was  lield  that  he 
was  entitled  to  recover  the  amount  paid  by  him  in  pursuance  of  such 
resolution  of  the  stock  exchange,  the  law  implying  a  promise  on  the 
part  of  the  defendant,  which  would  uphold  an  action  for  money  paid 
for  the  amount  of  the  purchase-money,  but  no  more,  as  the  right  of  a 
j)nr('hascr  on  such  sale  was  at  the  moment  of  the  sale  to  have  back  his 
purchase-money,  but  nut  to  ask  for  genuine  certificates,  and,  therefore, 
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that  no  more  than  such  purchase-money  was  necessarily  paid  by  the 
plaintiff.      Westropp  v.  Solommi,  8  0.  B.  345  ;  13  Jur.  (C.  P.)  1104. 

Wliere  several  persons  combine  to  defend  an  action,  and  one  of  them 
pays  the  expenses,  he  may  recover  of  the  otliers  their  proportionate  «hare 
thereof,  the  law  implying  the  requisite  request.  Ed<jar  v.  Knapp^  5 
M.  &  Gr.  753  ;  6  Scott,'  707 

§  3.  Of  the  payment.  An  action  for  money  paid  cannot  be 
maintained  by  one,  unless  he  has  actually  paid  the  money.  The 
mere  fact  that  he  is  liable  to  pay  it,  as,  that  a  judgment  has  been 
obtained  against  him,  is  not  enough.  Pursel  v.  Ellis^  5  AV.  & 
S.  (Penn.)  525  ;  Morrison  v.  Berkey,  7  S.  &  R.  (Penn.)  238 ;  Whit- 
ing V.  Aldrioh^  111  Mass.  582  ;  Hodges  v.  Armstrong,  3  Dev.  (N.  C.) 
253 ;  Gardner  v.  Cleveland,  9  Pick.  (M:iss.)  337 ;  Dedman  v.  Williar/is, 

2  111.  154.  He  must  have  actually  paid  the  claim,  eitlier  in  money  or 
in  property  accepted  as  money,  or  in  some  way,  so  that  no  liability  ex- 
ists against  the  defendant  therefor,  except  to  him.     Miller  v.  Howry, 

3  Penn.  &  "W.  (Penn.)  374,  380.  Thus,  if  a  surety  takes  up  the  old 
note,  and  gives  his  own  in  payment,  it  is  held  such  a  payment  of  the 
old  note  as  upholds  an  action  for  money  paid,  because  the  liability  of 
the  principal  upon  the  old  note  is  thus  discharged  {Neale  v,  Newland, 

4  Ark.  506 ;  Hall  v.  WUtaTcer,  7  Ired.  [N".  C]  L.  353 ;  White  v.  CwrV 
ton,  52  Ind.  371 ;  Pearson  v.  Parker,  3  N.  H.  366  ;  Cornwall  v.  Gould, 
4  Pick.  447;  Lapham  v.  Barnes,  2  Vt.  213;  WUherhy  v.  Mann,  11 
Johns.  518 ;  M^Lellan  v.  Crofton,  6  Me.  333) ;  and,  generally,  the 
plaintiff  must  show  that  the  defendant's  liability  upon  the  matter  for 
which  he  claims  to  recover  of  him  for  money  paid  has  been  completely 
discharged,  except  as  to  himself.  Dedmin  v.  Williams,  1  Scam.  (111.) 
154.  But  see  Lewis  v.  Campbell,  8  C.  B.  541 ;  Emery  v.  Hobson,  62 
Me.  578;  S.  C,  16  Am.  Eep.  513. 

The  rule  is  that  a  party  who  contracts  a  debt,  or  assumes  a  liability 
for  another,  cannot  maintain  an  action  against  him  for  money  paid 
thereon  until  he  has  himself  paid  the  debt,  or  otherwise  discharged  it ; 
as  where  a  vessel  was  captured,  and  one  of  the  parties  interested  agreed 
with  the  captors,  in  order  to  obtain  a  release  of  the  vessel  and  cargo,  to 
pay  a  sum  of  money  as  a  ransom,  and  thereupon  drew  a  bill  of  exchange 
which  they  accepted  and  released  the  vessel,  it  was  held  that  an  action 
would  not  lie  against  the  other  parties  for  contribution  until  he  had 
paid  the  bill.  Douglas  v.  Moody,  9  Mass.  548.  See,  also,  to  same 
effect,  Lomax  v,  Pendleton,  3  Call.  (Va.)  538.  But  when  tlie  individ- 
ual note  of  one,  or  even  where  property  has  been  received  as  money,  and 
the  original  claim  is  quieted,  the  rule  is  otherwise.  Ainslie  v.  Wilson,  7 
Vol.  IV.—  58 
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Cow.  662 ;  WitJierhy  v.  Mcmn,ll  Johns.  518 ;  Clark  v.  Foxcroft,  7  Me. 
355. 

§  4.  Of  compulsory  paymeut.  Where  two  or  more  persons  are 
.jointly  liable  upon  a  claim,  or  where  they  stand  in  such  a  relation  to  it 
that,  unless  the  other  pays  his  proportion  thereof,  he  will  be  put  to 
trouble  or  expense,  or  his  rights  will  be  seriously  jeopardized,  he  may 
pay  the  wliole  and  pursue  the  other  for  his  proportion.  Graham  v. 
Dioinigan,  6  Duer  (N.  Y.),  629;  Ilorhach  v.  Elder,  18  Penn.  St.  33  ; 
Bailey  v.  Bussing,  28  Conn.  455  ;  Dodge  v.  Wilkinson,  3  Mete.  (Mass.) 
292,  So,  where  a  person  is  compelled  by  operation  of  law  to  pay  a 
debt  which  another  in  equity  and  good  conscience  ought  to  pay,  he 
may  recover  the  amount  of  such  person.  Ticonic  Bank  v.  Smiley,  27 
Me.  225  ;  Vanee  v.  Boyce,  2  La.  Ann.  827.  Where  a  purchaser  of 
real  estate  promises  the  seller  to  pay  the  taxes  assessed  upon  the  estate, 
if  he  fails  to  do  so,  and  the  seller  is  compelled  to  pay  them,  he  may 
recover  them  of  the  buyer  as  for  money  paid  to  his  use,  and  the  same 
rule  would  prevail  as  to  the  purchaser  if  he  was  compelled'to  pay  taxes 
assessed  upon  the  estate  against  the  vendor,  and  which  the  vendor 
ought  to  pay.  Brackett  v.  Evans,  1  Cush.  79 ;  Graham  v.  Dunnigam,, 
6  Duer  (N.  Y.),  629. 

It  is  not  necessary,  in  order  to  constitute  a  papnent  compulsory, 
that  legal  proceedings  should  have  been  actually  commenced.  It  is 
enough  if  a  valid  claim  exists,  that  must  be  paid  in  order  to  preserve 
the  rights  of  the  person  paying,  although  the  claim  is  against  another. 
Thus  the  plaintiff,  having  purchased  an  equity  of  redemption,  sold  on 
execution,  paid  off  the  mortgage,  and  the  mortgagee,  after  canceling 
the  mortgage  deed  and  note,  and  indorsing  on  the  mortgage  a  discharge 
thereof,  delivered  them  up  to  the  plaintiff,  who,  upon  payment  of  the 
amount  for  which  the  equity  was  sold,  released  to  the  mortgagor  all  the 
right  acquired  by  him  under  the  sale.  It  was  held  that,  as  the  plaintiff 
was  obliged  to  pay  the  debt  in  order  to  secure  his  equitable  interest  in 
the  land,  he  could  recover  the  amount  of  the  mortgagor  as  for  money 
paid  to  his  use.      Gleason  v.  Dyke,  22  Pick.  390. 

§  5,  Of  contribution.  Where  two  or  more  persons  are  jointly  lia- 
ble to  pay  a  claim,  and  one  of  them  pays  the  whole  of  it,  either  volunta- 
rily or  by  compulsion  of  legal  process,  he  may  recover  of  the  others 
the  proportion  of  the  claim  that  each  ought  to  pay.  Bailey  v.  Bussing, 
28  Conn.  455  ;  Ilorhach  v.  Elder,  18  Penn.  St.  33.  Thus,  where  one 
of  several  drawers  of  a  bill  of  exchange  joined  in  it  as  principal,  and 
the  others  as  sureties  for  him,  and  the  drawee,  with  a  knowledge  of 
these  facts,  accepted  and  paid  it,  without  any  funds  of  the  drawer  being 
in  his  hands,  it  wad  held  that  there  was  an  implied   obligation  on  the 
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part  of  all  the  drawers,  sureties  as  well  as  principal,  to  indemnify  him, 
and  that  he  could  recover  agaiust  them  all,  as  for  money  paid.  Dick- 
erson  v.  Turner^  15  Ind.  4.  So,  where  the  owners  of  different  mills 
on  the  same  stream  agreed  to  pay  the  several  sums  subscribed  by  them 
for  the  purpose  of  raising  a  reservoir  for  the  use  of  the  mills,  it  was 
held  that  they  thereby  became  liable  to  each  other  to  contribute  to  the 
expenses  necessarily  incident  thereto,  including  damages  caused  thereby 
by  flowing  the  lands  of  others,  and  that,  though  one  of  the  owners 
conveyed  his  right  in  the  mill  and  reservoir  before  a  judgment  was 
recovered  by  a  land-owner  for  damages  resulting  from  flowage,  yet,  he 
was  liable  to  the  other  owners  for  his  proportion  of  the  amount  of  such 
damage  in  proportion  to  his  proprietary  interest  in  the  reservoir  at  the 
time  of  his  subscription,  and  not  in  proportion  to  the  amount  of  his 
subscription  {Dodge  v.  Wilkinson,  3  Mete.  [Mass.]  292) ;  and,  generally, 
where  one  of  two  or  more  joint  debtors  pays  the  whole  debt,  his  co- 
debtors  are  liable  to  him  in  an  action  for  money  paid,  for  the  propor- 
tion which  they  ought  to  pay.  Ilorhach  v.  .Elder,  18  Penn.  St.  33  ; 
Owens  V.  Collinson,  3  G.  &  J.  (Md.)  25  ;  Snyder  v.  Kirtley,  35  Mo. 
423 ;  Crawford  v.  Kirksey,  50  Ala.  590 ;  Dussol  v.  Bruguiere,  50 
Cal.  456 ;  Golsen  v.  Brand,  75  111.  148  ;  Fielding  v.  Waterhonse,  8 
Jones  &  Sp.  (N.  Y.)  424 ;  White  v.  Carlton,  52  Ind.  371.  But  where 
a  surety  or  a  joint  debtor  pays  a  claim  that  is  barred  by  the  statute  of 
limitations,  he  can  have  no  contribution  from  the  principal  or  his  co- 
debtor.  Williamson  v.  Rees,  15  Ohio,  572  ;  Williamson  v.  Collins, 
17  id.  354.  For  further  information  upon  the  subject  of  contribu- 
tion, see  ante,  Vol.  2,  288-303 ;  also,  Yol.  1,  p.  182. 

§  6.  Co-contractors.  It  is  not  essential  in  order  to  maintain  an 
action  for  money  paid,  as  for  contribution,  by  one  joint  contractor 
against  another,  that  the  technical  relation  of  partnership  should  be 
established.  Finlay  v.  Stewart,  56  Penn.  St.  183.  It  is  enough  if  a 
joint  liability  is  established,  and  the  party  seeking  contribution  has  paid 
more  than  his  share  thereof.  Owens  v.  Collinson,  3  G.  &  J.  (Md.)  25  ; 
GllUlan  V.  Nixon,  26  111.  50.  The  doctrine  of  contribution  is  held  to 
apply  with  equal  force  between  co- contractors  as  it  does  between  co- 
sureties, and  if  one  performs  more  than  his  share  of  the  contract,  or 
expends  more  than  his  ratable  share  of  the  expenses,  he  is  entitled  to 
be  re-imbursod  by  his  co-contractor  as  to  all  excess.  Chipnian  v.  Mor- 
rill,  20  Cal.  130 ;  Snyder  v.  Klrtly,  35  Mo.  423  ;  FinUy  v.  Stewart, 
56  Penn.  St.  183.  But  he  is  restricted  in  his  recovery  to  a 
moiety  of  the  excess  paid  by  him.     Snyder  v.  Kirtley,  35  Mo.  423. 

§  7.  Wrong -doers.  Generally,  one  wrong-doer  who  has  been  com- 
pelled to  pay  the  damages  done  by  several  who  co-operated  with  him 
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in  the  ^rrongf iil  act,  cannot  proceed  for  contribution  against  those 
who  co-operated  with  him.  Rhea  v.  'Wkite^  3  Head  (Tenn.),  121 ; 
Moore  V.  AjypUton^  26  Ala.  633  ;  Acheson  v.  Miller^  18  Ohio,  1  > 
Peck  V.  Ellh^  2  Johns.  Ch.  131.  But  there  are  exceptions  to  this  rule? 
and,  where  there  was  no  intentional  wrong,  or  violation  of  law,  the 
rule  does  not  apply.  It  is  restricted  to  that  class  of  cases  where  the 
wrong  was  intentional,  or  must  be  presumed  to  have  been  done  with 
knowledge  of  its  unlawful  character  {Acheson  v.  Miller^  18  Ohio,  1 ; 
Bailey  v.  Bussing,  28  Conn.  455 ;  Horhach  v.  Elder,  18  Penn.  St. 
33  ;  Moore  v.  Ai?pleton,  26  Ala.  633),  and  the  tost  of  the  right  of  con- 
tribution, as  given  above,  is  to  be  applied  to  the  nature  of  the  wrong 
as  stated  in  the  complaint  or  declaration.  If  that  sets  forth  an  act  not 
manifestly  illegal,  the  right  of  contribution  exists,  but  if  it  fails  to 
show  the  nature  of  the  wrong,  the  rule  of  no  contribution  prevails  and 
its  real  character  cannot  be  sho^vn  by  evidence  dehm^s  the  record. 
Hunt  v.  Lane,  9  Ind.  248. 

§  8.  Payments  witliout  legal  proceedings.  It  is  not  essential  to 
the  maintenance  of  an  action  for  money  paid,  because  of  a  liability  that 
he  was  under  for  the  person,  that  he  should  have  paid  it  under  the 
compulsion  of  legal  proceedings.  It  is  enough  that  a  legal  liability  ex- 
isted against  the  person  sought  to  be  charged,  and  that  the  money  was 
paid  under  such  circumstances  that  the  law  would  imply  a  request  and 
consequent  promise  to  repay  it.  Keith  v.  Eastvn,  21  Pick.  261 ;  Gra- 
ham V.  JDunnigan,  6  Duer  (N.  Y.),  629  ;  Gleason  v.  Dyke,  22  Pick. 
390.  But  if  the  principal  debtor  notifies  the  person  paying  that  he 
has  a  defense  to  the  claim,  or  if  the  matter  is  one  that  does  not  grow 
out  of  a  contract,  a  person,  although  his  rights  may  be  seriously  affected 
by  an  adverse  judgment,  is  bound  to  await  the  bringing  of  an  action, 
when  he  must  cite  in  the  party  to  be  affected  thereby,  and  give  him  an 
opportunity  to  defend  the  action,  and  failing  to  do  so,  he  cannot  re- 
cover of  liim  the  money  he  is  compelled  to  pay  upon  such  claim,  and 
the  same  is  true  when  he  has  reason  to  apprehend  that  there  is  a  de- 
fense to  the  claim.  Barmon  v.  Lithauer,  1  Abb.  Ct.  App.  (N.  Y.) 
99;  4Keyes,  317. 

In  Pettman  v.  Kelle,  9  C.  B.  701 ;  15  Jur.  38,  the  plaintiff,  as  the  agent 
of  the  defendant,  ordered  for  him  goods  of  a  certain  description,  and  for  a 
particular  jMirposc,  of  a  certain  firm,  the  defendant  undertaking  to  save 
the  plaintiff  liarmless  from  the  consequences.  The  goods  sent  were 
of  a  different  d(!S(;ri])tion  from  those  ordered,  and  were  not  fit  for  the 
purpose  required,  but  the  vendors  claimed  that  they  had  been  misled 
])y  mis-spelling  in  tlie  order  given  by  the  plaintiff  and  refused  to  take 
them  back.     An  action  was  brought  against  the  plaintiff  for  the  goods, 
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and  lie  notified  the  defendant  thereof,  and  afterward  compromised  the 
suit  bj  returning  the  goods  and  paying  a  specific  sura  of  money,  in 
settlement.  It  was  held  by  the  court  that  the  plaintiff  must  be  treated 
as  having  authority  from  the  defendant  to  settle  the  action,  he  having 
failed  to  take  any  step  to  refund  the  same,  and  might  recover  of  him 
the  money  paid  in  an  action  as  for  money  paid  to  his  use.  But  where 
there  is  no  request  to  pay  a  claim  existing  against  propej|ty  which  has 
been  purchased  by  another,  and  he  is  indemnified  against  such  claim 
by  the  vendor,  he  has  no  right  to  pay  it,  simply  because  he  supposed 
he  would  ultimately  be  obliged  to  do  so.  Thus,  where  the  defendant 
bought  a  farm  of  the  plaintiff,  which  was  under  mortgage  for  £223, 
and  paid  the  price,  except  the  amount  of  the  mortgage,  and  gave  a 
promise  in  writing,  to  pay  what  he  owed  to  the  mortgagee,  the  plain- 
tiff voluntarily,  and  without  suit,  paid  the  debt  to  the  mortgagee,  sup- 
posing that  in  the  end  he  should  be  compelled  to  do  so,  and  then 
brought  a  suit  for  what  he  had  so  paid,  it  was  held  that  he  could  not 
recover.     Postell  v.  Ramsay^  2  Const.  Rep.  (S.  C.)  429. 

§  9.  Money  paid  by  sheriffs.  If  a  sheriff  or  other  officer  holding 
an  execution  or  other  process  against  a  person  voluntarily  pays  the 
claim,  he  cannot  recover  the  amount  of  the  person  for  whose  benefit  it 
is  paid  {Little  v.  Gihhs,  4  N.  J.  Law,  213 ;  Menderbaok  v.  Hopkins^  8 
Johns.  436) ;  and  the  same  rule  prevails  in  reference  to  a  collector  of 
taxes.  If  he  voluntarily  pays  a  tax  due  from  a  person,  he  cannot  re- 
cover the  amount  in  an  action  for  money  paid  (/iS'mi^A  v.  Crocher,^ 
Root  [Conn.],  84;  Beach  v.  Yandei^burgh^  10  Johns.  361) ;  but  a  con- 
trary doctrine  has  been  held  in  Maryland,  and,  perhaps,  the  rule  w^ould 
be  different  if,  by  law,  the  collector  becomes  liable  for  the  tax  if  not 
paid  by  a  specified  time.  Ott  v.  Chapline,  3  H.  &  M.  (Md.)  323.  So, 
too,  both  as  to  the  sheriff  or  tax  collector,  the  rule  is  different  when 
the  money  is  paid  at  the  request  of  the  debtor  or  tax  payer.  Leonard 
V.  Ware,  4  N.  J.  Law,  150. 

§  10.  Expenses  of  bail.  When  a  person  becomes  bail  for  another, 
he  is  entitled  to  recover  all  expense  he  has  been  put  to  by  reason  of 
such  relation,  such  as  re-arresting  the  principal,  but  not  for  expenses 
incurred  in  improperly  defending  an  action  {Fisher  v.  Fallows,  5  Esp. 
171) ;  nor  for  trouble  and  expense  in  going  to  a  place  to  become  bail. 
Reason  v.  Wirdnam,  1  C.  &  P.  434 ;  Hector  v.  Carpenter,  1  Stark. 
190. 

§  11.  Amount  of  recovery.  The  recovery  in  all  cases  is  limited  to 
such  a  sum  as  the  person  sought  to  be  charged  is  legally  liable  to  pay 
which  is  generally,  but  not  necessarily,  the  sum  actually  paid,  and  in- 
terest thereon,  but  in  no  case  can  the  recovery  exceed  the  sum  which  the 
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plaintiff  has  paid  {Stone  v.  BarneU,  25  Tex.  Snpp.  430) ;  and  in  ascer- 
taining the  amount  of  recovery,  the  equities  of  the  case  will  be  con- 
sidered {Caulon  V.  Green,  2  Caines,  151) ;  and  costs  will  not  be  allowed 
where  the  claim  ought  t©  have  been  paid  without  suit,  that  is,  where 
there  was  no  possible  defense,  unless  he  was  authorized  to  defend  the 
action  bv  the  person  sought  to  be  charged  with  such  payment.  Gillett 
V.  Rippon,  M.  &  M.  406 ;   Newman  v.  Goza,  2  La.  Ann.  642. 

§  12.  Payments  upon  illegal  transactions.  When  money  is  paid 
by  one  at  the  special  request  of  another,  it  may  be  recovered  back, 
even  though  it  was  paid  upon  an  illegal  transaction.  Mills  v.  JoJiTb- 
son,  23  Tex.  308 ;  Wehh  v.  Brooke,  3  Taunt.  11 ;  Child  v.  Morley,  8 
T.  R.  610 ;  Simpson  v.  Bloss,  1  Taunt.  246.  Thus,  if  two  persons 
jointly  engage  in  a  stock  jobbing  transaction  and  incur  losses,  and  em- 
ploy a  broker  to  settle  the  differences,  and  one  of  them  repays  the 
broker  the  whole  sum  with  the  privity  and  consent  of  the  other,  he 
may  recover  a  moiety  of  such  sum  in  an  action  for  money  paid,  al- 
though it  is  contrary  to  statute.  Petrie  v.  Hannay,  3  T.  R.  418. 
And  the  fact  that  money  was  paid  upon  a  demand  that  was  usurious, 
and  could  not  have  been  enforced,  is  no  defense  to  an  action  for  money 
paid  by  one,  who  paid  it  at  the  defendant's  request.  One  who  pays 
money  at  the  request  of  another,  has  a  right  to  recover  it  back  irre- 
spective of  the  validity  of  the  claim  paid,  unless  the  payment  of  it 
was  itself  contrary  to  law.  McElroy  v.  Melear,  7  Coldw.  (Teuu.) 
140. 

ARTICLE    III. 

WHEN   THE    ACTION    DOES    NOT    LIE. 

Section  1.  In  general.  The  action  for  money  paid  will  lie  in  all 
cases  where  the  money  is  paid  at  the  express  request  of  a  person  (  Webb 
V.  Brooke,  3  Taunt.  11 ;  Simpso?i  v.  Bloss,  7  id.  246 ;  Petrie  v.  Ilan- 
ney,  3  Term  R.  418 ;  Reynolds  v.  Doyle,  1  M.  &  G.  753) ;  or  where 
the  money  is  paid  under  such  circumstances  that  the  law  will  imply  a 
request  and  promise  {Reynolds  v.  Boyle,  1  M.  &  G,  753) ;  and  in  no 
other  instances  unless,  there  having  been  a  previous  legal  or  equitable 
liability,  an  express  promise  subsequent  to  such  payment  is  established. 
Thus,  wiiere  a  stranger,  without  any  legal  obligation  to  do  so,  expended 
his  own  fuiids  in  maintaining  an  orphan  child,  who  subsequently  be- 
came possessed  of  a  large  estate  out  of  which  no  allowance  for  her  edu- 
cation was  apj)lied  for  or  made,  it  was  lield  that  this  was  a  suliicient 
consideration  io  support  an  express  promise  made  by  her  after  she  be- 
came of  age,  to  refund  the  sums  expended  for  her,  and  that  under  such 
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promise  an  action  for  money  paid  miii^lit  be  maintained  for  their  re- 
covery. Baker  v,  Gregory,  28  Ala.  544.  In  the  absence  of  either  of 
the  conditions  named,  an  action  will  not  lie,  and  the  payment  is  treated 
as  voluntary,  Chri&man  v.  Long,  1  Ind.  212 ;  Bryant  v.  Clark,  45 
Vt.  483  ;  Barmon  v.  Llthauer,  1  Abb.  Ct.  App.  (N.  Y.)  99;  Junkins 
V.  Union  School  Bht,  39  Me.  220  ;  Burdick  v.  Glass  Co.,  11  Yt.  19 ; 
South  Seituate  v.  Hanover,  9  Gray,  420.  And  this  is  so,  even  though 
the  party  paying  it  did  so  under  the  mistaken  belief  that  he  was 
legally  bound  to  pay  it.  Bancroft  v.  Ahhotf,  3  Allen,  524;  ^j/e  v, 
Koontz,  3  Penn,  St.  109.  Where  money  is  voluntarily  paid,  the  iiction 
will  not  lie,  however  beneficial  it  may  be  to  the  defendant.  Thus, 
where  one  ship-owner,  without  any  authority  from  his  co-owner,  and 
without  his  knowledge  or  consent,  procured  repairs  to  be  made  upon 
the  vessel  in  the  home  port,  it  was  held  that  he  could  not  recover  any 
portion  of  the  money  expended  therein.  Benson  v.  Thoriijpson,  27 
Me.  471.  So,  it  has  been  held  that,  where  a  town  voluntarily  pays  the 
whole  of  a  certain  sum,  which  belongs  to  it,  and  another  town,  to 
pay  in  equal  sums,  it  cannot  recover  a  moiety  thereof  of  such  other 
town.  South  Seituate  v.  Hanover,  9  Gray,  420.  See,  also,  to  the 
same  effect,  Bancroft  v.  Ahhott,  3  Allen,  524;  EgeN.  Koontz,  3  Penn. 
St.  109 ;  Burdick  v.  Glass  Co.,  11  Yt.  19. 

So,  where  a  person,  without  any  request  to  that  end,  procured  a  per- 
son to  perform  certain  services  for  a  school  district,  and  paid  him  there- 
for, it  was  held  that  he  could  not  recover  back  the  sum  paid  therefor, 
in  an  action  for  money  paid  for  the  use  of  the  district.  Jenkins  v. 
Union  School  District,  39  Me.  220.  So,  where  an  agent  of  a  trans- 
portation company,  tliat  had  undertaken  to  convey  goods,  expended 
money  upon  them  to  render  them  fit  for  being  forwarded,  it  was  held 
that  he  could  not  recover  the  amount  so  paid,  it  not  having  been  ex- 
pended at  the  request  or  by  the  direction  of  the  owners.  Ca7'son  v. 
£ily,  23  Mo.  265.  So,  generally,  unless  there  is  an  express  or  implied 
request  to  pay  the  money,  it  cannot  be  recovered  back,  however  much 
benefit  the  defendant  may  have  derived  therefrom.  The  principle 
upon  wdiicli  the  doctrine  is  predicated  is,  that  a  person  cannot  make 
another  a  debtor  against  his  will,  and,  if  he  ofiiciously  intermeddles 
with  the  affairs  of  another,  and  attempts  to  make  him  his  debtor,  with- 
out his  knowledge  or  assent,  by  paying  money  for  him,  it  is  treated  as 
a  gratuity.  Hge  v.  Koontz,  3  Penn.  St.  109  ;  Levns  v.  Lewis,  3  Strobh. 
(S.  C.)  530 ;  liensselaer  Glass  Co.  v.  Eeid,  5  Cow.  603 ;  Stephens  v. 
Brodnax,  5  Ala.  258 ;  Taylor  v.  Baldwin,  10  Barb.  626 ;  Thomjyson 
V,  Chretien,  3  La.  Ann.  116 ;  Smith  v.  Poor,  37  Me.  462 ;  Richardson 
V.  WilliaTns,  49  id.  558;  Woodford  v.   Leavenworth,  14  Ind.  311; 
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Oden  V.  Elliott,  10  B.  Monr.  (Ky.)  313;  Burdick  v.  Glass  Co.,  11 
Vt.  19  ;  Mayor,  etc.  v.  Hughes,  1  G.  ^fe  J.  (Md.)  497  ;  Dawson  v.  Daw- 
S071,  12  Iowa,  512,  And  the  same  rule  prevails  where  one  has  become 
liable  for  another,  at  his  request  even,  as  an  indorser,  if,  by  reason  of  a 
failure  of  the  holder  of  the  note  or  bill,  to  take  the  proper  steps  to 
charge  him  with  liability,  whereby  he  is  discharged,  and,  after  he  is  so 
discharged,  he  pays  the  debt,  he  cannot  recover  it  of  the  maker  of  the 
note,  as  the  request  only  raised  a  promise  to  pay  him  back  any  money 
that  he  might  legally  be  compelled  to  pay  as  such  indorser,  and  when 
his  legal  liability  ceased,  the  promise  ceased  also,  and  a  subsequent  pay- 
ment of  the  obligation  was  merely  gratuitous  {Munroe  v.  Easton,  2 
Johns,  Cas.  [N.  Y.]  Y5) ;  and  the  same  rule  has  been  adopted  where 
the  maker  has  been  discharged  in  insolvency  {Lynch  v.  Reynolds,  16 
Johns.  41) ;  and  in  no  case  can  a  recovery  be  had  in  such  an  action, 
unless  the  money  has  been  paid  {Piatt  v.  Smith,  14  Johns.  368 ;  Pur- 
sel  V.  Ellis,  5  W.  &  S.  [Penn.]  525) ;  or  property  has  been  received 
in  lieu  of  the  money  {Ainslie  v.  Wilson,  7  Cow.  662;  Bonney  v. 
Seely,  2  Wend.  481) ;  or,  unless  the  person  to  whom  the  money  was 
due,  has  given  up  all  claim  upon  the  defendant  and  accepted  the  plain- 
tiff as  principal  debtor  in  his  place  ( White  v.  Carlton,  52  Ind.  371 ; 
NeaU  V.  Newland,  4  Ark.  506 ;  Hall  v.  Whitaker,  7  Ired.  [N.  C]  L. 
353) ;  nor  unless  it  is  due.  Royal,  etc..  Packet  Co.  v.  Acrainan,  2 
Exch.  569.  Nor  can  an  action  for  money  paid  be  maintained  by  a 
person  to  recover  a  moiety  of  a  sum  which  he  has  been  compelled  to 
pay  by  reason  of  a  wrongful  act  committed  by  himself  and  the  defend- 
ant jointly,  even  though  the  judgment  is  against  both.  Merryweather 
V.  Nixan,  8  Term  R.  186.  But,  in  order  to  prevent  a  recovery  in 
such  cases,  the  act  must  have  been  obviously  wrongful.  Belts  \. 
Gihhins,  2  Ad.  <fe  El.  57.  If  the  parties  are  only  wrong-doers  hy  in- 
ference of  law,  the  rule  preventing  contribution  does  not  apply.  Pear- 
son V.  SMton,  1  M.  &  W.  504. 

Till!  iiidonsers  of  an  accommodation  note,  knowing  at  the  time  of  the 
indorsement  tliat  the  maker  was  a  mere  acconnnodation  maker,  cannot, 
upon  payment  of  liis  propoition  of  such  note,  recover  the  amount  of 
the  maker,  who  has  also  paid  an  equal  sum.  Under  such  circumstances 
the  indorsement  is  joint,  and  neither  ])arty  has  paid  more  than  he  was 
compellable  to  pay.  Talcott  v.  Coyswell,  3  Day  (Conn.),  512.  Where 
there  is  neither  fraud  nor  warranty,  a  person  who  has  purchased  stock 
of  another,  wliich  ])y  the  books  of  the  company  appear  to  be  fully  paid 
up,  cannot,  because  suljsequcntly  the  company  votes  not  to  allow  cer- 
tain credits  on  the  stock,  whereby  he  is  compelled  to  pay  a  certain  sum 
to  have  his  stock  fully  jiaid  ii|).  recover  the  sum  so   ])aid,  of  the  seller, 
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Cunningham  v.  Spier,  13  Johns.  392.  The  drawer  of  an  accommo- 
<lation  bill  of  exchange  cannot  recover  for  money  paid  thereon,  when 
he  makes  such  payment  without  any  notice  of  dishonor  having  been 
given  him,  and  witliout  any  recpiest  from  the  acceptor.  Sleigh  v.  Sleigh, 
5  Exch.  514  ;  19  L.  J.  Exch.  345. 

As  has  been  previously  stated,  a  recovery  for  money  paid  to  the  use  of 
another  cannot  be  had,  unless  money  or  its  equivalent  has  actually  been 
paid  by  him  to  the  defendant.  The  mere  fact  that  the  plaintiff  is  liable 
to  pay  is  not  enough,  and  he  cannot  avail  himself  of  a  payment  made 
by  another  though  he  is  afterward  compelled  to  reimburse  him,  thus 
when  the  plaintiff  accepted  a  bill  for  £25,  for  the  accommodation  of  a 
person,  who  was  pressed  at  the  time  by  the  defendant,  a  sheriff's  officer, 
for  seven  guineas  claimed  as  being  due  for  possession  money,  and  the 
person  for  whose  benefit  the  bill  was  accepted  was  to  get  it  discounted 
by  the  defendant  or  elsewhere  and  to  give  the  plaintiff'  the  surplus  over 
the  seven  guineas,  and  he,  instead  of  getting  it  discounted,  deposited 
it  with  the  defendant  as  security  for  the  seven  guineas,  who,  knowing 
the  plaintiffs  relation  thereto,  indorsed  it  over  and  kept  the  proceeds, 
and  the  plaintiff  was  subsequently  sued  thereon,  and  paid  the  amount 
to  the  holder,  it  was  held  that  he  could  not  maintain  an  action  against 
the  defendant  for  money  paid  for  his  use,  but  must  proceed  specially 
upon  an  implied  promise  to  indemnify  him  for  his  acceptance.  Asprey 
V.  Levy,  16  M.  &  W.  851. 

The  holder  of  the  legal  title  to  real  estate  cannot  recover  of  the 
equitable  owner,  who  is  in  possession,  the  amount  of  taxes  paid  by  him 
on  the  land.     Bryant  v.  Clark,  45  Yt.  483. 

Persons,  who  have  made  and  exchanged  notes  for  similar  amounts, 
cannot  maintain  an  action  against  either  for  sums  paid  on  his  own  note 
(  ^Yooster  v.  Jenhvns,  3  Denio,  187),  nor  can  a  person  who  has  sold  goods 
to  a  firm  and  taken  the  note  of  one  of  the  firm  for  the  price,  which  he 
transferred,  and  was  subsequently  obliged  to  pay,  a  judgment  thereon 
having  been  obtained  against  him,  maintain  an  action  for  money 
paid  against  the  firm.  His  remedy  in  that  form  of  action  is  con- 
fined cxclusivel}^  to  the  partner  making  the  note,  as  the  law  will 
not  imply  a  request  from  the  other  partners,  to  pay  an  obligation 
upon  which,  prima  facie,  at  least,  they  are  not  liable  {Peters  v.  San- 
ford,  1  Denio,  224) ;  nor  can  a  person  who  has  purchased  goods,  recover 
of  the  vendors,  as  for  money  paid  to  their  use,  for  money  paid  by  him, 
in  effecting  an  insurance  thereon  intermediate  the  sale  and  delivery, 
although  in  law  the  goods  may  have  been  at  the  seller's  risk  during  tiiat 
period.  The  act  of  the  plaintiff  in  effecting  such  insurance  for  their 
Vol.  IV.— 59 
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benefit  was  officious  and  gratuitous.      Orguerre  v.  Luling,   1  Hilt.  (N". 
Y.)  383. 

AETICLE  IV. 

DEFENSES. 

Section  1.  In  general.     In  an  action  against  a  person  for  money 

paid  to  his  use  it  is  competent  for  tlie  defendant  to  show  that  the 
money  sought  to  be  recovered  was  paid  gratuitously  and  officiously 
without  any  request  from  him.  Richardson  v.  Willia'ms,  49  Me.  558  ; 
Taylor  v.  Baldioin,  10  Barb.  626.  But  in  the  absence  of  any  proof 
of  such  request,  express  or  implied,  it  will  be  presumed  that  money 
paid  in  discharge  of  another  person's  debt  was  paid  at  his  request 
(Stejyhen  v,  Bradnax^  5  Ala.  528)  ;  and  the  defendant  must  overcome 
the  effect  of  this  presumption  by  proving  that  no  request  was  in  fact 
made.  Oden  v.  Elliott,  10  B.  Monr.  (Ky.)  313  ;  Mayor,  etc.,  of  Balti- 
more V.  Ihighes,  1  G.  &  J.  (Md.)  497;  Bancroft  v.  Abhott,  3  Allen, 
524.  The  fact  that  a  person, lield  such  a  relation  to  the  debt,  that  he 
had  a  right  to  pay  it,  prima  facie,  establishes  his  right  of  recovery 
against  the  person  upon  whom  liabihty  primarily  rests,  or  against 
other  joint  debtors  with  him  for  a  moiety  thereof ;  but  this  may  be 
overcome  by  showing  that  no  legal  liabihty  existed  against  the  plain- 
tiff to  pay  the  claim,  as,  where  the  action  is  by  an  indorser  of  a  note  or 
bill,  that  he  was  never  legally  charged  as  such,  and  consequently  in 
law  he  was  discharged  from  all  obligation  or  liability  to  pay  {Ege  v. 
Koontz,  3  Penn.  St.  109  ;  Sleigh  v.  Sleigh,  5  Exch.  514 ;  19  L.  J.  Exch. 
346) ;  or  tliat  the  statute  of  limitations  had  run  upon  the  claim,  or  that 
the  plaintiff  has  never  in  fact  paid  the  money  sought  to  be  recovered,  and 
that  if  the  theory  upon  which  he  seeks  to  recover  of  the  defendants  is 
correct,  that  he  would  not  be  liable  to  pay  it.  Thus,  the  drawer  of  a  pro- 
tested draft  telegra])hed  to  a  bank  to  protect  his  unpaid  draft,  and  the 
draft  was  accordingly  paid  by  the  bank.  An  action  was  afterward 
brought  ])y  the  drawer  against  the  payee,  to  recover  the  money  back,  on 
the  ground  that  the  draft  had  been  previously  paid.  It  was  lield,  how- 
ever, that  the  action  would  not  lie,  as  the  drawer  under  these  cireum- 
etances  would  not  be  liable  to  re-imburse  the  bank.  Johnson  v.  Bank 
of  N.  America,  5  Ilobt.  (N.  Y.)  554.  As  before  stated,  a  person 
who  pays  a  delit  for  another  without  any  request,  express  or  imj^licd, 
cannot  recover  as  for  money  paid  to  such  person's  use,  and  this  applies 
to  a  ])erson  who  hecoTrutK  a  guarantor  of  such  debt  or  obligation  with- 
out the  request  or  privity  of  the  other  parties  liable  thereon.  Thus  where 
a  single  bill  was  executed  by  a  })rincipal  and  surety,  and  afterward  an- 
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other  person  at  the  instance  of  the  agent  of  tlie  holder,  but  with- 
out the  knowledge  and  assent  of  tlie  makers,  guaranteed  the 
bond  by  indorsing  upon  it  "  This  is  a  good  bond,"  and  signing  his 
name,  it  was  held  that  he  could  not,  upon  being  compelled  to  pay  the 
bond,  recover  from  the  surety  as  for  money  paid  to  his  use,  because  he 
was  not  a  regular  indorser,  and  having  become  a  guarantor  without 
any  express  request  from  the  makers,  the  law  would  not  imply  a  re- 
quest, and  the  payment  of  the  bond  under  compulsion  was  of  his  own 
seeking,  and  so  far  as  the  makers  were  concerned,  gratuitous  and  offi- 
cious. So,  the  defendant  may  show  that  the  plaintiff  paid  the  money 
after  suit  brought  when  he  know  that  there  was,  or  might  be  a  defense 
against  the  claim,  and  did  not  call  him  in  to  defend  the  action.  Thus,  it 
was  held  in  Barmon  v.  Lithauer,  1  Abb.  Ct.  App.  (N.  T.)  99,  that, 
where  one  who  has  paid  his  creditors  a  note  held  by  them,  on  their 
promise  to  surrender  the  note,  but  which  was  not  done,  was  after- 
ward sued  upon  the  note  by  a  third  person,  it  was  his  duty  to  call 
upon  the  original  creditors  to  defend  the  suit,  and  that,  upon  his  fail- 
ure to  do  so,  judgment  goes  against  him  by  reason  of  his  own  neglect 
to  successfully  defend  the  action ;  he  is  not  entitled  to  recover  from 
the  original  creditors  the  amount  paid  in  satisfaction  of  the  judgment, 
and  also  that  the  fact  that  he  called  one  of  them  as  a  witness  in  the 
action  was  not  equivalent  to  giving  them  the  necessary  opportunity 
to  defend  the  action.  This  rule  only  applies,  however,  to  that  class 
of  cases  where  the  person  paying  the  money  is  bound  to  know,  or  does 
know,  that  the  persons  to  whom  he  must  look  for  indemnity  have,  or 
may  have,  a  defense  to  the  action.  Hutton  v.  Eyre,  6  Taunt.  289  ; 
Dawson  v.  Morgan,  9  B.  &  C.  618.  The  defendant  may  show  that 
he  expressly  notified  the  plaintiff  not  to  pay  the  claim,  and  if  he  pays 
it  against  such  notice,  he  cannot  recover  the  amount  as  for  money  paid 
at  the  defendant's  request,  or  to  his  use.  Thus,  in  Stokes  v.  Lewis,  1 
T.  K..  20,  it  was  held  that  an  action  for  money  paid  would  not  lie  un- 
der such  circumstances ;  as,  where  two  parishes  had  been  for  a  long 
time  united,  and  had  jointly  paid  one  sexton,  but  afterward,  one  of 
them  gave  notice  to  the  other  that  they  intended  to  elect  a  separate 
sexton.  But  the  other  parish  went  on  as  usual  and  brought  an  action 
to  recover  of  the  other  their  quota  of  the  expense.  The  court  held 
that  the  money,  being  paid  contrary  to  the  express  notice  of  the  de- 
fendant, could  not  be  recovered  as  for  money  paid  to  its  use,  because 
there  was  no  request,  but  a  complete  withdrawal  of  any  former  request. 
The  court  in  Ege  v.  Koontz,  3  Penn.  St.  109,  expressed  the  rule  ad- 
mirably, thus  "  A  person  will  not  be  allowed,"  says  the  court,  "  gratui- 
tously to  alter  the  position  of  another,  and  affect  his  rights  and  liabilities 
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by  voluntarily  assuming  to  understand  his  own  legal  duties,  and  after 
paying  a  claim  on  the  footing  of  such  assumption,  to  draw  it  into  ques- 
tion upon  the  allegation  of  a  mistake  of  his  duty."  It  is  a  complete 
defense  to  an  action  for  money,  paid  by  a  surety  by  the  sale  of  his 
goods  upon  an  execution  issued  upon  a  judgment  upon  the  obligation, 
that  the  goods  had  been  sold  by  the  surety  before  their  sale  upon  exe- 
cution, and  that  subsequently  to  the  sale  on  execution  they  were  re- 
covered by  him  of  the  vendee  at  such  sheriff's  sale  {Head  v.  McDon- 
ald, 7  Monr.  [Ky.]  205) ;  or  that  the  money  paid  was  not  the  plaintiff's 
{Goepelly.  Swinden,  1  Dowl.  &  L.  888) ;  and  particularly  is  this  so  if 
the  money  paid  belonged  to  the  defendant  as  much  as  it  did  to  the 
plaintiff,  or  if  he  was  at  the  time  indebted  to  the  defendant  in  a  sum 
sufficient  to  cover  the  sum  paid.  Id. 
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CHAPTER  XCVIII. 

MONEY  RECEIYED. 
ARTICLE  I. 

OF   MONEY   RECEIVED,    IN   GENERAL. 

Section  1.    Nature  of  the  action.    An  action  of  assumpsit  for 
money  had  and  received  is  an  equitable  remedy  that  lies  in  favor  of 
one  person  against  another,  when  that  other  person  has  received  money 
either  from  the  plaintiff  himself  or  third  persons,  under  sucli  circum- 
stances, that  in  equity  and  good  conscience  he  ought  not  to  retain  the 
same,  and  which,  ex  aequo  et  hono^  belongs  to  the  plaintiff.     Biiel  v. 
Boughtoii,  2  Denio,  91 ;  Lockwood  v.  Kelsea^  41 N.  H.  185  ;  Mason 
V.  Waite,  17  Mass.  563 ;  Tevis  v.  Brown,  3  J.  J.  Marsh.  (Ky.)  175; 
Irvine  v.  Hanlin,  10  S.  &  R.  (Penn.)  219;    Eagle  Bank  v.  Smith, 
5  Conn.  71 ;  Eddy  v.  Smith,  13  Wend.  488;  Spottswood  v.  Herrick, 
22  Minn.  548 ;  Knapp  v.  Hohhs,  50  N.  H.  476  ;  Tamm  v.  Kellogg,  49 
Mo,  118  ;  Puckett  v.  Roquemore,,^^  Ga.  235  ;  Laport  v.  Bacon,  48  Vt. 
176  ;  Stuart  v.  Sears,  119  Mass.  143  ;  Grant  Co.  v.  Sels,  5  Oreg.  243  ; 
SaUne  Co.  v.  Wilson,  61  Mo.  237  ;  Varney  v.  Hathorn,  65  Me.  481 ;  Per- 
ley  V.  County  of  Muskegon,  32  Mich.  132  ;  20  Am.  Rep.  637 ;  McDonald 
v.  Lynch,  59  Mo.  350  ;  RoUnson  v.  Ezzell,  72  N.  C.  231 ;  Meek  v. 
McClure,  49  Cal.  624;    Briggs  v.    Boyd,  56  N.  Y.  (1   Sick.)  289; 
Calais  v.  Whidden,  64  Me.  249  ;  Allen  v.  Stenger,  74  111.  119.     But  in 
order  to  maintain  the  action,  either  an  express  or  an  implied  promise  to 
pay  it  to  the  plaintiff  must  be  shown.     Bloomer  v.  Dennian,  12  111.  240  • 
Whitehead  v.  Peck,  1  Ga.  140.     It  is  not,  however,  essential  that  any 
privity  of  contract  should  be  shown ;  if  the  plaintiff's  right  to  the 
money  is  established,  and  the  defendant  is  shown  to  have  received  it 
mider  such  circumstances  that  he  ought  not  to  retain  it,  the  law  im- 
plies a  promise  to  pay  it  to  the  party  who  ought  to  have  it.     Calais  v. 
Whidden,  64  Me.  249 ;    Mason  v.  Waite,  17  Mass.  563 ;  Eagle  Bank 
V.  Smith,  5  Conn.  71 ;  Colgrom  v.  Fillmore,  1  Aik.  (Yt.)  347.     Thus, 
where  money  is  paid  by  one  upon  a  judgment  that  is  subsequently 
reversed,  it  may  be  recovered  back  {Lott  v.  Swezey,  29  Barb.  87),  the 
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law  implying  the  requisite  promise  to  repay  it  to  the  party  wlio  paid 
it.  Garr  v.  Martin,  20  N.  Y.  (6  Smith)  306.  So,  where  a  person 
has  paid  money  upon  a  consideration  that  has  failed  {Smith  v.  Mc- 
ClusTceij,  45  Barb.  610  ;  HotchMss  v.  Judd,  12  Allen,  447;  Allen  v. 
Citizens,  etc.,  Co.,  22  Cal.  28  ;  Lyoii  v.  Annahle,  4  Conn.  350 ;  Jewett 
V.  Lawrenceburgh,  etc.,  R.  R,  Co.,  10  Ind.  539 ;  Leach  v.  Tilton,  40 
N.  H.  473  ;  Steele  v.  Ilohbs,  16  111.  59) ;  or  that  is  void  for  illegality  or 
other  cause,  the  law  implies 'a  promise  on  the  part  of  the  person  to 
whom,  or  to  whose  use  it  was  paid,  to  refund  it.  Cross  v.  Bell,  34  N. 
11.  83  ;  Leonard  v.  Canton,  35  Miss.  189 ;  Page  v.  Einstein,  7  Jones' 
(N.  C.)  L.  147 ;  Mobile  Branch  Banlc  v.  Collins,  7  Ala.  95 ;  Richards 
V.  Allen,  17  Me.  296  ;  Broion  v.  Timmany,  20  Ohio,  81 ;  Pepper  v. 
Llaight,  20  Barb.  429.  But,  where  the  ground  of  recovery  is  the 
illegality  of  the  consideration  at  the  common  law,  in  order  to  uphold 
the  action,  the  plaintiff  must  show  that  he  is  not  in  pari  delicto  with 
the  defendant.  If  he  is  shoMm  to  have  been  in  equal  fault  with  the 
defendant,  the  law  will  not  imply  a  promise  to  repay  the  money,  or  in 
any  wise  afford  him  any  relief.  Barnard  v.  Crane,  1  Tyler  (Vt.), 
457 ;  Liness  v.  Hesing,  44  111.  113 ;  Jacobs  v.  StoTces,  12  Mich.  381 ; 
Perkins  v.  Savage,  15  Wend.  412 ;  Burt  v.  LHace,  6  Cow.  431 ; 
Knowlton  V.  Congress,  etc..  Spring  Co.,  57  N.  Y.  (12  Sick.)  518; 
Commissioners  of  Catawba  v.  Setzer,  70  N.  C.  426 ;  Lush  v.  Patton, 
70  id.  701. 

In  any  event,  in  order  to  maintain  the  action  there  must  be  money 
in  the  defendant's  hands  to  which  the  plaintiff  is  immediately  entitled 
{Maddox  v.  Kennedy,  2  Eich.  [S.  C]  102 ;  Wilder  v.  Aldrich,  2  R. 
I.  518  ;  Shepard  v.  Palmer,  6  Conn.  95  ;  Morrison  v.  Berkley,  7  S.  & 
R.  [Penn.]  246;  Beardsley  v.  Root,  11  Johns.  464;  Barlow  v.  Stal- 
worth,  27  Ga.  517; .  Willie  v.  Green,  2  N.  II.  333 ;  Wheat  v.  Norris, 
13  id.  178) ;  or  if  it  is  property,  that  the  property  has  really  been  con- 
verted into  money  before  suit  brought,  or  that  it  was  received  in  lieu 
of  money.  Dean  v.  Mason,  4  Conn.  428 ;  Kearney  v.  Tanner,  17  S. 
&  R.  (Penn.)  94  ;  Moyer  v.  Shoemaker,  5  Barb.  319 ;  Wheat  v.  Norrisy 
13  N.  II.  178,  Beats  v.  See,  10  Penn.  St.  56;  Hill  v.  Kennedy,  32 
Ala.  523 ;  Johnson  v.  Llaggin,  6  J.  J.  Marslu  (Ky.)  581 ;  Turner  v. 
Egerton,  1  G.  &  J.  (Md.)  433;  Llemmenway  v.  Bradford,  14  Mass. 
121.  If  money  is  ])aid  to  an  agent  for  his  principal,  or  if  money  is 
given  by  one  to  another  to  keep  for  him,  aiul  the  agent  or  depositary 
deposits  it  in  baidv  in  his  own  name,  the  y)rincipal  may  recover  it  of 
the  bank  in  this  form  of  action.  Calland  v.  Loyd,  6  M.  <k  W.  26. 
I)iit  if  an  agent  or  clepositaiy  pays  out  the  money  of  the  principal 
for  goods,  or  upon  his  own   debts,  the  principal  cannot  recover  the 
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Bame  of  the  person  to  whom  it  was  paid,  unless  such  person  knew  that 
the  money  belonged  to  the  principal  and  parted  with  no  consideration 
for  it.     Ely  V.  Norton,  3  Keyes  (K  Y.),  397  ;  2  Abb.  Ct.  App.  19. 

§  2.  When  it  lies  for  money.  Whenever  a  person  has  money  in 
his  possession,  however  he  may  have  come  by  it,  that  belongs  to  an- 
other, and  which,  ex  cequo  et  hono,  he  has  no  right  to  retain,  the  person 
to  whom  it  belongs  may  maintain  an  action  for  it,  as  for  money 
had  and  received.  Thns,  where  a  person  has  purchased  property  from 
one  who  had  no  title  thereto,  and  has  sold  it  and  converted  it  into 
money,  the  true  owner  may  maintain  an  action  for  money  had  and 
received,  instead  of  an  action  for  the  property  or  its  value.  But 
in  such  case  his  recovery  would  be  limited  to  the  sum  actually 
received  for  the  property  irrespective  of  its  actual  value.  Knapp  v. 
Jlohhs,  50  N.  H.  476.  In  the  case  last  cited,  the  defendant  took  an  ox 
to  market  -at  the  request  of  the  owner,  and  having  sold  it  and  received 
the  money  therefor,  paid  it  over  to  the  owner.  The  ox  was  in  fact 
mortgaged  at  the  time  to  the  plaintiff,  who  brought  an  action  against 
the  defendant  for  money  had  and  received,  and  it  was  held  that 
it  was  maintainable,  although  the  defendant  acted  in  good  faith  and  in 
ignorance  of  the  plaintilTs  mortgage.  When  a  person  not  having 
title  to  property  sells  it  and  receives  the  money  therefor,  the  true 
owner  may  recover  the  amount  received  by  him,  in  this  form  of 
action.  Tamm  v.  Kellogg,  49  Mo.  118.  The  action  does  not  lie 
except  for  money  due  absolutely  without  qualification  or  conditions. 
Ralston  v.  Bell,  2  Dall.  (Penn.)  242.  Thus,  where  an  agent,  executor, 
or  other  person  intrusted  with  property  to  be  sold  for  the  benefit  of 
another,  the  person  for  whose  benefit  the  property  was  sold  cannot 
maintain  an  action  for  money  had  and  received  until  the  money  is  actu- 
ally paid  therefor.  If  it  is  sold  upon  credit,  or  is  exchanged  for  other 
property,  this  action  does  not  lie  until  the  money  is  actually  realized 
by  the  agent  or  other  person  making  the  sale  {Ralston  y.  Bell,  2  Dall. 
[Penn.]  242  ^Langchamp  v.  Kenny,  1  Doug.  138) ;  neither  will  it  lie 
when  the  property  has  been  sold  in  part  for  money  and  in  part  for 
other  property.  Weston  v.  Downes,  1  Doug.  23  ;  Power  v.  Wells,  1 
id.  24,  n.  8.  Thus,  in  the  case  last  cited,  the  plaintiff  gave  a  horse  of 
his  own  and  twenty  guineas,  for  a  horse  of  the  defendant,  which  was 
warranted  sound,  but  proved  to  be  unsound.  The  plaintiff  tendered 
back  the  horse  and  brought  an  action  for  money  had  and  received  for 
the  twenty  guineas,  and  also  an  action  of  trover  for  his  own  horse. 
The  court  held  that  neither  action  would  lie,  neither  will  the  action  lie 
when  the  money  sought  to  be  recovered  was  paid  or  received  on  a  con- 
tract that  is  still  open.     Thus,  where  the  defendant  sold  the  plaintiff 
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a  pair  of  coach  horses  for  seventy  pounds,  which  he  agreed  to  take  back 
if  the  plaintiff  should  disapprove  of  and  return  within  a  month ;  and 
the  plaintiff  did  return  them  within  the  month,  but,  instead  of  demand- 
ing the  repayment  of  the  money,  took  another  pair  in  their  stead  with- 
out making  any  new  agreement,  which  he  also  returned  within  a  month, 
and  received  still  another  pair  instead  of  those  without  any  new  bar- 
gain, which  latter  pair  he  offered  to  return^  but  which  the  defendant 
refused  to  receive,  it  was  held  that  an  action  for  money  had  and 
received  would  not  lie  because  the  contract  was  still  open,  and  the 
plaintiff's  remedy  was  by  an  action  upon  the  contract  for  damages. 
Weston  v.  Downes^  1  Doug.  23.  But  if  the  defendant  had  received  the 
horses  back  when  tendered  to  him,  the  action  would  have  lain,  for  the 
contract  would  then  have  been  closed.  Towers  v.  Barrett,  1  T.  R.  133. 
The  burden  is  upon  the  plaintiff  to  show  that  money  was  received  by 
the  defendant,  and  evidence  that  he  received  certain  property,  as  a 
horse  (Doebler  v.  Fisher,  14  S.  &  R.  [Penn.]  1Y9)  ;  stock  {Mor- 
rison V.  Bei'ldy,  7  id.  246) ;  or  other  property,  unless  it  was 
received  as  and  in  lieu  of  money  {Wheat  v.  Norris,  13  N.  H.  178  ; 
Filgo  V.  Penny,  2  Murph.  [N.  C]  182 ;  Clarh  v.  King,  1  Rice  [S.  C], 
178),  does  not  sustain  the  action.  It  does  not  lie  for  money  paid  to 
another,  as  by  a  surety  for  money  paid  on  account  of  his  liability 
for  his  principal  {Childs  v.  Eureka,  etc..  Works,  4-1  N.  H.  354  ;  Willis 
V.  Crooker,  1  Pick.  205) ;  nor  for  money  due  from  another  for  goods 
sold  {Doehler  v.  Fisher,  14  S.  &  R.  [Penn.]  179  ;  Turner  v.  Egerton^ 
1  G.  &  J.  [Md.]  433  ;  Beats  v.  See,  10  Penn.  St.  5G) ;  nor  for  money 
due  for  labor  or  for  other  benefit  conferred,  as  for  a  premium  of  insur- 
ance. Smith  V.  Odlin,  4  Yeates  (Penn.),  468.  But  where  one  has  the 
property  of  another  in  his  possession  and  converts  it  into  money,  even 
without  authority,  an  action  for  money  had  and  i*eceived  lies  for  the 
sum  actually  reccnved.  Clark  v.  K'lny,  1  Rice  (S.  C),  178 ;  Porter  v. 
Brown,  Add.  (Penn.)  37;  Lemington  v.  Stevens,  48  Yt.  38.  So,  a 
count  for  money  had  and  received  lies  to  recover  the  ||mount  of  a 
promissory  note.  Tehhetts  v.  Pickermg,  5  Cush.  83 ;  Cuinvfiings  v. 
Gassett,  19  Yt.  308 ;  Edgerton  v.  Brackett,  UN.  II.  218.  But  not 
against  one  who  is  a  more  surety  thereon.  Jlatten  v.  Rohlnson^  4 
Blackf.  (Irid.)  479.  So  it  lies  upon  an  accepted  draft,  even  in  the 
hands  of  an  assignee  (  Westoii  v.  Penniman,  1  Mas.  [C.  C]  306)  ; 
and  upon  an  account  stated  {Jackson  v.  Mayo,  11  Mass.  152  ;  Filer  v. 
Peehles,  8  N.  II.  226);  upon  an  order  for  money  {Henry  v.  Ilazen,  5 
Ark.  401)  ,  or  other  obligation  that  evidences  a  money  contract  upon 
which  money  is  iinnuuliately  and  a])solutcly  due.  Boyd  v.  GilchrisU 
15  Ala.  849  ;  Shanks  v.    Dent,  8  Gill   (Md.),  120;  Marcmn  v.  Beime, 
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6  J.  J.  Marsh.  (Kj.)  604.  But  the  count  is  not  sustained  by  a  note  or 
other  obligation  that  is  payable  in  specific  articles  or  any  thing  but 
money.      Wilson  v.  George,  10  N.  II.  445, 

It  lies  for  money  paid  to  one  for  a  purpose  that  never  was  and  never 
can  be  accomplished,  as  where  money  is  paid  to  a  person  as  president 
of  an  association  in  order  tliat  the  person  paying  it  may  become  a 
member,  and  afterward,  without  such  person  ever  having  become  a 
member,  the  association  is  dissolved,  the  person  receiving  the  money  is 
liable  to  the  person  paying  it  to  him,  for  money  received.  Churchill 
V.  Stone,  58  Barb.  233.  So,  for  money  paid  to  an  attorney  for  bringing 
an  action,  which  he  never  brought  {Danville  v.  Merrick,  25  Mo. 
680) ;  so,  for  money  paid  for  efforts  to  be  used  in  obtaining  a  pardon 
for  a  person,  where  no  efforts  to  that  end  were  in  fact  made.  Adams 
Express  Co.  v.  Reno,  48  id,  264.  So  it  lies  for  money  received  by  the  as- 
signee of  a  person  for  goods  purchased  by  his  assignor  under  fraudulent 
representations.  Hall  v.  Peckhain,  8  R.  I.  370.  So,  where  a  trustee, 
mortgagee  or  pledgee  who  holds  the  property  of  another  as  security 
for  loans  or  advances  made  thereon,  sells  the  property  before  the 
equities  of  the  cestui  que  trust,  or  mortgagor  or  pledgor  are  quieted,  he 
is  liable  as  for  money  liad  and  received,  for  any  balance  remaining 
after  satisfying  his  own  claim.  Jackson  v,  Stevens,  108  Mass.  94; 
WalcottY.  Ronalds,  2  Robt.  (N.  Y.)  617;  Jewettv.  Cunard,  3  W.  &, 
M.  (U.  S.  C.  C.)  277.  So  it  lies  against  the  assignor  of  a  debt  or  claim 
who  afterward  receives  the  money  thereon  from  the  debtor.  Bullard 
V.  Eascall,  25  Mich.  132.  It  lies  against  a  bailee  of  goods  to  whom 
they  were  sent  for  sale,  when  he  sells  the  goods  and  takes  his  pay  in  a 
currency  that  subsequently  becomes  worthless,  but  which  he  mingled 
with  his  own  money  and  used  for  his  own  purposes.  Wyly  v.  Bur- 
nett, 43  Ga.  438.  So,  it  lies  by  the  true  owner  of  land  against  one 
claiming  title  thereto,  but  who  really  has  none,  and  who  has  received 
the  amount  awarded  by  commissioners,  upon  a  taking  of  the  land  for 
public  purposes.  Tamm  v.  Kellogg,  49  Mo.  118.  So  it  lies  for  money 
paid  for  property  when  the  vendor  made  false  and  fraudulent  repre- 
sentations as  to  its  quality  {Rose  v.  Depue,  1  Sup.  Ct.  N.  Y.  [T.  & 
C]  16),  or  for  money  wrongfully  collected  by  an  individual  or  cor- 
poration. Dewey  v.  Supervisor's,  4  id.  606 ;  2  Hun,  392.  So,  for 
money  advanced  or  contributed  for  an  unlawful  purpose,  provided  the 
action  is  brought  before  it  has  been  actually  used  or  expended  for  such 
purpose  {Bailey  v.  O'Mahony,  1  Jones  &  Sp.  [N.  Y.]  239 ;  S.  C,  10 
Abb.  [N.  S.]  270 ;  N.  TF.  Union  Packet  Co.  v.  Shaw,  37  Wis.  655 ; 
19  Am.  Rep.  781);  but  where  money  has  been  loaned  or  deposited 
for  a  specific  purpose,  which  is  unlawful,  after  it  has  been  applied 
Vol.  IY.— 60 


474  MONEY  RECEIYED. 

to  sncli  purpose  no  action  lies  therefor.  Verona  v.  Peekham,  66 
Barb.  103.  See,  also,  Puckett  v.  Raquemore,  55  Ga.  235.  Where 
money  has  been  fraudulently  obtained  from  an  individual  or  a 
bank,  an  action  for  money  received  may  be  maintained  immediately 
upon  discovery  of  the  fraud,  whether  the  note  given  therefor  is  due  or 
not.  Gibson  v.  Stevens,^  McLean  (C.  C),  551.  So  it  has  been  held 
maintainable  for  money  drawn  as  a  prize,  by  fraudulent  practices. 
Catts  V.  Phalen,  2  How.  (U.  S.)  376. 

§  3.  Property  received  as  money.  While  it  is  true  generally,  as 
previously  stated,  that  an  action  for  money  had  and  received  only  lies 
when  the  defendant  has  received  money  itself,  yet  the  rule  is  subject 
to  the  exception  that,  whenever  property  has  been  received  as  money, 
or  in  lieu  of  money,  the  action  may  be  maintained.  Thus,  where 
A  delivers  to  B  a  note  against  C  for  collection,  and  B  receives  from  C 
a  horse  or  other  property  in  full  payment  of  the  note,  without  author- 
ity to  that  end  from  A.  B  is  liable  to  A  in  an  action  for  money  had 
and  received  to  the  full  amount  of  the  note  and  interest,  precisely 
the  same  as  though  he  had  received  the  money  on  it.  By  taking  pay- 
ment in  whole  or  in  part,  in  that  way,  he  is  treated  as  purchasing  the 
2)roperty  himself,  with  A's  money,  and  is  liable  the  same  as  though 
so  much  money  had  been  received  by  him.  Clark  v.  King.,  1  Rice 
(S.  C),  178;  Strickland  y.  Burns,  14  Ala.  511.  And  where  other 
property  is  thus  received  in  part  payment  of  a  note  or  other  obligation 
an  action  for  money  had  and  received  is  maintainable  for  the  amount 
for  which  such  property  was  taken,  as,  in  this  form  of  action,  the 
plaintiff  may  alwaj's  recover  whatever  sum  of  money  he  can  show  to 
be  in  the  defendant's  hands,  to  his  use,  at  the  time  when  the  action 
was  brought.     Tattle  v.  Ridgeway,  62  111.  515. 

Bank  bills,  or  securities  for  money,  are  not  money,  unless  made 
so  by  statute,  so  that  an  action  for  money  had  and  received  will  not  lie 
for  them,  unless  they  were  received  as,  or  have  been  converted  into, 
or  used  as  money.  MoLachlan  v.  Evans,  1  Y.  &  J.  380 ;  Murray 
V.  Pate,  6  Dana  (Ky.)  335.  Thus,  where  a  person  by  mistake  gave 
another  a  fifty-dollar  bank  note  supposing  it  to  be  one  for  five  dollars 
only,  it  was  held  that  the  difference  could  not  be  recovered  as  for  money 
received.  F'dgor  v.  Penny,  2  Murph.  (N.  C.)  182.  So,  where  this 
form  of  action  was  brought  to  recover  the  value  of  foreign  securities, 
it  was  held  that  it  would  not  lie,  unless  such  securities  had  been  actu- 
ally converted  into  njoncy.  MeLacJdan  v.  Evans,  1  Y.  cfe  J.  380. 
But  a  debt  diu;  in  foreign  money  is  recoverable  in  this  form  of  action 
[Ilarington  v.  Maomorris,  5  Taunt.  2^8),  the  measure  of  the  recovery  be- 
ing the  sum  which,  in  the  currency  of  the  country  in  which  the  action  is 
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brought,  would  represent  the  vahie  of  the  debt  in  the  country  in  which 
it  was  payable.  Scott  v.  Bevan^  2  B.  &  Ad.  78.  This  form  of  action 
docs  not  lie  for  goods  sold  upon  credit,  or  otherwise,  althougli  the  price 
is  payable  in  money.  .  The  remedy  is  for  goods  sold.  Floyd  v.  Day^ 
3  Mass.  405 ;  Beals  v.  See,  10  Penn.  St.  56  ;  Kearney  v.  Tanner,  17 
S.  &  R.  (Penn.)  94,  Neither  does  it  lie  against  the  bailee  of  a  bill  of 
exchange  who  has  wrongfully  deposited  it  to  his  own  credit,  with  his 
bankers,  unless  it  was  due  at  the  time  when  the  action  was  Ijrought 
{Atkins  V.  Owen,  2  Ad.  &  El.  35  ;  6  Nev.  &  M.  307) ;  and,  gener- 
ally, it  may  be  said  that  this  action  will  not  lie  except  for  money  in  the 
hands  of  the  defendant  belonging  to  the  plaintiff  {Wilder  v.  Aldrich, 
2  R.  I.  518  ;  Hatten  v.  Robinson,  4  Blackf.  [Ind.],  479)  ;  yet,  in  all 
cases  where  property  has  been  received  by  the  defendant  as  money,  or 
in  lieu  of  money,  it  will,  for  the  purposes  of  recovery,  be  treated  as  so 
much  money  received  by  him  to  the  use  of  the  plaintiff.  Harris  v. 
WieJcs,  28  Wis.  198  ;  Hernenwayy.  Bradfm'd,  14  Mass.  122;  Barlow 
V.  Stalworth,  27  Ga.  517 ;  Beardsley  v.  Boot,  11  Johns.  464  ;  Ainslee 
V.  Wilson,  7  Cow.  662  ;  Willie  v.  Green,  2  N.  H.  333 ;  Kearney  v. 
Tanner,  17  S.  &  R.  (Penn.)  94. 

§  4.  Waiving  torts.     There  is  now  no  question  but  that  when  a 
person  has  wrongfully  obtained  possession  of  the  property  of  another, 
and   has  sold  and  received  the  money   for   it,  the  real  owner  may 
waive  the  tort,  and  bring  an  action  for  money  had  and.  received  against 
him,  for  the  amount  thus  received  by  him.     He  has  his  election  to 
treat  him  as  a  wrong-doer,  and  sue  him  in  trespass,  or  for  the  conver- 
sion of  the  property,  or,  he  may  affirm  his  acts  and  claim  the   benefit 
of  the  transaction.     Lythgoe  v.  Yernon,  5  II.  &  N.  180;    Brewer  v. 
Sparrow,  7  B.  &  C.  310.     See,  also,  ante,  Vol.  1,  pp.  405-409 ;    also, 
Jamison  v.  Moon,  43  Miss.  598  ;  Fox  v.  Northern  Liberties,  3  Watts  & 
Serg.  (Penn.)   102 ;  Smith  v.  Hooks,  19  Ala.  101 ;  Mississippi,  etc.,  E. 
B.  Co.  V.  Fort,  44  Miss.  423 ;  Whitney  v.  Allaire,  4  Denio,  554.  But  the 
waiver  nnist  be  complete,  and  extend  to  the  whole  tort.     He  cannot 
affirm  in  part,  and  disaffirm  in  part.     Lythgoe  v.  Verno7i,  5  H.  &  N.  180. 
And  having  once  made  his  election,  he  is  bound  thereby  and  cannot 
afterward   maintain   an  action  for  the  tort.      Firemaii's  Lis.  Co.  v 
Cochraii,  27  Ala.  228  ;  Bodermimd  v.  Clark,  46  N.  Y.  (1  Sick.)  354 
Try  on  v.  Baker ,  7  Lans.  (N.  Y.)  511 ;  Wellingtoii  v.  Drew,  16  Me.  51 
Brown  v.  Moran,  42  id.  44 ;  Foreman  v.  JVeilson,  2  Rich.  (S.  C.)  289 
Gilmer  v.  Ware,  19  Ala.  252;    Goss  v.  Mather,  2  Lans.  (N.  Y.)  283 
S.  C.  affirmed,  46  N.  Y.  (1  Sick.)  689 ;    Patterson  v.  Peironnet,  7 
Watts  (Penn.),  337.     By  electing  to  take  the  money  for  which  the 
goods  were  sold,  he  ratifies  and  affirms  the  acts  of  the  wrong-doer, 
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and  from  that  time  lie  cannot  treat  the  transaction  as  a  wrong  {Brewer 
V.  Sparrow,  7  B.  &  C.  310 ;  Lythgoe  v.  Vernon,  5  H.  &  N.  180) ; 
and,  e  converso,  after  having  elected  to  treat  it  as  a  tort,  he  cannot  affirm 
the  act  of  the  wrong-doer,  and  sue  him  for  the  money  received. 

§  0.  Toluntary  payment  of  money.  Money  voluntarily  paid  by 
one,  which  at  law  could  not  have  been  recovered  of  him,  cannot,  in  the 
absence  of  fraud,  or  mistake,  be  recovered  back  {Fleetwood  v.  New 
York,  2  Sandf .  [N.  Y,  ]  475  ;  Mays  v.  Cincinnati,  1  Ohio  St.  268 ; 
Hope  V.  Evans,  1  S.  &  M.  [Miss.]  Ch.  195  ;  Sheldon  v.  School  District, 
24  Conn.  88  ;  CfyrUe  v.  Maximll,  3  Blatchf .  [C.  C]  413  ;  Sturges  v.  Uni- 
ted States,  Dev.  [Ct.  CL]  20) ;  as,  where  money  is  paid  to  take  up  a  note, 
upon  which  the  person  paying  the  money  is  not  legally  liable  {Clancy  v. 
McFnery,  17  Wis.  177  ;  Waison  v.  Cunningham,  1  Blackf.  [Ind.]  321)  ; 
or  for  a  license  which  is  issued  upon  the  application  of  a  person,  and  is 
paid  without  objection  or  protest  {Ma^ys  v.  Cincinnati,  1  Ohio  St. 
268) ;  or  to  redeem  lands  sold  under  void  assessments,  the  payor  know- 
ing the  facts  {Fleetwood  v.  New  York,  2  Sandf.  [N.  Y.]  475  ;  Indiamr- 
apolis  V.  Langsdale,  29  Ind,  486) ;  or  to  a  railroad  company  for  freight 
upon  goods,  in  excess  of  the  rates  permitted  by  its  charter  {Kenneth  v. 
S.  C.  H.  Ji.  Co.,  15  Rich.  [S.  C]  L.  284) ;  unless  such  payment  is 
necessary  in  order  to  enable  the  owner  to  obtain  his  goods  (Z^m^^  v.  Ide, 
3  Blatchf.  [C.  C]  249) ;  or  by  an  executor  to  a  legatee  with  knowledge 
of  outstanding  claims  against  the  estate,  even  though  there  proves  to 
be  a  deficiency  of  assets  (  Wilcocks  v.  Phillips,  1  "Wall.  Jr.  [O.  C]  47) ; 
or  to  a  collector  of  revenue  taxes,  without  protest  or  objection  ( United 
States  V.  Clement,  Crabbe  [C.  C],  499) ;  or  under  an  invalid  mortgage 
foreclosure  {Branham  v.  Mayor,  etc.,  24  Cal.  585) ;  or  for  the  release 
of  a  claim  made  by  a  person,  who  in  fact  had  no  valid  claim,  unless 
tlie  person  receiving  the  money  was  guilty  of  fraud.  Bro^on  v.  Rich, 
40  Barl).  28;  Stewart  v.  Crosby,  50  Me.  130.  The  rule  is,  that  when 
money  lias  been  obtained  by  fraud,  oppression  or  extortion,  or,  when  it 
has  been  paid  to  secure  a  right  which  the  party  paying  it  was  entitled 
to  with  out  such  payment,  and  whicli  was  withheld  until  sucli  pay- 
ment was  made,  the  payment  is  invohintary,  and  the  money  may  be 
recovered  back.     CorhUv.  Maxwell,'^  Blatchf.  (C.  C.)  413. 

ThiKs,  where  a  common  carrier  agreed  to  transport  certain  goods  from 
a  certain  ])()int  to  a  certain  otlier  point,  for  a  sum  agreed  ujxm,  but, 
wlion  the  goods  arrived,  he  refused  to  deliver  them  unless  a  higher  price 
for  their  carriage  was  paid,  and  the  sum  demanded  was  paid,  it  was 
lield  tliat  the  payment  was  not  voluntary,  and  the  excess  above  the 
price  fixed  l)y  the  contract  might  bo  recovered  back  {Tutt  v.  Ide, 
3  Blatchf.  [6.  C-l  240  ;    TTarmom/  v.  Bingham,  12  N.  Y.  99  ;  Lofay- 
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ette^  etc.,  E.  R.  Co.  v.  Pattison,  41  Ind.  312),  under  the  rule  that  money 
extorted  under  duress  of  goods  does  not  constitute  a  voluntary  payment ; 
as  where  goods  are  pawned,  and  in  order  to  obtain  them  the  pawnor 
pays  more  than  the  legal  rate  of  interest  {Astley  v.  Reynolds.,  2  Str. 
915);  or  if  goods  are  seized  by  a  public  officer  for  the  payment  of  a 
tax,  or  for  customs  duties,  or  for  any  cause,  illegally,  money  paid  for 
their  release  is  not  a  voluntary  payment  {Irving  v.  Wilson.,  4  T.  II.  485) ; 
unless  paid  with  full  knowledge  of  the  facts  and  without  protest  or  ob- 
jection, in  which  case,  even  though  the  payment  is  made  under  a  misap- 
prehension of  the  law,  and  under  a  supposition  that  he  was  legally  bound 
to  pay  the  money,  the  payment  is  deemed  voluntary  and  the  amount  can- 
not be  recovered  back.  Bucknall  v.  Story.,  46  Cal.  589;  13  Am.  Rep. 
220.  Thus  in  the  case  last  cited  the  plaintiff,  with  full  knowledge  of  the 
facts,  but  under  a  misapprehension  of  his  legal  rights  and  liabilities, 
paid  an  assessment  upon  his  property  for  widening  a  street,  and  it  was 
held  that  although  the  payment  was  made  under  protest,  yet,  not  hav- 
ing been  made  under  the  compulsion  of  legal  process,  it  could  not  be 
recovered  back.  So,  when  a  tenant  pays,  under  protest,  a  sum  de- 
manded as  rent,  which  he  is  not  legally  bound  to  pay,  but  through  fear 
that  the  landlord  will,  as  he  has  threatened  to  do,  dispossess  him,  the 
payment  is  voluntary.  Emrnons  v.  Scudder,  115  Mass.  367.  The  rule 
is  that  a  mere  apprehension  that  legal  proceedings  will  be  resorted  to 
is  not  enough ;  there  must  either  exist  a  duress  of  goods  or  of  the  per- 
son, or  actual  fraud  {Briggs  v.  Boyd,  56  N.  Y.  [11  Sick.]  289) ;  and  if 
legal  proceedings  have  not  been  commenced,  there  must  be  threats  to 
resort  to  them,  of  such  a  character  as  to  warrant  a  reasonable  apprehen- 
sion that  they  will  be  resorted  to,  and  the  payment  must  be  made 
under  protest  {Town  of  Ligonier  v.  Ackerinom,,  46  Ind.  552  ;  Hall  v. 
United  States,  9  Ct.  of  Claims,  270) ;  and  the  mere  fact  that  the  claim 
is  illegal  is  not  enough  {Flower  v.  Lance,  59  N.  Y.  [14  Sick.]  603) ; 
there  must  be  such  duress  of  goods,  or  of  the  person,  or  actual  fraud, 
as  renders  the  payment  not  the  voluntary  act  of  the  party.  Thus 
where  a  person,  who  was  a  co-tenant  with  the  plaintiff,  demanded  of 
him  a  portion  of  insurance-money  received  by  the  plaintiff  upon  a  pol- 
icy of  insurance,  to  the  whole  of  which  the  plaintiff  was  entitled  and 
threatened  that,  unless  the  plaintiff  paid  it  to  him,  he  would  prosecute 
liim  on  a  charge  of  having  set  fire  to  the  property,  and  have  him  in 
jail  before  night,  and  he,  fearing  immediate  ill-consequences  to  his  wife's 
health,  paid  the  money,  the  court  held  that  the  menaces  were  not 
of  such  serious  bodily  harm  as  to  make  the  payment  involuntary.  Har- 
mon V.  Harmon,  61  Me.  227  ;  14  Am.  Rep.  556.  See,  also,  to  same 
effect,  State  v.  Sluder,  70  N.  C.  55.  To  make  the  payment  of  an  illegal 
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demand  iiivoliintary,  so  that  it  may  be  recovered  back,  it  must  have  been 
made  either  to  release  the  person  or  property  of  the  person  paying  it  from 
detention  or  seizure  by  one  having  apparent  authority  to  seize  or  detain 
it  (  Wolfe  V.  Marshal^  52  Mo.  167 ;  Wabaunsee  Co.  v.  Walker^  8  Kan. 
431) ;  or  in  ignorance  of  the  material  facts.  Lake  v.  Artisans'  Bank, 
3  Abb.  Ct.  App.  (N.  Y.)  10 ;  Eaton  v.  Eaton,  35  IST.  J.  LaM^  290. 

When  money  is  paid  to  another,  however,  voluntarily  upon  a  con- 
sideration that  has  failed  ;  as  where  it  is  paid  for  property,  the  title  to 
which  was  not  in  tlie  vendor,  and  the  purchaser  did  not  take  the  risk 
in  that  respect  {Smith  v.  McCluskey,  45  Barb.  610  ;  Leach  v.  Tilton, 
40  N.  H.  473 ;  Allen  v.  Citizens,  etc.,  R.  R.  Co.,  22  Cal.  28)  ;  or 
where  it  is  paid  for  property  to  be  delivered,  or  for  services  to  be  ren- 
dered, or  lands  to  be  conveyed,  or  upon  any  consideration  to  be  passed 
in  the  future,  and  performance  does  not  transpire,  the  money  may  be 
recovered  back  in  this  form  of  action.  Hlckock  v.  Lloyt,  33  Conn.  553; 
Weatherly  v.  Higgins,  6  Ind.  73  ;  Weeks  v.  Bunt,  13  Yt.  144 ;  Pen- 
nington X.  Clifton,  10  Ind.  172.  But  in  order  to  uphold  an  action  in 
such  cases,  it  must  appear  that  there  was  a  promise  to  perform  on  the 
part  of  the  person  receiving  the  money,  absolute  in  its  character,  and 
that  performance  was  not  dependent  upon  a  contingency  upon  the  re- 
sult of  which  the  payor  took  his  chances.  Thus,  where  one  paid  to  a 
prize  master  of  a  pi-ivateer  a  certain  sum  for  a  share  of  the  prizes  she 
might  take,  but  before  she  was  ready  to  sail,  news  of  peace  arrived, 
wliereupon  the  enterprise  was  abandoned,  it  was  held  that  the  money 
could  not  be  recovered  back  as  for  a  failure  of  consideration,  because 
it  was  paid  upon  a  contingency,  the  result  of  which  either  party  might 
equally  well  have  foreseen.      Woodward  v.  Cowing,  13  Mass.  216. 

§  6.  Money  paid  with  full  knowledge  of  the  facts.  Money  paid 
by  one  to  another  without  duress,  fraud,  or  the  compulsion  of  legal 
process,  with  full  knowledge  of  all  the  facts,  cannot  be  recovered  back 
even  though  the  law  would  not  have  compelled  the  payment  {Eaton 
V.  Eaton,  Zh  N.  J.  Law,  290  ;  Wolfe  v.  Marshal,  52  Mo.  167  ;  JVeweU 
V.  March,  8  Ired.  (N.  C.)  L.  441  ;  Commercial  Bank  v.  Reed,  11  Ohio 
498  ;  Tyler  v.  Smith,  18  B.  Monr.  (Ky.)  793  ;  Bucknell  v.  Story,  46 
Cal.  589 ;  13  Am.  Rep.  220  ;  Williams  v.  Colby,  44  Yt.  40 ;  Await  v 
Eutaw  Co.,  34  Md.  435) ;  nor  because  he  was  ignorant  of  his  legal  riglits. 
Real  Estate  Savings  Institution  v.  Binder,  74  Benn.  St.  371  ;  l*otomac 
Coal  Co.  V.  Cumherland,  etc.,  R.  R.  Co.,  38  Md.  226.  Thus,  where  a  per- 
son takes  a  security  payable  to  a  third  person,  and  such  third  person 
refuses  to  indoi-se  the  same  unless  he  is  paid  a  certain  sum,  which  is  ])aid 
to  liim,  the  amount  so  paid  cannot  be  recovered  back,  because  the  pay- 
ment is  \oluntHry  and  made  with  full   knowledge  that  he  has  no  legal 
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claim  to  be  paid  any  thing  for  the  indorsement.  Irwin  v.  Thomas,  12 
Kan,  93.  So,  where  a  person  knowing  the  facts  pays  to  another  a 
bonus  for  an  article  purchased  by  him  at  a  sheriff'  s  sale,  and  it  subse- 
quently transpires  that  the  sheriff's  sale  is  invalid,  and  that  the  property 
really  belonged  to  a  third  person  who  obtains  and  retains  possession  of 
it,  the  person  paying  the  honus  cannot  recover  it  back,  because  he 
knew  the  facts  attending  the  sale,  and  that  the  party  bidding  off  the 
property  acquired  no  other  title  than  such  as  the  sheriff  could  give. 
Chapman  v.  Speller,  12  Q.  B.  621 ;  19  L.  J.  Q.  B.  239.  But  if  property 
is  sold  by  an  officer  or  other  person  to  which  he  can  give  no  title,  the  per- 
son purchasing  can  recover  back  the  money  from  him,  unless  he  has  paid 
it  over  to  the  person  entitled  to  the  avails  of  the  sale.  Bartholomew  v. 
Warner,  32  Conn.  98.  So,  where  a  tenant,  who  is  legally  bound  to  pay 
the  rent  to  an  assignee  or  mortgagee  of  his  landlord,  pays  it  to  the 
landlord  upon  an  indemnity  that  turns  out  to  be  invalid,  he  cannot 
recover  back  the  amount  paid  in  an  action  for  money  had  and  received, 
even  though  he  was  subsequently  compelled  to  pay  the  rent  to  tlie 
mortgagee,  because  the  payment  was  voluntary  and  made  with  full 
knowledge  of  the  facts.  Higgs  v.  Scott,  7  C.  B.  63  ;  Holmes  v.  Field, 
12  111.  1:21:.  So,  where  money  is  voluntarily  paid  upon  a  void  judgment, 
with  full  knowledge  of  the  facts,  it  cannot  be  recovered  back,  although 
paid  in  ignorance  of  the  legal  rights  of  the  person  paying  it  {Elston 
V.  Chicago,  40  111.  514) ;  nor  can  money  jiaid  under  a  contract,  void 
under  the  statute  of  frauds  but  which  has  been  performed,  be  recovered 
back  although  the  person  paying  it  was  not  aware  that  he  was  under 
no  legal  obligation  to  pay  it  {James  v.  Morey,  44  111.  352) ;  nor  can 
money  paid  for  a  quit-claim  deed  be  recovered  back  even  though  no 
title  is  thereby  conveyed,  unless  the  person  giving  tlie  deed  was  guilty 
of  fraud  {Sheldon  v.  liar  ding,  44  111.  68) ;  nor  for  license  where  the 
party  paying  it  was  under  no  obligation  to  do  so  and  knew  the  facts 
{Cook  V.  Boston,  9  Allen,  393) ;  nor  for  money  paid  in  satisfaction  of  an 
unjust  demand  {Patterson  v.  Cox,  25  Ind.  261) ;  or  one  to  which  there 
was  no  validity.  Newell  v.  March,  8  Ired.  (N.  C.)  441.  Thus,  where 
a  person  purchased  a  fertilizer  which  proved  to  be  a  worthless  article 
and  gave  his  note  therefor,  which,  under  threats  of  a  suit,  he  paid, 
after  he  knew  that  the  article  was  worthless,  it  was  held  that  the 
money  could  not  be  recovered  back  {Alatthews  v.  Smith,  67  N.  C. 
374) ;  a-nd,  generally,  it  may  be  said  that  when  a  person  knows  that  a 
claim  made  upon  him  is  unjust,  fraudulent  or  illegal,  the  law  lequires 
him  to  resist  it,  and  if  he  pays  it  voluntarily,  he  cannot  recover  it  back. 
He  has  thus  elected  to  waive  his  legal  rights  and  must  abide  the  results 
of  his  election.      Williams  v.  Colby,  44  Yt.  40.    Thus,  where  a  person 
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crossed  a  river  on  the  ice,  and  toll  being  demanded  of  him  for  a  bridge 
company  under  color  of  its  charter,  he  paid  it,  and  brought  an  action 
to  recover  it  back,  it  was  held  that  the  action  would  not  lie,  as  he  should 
have  resisted  the  demand  and  compelled  a  trial  of  the  right  of  the 
company  to  demand  the  toll  in  an  action,  and  having  paid  it  merely  to 
secure  his  passage,  the  payment  was  voluntary. 

§  7.  Payments  made  with  means  of  knowledge.  While  the 
means  of  ascertaining  facts  is  not  equivalent  to  actual  knowledge  of 
them  {Rutherford  v.  Mclvor,  21  Ala,  750),  and  while  a  person  paying 
money  to  another  has  a  right  to  rely  upon  such  person's  assurances, 
yet,  in  the  absence  of  any  assurances  or  statements  made  in  reference 
to  the  matter,  if  the  means  of  ascertaining  the  facts  are  readily  access- 
ible, his  failure  to  take  any  measures  to  ascertain  them  may  constitute 
such  negligence  on  his  ]:)art  that  money  paid  under  such  circumstances 
cannot  be  recovered  back,  and  will  be  treated  by  the  courts  as  having 
been  voluntarily  paid,  with  knowledge  of  the  facts.  Miitual  Life  Ins. 
Co.  V.  Wager ^  27  Barb.  354  ;  Feterhorough  v.  Lancaster,  14  N.  11.  382  ; 
West  V.  Houston,  4  Harr.  (Del.)  170.  This  rule,  liowever,  is  only  ap- 
plied where  the  person  paying  the  )noney  has  been  guilty  of  inex- 
cusable negligence,  as  where  money  is  paid  to  redeem  land  from  a 
mortgage  or  levy,  without  examining  the  records  to  ascertain  whether 
the  mortgage  or  levy  is  properly  recorded,  or  whether  the  instrument 
or  conveyance  under  which  the  right  to  redeem  them  is  supposed  to 
exist  has  ever  been  recorded,  so  as  to  make  the  payment  available. 
Thus,  where  A,  the  owner  of  land  upon  which  there  was  a  mortgage, 
gave  B  a  deed  of  it,  taking  back  a  mortgage  to  secure  the  price  agreed 
to  be  paid  tlierefor,  and  subsequently  sold  the  mortgage  to  C,  and  the 
mortgage  was  properly  recorded,  but  the  deed  was  not,  and,  after  the 
sale  of  the  land,  a  creditor  of  A  attached  his  equity  of  redemption  in 
the  land,  which  attachment  or  levy  subsequently  ri])ened  into  a  perfect 
title  as  against  everybody  but  the  first  mortgagee  ;  and  the  assignee  of 
A's  mortgage,  without  any  examination  of  the  records  to  ascertain 
whether  he  had  any  title  or  right  under  the  mortgage,  and  in  ignor- 
ance of  the  levy,  paid  the  amount  of  the  first  mortgage  and  procured 
it  to  be  discharged,  it  was  held  that  he  could  not  maintain  an  action 
against  the  mortgagee  to  whom  the  money  was  paid,  to  recover  back 
the  money,  because  the  payment  was  not  induced  by  fraud,  but  was 
the  result  of  his  own  negligence  in  not  making  an  examination  of  tlie 
records  to  ascicrtain  the  state  of  the  title.  Wilsoji  v.  Barl'er,  50  Mc. 
447.  The  same  rule  also  prevails  where  a  person,  who,  without  any 
fraud  on  the  part  of  the  grantor,  and  supposing  that  he  is  acquiring 
a  title,  pays  money  for  a  quit-claim  deed  of  land  to  which  the  grantor 
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had  no  legal  title.  Sheldon  v.  Ha/rdin^,  44  111.  68.  In  all  cases,  how- 
ever, if  there  is  any  fraud  or  bad  faith  on  the  part  of  the  person  receiv- 
ing the  money,  or  if  there  are  any  circumstances  that  tend  to  excuse 
inquiry,  where  the  law  has  provided  the  means  for  ascertaining  the  facts, 
the  rule  does  not  apply,  and,  if  there  is  a  mistake  in  fact,  a  recovery 
may  be  had. 

Thus,  where  a  demand  is  made  upon  one  for  the  payment  of  a  tax 
or  assessment  upon  his  land,  by  a  person  having  authority  to  make  such 
demand,  and  the  amount  claimed  is  paid  without  any  inquiry  or  examina- 
tion as  to  whether  the  tax  or  assessment  really  exists  upon  it,  will  not 
debar  him  from  recovering  back  the  money,  if  it  turns  out  that  in  point 
of  fact  no  such  tax  or  assessment  did  exist,  even  though  by  an  examina- 
tion of  the  records,  the  fact  would  have  been  ascertained,  because  he 
had  a  right  to  rely  upon  it  that  the  demand  would  not  have  been  made 
unless  a  legal  claim  existed  against  him,  and  he  could  not  be  charged 
with  inexcusable  neglect  {Allen  v.  The  Mayor  of  New  York,  4  E.  D. 
S.  [IST.  T.]  404)  ;  and  it  seems  that,  even  though  there  is  negligence  on 
the  part  of  the  person,  paying  the  money,  he  may  recover  it  back,  if 
the  payee  will  not  be  prejudiced,  or  lose  any  rights  thereby  {Duncan 
V.  Berlin,  11  Abb.  Pr.  [N.  S.  N.  Y.]  116;  S.  C,  46  N.  Y.   [1  Sick.] 
685) ;  therefore,  in  no  case  is  a  person  estopped  by  negligence,  from 
recovering  back  money  paid  to  another  under  a  mistake  of  facts,  when 
such  person  has  no  right  to  have  money  paid  to  him  by  the  person  pay- 
ing it,  or  by  any  other  person  for  whom  the  payor  professes  to  act,  or 
in  whose  right  he  is  acting,  in  making  such  payment.     Thus,  where  a 
person  being  indebted  to  another  on  account  makes  out  a  statement  of 
his  account  against  his  creditor,  and  by  mistake  omits  an  item  f herefrom, 
and  so  overpays  the  person's  claim,  an  action  for  money  had  and  received 
will  lie  to  recover  back  the  excess,  although  the  mistake  resulted  from 
the  payor's  carelessness.     Lawrence  v.  American  National  Bank,  54 
K.  Y.  (9  Sick.)  432.     The  fact  that  he  had  the  means  of   ascertaining 
the  truth,  but  omitted  to  exercise  due  diligence  in  ascertaining  it,  does 
not  preclude  him  from  recovering  back  the  money,  so  long  as  the  payee 
is  not  prejudiced,  and  loses  no  rights  thereby.     Union  National  Bank 
V.  Sixth  National  Bank,  43  K  Y.  (4  Hand)  452;  3  Am.  Rep.   718; 
Kingston  Bank  v.  Eltinge,  40  N.  Y.  (1  Hand)  391.     Mere  negligence 
in  ascertaining  the  facts  or  mere  forgetfulness  does  not  operate  as  an 
estoppel,  nor  does  the  fact  that  the  payor  had  the  means  of  ascertaining 
the  facts  and  neglected  to  use  them.     The  i3ayment,  in  order  to  operate 
as  an  estoppel,  must  have  been  made  intentionally,  and  under  such 
circumstances  as  show  a  determination  to  pay,  without  choosing  to  in- 
vestigate the  facts.    Kelly  v.  Solari,   9  M.  &  W.  54.     See,  especially, 
Vol.  IV.— 61 
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the  opinion  of  Paeke,  B.,  in  the  case  last  cited ;  see,  also,  holding  a 
similar  doctrine,  Lucas  v.  'Worswick,  1  Mood.  <fe  R.  293,  and  com- 
ments upon  this  case  in  2  Smith's  Lead.  Cas.,  p.  243  ;  also  WTieadon  v. 
Olds,  20  Wend.  175. 

§  8.  Receiving  with  knowledge  of  title.  When  a  person  receives 
money  from  an  agent  to  satisfy  an  obligation  against  him,  knowing  that 
it  belongs  to  his  principal,  he  is  liable  to  the  principal  therefor  in  an 
action  for  money  had  and  received  {Husk  v,  Newell,  25  111.  226;  Skinner 
r.  3ferchcmts^  Bank,  4  Allen,  290 ;  Muttycall  Seal  v.  Bent,  8  Mo.  P. 
C  319  ;  Litt  v.  Martindale,  18  C.  B.  314) ;  but  not  where  the  princi- 
pal had  the  benefit  of  the  property  for  which  the  money  was  paid. 
Ba/nk  of  Charleston  v.  Bank  of  the  State,  13  Rich.  (S.  C.)  291. 

Where  an  agent,  pursuant  to  the  instructions  of  his  principal,  de- 
livers to  a  common  carrier  moneys  of  the  principal,  consigned  to  and 
to  be  transported  to  him,  the  consignor,  from  the  time  of  the  delivery, 
ceases  to  have  any  title  to  or  interest  therein,  and  cannot  maintain  an 
action  against  the  carrier  therefor.  Thompson  v.  Fargo,  63  N.  Y. 
(18  Sick.)  479  ;  affirming  S.  C,  2  Hun,  379 ;  4  Sup.  Ct.  N.  T.  (T. 
&  C.)  665 ;  48  How.  93.  And  the  fact  that  the  moneys  were  the 
fruits  of  a  fraud  perpetrated  by  the  principal  through  the  instrumen. 
tality  of  the  agent,  although  the  latter  was  innocent  of  the  fraud,  gives 
him  no  title  to  the  moneys  which  will  authorize  him  to  maintain  the 
action.  Id. 

§  9.  Receiving  fees  of  office.  An  action  for  money  had  and  re- 
ceived may  be  maintained  by  one  entitled  to  the  fees  of  an  office 
against  one  to  whom  they  have  been  paid  without  authority  from  him. 
Hall  V.  Swmisea,  5  Q.  B.  526 ;  Boyter  v.  Dodsworth,  6  T.  R.  681. 
Thus,  where  two  persons  claimed  an  office  and  they  submitted  the 
question  of  their  respective  rights  thereto  to  arbitrators,  who  decided 
that  the  defendant  should  perform  the  duties  and  give  a  certain  moiety 
of  the  fees  to  the  plaintiff,  it  was  held  tha.t  the  plaintiff  might  main- 
tain an  action  for  money  had  and  received  against  him  therefor. 
Rowland  v.  Hall,  1  Scott,  539  ;  1  Hodges,  111.  See,  also,  to  the  same 
eff'ect,  Glascock  v.  Lyons,  20  Ind.  1 ;  Piatt  v.  Stmot,  14  Abb.  Pr.  (N. 
Y.)  178. 

§  10.  Payments  made  under  mistake^  generally.  It  is  well 
settled  tliat  nujney  paid  under  a  mistake  of  facts  may  be  recovered 
back,  unless  the  mistake  results  from  the  inexcusable  neglect  of  the 
party  paying  it,  provided  there  was  no  legal  or  moral  ol)ligation  on  his 
part  to  pay  it.  Manchester  v.  Burns,  45  N.  II.  482 ;  llolhrook  v. 
Allen,  4  Fla.  87;  Young  y.  Stahelm,  34  N.  Y.  (7  Tiff.)  258;  JVor- 
throp  V.   Graves,  19  Conn,  548.     Thus,  in  a  case  previously  cited 
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{Lucas  V.  Wcrrswick^  1  Moo.  &  Rob.  293),  where  the  defendant  had  a 
claim  against  the  plaintiffs  which  was  disputed,  the  defendant  claim- 
ing a  much  larger  amount  than  the  plaintiffs  conceded  to  be  due,  and 
afterward  the  defendant  received  from  them  a  small  part  of  the  de- 
mand, and  subsequently  meeting  one  of  the  plaintiffs  and  without 
mentioning  the  fact  of  such  partial  payment,  told  him  that  he  had 
concluded  to  waive  the  dispute,  and  take  the  sum  admitted  by  them 
to  be  due,  which,  in  forgetlulness  of  the  fact  of  the  partial  payment, 
that  had  previously  been  made  to  him,  was  paid  without  deduction  of 
such  amount,  it  was  held  that  if  the  plaintiffs  made  the  payment  with- 
out any  intention  of  waiving  the  deduction  of  the  amount  previously 
paid,  the  fact  that  they  had  forgotten  it  did  not  preclude  them  from 
recovering  it  back.  But  where  the  mistake  under  which  the  payment 
is  made  is  one  into  which  the  person  receiving  it  is  not  bound  to  in- 
quire, and  the  person  paying  it  has  been  guilty  of  inexcusable  negli- 
gence (see  Dunccm  v.  Berlin,  5  Robt.  [K.  Y.]  457) ;  it  cannot  be 
recovered  back,  if  the  person  to  whom  it  was  paid  will  be  in  any 
measure  prejudiced  or  lose  any  riglits  thereby  {Duncan  v.  Berlin,  11 
Abb.  Pr.  [N.  S.  N.  Y.]  116 ;  S.  C,  46  K  Y.  [1  Sick.]  685 ;  Mojyer 
V.  Mayor,  63  N.  Y.  [18  Sick.]  455) ;  or,  if  the  payor  was  under  any 
moral  obligation  to  pay  the  money  {Sientes  v.  Odier,  17  La.  Ann.  153  ; 
JYew  York  v.  Erhen,  10  Bosw.  [N.  Y.]  1 89) ;  or  if  the  payment  was 
made  from  motives  of  policy.  Elting  v.  Scott,  2  Johns.  157.  See 
sections  11  and  12  for  a  further  consideration  of  the  question. 

§  11.  Mistake  of  facts.  As  has  been  previously  stated,  money 
paid  under  a  mistake  of  facts  may  be  recovered  back  in  an  action  as 
for  money  had  and  received.  Osgood  v.  Jones,  23  Me.  312 ;  BalU- 
more,  etc.,  R.  R.  Co.  v.  Faunce,  6  Gill  (Md.),  68  ;  Banlc  of  Commerce  v. 
Union  BoMh,  3  N.  Y.  (3  Comst.)  230 ;  Logan  v.  Sumter,  28  Ga.  242 ; 
Millett  V.  Holt,  60  Me.  169  ;  Vernon  v.  West  School  Dist.,  38  Conn. 
112 ;  Lawrence  v.  American  National  Banh,  54  IST.  Y.  (9  Sick.)  432  ; 
Duncan  v.  Berlin,  46  N.  Y.  (1  Sick.)  685  ;  Ilingston  Bank  v. 
Eltinge,  40  JST.  Y.  (1  Hand)  391 ;  Dickins  v.  Jones,  6  Yerg.  (Tenn.) 
483  ;  West  v.  Houston,  4  Harr.  (Del.)  170  ;  Henderson  v.  Planters^ 
Bank,  11  Rich.  L.  (S.  C.)  44;  Garland  v.  Salem  Bank,  9  Mass.  408. 
But  there  must  have  been  a  mistake.  "  If  the  money  was  inten- 
tionally paid  without  reference  to  the  truth  or  falsehood  of  the  fact, 
the  plaintiff  meaning  to  waive  all  inquiry  into  it,  and  that  the  person 
receiving  the  money  shall  have  it,  at  all  events,  whether  the  fact  be 
true  or  false,  the  latter  is  entitled  to  retain  it  "  (Pakke,  B.,  in  Kelly 
v.  Solari,  9  M.  &  W.  54) ;  and  the  burden  of  establishing  the  mistake 
is  upon  the  payor  {Mutual  Life  Lns.  Co.  v.    Wager,  27  Barb.  344 ; 
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Taylor  v.  Becmers^  4  E.  D.  S.  [iST.  Y.]  215) ;  and  it  must  also  appear 
that  the  plaintiff  was  not  under  either  a  legal  or  a  moral  obligation  to 
pay  the  money,  and  that,  as  against  the  plaintiff,  it  would  be  inequit- 
able for  him  to  retain  it  {Edgar  v.  Shields,  1  Grant's  Cas.  [Penn.] 
361 ;  Foster  v.  Kirhy,  31  Mo.  496 ;  Jamison  v.  Ludlow,  3  La.  Ann. 
492) ;  and  if  it  turns  out  in  point  of  fact  that  the  payee  has  released  any 
security,  or  done  any  act  in  consequence  of  such  payment,  whereby  he 
would  lose  any  right,  or  be  essentially  prejudiced  if  compelled  to 
refund  it,  it  cannot  be  recovered  back  upon  the  principle  that,  as 
between  two  innocent  persons,  that  one  must  lose  who  has  committed 
the  error.  Hern  v.  Nichols,  1  Salk.  2S9  ;  McDougall  v.  Co&per,  31 
N.  Y.  (4  Tiff.)  498  ;  Wheadon  v.  Olds,  20  Wend.  174.  Thus,  where 
a  person  by  mistake  and  without  any  obligation  to  do  so,  pays  the  debt' 
of  another,  he  may  recover  it  back,  provided  the  person  to  whom  it 
was  paid  will  be  left  in  statu  quo  as  to  the  real  debtor.  That  is,  unless 
he  has  given  up  some  security  or  released  some  right  as  against  the  real 
debtor  in  consequence  of  such  payment.  The  mere  fact  that  he  may 
not  be  able  to  collect  the  amount  of  the  real  debtor  does  not  affect  the 
question,  unless  he  has  released  some  security  or  lost  some  right  in 
consequence  of  the  payment,  he  is  liable  to  refund  the  money.  Tyhout 
V.  Ttiompson,  2  Browne  (Penn.),  27;  Wheadon  \.  OZ^^s,  20  Wend. 
174;  McDougall^.  Cooper,  31  N.  Y.  (4  Tiff.)  498. 

The  rule  was  well  expressed  in  Guild  v.  Baldridge,  2  Swan  (Tenn.), 
295,  in  which  it  was  said  that,  "  where  2noney  is  paid  to  another  under 
the  influence  of  a  mistake,  that  is,  on  the  supposition  that  a  specific  fact 
is  true,  which  would  entitle  the  other  to  the  money,  but  which  fact  is 
untnie,  and  the  money  would  not  have  been  paid  if  the  fact  had  been 
known  to  the  payor,  an  action  will  lie  to  recover  it  back.  But  if  the 
money  had,  under  a  false  impression  that  he  owed  money  to  A,  been, 
by  arrangement,  paid  to  B,  a  creditor  of  A,  who  received  it  in  good 
faith,  an  action  would  not  lie  against  B,  to  recover  back  the  money, 
because  he  may,  in  consequence  of  such  payment,  have  lost  or  waived 
his  remedy  against  A."  But,  where  one  pays  another  by  mistake 
more  than  is  due  hira  ( Young  v.  Stahelin,  34  N.  Y.  [7  Tiff.]  258 ; 
LoAJorence  v.  Americam,  National  Baiik,  54  N.  Y.  [9  Sick.]  432) ;  or 
pays  money  under  a  supposition  that  it  is  owing  to  the  person  to  whom 
it  is  paid,  when  in  fact  there  is  nothing  due  {Appleto7i  Bank  v.  Mc- 
Gil/or  ay,  4  Gray,  518) ;  or  imder  an  assurance  from  the  person  to  whom 
it  is  paid  that  he  has  a  legal  claim  against  him,  when  in  fact  he  has  no 
such  claim;  as  when  money  is  paid  under  an  insurance  policy  under 
an  assurance  from  the  payee  tliat  the  loss  was  the  result  of  accident 
and  honest,  when  in  fact  it  resulted  from  design,  and  was  fraudulent 
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{Elting  Y.  Scott,  2  Jolins.  157 ;  Sawyer  v.  Dodge  Co.  Mut.  Ins.  Co.,  37 
Wis.  503;  McConnel  v.  Del.  Ins.  Co.,  18  111.  228) ;  so  wliere  money  is  paid 
for  an  insurance  which  by  mistake  never  covered  the  risk  {Illinois,  etc.^ 
Ins.  Co.  V.  Fix,  53111:  151 ;  5  Am.  Rep.  38) ;  or  when  by  mistake  too 
much  interest  is  paid  upon  a  debt  {Tinslar  v.  3£ay,  8  Wend.  561) ;  or  a 
party  neglects  to  deduct  a  previous  payment  {Lawrence  v.  American 
Natl.  Bh.,  54  K.  Y.  [2  Sick.]  432 ;  Kelly  v.  Solari,  9  M.  &  W.  54) ; 
or  pays  the  full  amount  of  a  claim  in  ignorance  of  the  fact  that  pay- 
ments have  been  made  thereon  by  others  ( Young  v.  Stahelin,  34  N. 
Y.  258  ;  Walker  v.  MocJc,  39  Ala.  568) ;  or  where  it  was  paid  to  the 
wrong  person  under  the  supposition  that  he  was  entitled  to  receive  it 
{Norton  v.  Marden,  15  Me.  45 ;  Banh  of  Louisiam.a  v.  Ballard,  8 
Miss.  371) ;  and  indeed  in  all  cases  where  money  is  paid  under  a  mistake 
of  facts,  or  a  misapprehension  of  the  state  of  the  contract,  and  there 
was  neither  a  legal  nor  a  moral  obligation  on  his  part  to  pay  it,  it  may 
be  recovered  back.  Mowatt  v.  Wright,  1  Wend.  355  ;  Dickens  v.  Jones, 
6  Yerg.  (Tenn.)  483;  Rosboro  v.  Peck,  48  Barb.  92;  MitcMl  v. 
Walker,  8  Ired.  (N.  C.)  243 ;  Pearson  v.  Lord,  6  Mass.  84 ;  New 
York  V.  Erhen,  10  Bosw.  (N.  Y.)  189  ;  Manchester  v.  Burns,  45  K 
H.  482  ;  Beadenbaugh  v.  Cooper,  13  Rich.  (S.  C.)  42. 

Thus,  where  a  town  paid  certain  sums  for  the  aid  of  the  family  of  a 
volunteer,  in  ignorance  of  the  fact  that  he  had  been  discharged,  it  was 
held  entitled  to  recover  the  amount  of  the  volujiteer,  it  appearing  that 
he  knew  that  such  aid  was  being  furnished  and  gave  the  plaintiff  no 
notice  of  his  discharge.  Manchester  v.  Burns,  45  N.  H.  482.  But  if 
the  money  had  been  paid  under  an  erroneous  impression  that  the  town 
was  legally  liable  to  pay  it,  and  without  any  mistake  of  tne  facts,  it 
could  not  have  been  recovered  back  {Livermore  v.  Peru,  55  Me.  469) ; 
nor  if  there  had  been  any  obligation  on  the  part  of  the  town  to  aid  in 
the  support  of  such  family,  upon  the  ground  that  they  were  paupers. 
The  fact  that  the  mistake  might  have  been  ascertained  by  proper  dili- 
gence does  not  prevent  a  recovery  ;  for,  where  a  person  sold  goods 
under  an  agreement  that  from  the  price  agreed  upon  the  duties  should 
be  deducted,  and  in  making  out  their  statement  they  by  mistake  de- 
ducted $894.25  as  duties,  when  in  fact  they  only  amounted  to  $699.40, 
it  was  held  that  the  difference  ($194.85)  might  be  recovered  as  for  money 
had  and  received,  and  that  the  fact  that  the  mistake  resulted  from  their 
carelessness,  under  the  circumstances,  did  not  preclude  a  recovery. 
Benard  v.  Fiedler,  3  Duer  (TST.  Y.),  318.  See,  ^Iso,  Waite  v.  Leggett, 
8  Cow.  195,  where  it  was  held  that  excessive  interest,  paid  by  reason 
of  a  note  being  wrongly  dated,  might  be  recovered  back  even  though 
the  payor  had  the  means  of  ascertaining  what  the  true  date  was.     So 
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it  has  been  held  that  money  paid  for  spurious  stock  may  be  recovered 
back,  although  iaquiry  made  at  the  office  of  the  company  would  have 
revealed  its  worthlessness.  Ketchum  v.  Bank  of  Commerce^  19  N.  Y.  (5 
Smith)  499. 

So,  where  in  the  execution  of  a  bill  of  sale,  an  error  was  made  in  the 
computation,  by  which  the  vendor  paid  $400  more  than  by  the  terms 
of  the  agreement  upon  which  the  bill  was  predicated,  he  was  bound  to 
pay,  it  was  held  that  he  was  entitled  to  recover  back  that  amount  from 
the  vendor.  Rosb&ro  r.  Pech,  48  Barb.  92.  So,  where  an  adminis- 
trator pays  money  to  a  person  claiming  to  be  a  creditor  of  his  intestate 
in  ignorance  of  the  fact  that  it  has  been  already  paid,  and  on  final  set- 
tlement is  credited  with  the  payment,  an  administrator  de  bonis  non 
may  recover  the  amount  of  the  party  to  whom  it  was  paid.  Walker  v. 
Mock,  39  Ala.  568.  But  in  order  to  recover  it  back,  it  must  have 
been  paid  under  the  supposition  that  it  was  due  and  owing  to  the  de- 
fendant. That  is,  there  must  have  been  a  supposition  in  the  mind  of 
the  payor  that  there  was  some  legal  consideration  therefor.  Sientes  v. 
Oilier,  17  La.  Ann.  153.  And  it  must  have  been  paid  to  him  as  prin- 
cipal, or  if  paid  to  him  as  the  agent  of  another,  an  action  wiU  not  lie 
against  him,  unless  brought  before  he  has  paid  it  over  to  his  principal. 
Butler  V.  Livermore,  52  Barb.  570. 

In  case  the  money  has  been  paid  over  to  the  principal,  the  action 
must  be  brought  against  him,  and  in  all  cases,  in  order  to  uphold  a  re- 
covery, a  privity  of  contract  must  exist  between  the  plaintifE  and  de- 
fendant. That  is,  there  must  be  such  a  relation  between  them  that  the 
law  will  imply  a  promise  to  repay  the  money  to  the  plaintiff.  Bloomer  v. 
Benman,  12  111.  240  ;  Bewey  v.  Board  of  Supervisors,  62  IST.  Y.  (17 
Sick.)  294 ;  Hathaway  v.  Tmjon  of  Oincinnatus,  62  K  Y.  (17  Sick)  434. 

A  bought  an  old  safe,  and  afterward  offered  it  to  B,  who  refused 
to  purchase  it.  It  was  then  left  with  B  for  sale,  B  having  permission 
to  use  it.  B  found  between  the  outer  casing  and  the  lining  a  roll  of 
bank  bills  belonging  to  some  person  unknown,  whereupon  A  first  de- 
manded the  money  and  then  demanded  the  safe  and  its  contents  as 
they  were  when  B  received  them.  The  safe  was  returned,  but  the 
money  was  retained  by  B.  In  assumpsit  brought  by  A  against  B 
for  the  money  found,  it  was  held,  that  as  against  A,  B  was  entitled 
to  retain  the  money.  Burfee  v.  Jones,  11  R.  I.  588.  And  see 
Tcmcil  V.  Seaton,  28  Gratt.  601 ;  Bridges  v.  IlaAJokeswarth,  7  Eng.  L. 
&  Eq.  424.     Ant£,  Vol.  2,  234. 

§  12.  Mistake  of  law.  The  law  is  now  well  settled  that  where 
money  has  been  voluntarily  paid  with  a  full  knowledge  of  all  the  facta 
and  circumstances  under  which  it  was  demanded,  it  cannot  be  recov- 
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ered  back  upon  the  ground  that  the  party  paying  it  labored  under  a 
misapprehension  of  his  legal  rights  and  obligations.  The  maxim  ig- 
norantia  juris  non  excusat^  applies  in  such  cases,  and  a  party  at  his 
peril,  must  ascertain  what  his  legal  rights  and  liabilities  are,  and  fail- 
ing so  to  do,  however  he  may  have  obtained  his  erroneous  impres- 
sions, his  payment  is  treated  as  voluntary,  and  he  is  remediless. 
Elston  V.  Chicago^  40  111.  514 ;  Brumagim  v.  Tillinghcbst,  18  Cal.  265; 
Evans  v.  Gale,  17  N.  H.  573 ;  Branham  v.  San  Jose,  24  Cal.  585  ; 
Dickins  v.  Jones,  6  Yerg.  (Tenn.)  483 ;  Johnson  v.  McGinness,  1 
Oreg.  292 ;  Elliott  v.  Swartwout,  10  Pet.  (U.  S.)  137. 

The  doctrine  was  well  expressed  by  SurnERLAiro,  J.,  in  Cla/rTc  v. 
Dutcher,  9  Cow.  674,  in  wliich  he  said  "  I  consider  the  current  or 
weight  of  authorities  as  clearly  establishing  the  position,  that  when 
money  is  paid  with  a  full  knowledge  of  all  the  facts  and  circumstances 
upon  which  it  was  demanded,  it  cannot  be  recovered  back  upon  the 
ground  that  the  party  supposed  he  was  bound  in  law  to  pay  it,  when 
in  truth  he  was  not.  He  shall  not  be  permitted  to  allege  his  ignorance 
of  law,  and  it  shall  be  considered  a  voluntaiy  payment."  The  doctrine 
as  announced  by  him  has  been  generally  accepted  in  this  country,  and 
has  been  generally  applied  in  all  cases  where  the  question  has  since 
arisen.  Peterhorough  v.  Lancaster,  14  N.  H.  383  ;  Ege  v.  Koontz,  3 
Penn.  St.  109  ;  Morris  v.  Baltimore,  5  Gill  (Md.),  244 ;  Hubbard  v. 
Martin,  8  Yerg.  (Tenn.)  498;  Brown  v.  Sawyer,  1  Aik.  (Yt.)  130; 
Natcher  v.  Natoher,  47  Penn.  St.  496 ;  Eord  v.  Broionell,  13  Minn. 
184;  Filgo  v.  Penny,  2  Murph.  (N.  C.)  182;  Lee  v.  Stuart,  2  Leigh 
(Ya.),  76. 

But  this  is  subject  to  the  condition  that  the  party  receiving  the 
money  was  guilty  of  no  fraud  or  improper  conduct  inducing  the  pay- 
ment {Natcher  v.  Natcher,  47  Penn.  St.  496  ;  Ege  v.  Koontz,  3  id. 
109  ;  Silliinan  v.  Wing,  7  Hill,  159  ;  Robinsons.  Charleston,  2  Eich. 
[S.  C]  317);  in  which  case,  as  will  be  seen,  jpo^  488,  §  14,  the  rule 
does  not  apply.  So,  too,  where  a  mistake  is  of  a  mixed  character,  that 
Is,  partly  of  fact  and  partly  of  law,  a  recovery  may  be  had.  Thus,  in 
Lefts  V.  Yorh,  10  Cush.  392,  money  was  advanced  by  the  plaintiff  to 
an  agent  for  the  use  of  his  principal,  for  which  a  note  was  given  by  the 
agent  for  the  principal,  under  a  mutual  mistake  as  to  the  capacity  of  the 
principal,  to  authorize  the  giving  of  the  note,  and  upon  which  note 
in  fact  neither  the  principal  nor  agent  were  legally  liable,  it  was  held 
that  the  plaintiff  was  entitled  to  recover  back  the  money  from  the 
agent,  upon  suit  brought  before  he  had  paid  the  money  over  to  his 
principal,  notwithstanding  the  mistake  was  principally  one  of  law. 
And,  generally,  when  the  money  is  wrongfully  received  by  the  defend- 
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ant,  he  is  bound  to  refund  it,  although  its  payment  was  mainly  but  not 
entirely  induced  by  a  mistaken  idea  of  the  legal  rights  of  the  parties. 
Brown  v.  Sawyer,  1  Aik.  (Vt.)  130 ;  Lodge  v.  Boone,  3  H.  &  J. 
(Md.)  218.  "Where,  however,  as  has  previously  been  stated,  the  mistake  is 
entu'ely  one  as  to  the  law,  money  paid  in  pm-suance  of  it  cannot  be  recov- 
ered back.  Thus,  where  a  person  purchases  land  at  a  foreclosure  sale 
under  a  void  mortgage,  the  money  paid  therefor  cannot  be  recovered 
back,  as  the  mistake  is  wholly  one  of  law  {Branham  v.  San  Jose,  24 
Cal.  585)  ;  nor,  in  the  absence  of  fraud,  can  money  paid  for  a  deed  of 
release  be  recovered  back,  although  no  title  or  interest  passed  by  the 
deed.  Stewart  v.  Crosby,  50  Me.  130.  Neither  can  a  recovery  be  had 
against  a  municipal  corporation  for  money  expended  by  the  plaintiff 
in  doing  certain  things  required  to  be  done  by  a  void  ordinance. 
Mayor  of  Baltimore  v,  Lefferman,  4  Gill  (Md.),  425.  Nor  can  money 
paid  under  a  void  judgment  be  recovered  back  unless  the  judgment  has 
been  set  aside  {Job  v.  Collier,  11  Ohio,  422 ;  Homer  v.  Fish,  1  Pick. 
439  ;  Morton  v.  Chandler,  Y  Me.  45) ;  nor  for  money  paid  for  the  costs 
of  a  criminal  prosecution  under  a  supposition  that  he  must  do  so  as  a 
condition  precedent  to  an  appeal  {Ford  v.  Brownell,  13  Minn.  184)  ; 
and,  generally,  when  the  money  is  paid  without  fraud  or  duress  on  the 
part  of  the  person  receiving  it,  but  purely  under  a  misapprehension  by 
the  payor  as  to  his  legal  rights  and  liabilities,  he  cannot  recover  it  back. 
Beam.  v.  Jones,  8  N.  H.  149  ;  Livermx)re  v.  F€ru,.55  Me.  469 ;  Brown 
V.  Bich,  40  Barb.  28  ;  Chajpinan  v.  Spiller,  14  Q.  B.  621 ;  Evans  v. 
Gale,  17  N.  H.  573  ;  Cahaba  v.  Burriett,  34  Ala.  400  ;  Bond  v 
Coats,  16  Ind.  202. 

§  13.  Ignorance  of  foreign  law.  Money  paid  under  a  mistake  as 
to  the  laws  of  a  foreign  country  may  be  recovered  back,  as  the  courts 
treat  such  mistakes  as  mistakes  of  fact  {Haven  v.  Foster,  9  Pick.  112  ; 
Norton  v.  Mar  den,  15  Me.  45) ;  and  the  same  rule  prevails  in  refer- 
ence to  the  statutes  of  another  State  {Bank  of  Chillicothe  v.  Dodge,  8 
Barb.  233);  or  in  reference  to  any  private  statute  of  which  the 
courts  will  not  take  judicial  notice  without  proof,  as  of  the  charter  of 
a  private  corporation  {Drake  v.  Fl^ywellen,  33  Ala.  106) ;  or  private 
statutes  (jf  any  kind  of  the  provisions  of  which  the  public  is  not  pre. 
sumed  to  know.  Bowie  v.  Kansas  City,  51  Mo.  454 ;  Covington 
Drawl/ridge  Co.  v.  SJiepJoerd,  20  How.  (U.  S.)  227. 

§  14.  Payment  under  duress  or  compulsion,  extortion,  etc. 
Involuntary  jiayments,  made  under  compulsions  of  legal  process,  or 
duress  of  goods  or  of  the  person,  which  the  i^^rson  receiving  has  no 
right  to  retain,  may  be  recovered  back.  Bechnith  v.  Frisbie,  32  Vt. 
559 ;    Ha/rmovjj  v.    Blnham,  12  N.   Y.  (2  Kern.)  99 ;   ^AcLams  v. 
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Reeves^  68  N.  C.  134;  12  Am.  Eep.  62Y  ;  Nickodemus  v.  East  Sagi- 
naw, 25  Mich.  45G  ;  Solioinmer  v.  Farwell,  56  111.  542 ;  McKce  v. 
Campbell,  27  Mich.  497;  Hendy  v.  Soule,  Deady  (C.  C),  400;  Chand- 
ler V.  Sanger,  114.  Mass.  364;  19  Am.  Rep.  367.  But,  however 
payment  of  a  legal  claim  may  be  attained,  or  one  to  which  the 
payee  is  justly  entitled,  whether  by  compulsion  of  legal  process, 
threats  or  menaces  of  imprisonment,  or  of  personal  violence,  or  by 
duress  of  goods,  it  cannot  be  recovered  back.  Koliler  v.  ^Vells,  26 
Cal.  606  ;  Dickerman  v.  Lord,  21  Iowa,  338 ;  Bragdon  v.  Somerhy, 
55  Me.  92.  In  order  to  entitle  the  party  paying  it  to  regain  the 
amount  by  suit,  there  must  have  been  not  only  an  enforced  payment 
by  duress  of  goods  or  of  the  person,  or  some  other  undue  advantage  • 
taken  of  the  payor,  hut  also  the  2>ci^ty  to  whom  the  money  was  paid 
must  ha/ve  had  no  legal  or  j  list  claim  against  the  payor  therefor.  The 
rule  is  that  where  money  is  obtained  from  one  by  duress,  extortion  or 
oppression,  or  by  taking  an  undue  advantage  of  his  situation,  for  the 
payment  of  which  the  payee  has  no  legal  or  just  claim  against  him,  it 
may  be  recovered  back.  Goddard  v.  Bulow,  1  !N.  &  McC.  (S.  C.) 
45  ;  Mathers  v.  Pearson,  13  S.  &  R.  (Penn.)  258  ;  Bliss  v.  Thomp- 
son, 4  Mass.  488  ;  Chase  v  Dioinal,  7  Me.  134 ;  Clinton  v.  Strong,  9 
Johns.  370  ;  Quinnett  v.  Washington,  10  Mo.  53.  The  plaintiff  must 
show  not  only  the  duress,  but  also  that  the  demand  was  illegal  ( J/ari- 
posa  Co.  V.  Bowman,  Deady  (C.  C),  228  ;  Lafayette,  etc.,  H.  R.  Co.  v. 
Pattison,  41  Ind.  312  ;  State  v.  Sluder,  70  N.  C.  56  ;  Chandler  v. 
Sa/nger,  114  Mass.  364 ;  19  Am.  Rep.  367) ;  and  if  the  claim  was 
legal  or  just  it  cannot  be  recovered  back  {Dickerman  v.  Lord,  21 
Iowa,  338;  Ifiles  Y.McLellan,  2  IN".  &  McC.  [S.  C]  133;  First 
Nat.  Bank  v.  Watkins,  21  Mich.  483;  Adams  v.  Beeves,  68  K. 
C.  134 ;  12  Am.  Rep.  627 ;  Nickodemus  v.  East  Saginaw,  25  Mich. 
456) ;  and  the  same  rule  has  been  appHed  when  money  is  obtained 
from  a  person  who  is  intoxicated.  Llayes  v.  LLuffstater,  65  Barb. 
530.  As  to  the  precise  character  of  the  threats  that  must  be  used 
in  order  to  constitute  duress  of  the  person,  or  of  goods,  so  as  to 
make  the  payment  involuntary,  no  fixed  rule  can  be  given,  but 
each  case  must  measurably  stand  by  itself,  upon  its  own  peculiar 
facts  and  circumstances.  But  it  would  seem,  that  in  order  to  consti- 
tute duress  of  the  person  from  threats  and  menaces,  they  must 
be  of  such  serious  bodily  harm  as  would  overcome  the  will  of  a  per- 
son of  ordinary  firmness  {Harmon  v.  Harmon,  61  Me.  227 ;  14  Am. 
Rep.  556 ;  Bosley  v.  Shanner,  26  Ark.  280  ;  State  v.  Sluder,  70  N. 
C,  55),  and  it  must  also  appear  that  the  payor  was  in  fact  influenced 
thereby,  and  as  to  whether  he  was  or  not,  must  be  inferred  from  the 
Vol.  IV.— 62 
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character  of  the  threats  and  the  circumstances  attending  them.  Feller 
V.  Green,  26  Mich.  70.  In  order  to  constitute  a  duress  of  the  person" 
by  threats  of  imprisonment,  or  by  actual  imprisonment  or  restraint,  it 
must  appear  that  a  process  to  that  end  had  actually  been  issued,  or 
that  there  was  no  reasonable  doubt  that  it  would  be  {Harmon  v. 
Ea/rm.on,  61  Me.  227  ;  14  Am.  Rep.  556  ;  &taU  v.  Slacier,  70  N.  C.  55)^ 
and  that  the  money  extorted  under  such  threats  or  arrest  was  not  legally 
or  justly  due  from  the  payor.  Diller  v.  Johnson,  37  Tex.  47  ;  Stein- 
hacker  V.  Wilson,  Leg.  Gaz.  Rep.  (Penn.)  76;  Knapp  v.  Hyde,  60 
Barb.  80. 

Mere  threats  of  personal  violence,  or  of  prosecution,  are  not  enough, 
there  must  be  a  reasonable  ground  for  creating  an  apprehension  that 
the  threats  wiU  be  carried  into  execution,  in  the  mind  of  a  man  of  or- 
dinary firmness  and  courage,  and  must  operate  upon  him  directly,  so 
as  to  overcome  his  wiU.  Thus,  in  Harmon  v.  Harmon,  61  Me.  229  ;  14 
Am.  Rep.  566,  a  man  who  was  not  known  to  be  addicted  to  the  use  of 
profane  language,  with  oaths,  demanded  a  portion  of  the  money  received 
by  the  plaintiff,  under  an  insurance  pohcy  upon  a  mill  that  had  recently 
been  burned,  of  which  the  parties  were  co-tenants,  and  threatened  in  the 
presence  of  the  plaintiff's  wife  that,  unless  the  same  was  paid  to  him, 
he  would  prosecute  him  for  setting  the  mill  on  fire,  and  that  he  would 
have  him  in  jail  before  night,  and  the  plaintiff,  not  in  consequence  of 
(my  fear  of  injui-y  to  hiTnselfhwt  fearing  ill  consequences  to  his  wife's 
health,  paid  the  money,  it  was  held  not  to  be  a  payment  imder  duress, 
witliin  the  rule.  In  a  North  Caroluia  case  {State  v.  Sluder,  70  N.  C. 
65),  a  person  who  was  acting  as  the  guardian  of  some  wards,  and  who, 
as  such  guardian,  had  a  claim  against  a  person,  refused  to  take  Confed- 
erate money  from  him  in  payment  of  such  claim,  when  the  person 
tendering  it  approached  him  and  raising  his  hand,  said  "  I  intend  to 
have  my  note  ;  Confederate  money  is  legal  tender,"  and  the  guardian 
having  heard  that  a  judge  had  recently  decided  that  it  was  an  indict- 
able offense  to  refuse  to  take  Confederate  money,  received  the  money 
and  was  credited  witli  it  by  the  ])robate  judge,  the  court  held  that  he 
was,  notwithstanding  these  facts,  liable  for  the  amount  of  the  note, 
upon  his  bond,  as  there  was  no  such  duress  as  made  the  act  involun- 
tary. Wlicrc,  liowcvcr,  actual  violence  is  used,  or  threats  of  violence 
of  sucli  a  character  as  has  previously  been  spoken  of,  or  where 
a  person  is  actually  roBtraincd  of  his  liberty  even  under  a  void  process, 
a  payment  made,  which  otherwise  would  not  have  been  made,  is  a  pay- 
ment under  duress.  Durr  v.  Howard,  6  Ark.  461 ;  Maxwell  v.  Oris- 
wold,  10  How.  (U.  S.)  242;  Bechwith  v.  FrisUe,  32  Vt.  559 ;  ^Y^lite 
V.  HeyVmcm,  34  Penn.  St.  142.     Where  a  county  treasurer  represented 
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to  the  plaintiff's  clerk,  after  he  had  commenced  proceedings  to  enjoin 
the  collection  of  a  tax,  that  the  supreme  court  had  decided  that  the  tax 
was  legal  (which  was  untrue),  and  that,  unless  the  plaintiff  paid  it,  his 
property  would  be  sold  therefor,  and  the  clerk,  the  plaintiff  being  ab- 
sent, paid  it,  it  was  held  to  be  a  payment  under  dm-ess,  and  recoverable 
back  without  demand,  from  the  treasurer.  Greenabaum  v.  King,  4 
Kans.  332.  As  to  involuntary  payments,  see  Quinnett  v.  Washington^ 
10  Mo.  53 ;  Sattei'dale  v.  Kaiser,  15  La.  Ann.  596 ;  Hubbard  v. 
Brainard,  35  Conn.  563 ;  First  National  Bank  v.  Wathms,  21  Mich. 
483 ;  LauTYian  v.  Des  Moines  County,  29  Iowa,  310. 

A  payment  of  a  tax  to  a  collector  or  other  officer  having  authority 
to  collect  the  same  is  compulsory  {County  Commissioners  v.  Pa/rher, 
7  Minn.  267 ;  Huhhard  v.  Brainard,  35  Conn.  563) ;  and,  generally,  it 
may  be  said  that,  when  money  not  legally  due  is  exacted  from  one  by 
another,  either  under  threats  of  violence  or  of  personal  restraint,  or  by 
taking  an  undue  advantage  of  him  by  the  detention  of  his  goods,  or 
by  the  compulsion  of  legal  process,  or  by  one  who  by  law  is  clothed 
with  power  to  collect  it  if  it  were  in  fact  legally  due,  the  payment  is  in- 
voluntary. Clinton  V.  Strong,  9  Johns.  370 ;  Hubbard  v.  Brainard, 
35  Conn.  563 ;  Severance  v.  Kimball,  8  N.  H.  386. 

Duress  of  goods  consists  in  the  wrongful  withholding  of  personal 
property  from  the  custody  or  possession  of  the  payor,  unless  a  certain 
sum,  not  legally  or  justly  due,  is  paid  for  their  release ;  and  in  such 
cases,  money  paid  for  their  release  is  treated  as  having  been  extorted 
from  the  payor,  and  he  is  entitled  to  recover  the  amount  paid  in  excess 
of  any  claim  that  he  was  legally  bound  to  pay  thereon ;  as  where  a 
greater  sum  than  he  has  contracted  to  carry  goods  for  is  charged  by  a 
carrier,  before  he  will  deliver  them  up  {Tutt  v.  Ide,  3  Blatchf.  [C.  C] 
249  ;  LafoA/ette,  etc.,  B.  B.  Co.  v.  Pattison,  41  Ind.  312) ;  or  where 
goods  are  taken  by  a  public  officer  in  virtue  of  his  office,  and  withheld 
for  duties,  taxes  or  other  purpose,  until  a  certain  amount  is  paid  thereon, 
the  owner  may  pay  the  amount  claimed,  in  order  to  release  the  goods, 
and  as  to  the  sum  in  excess  of  what  he  was  legally  liable  to  pay,  he  may 
bring  an  action  and  recover  for  money  had  and  received.  ScMesinger 
Y.  United  States,  1  Ct.  of  CI.  116.  So,  where  perishable  goods,  or 
goods  requiring  special  care  and  attention,  are  taken  upon  a  writ  of 
attachment,  and  the  creditor  in  the  writ  refuses  to  deliver  them  up  un- 
less a  larger  sum  than  is  actually  due  him  is  paid,  the  owner  of  the 
goods  may  recover  the  excess  over  what  was  actually  due.  Spaids  v. 
Ba/rrett,  57  111.  289 ;  11  Am.  Eep.  10. 

When  taxes  are  paid  on  the  demand  of  an  officer  having  authority  to 
collect  them  by  distraint  or  otherwise,  there  is  sufficient  duress  to  make 
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the  payment  involuntaiy,  and  there  can  be  no  qnestion  but  that,  when 
a  tax  is  assessed  and  the  law  makes  provision  for  an  enforced  collection 
of  it,  its  payment  to  the  officer  designated  to  receive  it,  comes  under 
the  head  of  an  involuntary  payment,  whether  a  warrant  has  in  fact 
been  issued  for  its  collection  or  not.  Hendy  v.  Soule,  Deady  (C.  C), 
400. 

In  such  cases  the  party  should  protest  against  the  payment,  and  his 
payment  should  be  made  under  protest,  but  if  the  officer  has  a  legal 
process  for  their  collection,  and  is  clothed  with  apparent  authority  to 
collect  them,  a  recovery  may  be  had  of  the  amount  actually  jpaid  with- 
out interest,  although  no  protest  was  made.  McKee  v.  Campbell,  2T 
Mich.  497;  Atwell  v.  Zeluff,  26  id.  118.  Thus,  where  a  tax  collector 
sold  certain  stock  belonging  to  the  plaintiff  under  a  tax  warrant  to  sat- 
isfy an  illegal  tax,  and  the  plaintiff,  knowing  the  facts,  procured  a  per- 
son to  bid  it  off  for  him,  and  then  brought  an  action  to  recover  back 
the  amount  paid,  it  was  held  that  the  payment  was  not  voluntary,  and 
that  the  sum  paid  might  be  recovered  back.  Bailey  v.  Goshen,  32 
Conn.  546. 

It  is  of  no  importance  that  the  jDcrson  paying  the  money  knows 
that  the  claim  is  illegal,  unjust,  or  extortionate,  if  his  goods  are  de- 
tained and  the  party  refuses  to  deliver  them  up  until  the  claim  is  paid, 
its  payment  is  not  voluntary.  Thus,  in  Cohb  v.  Charter,  32  Conn. 
358,  the  defendant  had  possession  of  a  chest  of  tools  belonging  to  the 
plaintiff,  which  he  refused  to  deliver  until  a  bill  that  he  had  against 
the  plaintiff's  son  for  board  was  paid.  The  plaintiff  finally  paid  the 
bill,  and,  in  an  action  to  recover  back  the  amount,  the  court  held  that 
the  payment  was  involuntary,  and  that  he  was  entitled  to  recover  the 
amount  paid  by  him,  with  interest.  So,  where  money,  illegally  ex- 
acted, was  paid  to  release  a  vessel  that  had  been  seized,  it  was  held  an 
involuntary  payment.     Clinton  v.  Stro7ig,  9  Johns.  370. 

The  question  as  to  whether  a  duress  of  goods  existed  or  not  depends 
upon  the  fact  whether  the  party  had  a  right  to  demand  them  as  his 
property,  and  had  done  all  that  he  was  legally  bound  to  do  to  entitle 
him  to  their  delivery.  If  he  has,  in  fact,  no  right  to  the  custody  of 
the  goods  until  he  has  performed  certain  conditions  precedent,  it  is 
not  duress  for  the  person  holding  them  to  refuse  to  deliver  them  until 
sucli  conditions  are  complied  with,  but,  if  he  requires  more  to  be  done 
than  the  party  is  legally  bound  to  do,  the  excess  comes  under  the  head 
of  duress,      Blnrk  v.  United  Stat/^ji,  8  Ct.  of  01.  461. 

§  15.  Payniont  of  illc£?al  fees.  Fees  illegally  exacted  as  a  condi- 
tion of  releasing  a  person's  person  or  property  from  arrest  or  seizure 
{Clinton  V.  St/rong,  9  Johns.  370)  ;  or  fo»  the  exercise  of  any  privilege 
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to  which  the  party  paying  it  is  entitled  without  the  payment  of 
such  fee,  or  for  the  payment  of  a  less  sum,  are  treated  as  involuntary 
payments  {Robinson  v.  Ezsell,  72  N.  C.  231 ;  Ogden  v.  Maxwdl,  3 
Blatchf.  C.  C.  319) ;  as  where  fees  are  illegally  exacted  for  the  release  of  ■ 
a  vessel  wrongfully  seized  {Clinton  v.  Strong,  9  Johns.  370) ;  or  for 
permits  to  land  passengers  from  a  vessel  under  a  law  having  no  validity 
{Ogden  v.  Maxwell,  3  Blatchf.  C.  C.  319) ;  and,  generally,  when  a  sheriff 
or  other  officer  who  is  authorized  to  exact  certain  fees  from  an  individ- 
ual for  particular  services,  or  on  any  account,  exacts  or  takes  from  him 
more  than  he  is  authorized  by  law  to  take,  and  the  party  pays  then}  to 
him,  not  knowing  that  they  are  excessive,  or  to  secure  a  right,  he  can 
recover  back  the  excess  {Moulton  v.  Bennett,  18  "Wend.  686  ;  Britton 
V.  Frink,  3  How.  [N.  Y.]  102) ;  or  where  fees  are  exacted  as  a  condi- 
tion for  the  exercise  of  a  right  to  which  the  party  is  entitled,  without 
fee  {Townshend  v.  Dyckraan,  2  E.  D.  S.  224 ;  Frye  v.  Lockwood,  4 
Cow.  [N.  Y.]  454 ;  Ripley  v.  Gelston,  9  Johns.  [N.  Y.]  201)  ;  but,  if 
the  fees  are  paid  with  a  knowledge  of  the  fact  that  they  are  excessive, 
or  not  legally  chargeable,  they  cannot  be  recovered  back.  Thus,  where  a 
suit,  in  which  property  was  attached,  was  settled  before  entry,  and  a 
percentage  was  charged  as  a  part  of  the  costs,  against  which  the  plain- 
tiff protested,  but  finally  paid  it,  it  was  held  that  the  payment  was  vol- 
untary, and  that  the  amount  paid  in  excess  of  what  was  legally  due 
could  not  be  recovered  back.     Rawson  v.  Porter,  9  Me.  119. 

§  16.  Payments  under  protest.  A  person  who,  without  the  com- 
pulsion of  legal  process,  or  duress  of  goods  or  of  the  person,  yields  to 
the  assertion  of  an  invalid  or  unjust  claim  by  paying  it,  cannot  by  a 
mere  protest,  whether  in  writing  or  by  parol,  change  its  character  from 
a  voluntary  into  an  involuntary  payment.  The  payment  overcomes 
and  nullifies  the  protest.  As  where  a  person,  knowing  that  an  ordi- 
nance of  a  city  requii'ing  the  payment  of  a  certain  sum  for  a  license, 
takes  out  a  license  and  pays  for  it  under  protest  {Cooh  v.  Boston,  9 
Allen,  393 ;  AlUntown  v.  Saegar,  20  Penn.  St.  421 ;  Mays  v.  Cincin- 
nati, 1  Ohio  St.  274;  contra,  see  Leonard  v.  Canton,  35  Miss.  189); 
or  where  a  person,  with  a  knowledge  of  the  facts,  pays  more  costs  in 
an  action  than  are  legally  chargeable  {Raimon  v.  Porter,  9  Me.  119); 
or  more  than  is  due,  or  a  claim  to  which  there  is  no  validity.  Benson 
V.  Monroe,  7  Gush.  125.  Thus,  where  a  person  knowing  that  certain  lands 
were  not  subject  to  taxation,  paid  the  taxes  assessed  thereon  under  pro- 
test, to  prevent  the  issue  of  tax  deeds,  it  was  held  that  the  payment  was 
voluntary.  Phillips  v.  Jefferson  County,  5  Kans.  412.  So,  where 
the  register  of  lands  refused  to  record  the  plaintiff's  deed  until  he  had 
secured  a  certificate  from  the  auditor  that  the  taxes  thereon  had  been 
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paid,  and  he  paid  the  taxes,  at  the  same  time  protesting  that  he  paid 
them  to  procm-e  the  registration  of  his  deed,  it  was  held  a  voluntary 
payment.  Smith  v.  Schroedsr,  15  Minn.  35.  So,  a  tax  was  assessed 
on  land  mider  a  statute  afterward  decided  to  be  unconstitutional,  but 
prior  to  such  decision  the  owner  paid  the  tax,  under  protest,  to  prevent 
a  threatened  sale ;  and  it  was  held  that  the  payment  was  voluntary, 
though  made  imder  protest,  and  that  the  money  could  not  be  recovered 
back.  Detr(yit  v.  Martin,  3i  Mich.  170 ;  S.  C,  22  Am.  Eep.  512. 
But  where  an  illegal  tax  is  paid,  under  protest,  to  one  having  authority 
to  enforce  its  collection,  it  is  an  involimtary  payment  and  may  be  re- 
covered back.  Lauman  v.  Des  Moines  Co.,  29  Iowa,  310 ;  First  Nat. 
Bank  v.  WatkiTis,  21  Mich.  483.  And  see  Jersey  City  v.  Biker,  9 
Yroom  (N.  J.),  225 ;  S.  C,  20  Am.  Eep.  386 ;  Bogers  v.  Greenbush, 
58  Me.  390 ;  S.  C,  4  Am.  Rep.  292 ;  Orim  v.  School  District,  57 
Penn.  St.  434. 

The  rule  is  that,  when  a  person  pays  an  illegal  or  unjust  demand, 
without  an  immediate  and  urgent  necessity  therefor,  with  a  full  knowl- 
edge of  all  the  facts,  or,  unless  to  release  his  person  or  property  from 
detention,  or  to  prevent  an  immediate  seizure  of  his  person  or  prop- 
erty, the  payment  is  voluntary,  notwithstanding  it  is  made  under  pro- 
test. Kansas,  etc.,  R.  R.  Co.  v.  Wyandotte  Co.,  16  Kai\s.  587.  Thus, 
in  the  last-named  case,  all  the  steps  for  determining  the  amount  of  a 
tax  upon  personal  property  had  been  taken,  the  tax  roll  was  complete, 
the  taxes  were  due,  and  the  roll  was  in  the  treasurer's  hands,  and  it 
was  the  treasurer's  duty  at  a  specified  date  (which  had  not  arrived  at 
the  time  when  the  plaintiff  paid  the  tax)  to  issue  a  warrant  to  the 
sheriiF  withm  sixty  days  thereafter  to  levy  upon  and  sell  sufficient  per- 
sonal property  to  pay  such  taxes.  It  was  held  that  a  payment  of  such 
tax  to  the  treasurer  under  a  protest  that  it  was  paid  solely  to  prevent 
the  issue  of  process  to  sell  the  plaintift's  property,  did  not  change  the 
character  of  the  payment  from  a  voluntary  to  an  involuntary  one.  It 
will  be  seen  that  a  distinction  was  drawn  in  this  case  between  a  pay- 
ment made  to  one  having  no  i/mmediate  authority,  to  enforce  payment, 
and  a  payment  made  to  one  who  has  sucli  authority,  and  this  is  the 
distinction  running  through  all  the  cases.  A  mere  apprehension  of 
legal  proceedings  is  not  sufficient  to  make  a  payment  compulsory. 
Thure  must  exist  an  irn,inediate  power  or  autliority  to  institute  them. 
Ligonier  v.  Ackermam,,  46  Md.  552. 

Tlie  object  of  a  protest  is  to  take  from  tlie  payment  its  voluntary 
character,  and  tlms  j)re8erve  to  tlie  party  a  riglit  of  action  to  recover  it 
back.  It  is  only  avaihi])lo  in  ciises  of  coercion  or  duress,  or  where 
undue  advantage  is  taken  of  the  ])arty'8  situation,  and  only  serves  as 
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evidence  that  the  payment  was  not  vohmtary,  and  in  order  to  be  effica- 
cious there  must  be  actual  coercion,  duress  or  fraud,  presently  existing, 
or  the  payment  will  be  voluntary  in  spite  of  the  protest.  Flower  v. 
Lmice,  59  K  Y.  (14  Sick.)  603 ;  Ma/rietta  v.  Slocoinfj,  6  Ohio  St.  471 ; 
MoMiUa/n  v.  Richards,  9  Cal.  365;  Forrest  v.  New  York,  13  Abb. 
Pr.  (N.  y.)  350 ;  Fleettoood  v.  6%  of  New  York,  2  Sandf .  (N.  Y.) 
475 ;  Briggs  v.  Boyd,  56  N.  Y.  (11  Sick.)  289 ;  Emmons  v.  Scudder, 
115  Mass.  367. 

As  to  whether  a  person  paying  money  illegally  demanded  by  a  pub- 
lic officer,  under  coercion,  must,  in  order  to  preserve  his  right  to  recover 
it  back,  pay  the  same  under  protest,  is  not  clearly  settled.  In  Califor- 
nia the  rule  is  that,  where  the  person  demanding  the  money  has  notice 
of  the  illegality  of  the  demand,  a  protest  is  not  necessary,  but  that 
where  he  has  no.  such  notice  or  knowledge,  a  protest  is  a  condition  pre- 
cedent to  a  right  of  recovering  it  back.  Meek  v.  McClure,  49  Cal. 
624. 

But  in  Michigan  it  is  held  that  a  protest  under  such  circumstances 
is  not  necessary  to  a  recovery  of  the  sum.  paid,  but  that  in  the  absence 
of  a  protest,  no  interest  is  recoverable.  Atwell  v.  Zeluff,  26  Mich.  118; 
McKee  v.  Campbell,  27  id.  497. 

As  to  personal  or  private  claims,  it  is  held  that,  if  a  person  knowing 
that  he  has  no  legal  claim  against  another,  sues  out  a  legal  j^rocess 
against  him  and  seizes  his  property  thereon,  and  the  defendant  acting 
under  the  representations  of  the  plaintiff,  and  being  unable  at  the  tune 
to  prove  the  falsity  of  the  claim,  pays  the  amount  without  protest,  he 
may  recover  it  back.  Niokodemus  v.  East  Saginaw,  25  Mich.  456 ; 
Adams  v.  Beeves,  68  N.  C.  134 ;  12  Am.  Rep.  627 ;  Schbmmer  v. 
FarweU,  56  111.  542;  Bennriett  v.  Eealey,  6  Minn.  240;  Curtis  v. 
Fiedler,  2  Black  (U.  S.),  461. 

§  17.  Payments  obtained  by  fraud,  deceit,  etc.  Money  that  has 
been  paid  to  another  by  reason  of  his  fraudulent  representations  or 
conduct,  or  of  others  by  his  procurement,  may  always  be  recovered 
back  upon  the  principle  that  fraud  vitiates  aU  contracts.  Hinsdill  v. 
WhiU,  34  Yt.  558;  Catts  v.  PhaUn,  2  How.  (U.  S.)  376  ;  Magoffin 
T.  Muldrow,  12  Mo.  512  ;  Gihsmi  v.  Stevens,  3  McLean  (C.  C),  551 ; 
Beynolds  v.  Rochester,  4  Ind.  43.  Thus,  it  has  been  held  that  money 
paid  to  one  as  a  prize  drawn  in  a  lottery,  by  fraudulent  means,  may  be 
recovered  back  {Catts  v.  Phalen,  2  How.  [U.  S.]  376);  so,  where  a 
person  procures  money  to  be  paid  to  him  by  false  rQpresentations  that  it 
belongs  to  another  {McDonald  v.  Todd,  1  Grant's  Cas.  [Penn.]  17) ; 
or  where  a  person  borrows  money  for  a  third  person  representing  the 
security  to  "be  good  when  he  knows  that  it  is  not  {Frevall  v.  Fitch,  5 
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Whart.  [Penn.]  325) ;  so,  where  one  misrepresents  the  quality  of  the 
secTiritj  given  for  a  loan  ( Yantiyie  v.  Wood,  13  Penn.  St.  270 ;  Bank 
of  Montgomery  v.  Parrish,  20  Ala.  433) ;  so  when  a  person  has  pro- 
cured money  to  be  paid  to  him  for  a  loss  under  an  insurance  policy, 
and  it  subsequently  transpires  that  the  loss  was  fraudulent  {McConnel 
V.  Del.  Mut.  Ins.  Co.,  18  111.  228 ;  Bodge  Co.^  Mut.  Im.  Co.  v. 
Sawyer,  37  Wis.  503) ;  and,  generally,  in  all  cases  where  one  has 
induced  another  to  part  with  his  money  by  fraudulent  means  of  any 
kind,  he  is  liable  to  refund  the  same  to  a  person  paying  it  to  him,  in  an 
action  for  money  had  and  received  (Hinsdill  r.  White,  34  Yt.  558  ; 
Gorman  v.  Carroll,  7  Allen,  199  ;  Pheteplace  v.  Eastman,  26  Iowa, 
44^ ;  Lebanon  v.  Heath,  47  N.  H.  353) ;  provided  the  plaintiff  first 
offers  to  put  the  defendant  in  statu  quo.  Gilbert  v.  Ross,  1  Strobh. 
(S.  C.)  287;  Rogan  v.  Weyer,  5  Hill,  389.  But  the  action  must  be 
brought  by  the  person  defrauded  {Magwire  v.  Hall,  27  Mo.  146)  ; 
or,  in  these  States  where  by  statute  the  assignee  of  a  chose  in  action 
may  sue  for  the  same,  by  his  assignee. 

§  18.  Payments  upon  forged  iustrumeuts.  A  person  who,  hona 
fide,  and  in  ignorance  of  the  fact,  pays  money  upon  a  forged  instru- 
ment of  any  kind,  may  recover  it  back  of  the  person  to  whom  it  was 
paid  ( Wilson  v.  Alexander,  4  111.  392  ;  Terry  v.  Bissell,  26  Conn.  23  ; 
lAUle  V.  JDerly,  7  Mich.  325  ;  Rick  v.  Kelly,  30  Penn.  St.  527 ;  Canal 
BamJc  V.  Bank  of  Albany,  1  Hill,  287 ;  Goddard  v.  Merchants''  Bank, 
4  N.  Y.  [4  Comst.]  147) ;  except  in  cases  where  the  person  paying  the 
money  is  chargeable  with  such  negligence  as  estops  a  recovery,  as  when 
the  drawee  of  a  bill  of  exchange,  draft  or  check,  pays  it  to  a  hona  fide 
holder  for  value  {Bank  of  St.  Allans  v.  Farmers',  etc..  Bank,  10  Vt. 
141 ;  Goddard  v.  Merchants'  Bank,  4  N.  ,Y.  [4  Comst.]  147 ;  Van 
Buzer  V.  Hoioe,  21  K.  Y.  [7  Smith]  531 ;  Bank  of  TJ.  S.  v.  Bank 
of  Georgia,  10  Wheat.  [U.  S.]  333 ;  Stout  v.  Benoist,  39  Mo.  277 ; 
Bodge  v.  Natl.  Exchange  Ba^k,  20  Ohio  St.  234 ;  5  Am.  Rep.  648  ; 
Cooper  V.  Le  BIoaic,  2  Strange,  1051);  upon  the  ground  that  a  drawee 
of  a  bill,  draft  or  check,  is  presumed  to  be  familiar  with  the  signature 
of  the  drawer.  Consequently,  the  rule  does  not  apply  when  an  in- 
strument has  been  altered,^  as  the  signature  being  genuine,  he  i& 
justified  in  presuming  that  the  sum  for  which  it  is  drawn  is  correct. 
Goddard  v.  Merchants^  Bank,  4  N.  Y.  (4  Comst.)  147;  Worrall  v. 
Gheen,  39  Penn.  St.  388 ;  Bruce  v.  Bruce,  5  Taunt.  495 ;  Young  v. 
Grote,  4  Bing.  253 ;  Hall  v.  Fuller,  5  B.  &  C.  750. 

In  all  otlier  instances  a  person  paying  out  money  upon  a  forged, 
counterfeited  or  altered  instrument  may  recover  it  back  unless  he  has- 
been  guilty  of  such  laches  as  estop  him.     Thus,  where  a  person  paid 
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money  for  a  promissory  note  witli  a  forged  indorsement,  it  was  held 
that  he  miglit  recover  back  the  amount  witli  interest  {Terry  v.  Bissell, 
20  Conn.  23  ;  Roth  v.  Crissf/,  30  Penn.  St.  145);  so,  where  an  adminis- 
trator paid  out  money  upon  a  note  purporting  to  have  been  made  by  his 
intestate,  but  which  in  fact  was  forged,  it  was  held  that  he  might 
recover  it  back,  as  the  same  rule  could  not  be  applied  in  such  a  case,  as 
would  have  applied  if  the  note  had  been  paid  by  the  intestate  himself 
in  his  life-time.  Wilso?i  v.  Alexander,  4  111.  392.  So,  where  a 
person  has  received  forged  or  counterfeited  bank  notes  or  coins,  in  pay- 
ment of  a  debt  or  for  property  sold,  he  may  recover  the  amount  of  the 
payor  in  an  action  for  money  had  and  received  {Pindall   v.    North 

Western  Banh,  7  Leigh  [Ya.],  617;  Ilwrgrave  \.  Dasenbury,  2 
Hawks.  [N.  C]  326 ;  Chalmers  v.  Harris,  22  Tex.  265  ;  Young  v. 
Adams,  6  Mass.  182) ;  but  he  must  exercise  reasonable  diligence  in  the 
matter.  One  keeping  a  counterfeit  note  six  months,  knowing  it  to  be  so, 
was  thereby  held  disentitled  to  recover  the  amount  of  one  who  inno- 
cently passed  it  to  him  {Rayrno7ul  v.  Baar,  13  S.  &  R.  [Perm.]   318 ; 

Union  National  Bank  v.  Baldenwick,  45  111.  375) ;  and  the  same 
rules  apply  to  cases  where  depreciated  money  has  been  received  at  its 
par  value,  in  ignorance  of  the  depreciation.  Bank  of  Missouri  v. 
Benoist,  10  Mo.  519. 

§  19.  Payments  on  illegal  contracts.  "When  money  is  voluntarily 
paid  under  an  illegal  contract,  both  parties  being  in  pari  delicto,  it 
cannot  be  recovered  back.  Spaulding  v.  Bank  of  Muskingum,  12 
Ohio,  544  ;  Jacobs  v.  Stokes,  12  Mich.  381 ;  Barnard  v.  Crane,  1 
Tyler  (Vt.),  457;  Perkins  v.  Sewage,  15  Wend.  412;  Wolfe  v. 
Marshal,  52  Mo.  167 ;  Wabaunsee  Co.  v.  Walker,  8  Kans.  431 ; 
Merwin  v.  Huntington,  2  Conn.  209  ;  Howsony.  Hancock,  8  T.  R.  575  ; 
Tomkins  v.  Bernet,  1  Salk.  22  ;  Norman  v.  Cole,  3  Esp.  253  ;  Commr'^s 
of  Catawba  v.  Setzer,  70  N.  C.  426.  But  it  is  said  that  where  money 
is  contributed  for  an  unlaw,ful  pui-pose,  it  may  be  recovered  back  at 
any  time  before  it  has  actually  been  used  for  such  purpose.  Taylor  v. 
Bowers,  L.  R.,  1  Q.  B.  Div.  291  ;  16  Eng.  Eep.  348 ;  Bailey  v. 
CMahony,  33  N.  Y.  Superior  Ct.  239.  See,  also,  similar  in  principle, 
White  V.  Franklin  Bank,  22  Pick.  181  ;  Spring  v.  Coffin,  10  Mass. 
31.  That  is,  where  a  contract  is  simply  void,  but  not  criminal,  money 
paid  in  pursuance  of  it  may  be  recovered  back  so  long  as  it  remains 
executory.  Brown  v.  Tlmmany,  20  Ohio,  86  ;  Pepyper  v.  Haight,  20 
Barb.  429  ;  Skimier  v.  Henderson,  10  Mo.  205  ;  Woodwoi'th  v.  Bennett, 
43  N.  Y.  (4  Hand)  273 ;  3  Am.  Rep.  706 ;  Bailey  v.  Belmont,  10  Abb. 
Pr.  (N.  S.  N.  Y.)  270.  By  "  in  pari  delicto  "  is  meant  when  the  parties 
are  in  equal  fault.  That  is,  when  they  are  on  an  equal  footing  as  to  the  na- 
YoL.  lY.— 63 
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ture  and  character  of  the  enterprise  in  which  the  money  is  to  be  invested, 
in  which  case  the  courts,  either  of  law  or  equity,  will  give  no  relief ; 
but  when  the  party  paying  the  money  is  not  aware  of  the  illegal 
character  of  the  transaction,  or  when  the  money  is  extorted  from  him 
by  duress  either  of  the  person  or  goods,  he  may  recover  it  back  {Mol/de 
Branch  Bank  v.  Scott,  7  Ala.  107  ;  Wehh  v.  Ftdchire,  3  Ired.  [N.  C] 
485 ;  BoutdU  v.  Melendy,  19  N.  H.  196 ;  Wyman  v.  Fiske,  3  Allen, 
238  ;  Carey  v.  Prentice,  1  Root  [Conn.],  91 ;  Concord  v.  Delaney,  58 
Me.  309)  ;  and  the  same  rule  applies  when  the  money  is  paid  under  a 
contract  that  is  void  upon  grounds  of  public  policy.  Liness  v.  Hes'ing, 
44  111.  113  ;  Tyler  v.  SmitK  18  B.  Monr.  (Ky.)  793.  Thus,  it  has  been 
held,  that  money  paid  to  stop  a  criminal  prosecution  for  a  felony 
{Barclay  v.  Breckenridye,  4  Mete.  [Ky.]  374) ;  or  for  losses  in  a  stock 
jobbing  transaction  (  Wyman  v.  Fishe,  3  Allen,  238)  ;  or  to  procure  a 
person  to  be  nominated  for  an  office  {Liness  v.  Hesing,  44  111.  113)  ;  and, 
generally,  for  any  purpose  that  is  prohibited  l)y  law  or  that  is  against 
public  policy,  cannot  be  recovered  back.  Connri'rs  of  Catawba  v.  Setzer, 
70  N.  C.  426 ;  Lusk  v.  Patton,  id.  701.  But,  where  the  act  is  only 
illegal  as  to  the  party  receiving  the  money,  a  different  rule  prevails, 
as  where  by  statute  it  is  made  unlawful  to  sell  intoxicating  liquors  or 
to  take  more  than  a  certain  rate  of  interest  upon  a  loan,  the  pur- 
chaser of  the  liquors  {Adams  v.  Goodnow,  101  Mass.  81  ;  Laport  v. 
Bacon,  48  Vt.  176)  ;  or  the  payor  of  the  interest  may  recover  back  the 
money  paid  ( Cross  v.  Bell,  34  N.  H.  83  ;  Wheaton  v.  Hihhard,  20 
Johns.  290 ;  Boardman  v,  Roe^  13  Mass.  105. 

So,  where  a  payment  is  prohibited  by  law,  the  amount  paid  may  be 
recovered  back  {Association  v.  Fllslin,  6  Phila.  [Benn.]  6;  Curtis  v. 
Leavitt,  15  N.  Y.  [1  Smith]  9) ;  so,  where  money  is  paid  upon  a  void 
consideration  {S^pring  v.  Coffin,  10  Mass.  31)  ;  or  where  a  man  is 
cheated  out  of  his  money,  although  in  playing  a  game  forbidden  by 
law.  Wehh  w' Fidchire,  3  Ired.  (N.  C.)  485.  So,  where  money  is 
paid  u])on  an  invalid  contract,  that  cannot  be  enforced  bylaw,  as  where 
it  is  void  under  the  statute  of  frauds,  it  may  be  recovered  back  if  the 
person  to  whom  it  was  paid  refuses  to  perform  specifically  {Marsh  v, 

ir>'/-of,  10  Bosw.    [N.  Y.]  202;  Reynolds   v.  Harris,  9   Cal.   338; 

Phillips  V.  Hudson,  31  N.  J.  Law,  143)  ;  luit  not  if  the  party  to  whom 
it  is  paid  offers  to  perform  {Beamam,  v.  Buck,  17  Miss.  209  ;  Congdon 
V.  Perry,  13  (irray,  3;   Collier  v.  Coates,  17  Barb.    471  ;  Bennett  v. 

Phelps,  12  Miim.327. 

§  20.  Payment  of  illegal  interest.     When  the  law  fixes  tlic  legal 

rate  of  interest,  and  prohibits  tlie  taking  of  a  greater  rate,  all  interest 

charged  and  paid  in  excess  of  the  legal  rate  may  be  recovered  back  in 
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an  action  for  money  had  and  received.  Wheaton  v.  Ilibbard,  20 
Johns.  290  ;  TJwmas  v.  S/ioe'inaker,  6  W.  &  S.  (Penn.)  179  ;  Berry  v. 
Makepeace,  3  Ind.  154 ;  Cross  v.  BeU,  34  N.  H.  83 ;  Boardraam.  v. 
Eoe,  13  Mass.  105  ;  Scott  v.  Leary,  34  Md.  889  ;  State  Barkk  v.  Ens- 
minger,  7  Blackf .  (Ind.)  105.  But  if  the  contract  does  not  provide  for 
the  payment  of  interest  at  all,  and  the  party,  supposing  that  it  was  upon 
interest,  paid  interest,  it  was  held  that  it  could  not  be  recovered  back 
{Buel  v.  Boiig/Uon,  2  Denio,  91) ;  so,  in  Minnesota,  in  Nutting  v.  Mc- 
Cutcheon,  5  Minn.  382,  it  was  held  that  where  the  parties  verbally 
agreed  upon  the  payment  of  interest  at  the  current  rate  of  seven  per 
cent,  but  payments  were  in  fact  made  at  a  higher  rate,  tliat  the  excess 
could  not  be  recovered  back.  But  in  Vermont,  in  Stevens  v.  Fisher, 
23  Vt.  272,  it  was  held  that  where  a  greater  rate  of  interest  than  that 
provided  by  law  was  taken,  it  was  immaterial  to  the  right  of  recovery, 
whether  the  excessive  rate  was  paid  in  pursuance  of  an  usurious  agree- 
ment made  at  the  time  when  the  contract  was  entered  into  or  not,  but 
in  that  State  the  statute  provides  that  if  any  greater  rate  of  interest 
than  six  per  cent  shall  be  taken  for  tlie  use  of  money,  the  excess  may 
be  recovered  back.  There  is  an  apparent  inconsistency  in  permitting 
a  person  to  recover  back  usurious  interest  paid  upon  a  contract,  unless 
the  statute  provides  therefor,  as  the  payment  is  certainly  voluntary, 
and  the  party  by  resisting  the  claim  could  prevent  its  recover}^ ; 
and  although  it  may  be  true  that  it  is  more  ecoiiomi(ial  to  pay  the  ex- 
cessive rate  than  to  litigate  the  question,'*yet,  in  all  other  instances, 
except  where  there  is  duress,  coercion  or  fraud,  a  party  is  bound  to 
stand  upon  and  defend  his  rights  at  his  peril,  and  there  would  seem  to 
be  no  good  reason  why  the  same  rule  should  not  prevail  as  to  usurious 
interest. 

§  21.  Payments  without  consideration.  Of  conrse,  where  money 
is  given  to  a  person  as  a  voluntary  gift,  it  cannot  be  recovered  back ; 
'  but  where  it  is  paid  to  a  person  under  a  contract  by  which  the  person 
paying  expects  to  receive  something  of  value,  and  it  proves  valueless, 
or  where  it  is  paid  to  secure  a  certain  right  or  privilege,  and  it  proves 
utterly  inoperative  for  such  purpose,  it  may  be  recovered  back  ;  as 
where  a  person  pays  money  for  an  insurance  that  never  attaches  {Haz- 
ard V.  Franklin  Ins.  Co.,  7  R..  I.  429) ;  or  where  a  slave,  already  free, 
pays  money  to  his  master  to  secure  his  freedom  ( Curranee  v.  McQueen,  2 
Paine's  C.  C.  109) ;  or  money  is  paid  to  a  municipal  corporation  for  a 
license  which  it  had  no  power  to  grant.  Leona^i'd  v.  Canton,  35  Miss. 
1 89.  But  in  these  cases  the  recovery  proceeds  upon  the  ground  that  there 
•was  Q.  failure  of  consideration,  and  not  that  the  money  was  paid  with- 
out consideration.     As  in  that  case,  in  the  absence  of  duress,  coercion 
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or  fraud,  the  payment  would  be  voluntary  and  gratuitous.  Sjpei^e  v. 
McCoy,  6  W.  &  S.  (Penn.)  485  ;  Gihhs  v.  Swift,  12  Cusli.  393.  See  § 
22  for  a  fuller  treatment  of  the  subject. 

§  22.  Payment  upon  a  consideration  that  has  failed.  Money 
that  is  paid  by  one  to  another  upon  a  consideration  that  has  entirely 
failed,  as,  where  it  was  paid  in  consideration  of  something  which  was 
agreed  to  be  done,  but  which  was  never  performed  {King  v.  Hutchins, 
28  N.  H.  561  ;  Goiujdon  v.  Perry,  13  Gray,  3 ;  Beanuui  v.  Buck,  17 
Miss.  209  ;  Phillips  r.  Hudson,  31  IS".  J.  Law,  143 ;  Richard  v.  Allen, 
17  Me.  296  ;  Hickock  v.  Eoyt,  33  Conn.  553  ;  White  v.  Merrell,  32 
111.  511  ;  Leach  v.  Tilton,  40  N.  H.  473)  ;  or  for  property  the  title  to 
which  has  failed  in  all  those  cases  where  the  law  implies  a  warranty  of 
title,  either  because  the  vendor  had  no  title,  or  because  he  fails  to  do 
that  which  he  was  bound  to  do  to  perfect  it.  Phillips  \.  Hudson,  31 
N.  J.  Law,  143;  Penningtonx.  Clifton,  lOlnd.  172;  Murray \.  Car- 
ret,  3  Call.  (Va.  )  373 ;  Lebanmi  v.  Heath,  47  N.  H.  353.  Thus 
where  money  is  paid  for  efforts  to  be  used  in  procuring  a  pardon  of  a 
criminal  and  no  efforts  are  ever  made  {Adams  Express  Co.  v.  Reno,  48 
Mo.  264) ;  so  where  a  town  paid  money  to  a  substitute  broker  for  a  substi- 
tute who  proved  to  be  a  deserter,  and  was  dropped  from  the  credit  of 
the  town  {Lebanon  v.  Heath,  47  N.  H.  353) ;  so,  where  a  person  pur- 
chased a  draft,  and  having  lost  it,  the  drawer  refused  to  give  a  dupli- 
cate {Murray  v.  Garret,  3  Call.  [Va.]  373) ;  or  where  he  has  paid 
money  for  property  that  proves  utterly  worthless,  where  there  is  a 
warranty  express  or  implied,  or  that  proves  not  to  be  as  warranted,  or 
where  it  proves  to  be  different  from  what  it  was  represented  to  be  by 
the  seller,  the  purchaser  may,  by  tendering  back  the  property,  recover 
the  sum  paid,  in  an  action  for  money  had  and  received,  if  he 
prefers  to  do  that,  instead  of  proceeding  for  damages  for  a  breach  of 
warranty,  or  for  deceit.  Way  v.  Gutting,  17  N.  11.  450  ;  Dutricht 
V.  Melchor,  1  Dall.  (Penn.)  428  ;  Wilson  v.  Jordon,  3  S.  &  P.  (Ala.) 
92  ;  Bradford  v.  Manly,  13  Mass.  139  ;  Conner  v,  Henderson,  15  id. 
319.  So  where  a  person  draws  an  order  in  favor  of  one  upon  anotlier, 
but,  before  the  order  is  presented,  directs  the  person  u])on  whom  it  is 
drawn  not  to  pay  it,  the  drawee  may  recover  the  amount  as  for  money 
liad  and  received  of  the  drawer  {Child  v.  Moore,  6  N.  II.  33);  so 
where  money  is  paid  iox  property  which  tlie  ])ayee  refuses  to  deliver 
{Harrison  v.  ChilUm,  5  Yerg.  [Tenn.]  293  ;  Hancock  v.  Tanner,  4  S. 
&  P.  [Ala.]  262  ;  Danisw.  Marxt^m,  5  Mass.  199) ;  so,  where  money  is 
paid  for  certain  hmd  wliich  is  deeded,  and  no  land  exists  of  the  de- 
scription contained  in  the  deed  {Dutricht  v.  Mch'Jior,  1  Dall.  [Penn.] 
428) ;  so,  when  money  is  paid  as  advance  rent  of  premises,  which  the 
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owner  conveys  to  a  third  person  before  the  lease  is  made  ( Weeks  v. 
Jlunt,  18  Vt.  144) ;  so,  where  a  person  pays  money  under  a  verbal 
agreement  for  land  with  a  house  on  it,  and  before  the  land  is  conveyed 
the  house  is  burned,  he  may  recover  back  the  money  paid  {Thompson 
V.Gould,  20  riclv.  134);  and,  generally,  in  all  cases  where  the  consid- 
eration for  which  money  was  paid  fails  through  no  fault  of  the  payor, 
he  may  recover  it  back.  Plrbdall  v.  North  Western  Bank,  7  Leigh  (Ya.) 
617  ;  Barnes  v.  Baylies,  18  Vt.  430  ;  Earle  v.  Be  Witt,  G  Allen,  520  ; 
Steele  v.  Ilohhs,  16  111.  59  ;  Griggs  v.  Morgan,  9  Allen,  37 ;  Strong  v. 
Bliss,  6  Mete.  393  ;  Lyon  v.  Annaljle,  4  Conn.  350  ;  Putnain\.  Westcott, 
19  Johns.  73  ;  Smith  v.  McCluskey,  45  Barb.  610.  But  in  order  to  re- 
cover, the  plaintiff  must  show  that  he  paid  money,  or  that  which  was 
accepted  as,  or  has  been  converted  into  money  (  Yan  Ostrand  v.  Reed, 
1  Wend.  424) ;  and  the  failure  of  consideration  must  be  total.  Free- 
man  v.  Galhraith,  Wright  (Ohio),  591  ;  Charlton  v.  Lay,  5  Humph. 
(Tenn.)  496 ;  Miner  v.  Bradley,  22  Pick.  457 ;  Beghie  v.  Phosjphate 
Sewage  Co.,  L.  R,  10  Q.  B.  491 ;  14  Eng.  Eep.  296. 

§  23.  Rescinded  or  abandoned  contract.  In  all  cases  where 
money  has  been  paid  to  a  person  in  pursuance  of  an  executory  con- 
tract, and  he  has  the  power  to  and  does  rescind  the  same,  or  even 
where  he  is  legally  bound  to  perform,  but  refuses  to  do  so,  the  payor 
may  recover  back  the  money  paid.  Stevens  v.  Lyford,  7  N.  H.  360 ; 
Ilolhrook  V.  Holhrook,  30  Vt.  432  ;  Gillett  v.  Maynard,  5  Johns.  85  ; 
Wilson  v.  Van  Winkle,  7  111.  684 ;  Pharr  v.  Bachelor,  3  Ala.  237  ; 
Graham  v.  Chandler,  38  Vt.  559 ;  Martin  v.  Ilowil,  3  Brev.  (S.  C.) 
547.  So,  too;  where  money  has  been  paid  to  one  for  a  certain  pur- 
pose and  he  fails  or  refuses  to  perform  as  agreed,  the  payor  may 
rescind  the  agreement  and  recover  back  the  amount  paid  {Appleton  v. 
Chase,  19  Me.  74);  but  if  he  has  derived  anj' benefit  under  the  conb-act 
the  amount  of  the  benefit  must  be  deducted.  Richards  v.  Allen,  17 
Me.  296.  If  a  parol  contract  for  the  purchase  of  land  is  entered  into 
and  money  is  paid  thereon,  and  the  owner  of  the  land  refuses  to  con- 
vey {Bennett  v.  Phelps,  12  Minn.  327;  Congdon  v.  Perry,  13  Gray, 
3  ;  Marsh  v.  Wyoh^f,  10  Bosw.  202) ;  or  has  conveyed  it  to  another 
{Goddard  v.  Mitchell,  17  Me.  366) ;  or  cannot  give  a  title  to  the 
premises  {Way  v.  Raymond,  16  Vt.  371);  without  the  default  or 
wrong  of  the  payor ;  or  where  the  parties,  by  mutual  consent,  have 
rescinded  the  contract,  he  may  recover  back  the  money  paid.  Graham 
V.  Chandler,  38  Vt.  559 ;  Beaman  v.  Simmons,  76  N.  C.  43 ;  Tomp- 
ki»sx.  Seely,  29  Barb.  212;  Smith  v.  Lamh,  26  111.  396.  But  he 
cannot  maintain  the  action  so  long  as  he  is  in  the  peaceable  and  undis- 
turbed possession  of  the  land  {Cope  \.  Williams,  4:  Ala.   362);    nor 
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can  a  recoverj  be  had,  because  the  payee  cannot  convey  a  title  to  the 
premises,  if  the  payor  knew  that  he  had  no  title  when  he  paid  the 
money  (  Vest  x.  Weir,  4  Blackf,  [Ind.]  135) ;  but  if  the  parties  sup- 
pose he  has  a  title,  when,  in  fact,  he  has  not,  a  recovery  may  be  had 
{Ilolhrook  v.  IIolhrooA',  30  Yt.  432) ;  as  in  such  a  case  the  contract  is  a 
nullity.  Pij)kin  v.  James,  1  Humph.  (Tenn.)  325.  The  same  rule 
applies  to  contracts  of  all  kinds,  whether  for  real  estate,  personal  prop- 
erty, services  or  for  any  purpose.  Money  paid  in  pursuance  of  a  con- 
tract which  is  rescinded  l^y  the  mutual  consent  of  the  parties,  or  by 
reason  of  the  ladies  or  default  of  the  payee,  may  always  be  recovered 
back  if  the  payor  is  not  in  default  in  any  respect.  But  in  order  to 
recover,  the  rescission  must  be  complete.  It  cannot  be  affirmed  in 
part  and  rescinded  in  part,  except  by  mutual  consent  {Miner  v.  BrcuZ- 
leij,  22  Pick.  457) ;  nor  can  it  be  recovered  back  if  both  parties  are  in 
default  {Bales  v.  Weddle,  14  Ind.  349) ;  nor  if  the  contract  still  remains 
executory  and  open.     Banks  v.  Adams,  23  Me.  259. 

§  24.  Failure  of  title.  Where  money  is  paid  for  personal  property 
in  ignorance  of  the  facts,  the  law  implies  a  warranty  of  title,  and  if  it 
turns  out  that  the  vendor  had,  in  fact,  no  title,  the  money  may  be 
recovered  back  {Sanders  v.  Hamilton,  3  Dana  [Ky.],  550 ;  Stuart  v. 
Wilkins,  Doug.  17,  21 ;  FJielps  v.  Conant,  30  Yt.  277 ;  Dutricht  v. 
Melchor,  1  Dall.  [Penn.]  428) ;  and  the  same  rule  applies  where  a 
person  has  entered  into  a  contract  to  sell  or  has  sold  real  estate  to 
which  he  can  give  no  title  {Earle  v.  Bickford,  6  Allen,  549 ;  Way  v. 
Raymond,  16  Yt.  371 ;  Dill  v.  AYareliam,  7  Mete.  438  ;  McLean  v. 
Martin,  45  Mo.  393) ;  except  in  cases  where  the  purchaser  knows  the 
nature  of  his  title  or  claim  thereto,  or  wliere,  without  fraud  on  the 
vendor's  part,  the  purchase  simply  involves  a  quit-claim  deed.  Soper 
v.  Stevens,  14  Me.  133 ;  Sheldon  v.  Harding,  44  111.  68 ;  Clare  v. 
Lamh,  L.  P.,  10  C.  P.  334;  12  Eng.  Rep.  399  ;  23  W.  P.  389.  Put, 
in  order  to  warrant  a  recovery,  the  failure  of  title  must  be  complete, 
so  as  to  amount  to  a  complete  nullity.  See  ]>.  5<)1,  §  23  ;  Earle  v.  Bick- 
ford,  6  Allen,  549.  Where  the  purchaser  knew  the  Tiature  of  the  ven- 
dor's title  at  the  time  of  purchase  and  there  was  no  promise  to  perfect 
it,  the  money  paid  cannot  be  recovered  back.  Woodard  v.  Cowing, 
13  Mass.  216;  Soper  v.  Stevens,  14  Me.  133;  Chapman  \.  Spellerr,  14 
Q.  B.  631 ;  Jur.  652;    Put^'nhangh  v.  Wnrhester,  29  111.  194. 

§  25.  Moral  or  e(iiiitable  coiisi(l(M'ation.  AVhcre  there  is  no  fraud 
on  the  part  of  the  payee,  nor  mistake  in  a  matter  of  fact,  money  paid 
to  one  where  there  is  no  legal,  l)ut  is  in  fact  a  moral  obligation  to  ])ay 
it,  eaimot  be  recovered  back.  Lowry  v.  Bonrdieu,  Doug.  468  ;  Andree 
v.   Fletcher,  3  T.  P.  266.     T\\v  uctioii   is  an  cfjuitable  one,  and  the 
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rights  of  the  parties  arc  settled  upon  ecpiitable  principles,  therefore, 
whenever  the  defendant,  upon  e^yw/^c^i/d  grounds,  is  entitled  to  retain 
the  money,  it  cannot  be  recovered  back.  It  is  a  liberal  action,  and 
will  He  in  all  cases  where  ex  CBquo  et  hono  the  defendant  ought  to  have 
refunded  the  money,  and  not  otherwise.  Morris  y.  Tariu^  1  Dall.  (Penn.) 
147;  Jamison  v.  Ludlow,  3  La.  Ann.  402;  Foster  v.  Klrbij,  31  Mo. 
496;  Farmer  v.  Arundel,  2  W.  Bla.  824.  Thus  where  money  is  paid 
upon  a  debt  barred  by  the  statute  of  limitations  {^Foster  v.  Kirlnj,  31 
Mo.  496  ;  Bize  v.  Dickason,  1  T.  E..  285),  or  where  he  pays  the  balance 
of  a  debt  that  he  had  previously  been  dischai-ged  from  by  payment  ot 
a  part  of  the  amount  due  {Jamison  v.  Ludlow,  3  La.  Ann.  492  ;  Wil- 
son V,  Hay,  10  Ad,  &  El.  82),  or  where  money  is  paid  under  a  contract 
void  under  the  statute  of  frauds,  which  the  other  offers  to  perform,  the 
money  cannot  be  recovered  back,  because,  although  there  was  no 
legal,  yet  there  was  a  moral  obligation  to  pay,  and  the  law,  applying 
the  doctrines  of  strict  equity  between  the  parties,  will  not  permit  it  to 
be  recovered  back  {Marsh  v.  Wykoff,  10  Bosw.  [N.  Y.]  202  ;  Congdon 
V.  Perry,  13  Gray,  3  ;  Bennett  v.  Plielps,  12  Minn.  327),  and,  gener- 
ally, in  all  cases  where,  in  equity  and  good  conscience,  the  payor  ought 
to  have  paid  the  money,  he  cannot  recover  it  back,  although,  legally, 
he  was  under  no  obligations  to  pay  it.  Edgar  v.  Shields,  1  Grant's  Cas. 
(Penn.)  361;  New  Yorkv.Erhen,  10  Bosw.  (K  Y.)  189;  Jackson 
V.  Ferguson,  2  La.  Ann.  723 ;  Bize  v.  Dlckason,  1  T.  R.  285 ;  Cart- 
wright  V.  Rowley^  2  Esp.  723. 

§  26.  Payments  not  credited  or  applied.  Where  money  is  i>aid 
upon  a  debt  or  obligation  against  the  payor,  and  not  credited  to  the 
payor  thereon,  and  the  claim  is  afterward  sued  and  a  judgment  for 
the  full  amount  recovered  which  is  paid,  the  person  pajdng  it  cannot 
maintain  an  action  for  the  sums  paid  by  him,  but  which  were  not  cred- 
ited. If  he  sets  up  such  payments  in  defense,  he  is  precluded,  because 
the  facts  have  been  found  against  him  ;  if  he  fails  to  do  so,  he  waives  the 
claim  and  is  estopped  from  ever  afterward  setting  up  any  legal  claim 
thereto  {Corey  v.  Gale,  13  Vt.  639;  Weeks  \.  Thmnas,  21  Me.  465; 
Loring  v.  Mansfield,  17  Mass.  394;  Mitchell  v.  Sanfmnl,  11  Ala.  695  ; 
Decker  v.  Adams,  28  N.  J.  Law,  511 ;  Binck  v.  Wood,  43  Barb.  315  ; 
Ilagar  v.  Springer,  60  Me.  436) ;  and  the  same  rule  applies  where  a 
person,  knowing  that  he  has  paid  money  upon  a  claim  which  the  other 
refuses  to  indorse  or  deduct  from  the  claim,  pays  the  whole  of 
it.  In  such  case,  the  payment  is  treated  as  voluntary.  Decker 
V.  Adams,  28  N.  J.  Law,  511.  In  such  case,  he  is  bound  to  resist  the 
double  payment,  which  he  may  do  by  tendering  the  sum  actually 
due  and  compelling  the  holder  to  bring  an  action  thereon,  or  he  may 
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at  once  and  before  payment  of  any  part  of  the  claim,  upon  the  refusal 
of  the  holder  to  deduct  the  amount,  sue  for  and  recover  back  the  sum 
paid,  of  the  person  to  whom  he  paid  it.  Eastman  v,  Hodges^  1  D- 
Chip.  (Yt.)  101.  Of  course,  the  payment  of  money  upon  a  negotiable 
instrument  before  it  is  due,  which  is  not  indorsed  by  the  payee,  where 
the  note  is  transferred  to  ^Ijona  jide  holder  before  due,  may  be  recovered 
back,  as  the  defense  of  payment  in  sucli  case  could  not  be  made.  But  in 
all  cases  where  the  payment  could  be  insisted  on  in  defense  to  an  action 
upon  the  claim,  a  payment  M'ithout  a  deduction  of  the  amount  pre- 
cludes the  payor  from  ever  recovering  it  back  {Loom  is  v.  Pidver,  9  Johns. 
214),  and  this  is  the  case  whether  the  payment  extended  to  a  part  only, 
or  the  whole  of  the  claim.  Lewis  v.  I^ulver,  id. ;  Wall'er  v.  Ames,  2 
Cow.  428  ;  duller  v.  Shattuck,  13  Gray,  70  ;  De  Sijlva  v.  Henry,  3 
Port.  (Ala.)  132 ;  Tilton  v.  Gordon,  1  N.  II.  33.  But,  where  money 
is  paid  to  a  person  for  one  purpose,  and  he  applies  it  to  another,  or  if 
he  refuses  to  apply  it  to  the  purpose  designated,  the  payor  may,  although 
it  was  given  to  him  to  apply  upon  a  particular  debt  due  to  him,  instantly 
upon  such  wrongful  appropriation  or  refusal  to  apply  it  as  directed 
sue  for,  and  recover  it  back,  and  this  is  generally  the  safest  measure  to 
adopt.  Eastman  v.  Ilodges,  1  D.  Chip.  (Yt.)  101 ;  diandoljj/i  v. 
PlanUrs' ,  etc.,  Bank,  7  Rich.  (S.  C.)  134  ;  irNielly  v.  I^ichardson, 
4  Cow.  607;   Guthrie  v.  Llyatt,  1  Harr.  (Del.)  446. 

Money  paid  upon  a  mortgage,  whether  of  real  estate  or  personal  prop- 
erty, cannot  be  recovered  back,  although  the  mortgagee  afterward  fore- 
closes his  mortgage  and  takes  all  the  mortgaged  property  thereon. 
The  defendant  can  only  save  his  rights  by  payment  of  the  full  sum 
due.  Fitch  V.  Coit,  1  Hoot  (Conn.),  266  ;  Morton  v.  Chandler,  6  Me. 
142.  Of  course,  the  doctrine  previously  stated,  as  to  a  second  paying 
of  a  claim  that  has  once  been  paid,  does  not  apply  where  the  payment  is 
induced  by  duress  {Snowdon  v.  Davis,  1  Taunt.  359),  or  where  the 
previous  payment  had  been  made  by  another,  and  the  payor  was  ignor- 
ant of  the  fact,  or  where  the  payment  was  made  by  mistake,  or  in  for- 
getf ulness  of  the  previous  payment.  Kelly  v.  Solari,  0  M.  &  W.  54 ; 
Lucas  v.  Worsirirk,  1  M.  &  Tlol)t.  293. 

§  27.  Pjiyinent  iii)oii  award,  judgment,  execution,  etc.  When 
money  lias  been  paid  under  an  award  of  arbitrators,  fairly  obtained 
{BnlUey  v.  Stewart,  1  Day  [Conn.],  130;  Homes  v.  Aery,  12  Mass. 
134) ;  or  upon  a  valid  judgment  rendered  by  a  court  of  competent  ju- 
risdiction, it  cannot  be  recovered  back  so  long  as  such  judgment  remains 
in  force  {Jdrklin  v.  Brouni,^  TTum])h.  [Tenn.]  174;  Morton  \. 
Chandler,  7  Me.  45  ;  White  v.  Ward,  9  Jolms.  232  ;  Homer  v.  Fish, 
1   Pick.  439;    Gordon  v.  Mayor  of  JMtimore,  h  Gill    [Md.],   231; 
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Jlolden  V,  Curtis,  2  N.  H.  61 ;  Binck  v.  Wood,  43  Barb.  315) ;  and 
this  is  so,  no  matter  how  unjust  the  judo;nient  may  be,  as  where  it  is 
for  the  full  amount  of  a  claim,  a  part  of  which  has  been  already  paid 
{Footman  v.  Stetson,  32  Me.  17;  Binck  v.  Wood,  43  Barb.  315; 
Hagar  v.  Springer,  60  Me.  436  ;  Broughton  v.  Mcintosh,  1  Ala.  103) ; 
and  the  same  rule  j^revails  as  to  money  paid  on  foreign  judgments. 
liapelje  v.  Emory,  2  Dall.  (Penn.)  231 ;  Messier  v.  Am.ery,  1  Yates 
(Penn.),  533.  The  rule  is  not  affected  by  the  fact  that  the  claim  upon 
which  the  judgment  was  rendered  was  for  property,  the  title  to  which 
has  failed  {Iloldeii  v.  Ctcrtis,  2  N.  H.  61);  or  that  it  had  m  fact 
been  previously  paid.  James  v.  Cavit,  2  Brev.  (S.  C)  174.  There 
must  be  some  final  determination  of  disputes,  and  the  law,  upon 
grounds  of  public  policy,  invariably  treats  all  judgments  of  competent 
tribunals,  regularly  entered,  as  conclusive  upon  tlie  rights  of  the  par- 
ties, until  reversed  or  set  aside.  Chace  v.  May,  Brayt.  (Yt.)  25  ;  Car- 
ter V.  Canterbury,  3  Conn.  461 ;  Lorlng  v.  Mansfield,  17  Mass.  394  ; 
Cobh  V,  Curtis,  8  Johns.  470. 

Where,  however,  a  judgment  has  been  in  whole  or  in  part  paid,  and 
the  creditor  levies  execution  for  and  collects  the  whole,  the  amount 
previously  paid  may  be  recovered  back,  as  in  such  case  the  money  is 
treated  as  liaving  been  paid  over  again  by  compulsion  of  legal  process. 
Natchez  Ins.  Co.  v.  Helm,  21  Miss.  182;  Hale  v.  Passm^ore,  4  Dana 
(Ky.),  70;   Catterlin  v.  Someroille,  22  Ind.  482. 

§  28.  Payment  of  judgments  afterward  reversed.  While  a 
judgment  is  in  full  force,  it  is  binding  upon  the  parties,  and  its  pay- 
ment, whether  voluntarily  or  by  enforced  collection,  is  conclusive  upon 
the  parties,  but  if,  after  payment,  the  judgment  is  reversed,  the  money 
paid  may  be  recovered  back  in  an  action  for  money  had  and  received 
(  Williams  v.  Simm^ons,  22  Ala.  425 ;  Duncan  v.  Kirkpatrick,  13  S. 
<fe  R.  [Penn.]  292 ;  Maghee  v.  Kellogg,  24  Wend.  32 ;  Jamaica  v. 
Guilford,  2  D.  Chip.  [Vt.]  103 ;  Glover  v.  Foote,  7  Blackf .  [Ind.] 
293) ;  unless  there  are  some  equitable  groun>tls  upon  whicli  the  judg- 
ment creditor  is  still  entitled  to  retain  it  {Stewart  v.  Conner,  9  Ala. 
803  ;  Dupuy  v.  Roehuck,  7  id.  484) ;  as  where  a  judgment  against  a 
garnishee  was  reversed  for  a  mere  irregularity,  and  it  appeared  that 
the  amount  he  paid  thereon  was  justly  due  to  the  original  defendant, 
and  by  him  to  the  original  plaintiff,  it  was  held  that  it  could  not  be 
recovered  back.  2)wwca^v.  ¥^ar<?,  5  Stew.  &Port.  (Ala.)  119.  In  the 
absence,  however,  of  any  such  equitable  grounds  for  its  retention,  it 
may  be  recovered  back,  even  though  a  new  trial  is  ordered,  as  the 
right  of  recovery  dates  from  the  reversal.  Bank  of  Washington  v. 
Neale,  4  Cr.  (C.  C.)  627. 
Yoc.  IV.— 64 
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§  29.  Illegal  taxes,  assessments,  etc.  An  illegal  tax,  voluntarily 
paid,  cannot  be  recovered  back  although  paid  under  protest,  unless  the 
person  to  whom  it  was  paid  had  authority  to  enforce  its  immediate 
payment.  AUentowfi  v.  Sae(/er,  20  Penn.  St.  421 ;  Stichney  v.  Bangor, 
30  Me.  -404 ;  Second  TJniversalist  Society  v.  Providence,  6  E,.  I.  235 ; 
Morris  v.  Mayor  of  Baltimore,  5  Gill  (Md.),  244  ;  Christy  v.  St.  Louis, 
20  Mo.  143  ;  Lima  v.  Jenks,  20  Ind.  301 ;  Sandford  v.  New  York,  33 
Barb.  147;  Bucknall  v.  Story,  46  Cal.  589;  13  Am.  Eep.  220  ;  Brad- 
ford V,  Chicago,  25  111.  411  ;  Watson  v.  Princeton,  4  Mete.  599  ;  Ctmp. 
hell  V.  New  Orleans,  12  La.  Ann.  34  ;  State  v.  I^owell,  44  Mo.  430  ;  Cluy- 
comh  V.  McCoy,  48  111.  110  ;  Lee  v.  Temi)leton,  6  Gray,  579.  And  this  is 
so,  even  though  he  was,  at  the  time  when  the  tax  was  paid,  not  aware  of 
its  invalidity,  unless  its  invalidity  depended  upon  a  certain  state  of 
facts  of  which  the  payor  was  not  aware.  Kraft  v.  Iveokitk,  14  Iowa, 
86  ;  Goddard  v,  Seymour,  30  Conn.  394 ;  Esj)y  v.  Fort  Madison,  14 
Iowa,  226 ;  Kansas  Pacific  R.  R.  Co  v.   Wyandotte  Co.,  16  Kans.  587. 

But  if  taxes  are  paid  to  an  officer  having  authority  to  enforce  their 
payment  immediately,  the  payment  is  not  voluntary,  and,  if  illegal,  it 
may  be  recovered  back.  Bradford  v.  Chicago,  25  111.411;  Sandwich 
Glass  Co.  V.  Boston,  4  Mete.  181 ;  Joyner  v.  School  District,  3  Gush. 
567  ;  Trumlully.  Campbell,  8  111.  502;  Bendy  v.  Soale,  Deady's  C.  0. 
400;  Lluhhardy.  Brainard,  35  Conn.  563.  But,  although  the  tax  was 
illegal  when  paid,  yet,  if  before  a  linal  judgment  in  an  action  to  recover 
it  back  the  tax  is  legalized,  a  recovery  cannot  be  had.  Llyde  v.  New 
Orleans,  11  La  Ann.  191.  When  a  tax  is  paid  under  a  mistake  of 
facts,  as,  where  a  tax  levied  upon  land  is  paid  by  the  mortgagor  and 
afterward  in  ignorance  of  the  fact  is  paid  by  the  mortgagee,  tlie  iiKjrt- 
gagor  may  recover  it  back.  Pierce  v.  Duncan,  22  N.  II.  18.  When 
a  tax  is  legal  and  valid  but  has  been  collected  by  proceedings  that  are 
irregular,  the  payor  cannot  recover  the  amount  paid,  because,  the  action 
being  an  equitable  one,  and,  it  being  the  duty  of  tlie  tax  payer  to  pay 
it  without  compulsion,  it  is  equitable  for  the  town,  city  or  county  to 
whom  it  was  paid  to  retain  it.  Goddard  v.  Seymour,  30  Conn.  394. 
The  same  rules  apply  to  assessments  made  upon  property  by 
municipal  corporations.  If  they  are  paid  vohmtarily  to  one  having  no 
authority  to  enforce  their  immediate  collection,  they  cannot  be  recovered 
Ijack.  Secmid  Unioersalist  Society  v.  L^rooidence,  6  li.  I.  235  ;  Kan- 
sas Pacific  R.  R.  Co.  V.  Wyandotte  Go.,\^  Kans. 587.  See  a/i^d,493,  §  16. 

§  30.  Money  received  lioin  third  persons  for  pljiintiU's  nse. 
Where  a  person,  who  has  received  money  for  the  use  of  another,  neg- 
lects or  refuses  to  pay  it  over  to  his  cestui  que  trust,  the  person  entitled 
thereto  may  maintain  an  action   against  him   as  for  money  had  and 
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received  {Phelps  v.  Cona/it,  30  Yt.  277;  Ulwer  v.  Ulmer,  2  N.  & 
McC.  [S.  C]  489  ;  Glascock  v.  Lijoyis,  2iJ  Iiul.  1 ;  Kinc/  v.  Patterson, 
etc.,  R.  R.  Co.,  29  N.  J.  Law,  504  ;  Gatlin  v.  Birchard,  13  Mich.  110  ; 
Stochlon  V.  Bayless,  2  Bibb  [Ky.],  62)  ;  and  it  is  of  no  importance  how 
the  money  came  into  his  hands,  if  the  phiintilf  is  legally  entitled  thereto. 
Thus,  where  a  sheriff  sells  the  property  of  the  landlord  upon  an  exe- 
cution against  a  tenant  {Tliompsori  v.  Merrirnan,  15  Ala.  166;  Harris  v. 
Miner,  28  111.  135) ;  or  wliere  a  person  receives  payment  of  a  debt 
due  him  from  an  agent  in  the  money  of  his  principal  [Rusk  v.  Newell, 
25  id.  -226) ;  or  where  an  agent  receives  money  for  his  principal,  that 
he  neglects  to  pay  over  {Campbell  v.  Boggs,  48  Penn.  St.  524  ;  English 
V.  Devarro,  5  Blackf.  [Ind.]  588) ;  or  where  one  receives  money  from 
the  sale  of  property  belonging  to  another  {Thompson  v.  Merriinan, 
15  Ala.  166  ;  Stamoood  v.  Sage,  22  Cal.  516)  ;  or  where  one  wrong- 
fully receives  money  belonging  to  another  {Piatt  v.  Stout,  14  Abb.  Pr. 
[N.  Y.]  178)  ;  or  where  money  is  placed  in  the  hands  of  a  person  to 
be  paid  to  another  in  discharge  of  a  debt  against  him,  which  the  de- 
pository neglects  to  pay  {Stoudt  v.  Hine,  45  Penn.  St.  30 ;  Lemon  v. 
Grosskopf,  22  Wis.  447 ;  Lewis  v.  Sawyer,  44  Me.  332 ;  Draughan  v. 
Bunting,  9Ired.  [N.  C]  10)  ;  and,  generally,  where  one  receives  money 
that,  ex  mquo  et  hono,  belongs  to  another,  the  law  implies  a  promise  on 
the  part  of  tlie  person  receiving  it  to  pay  it  over  to  the  true  owner 
{Norway  v.  Clear  Lake,  11  Iowa,  506  ;  Rohhins  v.  Alton  Lns.  Co.,  12 
Mo.  380;  Stockdo)i  v.  Ba.yless,  2  Bibb  |Ky.],  62);  and  in  all  cases 
where  money  is  held  by  a  person,  whether  it  came  into  his  hands  right- 
fully or  wrongfully,  that  in  fact  belongs  to  another,  the  true  owner  may 
maintain  an  action  against  him  for  its  recovery.  Jacobs  v.  Pollard,  10 
Cush.  (Mass.)  287.  Thus,  where  the  acceptor  of  a  bill,  payable  out  of 
a  particular  fund,  receives  the  fund  but  refuses  to  a]:)ply  it  in  payment 
of  tlie  bill,  the  payee  may  recover  the  same  of  him  in  an  action  for 
money  had  and  received.  Grammer  v.  Carroll,  4Cr.  (C  C.)  400.  So, 
where  an  attorney  has  discharged  a  debt  due  to  his  principal,  he  is  lia- 
ble to  him  for  the  full  amount  of  the  debt  discliarged,  whether  he  in 
fact  received  the  money  thereon  or  not.  Beardsley  v.  Root,  11  Johns. 
464.  So,  where  money  belonging  to  the  husband  was  appropriated  by 
his  widow  upon  his  decease,  the  administrator  was  permitted  to  recover 
it  in  an  action  for  money  had  and  received.  Ferrell  v.  Underwood, 
2  Dev.  (N.  C.)  L.  111.  So,  where  a  person  took  up  cattle  damage 
feasant,  and  C,  a  Held  driver,  at  his  request,  sold  them,  but  the  pro- 
ceedings were  irreguhir,  and  C.  refused  to  pay  over  the  money  to  him, 
it  was  held  that  an  action  for  money  had  and  received  could  be  main- 
tained by  him  against  C,  notwithstanding  such  irregularity.     Jacobs 
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V.  Pollard^  10  Cusli.  (Mass.)  287.  So,  where  a  drover  took  cattle  to 
market  for  A  and  sold  them  and  paid  over  the  proceeds  to  him,  it  was 
held  that  he  was  liable  in  this  form  of  action  to  B  for  the  money  received 
for  the  cattle,  B  having  a  chattel  mortgage  upon  them.  Knapp  v. 
Ilohhs,  50  N.  H.  476.  Thns,  from  the  illustrations  given,  it  will  be 
seen  that,  whenever  a  person  has  money  in  his  hands  that  belongs  to 
another,  no  matter  how  he  came  into  the  possession  of  it,  and  iipun 
which  he  has  no  legal  or  equitable  claim,  as  against  the  true  owner,  and 
which  he  has  no  right  to  hold  as  against  him,  it  may  be  recovered  by 
the  true  owner,  in  this  form  of  action.  Id. ;  Wyly  v.  Burnett,  43  Ga. 
438  ;  Emerson  v.  Baylies,  19  Pick.  55  ;  Alderson  v.  Ennor,  45  111.  128  ; 
Oilman  v.  Cunningham,  42  Me.  98;  Giddings  v.  Dudley,  47  id.  51; 
Ileimbach  v.  Weimherg,  18  Mich.  48. 

§  31.  By  or  against  assignees,  grantees,  etc.  The  question  as 
to  whether  the  assignee  or  grantee  of  a  chose  in  action  can  maintain 
an  action  thereon,  particularly  so  far  as  relates  to  actions  for  money 
had  and  received,  depends  entirely  upon  the  fact  whether  the  statute 
confers  such  right.  At  common  law,  the  assignee  can  only  sue  in  the 
name  of  the  assignor,  and  the  same  rule  prevails  as  to  grantees,  as  to 
any  matters  occurring  prior  to  the  grant  {Smith  v.  Gray,  1  Dev.  &  B. 
[N.  C]  L.  42) ;  but  where  an  instrument,  negotiable  in  its  terms,  is  as- 
signed, of  course  the  assignee  can  sue  thereon  {Ellis  v.  Essex,  etc., 
Bridge,  2  Pick.  243 ;  Rose  v.  O'Brien,  50  Me.  188) ;  or  if  the  person 
against  whom  the  claim  exists  has  assented  to  the  substitution  of  cred- 
itors.    Kent  V.  Watson,  46  N.  II.  148. 

§  32.  Payment  over  to  principal,  etc.  It  is  well  settled  that  a 
person  who  acts  as  the  agent  of  another  is  not  liable  personally  upon 
any  debt  or  obligation  contracted  by  him  in  the  name  of  his  principal 
and  on  his  behalf,  consequently  where  money  is  paid  to  an  agent  on 
account  of  his  principal,  which  he  has  actuallv  paid  over  to  his  prin- 
cipal, the  person  paying  it  cannot  maintain  an  action  against  him 
therefor,  even  though  its  payment  was  induced  by  the  false  and  fraud- 
ulent re])resentation  of  the  agent  {Butler  v.  Livermore,  52  Barb.  570; 
Ilollawl  V.  Russell,  4  B.  &  S.  14 ;  Shaiid  v.  Grant,  15  C.  B.  [N.  S.] 
324) ;  but  so  long  as  the  money  remains  in  the  agent's  hands,  an  action 
lies  against  him  for  its  recovery  {Law  v.  Nunn,  3  Ga.  90 ;  Bartholo- 
mew v.  Warner,  32  Conn.  98 ;  Johnson  v.  Rutherford,  10  Penn.  St. 
455 ;  Cox  v.  Prentice,  3  M.  &  S.  344) ;  and  the  same  rule  prevails  as 
to  sheriffs  receiving  money  upon  executions  {Bartholomew  v.  Warner, 
32  Conn.  98);  tax  collectors  {Law  v.  Nunn,  3  Ga.  90) ;  or  any  public 
officer  {Johnson  v.  Rutherford,  10  Penn.  St.  455) ;  but  does  not  ajiply 
to  executors  or  administrators,  or  other  persons  who  occupy  the  position 
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oi  quasi  principals.     TIeasley  v.  Dunn,  5  J>.  Monr.  (Kj.)  145;  Wilson 
V.  Sergeant,  12  Ala.  778. 

§  33.  Stakeholders,  b.ailees,  etc.  An  action  for  money  liad  and 
received  will  lie  in  favor  of  any  person  entitled  thereto,  for  money  in 
the  hands  of  a  stakeholder  or  bailee,  even  though  it  was  deposited 
nnder  an  illegal  agreement,  provided  the  action  is  brought  before  the 
illegal  act  is  consummated.  White  v.  Franldin  Bank,  22  Pick.  181 ; 
Atlas  Bank  v.  Nahant  Bank,  3  Mete.  581.  Thus,  a  person  who 
enters  into  a  M'ager  with  another  and  deposits  the  money  in  the  hands 
of  a  stakeholder  may  recover  it  back  at  any  time  before  the  result  of 
it  is  ascertained,  or  (in  the  absence  of  any  statute  prohibiting  it)  before 
the  money  has  actually  been  paid  over  to  the  other  party.  Martin  v. 
Hewsou;  10  Exch.  737 ;  Davenport  v.  Davies,  1  M.  &  W".  570 ;  Hale 
V.  Sherwood,  40  Conn.  332 ;  S.  C,  16  Am.  Rep.  37.  Where,  however, 
a  person  is  a  bailee  of  money  in  a  lawful  transaction,  and  it  is  deposited 
with  him  for  a  specific  purpose,  and  to  be  paid  over  to  one  or  the  other 
of  two  or  more  parties  upon  the  happening  of  a  certain  contingency,  it 
cannot  be  recovered  back  by  the  depositors,  after  such  contingency  has 
liappened  {Bwmford  v.  Shuttleworth,  11  Ad.  &  El.  926) ;  nor  can  it 
be  recovered  by  the  person  entitled  thereto,  until  all  the  conditions  pre- 
cedent to  its  payment  have  been  fully  complied  with,  and  the  transac- 
tion is  complete.  Case  v.  Roberts,  Holt,  500  ;  Wilkinson  v.  Godefroy, 
9  A<1.  &  El.  536 ;  Ed%mrds  v.  Bates,  7  M.  &  G.  590 ;  Bartlett  v. 
Dimond,  1-1  M.  &  W.  49.  Thus,  where  a  note  or  bill  of  exchange  has 
been  left  with  a  person  for  a  specific  purpose,  and  lie  wrongfully  de- 
posits it  in  bank  and  receives  credit  upon  the  joint  security  of  that  and 
other  securities,  an  action  for  money  had  and  received  cannot  be  main- 
tained against  him,  until  the  note  or  bill  becomes  due.  Atkins  v. 
Oioen,  2  Ad.  &  El.  35  ;  6  N.  &  M.  309.  But,  if  a  note  or  bill  is  given  to 
one  to  get  it  discounted,  and  he  does  so,  but  appropriates  the  money  to  a 
purpose  different  from  that  directed,  he  is  liable  in  this  form  of  action, 
although  the  note  or  bill  is  not  due  [Palmer  v.  Jarmain,  2  M.  »fe  W. 
282) ;  and,  generally,  in  all  cases,  where  a  person  receives  money,  or 
property  that  is  converted  by  him  into  money,  for  a  specific  purpose? 
and  he  applies  it  wholly  or  in  part  to  a  different  purpose,  he  is  liable 
for  it  in  this  form  of  action.  Palmer  v.  Jarmain,  2  M.  &  "W.  282  ; 
Parry  v.  Roberts,  3  Ad.  &  El.  118.  But,  if,  as  has  been  previously 
stated,  there  are  any  conditions  precedent  to  its  payment  by  him  to  be 
performed,  the  action  will  not  lie  unless  performance  thereof  is  estab- 
lished. Atlee  V.  Backhouse,  3  M.  &  AY.  633 ;  McCarthy  v.  Colvin,  9 
Ad.  &  El.  607. 
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§  34.  Demand,  tender,  etc.,  before  action*  Where  a  person  has 
money  in  his  possession  that  rightfully  belongs  to  another,  the  law  im- 
plies a  promise  on  his  part  to  pay  it  over  to  such  person,  and  that,  too, 
without  any  previous  demand  or  request.  Haioley  v.  Sage,  15  Conn. 
52;  Utica  Bank  \.  Van  Gie son,  18  Johns.  485;  Calais  y.Whidden, 
64  Me.  249 ;  Spence  v.  Thompson,  11  Ala.  746 ;  Eutherford  v.  Mc- 
Ivor,  21  id.  750.  In  some  of  the  States,  however,  a  distinction  is 
made  between  money  that  has  rightfully  come  into  the  hands  of  a  per- 
son, and  that  which  he  holds  wrongfully,  and  a  demand  is  held  neces- 
sary in  the  former  instance,  but  not  in  the  latter.  HinsdiU  v.  WJiite, 
34  Yt.  558  ;  Brannin  v.  Voorhees,  14  N.  J.  Law,  590  ;  Boyd  v.  Logan, 
Cooke  (Tenn.),  394;  Stocks  v.  City  of  Sheboygan,  42  Wis.  315.  But 
where  the  money  is  held  by  the  defendant  to  be  applied  to  a  specific 
purpose,  within  a  specific  time,  an  action  cannot  be  maintained  against 
him  therefor  until  after  such  time  has  elapsed,  unless  a  request  to  make 
such  application  is  shown,  and  a  refusal  on  his  part.  Sawyer  v.  Tap- 
pan,  14  N.  H.  352.  Where  one  has  received  counterfeit  money  from 
a  person  in  payment  of  a  debt,  or  as  money,  an  action  can  be  main- 
tained against  him  for  its  amount  without  a  previous  demand,  or  without 
tendering  back  the  counterfeit  bill  or  coin  {Kent  v.  Bornstein,  12 
Allen,  342 ;  Watson  v.  Cresap,  1  B.  Monr.  [Ky.]  195) ;  but,  contra,  and 
holding  that  a  tender  and  demand  within  a  reasonable  time  must  be 
made,  see  Raymond  v.  Baar,  13  S.  &  R.  (Penn.)  318 ;  Salem,  Bank  v. 
Gloucester  Bank,  17  Mass.  1.  In  all  cases  where  money  has  been 
paid  to  one  through  either  fraud  or  mistake,  in  order  to  recover  it 
back,  the  party  paying  it  must  put  the  other  party  in  static  quo.  That 
is,  where  it  is  paid  in  pursuance  of  a  contract  obligatory  upon  the 
other  party,  but  which  the  payor  for  any  cause  has  a  right  to  rescind, 
or  where  it  is  paid  for  property  tliat  was  represented  to  be  of  a  certain 
quality  or  kind,  and  which  proves  not  to  be  of  such  quality  or  kind, 
the  contract  must  be  rescinded,  or  the  property  returned,  before  a  right 
to  recover  back  the  money  attaches.  Boas  v.  Updegroiye,  5  Penn.  St. 
516;  Reed  v.  McGrew,  5  Ohio,  375;  Martin  v.  McConnick,^  Sandf. 
(N.  Y.)  300;  Emns  v.  Gale,  21  N.  IT.  240;  Meyer  v.  Shoemaker,  5 
Barb.  319;  Cotville  v.  Besly,  2  \)q\\.  139.  But  wliere  money  is  paid 
for  an  article  which  proves  to  be  of  a  Uss  we'ujht  than  that  contracted 
for,  the  contract  need  not  be  rescinded,  but  the  excess  may  be  recovered 
back,  as  an  over  payment.     Gushing  v.  Rice,  46  Me.  303. 

§  35.  Jurisdiction  of  (Mpiity.  A  court  of  equity  has  no  jurisdic- 
tion to  aid  a  party  to  recover  back  money  paid  to  another  upon  a  con- 
tract that  has  been  rescinded,  or  that  is  alleged  to  be  fraudulent,  because 
the  party  has  a  full  and  complete  remedy  at  law.     Sadler  v.  Robinson^ 
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2  Stew.  (Ala.)  520;  Rogers  v.  Ingham,  3  L.  E.  Cli.  Div.  351  ;  46  L. 
J.  Ch.  Div.  322  ;  26  W.  R.  338  ;  Kilgour  v.  Parker,  3  J.  J.  Marsh.  (Ky.) 
577 ;  Adair  v.  Winchester,  7  G.  &  J.  (Md.)  114.  There  may  be  eases, 
however,  where  a  discovery  is  necessary,  or  for  otlier  special  reasons, 
where  equity  would  interfere  {Adair  v.  Winchester,  7  Gill  &  J.  [Md.] 
114.  Ante,  p.  469),  although,  generally,  a  court  of  equity  has  no  juris- 
diction. 

§  36.  Amount  of  recovery.  The  recovery  in  actions  of  tliis  class  is 
limited  to  the  sum  justly  due  to  the  plaintiff,  which  is  the  amount  of 
money  in  the  hands  of  the  defendant  belonging  to  the  plaintiff,  with 
interest  thereon  from  the  time  when  it  oaglit  to  have  been  paid  to  him 
Frothinghamn  v.  Morse,  45  N.  H.  545 ;  Lawton  v.  Howe-,  14  Wis. 
241 ;  Eohinson  v.  Corn  Exch.  Ins.  Co.,  1  Robt.  (N.  Y.)  14 ;  Oiving  v. 
Owing,  10  G.  &  J.  (Md.)  367;  Rawlings  v.  Foindegcter,  22  Miss.  QQ-^ 
Corhin  v.  Daven'port,  9  Iowa,  239. 

ARTICLE  II. 

MATTERS    OF    DEFENSE. 

Section  1.  In  an  action  for  money  had  and  received,  it  is  com- 
l^etent  for  the  defendant  to  show  any  facts  that  entitle  him  to 
retain  the  money,  either  upon  legal  or  equitable  grounds.  Meredith 
V.  Richardson,  10  Ala.  828  ;  Gehr  v.  Ilager7nan,  26  111.  438.  To 
attempt  to  enumerate  the  special  defenses  in  actions  of  this  class, 
would  be  superfluous  and  impossible,  and  they  will  readily  suggest 
themselves  in  a  given  case.  The  main  principles  by  which  to  test  the 
matter  is  whether  in  equity  and  good  conscience,  in  view  of  the 
special  facts  of  a  case,  the  defendant  is  entitled  to  retain  the  money  as 
against  tJie  plaintiff.  Not  necessarily  whether  he  has  an  absolute  title 
to  the  money  as  against  aiiy  person,  but  whether  his  right  thereto  is 
equal  to  the  plaintiff's  right.  It  need  not  necessarily  be  better.  It  is 
enough  if  he  has  an  equal  right  thereto.  Irvine  v.  Ilanlin,  10  S.  & 
R.  (Penn.)  219 ;  Buel  \.  Boughton,  2  Denio,  91  ;  Lockwood  v. 
Kelsea,  41  N.  IT.  185 ;  Eagle  Bank  v.  Smith,  5  Conn.  71. 
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MORTGAGE. 

TITLE  I. 

MORTGAGE  OF  REAL  PROPERTY 

ARTICLE  I. 

OF  MORTGAGES  IN  GENERAL. 

Section  I.  Definitiou  and  nature.  A  mortgage  is  the  conveyance  of 
an  estate  or  property  by  way  of  jiledge  for  the  security  of  a  debt,  aiid  to 
become  void  on  payment  of  it.  4  Kent's  Comm.  136.  It  is  an  estate 
created  by  a  conveyance  absohite  in  its  form,  but  intended  to  secure 
the  jierformance  of  some  act,  such  as  the  payment  of  money  and  tlie 
like  by  the  grantor  or  some  other  person,  and  to  become  void  if  the  act 
is  performed  agreeably  to  the  terms  prescribed  at  the  time  of  making 
such  conveyance.  1  Washb.  Real  Prop.  475 ;  Mitchell  v.  Burnha?n, 
44  Me.  286.  It  is  an  estate  upon  condition  defeasible  by  the  per- 
formance of  the  condition  accordins:  to  its  Icijal  eifect.  Ersl'ine  v. 
Townsend^  2  Mass.  495.  It  is  a  pledge  of  real  estate  as  a  security  for 
the  payment  of  a  debt.  It  is  the  accident  of  the  debt,  and  defeasible 
upon  its  payment  at  any  time  before  foreclosure.  Briggs  v.  Fish^  2 
Chip.  100.  It  is  not  only  a  lien  for  a  debt,  but  a  transfer  of  the  prop- 
erty itself  as  a  security  for  the  debt.  Coiiard  v.  Atlantlo  Ins.  Co.,  1 
Pet.  386.  It  is  an  estate  at  law  upon  which  a  real  action  may  be  main- 
tained. Dexter  v.  Harris^  2  Mason,  531.  A  defeasance,  either  writ- 
ten in  tlie  instrument,  or  in  a  separate  writing,  or  established  by  parol, 
is  essential  to  a  mortgage.  Without  a  valid  agreement,  binding  the 
grantee  to  reconvey  or  yield  w^  to  the  grantor  when  the  condition 
shall  have  been  })erformed,  it  is  not  a  mortgage.  Payne  v.  Paiterso7}y 
77  Penn.  St.  134. 

Mortgages  were  at  common  law  lichl  to  be  conveyances  upon  condition, 
and  unless  the  condition  was  ])erfurmed  at  the  appointed  time,  the 
estate  became  absolute ;  in  equity,  however,  the  debt  was  considered 
as  the  principal  matter,  and   the  failure  to  perform  at  the  appointed 
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time,  a  matter  merely  requiring  compensation  by  interest  in  the  way  of 
damages  for  the  dohay.  This  right  to  redeem  ))ecame  known  as  the 
equity  of  redemption,  and  it  has  been  limited  by  statute,  in  the  differ- 
ent States,  to  some  limited  number  of  years.  Courts  of  law  have  now 
adopted  the  doctrines  of  equity  with  respect  to  redemption,  and  in 
other  respects,  to  a  considerable  extent.  1  Washb.  Real  Prop.  477  ; 
Jackson  v.    Willard,  4  Johns.  (N.  Y.)  41. 

The  nature  of  the  estate  created  by  a  mortgage  is  indicated  by  the 
etymology  of  its  name — mort-gage — the  French  translation  of  the 
vadium  morttmm,  that  is,  dormant  or  dead  pledge,  in  contrast  with 
vadium  vivum,,  an  active  or  living  one.  They  were  both  ordinarily 
securities  for  the  payment  of  money.  In  the  one  there  was  no  life  or 
active  effect  in  the  way  of  creating  the  means  of  its  redemption  by 
producing  rents,  because,  ordinarily',  the  mortgagor  continued  to  hold  pos- 
session and  receive  these.  In  the  other  the  mortgagee  took  possession 
and  received  the  rents  toward  his  debt,  whereby  the  estate  worked  out, 
as  it  were,  its  own  redemption.  Besides,  in  the  one  case,  if  the  pledge  is 
not  redeemed,  it  is  lost  or  dead  as  to  the  mortgagor ;  whereas,  in  the  other, 
the  pledge  always  survives  to  the  mortgagor  when  it  shall  have  accom- 
plished its  purposes.     2  Bouv.  Law  Diet.  197. 

The  mortgage  is  a  mere  lien  or  security,  and  passes  no  title  in  the 
land,  but  only  a  chattel  interest.  The  debt  is  the  principal,  and  the 
land  the  incident,  and  the  ecpiity  may  be  sold  and  conveyed  subject  to 
the  lien.  Default  in  payment  does  not  change  its  character,  and  pay- 
ment before  or  after  default  extinguishes  the  lien.  McMillan  v. 
Bichards^  9  Cal.  365,  And  where  a  lien  on  land  conveyed  is  ex- 
pressly reserved  in  a  deed  which  is  duly  recorded,  it  creates  a  clear, 
equitable  mortgage  of  which  every  one  is  bound  to  take  notice,  and  the 
]>urchaser  of  the  land  at  sheriffs  sale  takes  nothing  more  than  an 
equity  of  redemption,  and  holds  the  land  subject  to  the  lien  for  the 
unpaid  purchase-money.     Davis  v.  Hamilton,  50  Miss.  213. 

A  conveyance  in  the  form  of  a  deed  of  trust  to  secure  the  payment 
of  a  promissory  note,  and  conditioned  that,  in  case  of  failure  to  pay, 
the  trustee  shall  sell,  or,  upon  payment,  reconvey,  is,  in  efEect,  a  mort- 
gage. Wehh  V.  Iloselton,  4  Neb.  308 ;  19  Am.  Rep.  658.  And  where 
land  is  sold,  and  a  written  contract  executed  by  the  parties,  whereby 
the  vendor  retains  the  title  to  the  land  as  security  for  the  unpaid  pur- 
chase-money, and  the  vendee  executes  his  notes  for  such  purchase- 
money,  the  notes  and  contract  will  be  considered  as  one  instrument^ 
and  regarded  as  a  security  in  the  luiture  of  a  mortgage,  which  may  be 
sold  and  assigned,  and  enforced  in  the  name  of  the  assignee  by  a  de- 
cree in  equity.  Wright  v.  Troutman,  81  111.  374. 
YoL.  lY.— 65 
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An  agreement  to  give  a  mortgage,  not  objectionable  for  want  of  con- 
sideration, will  be  treated  in  equity  as  a  mortgage.  Burdich  v.  Jack- 
son, 7  Hun  (N.  Y.),  488.  See  Carter  v.  Holman,  60  Mo.  498 ;  Wright  v. 
Shumwai/,  1  Wis.  23  ;  Bacouillat  v.  Sansevain,  32  Cal.  375. 

§  2.  Who  may  make  a  mortgage.  The  mortgagor  must  be  a  party 
having  an  interest  in  the  land  at  the  time  of  the  transaction.  Payne 
V.  Patterson,  77  Penn.  St.  134.  So  a  mortgage  of  land,  made  by 
one  who  has  a  legal  and  equitable  title  to  a  moiety  of  the  property, 
which  the  mortgagor  affects  to  convey,  passes  only  his  legal  right, 
although  he  had  a  power  from  the  person  who  held  the  residue  of  the 
legal,  but  not  of  the  equitable  estate  in  the  land,  to  sell  and  convey  his 
right  also,  the  mortgagor  not  having  affected  to  convey  any  part  of  it 
under  his  power  from  the  other  person,  although  his  deed  purported  to 
mortgage  the  whole,  and  the  equitable  title  not  being  in  the  person 
who  gave  the  power.  Shir'ras  v.  Caig,  7  Cranch,  34.  A  party  in 
possession  under  a  parol  contract  to  purchase  can  mortgage  his  interest 
{Sinclair  v.  Armitage,  1  Beasley  [N.  J.],  174) ;  and  if  he  completes 
the  purchase  and  obtains  the  title,  it  inures  to  the  benefit  of  the  mort- 
gagee.    Bull  V.  Sgkes,  7  Wis.  449. 

§  3.  What  property  may  be  mortgaged.  All  kinds  of  property, 
real  or  personal,  which  are  capable  of  an  absolute  sale,  may  be  the  sub- 
ject of  a  mortgage  ;  rights  in  remainder  and  reversion,  franchises  and 
choses  in  action,  may,  therefore,  be  mortgaged.  But  a  mere  possibility 
or  expectancy,  as  that  of  an  heir,  cannot.  2  Story's  E(]^.  Jur.,  §  1012  ;  4 
Kent's  Comm.  144.  Every  thing  which  is  the  subject  of  a  contract,  or 
wliich  may  be  assigned,  is  capable  of  being  mortgaged.  Neligh  v. 
Michenor,  3  Stockt.  (N.  J.)  539.  But  at  common  law,  nothing  can  be 
mortgaged  that  does  not  belong  to  the  mortgagor  at  the  time  when  the 
mortgage  is  made.  Pierce  v.  Emery,  32  N.  H.  484.  The  obligee  of 
a  title  bond  has  an  interest  which  he  may  mortgage.  Baker  v.  BisJwp 
Hill  Colony,  45  111.  264. 

Where  personal  chattels  are  mortgaged,  and  subsequently  attached 
to  the  freehold,  under  circumstances  showing  that,  as  between  the  par- 
ties, they  are  to  be  considered  personal  chattels  still,  a  transfer  of  the 
mortgage,  after  the  chattels  have  been  thus  attached,  together  with  a 
purchase  of  the  equity  of  redemption  by  the  assignee,  transfers  the 
title  to  such  moi'tgaged  property.  Sheldon  v.  Edwards,  35  N.  Y.  (8 
Tiff.)  279. 

§  4.  Distinction  between  a  mortgjigo  and  a  conditionjil  sale. 
As  a  general  rule,  whci'e  a  contract  and  conveyanc'c  arc  made  upon  a 
negotiation  for  a  loan  of  money,  a  court  of  ecpiity  will  construe  the 
conveyance  to  be  a  mortgage,  whatever  in:iy  bo  the  form  of  contract, 
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if  the  person  to  whom  the  application  for  the  loan  is  made  agrees  to 
receive  back  his  money  with  legal  interest,  or  a  larger  amount,  within  a 
specified  time  thereafter,  and  to  re-convey  the  property,  where  it  is 
apparent  that  the  real  transaction  is  a  loan  of  money.  And  gross  in- 
adequacy of  price  is  always  a  strong  circumstance  in  favor  of  the  sup- 
position that  a  sale  of  the  property  was  not  intended.  Holmes  v. 
Grant,  8  Paige  (N.  Y.),  243;  Hoopes  v.  Bailey,  28  Miss.  (6  Gush.) 
328.  But  where  a  sale  is  made  with  an  agreement  for  a  re-purchase 
within  a  specified  time,  if  the  consideration  paid  upon  the  sale  is  near 
the  cash  value  of  the  property  conveyed,  the  absence  of  any  agreement 
on  the  part  of  the  vendor  to  repay  the  purchase-money,  so  as  to  make 
his  right  tore-purchase  and  the  vendee's  corresponding  right  to  recover 
biick  his  money  mutual  and  reciprocal,  is  a  strong  circumstance  in  favor 
of  construing  the  contract  to  be  a  conditional  sale  and  not  a  mort- 
gage. Slowey  V.  McMarray^  27  Mo.  (6  Jones)  113  ;  Hill  v.  Grant, 
10  N.  y.  (1  Sick.)  496.  Ahhough  adequacy  of  price  paid  and  want  of 
obligation  to  repay  the  purchase-money  are  important  facts  to  show  a 
conditional  sale,  yet  they  are  not  conclusive.  Brown  v,  Dewey,  2  Barb. 
28  ;  Marshall  v.  Stewart,  17  Ohio,  350.  Whether  the  particular  trans- 
action constituted  a  mortgage,  or  a  conditional  sale,  must  always  depend 
upon  the  whole  circumstances  of  the  contract  and  is  not  confined  to 
mere  written  evidence  of  it.  Robertson  v.  Campbell,  2  Call.  (Va.)  421 ; 
King  v.  Newman,  2  Munf.  40 ;  Prince  v.  Bearden,  1  A.  K.  Marsh. 
170;  Oldham  y.  Halley,'i  J.  J.  Marsh.  114;  Thompson  v.  Daven- 
port, 1  Wash.  (Va.)  125.  If  it  can  be  gathered  from  the  wliole  of  a  deed 
that  it  was  intended  only  as  a  security  for  the  performance  of  a  particu- 
lar duty,  it  will  be  considered  as  a  mortgage,  altliough  tliere  is  no 
express  provision  that,  upon  the  fulfillment  of  the  condition,  the  deed 
shall  be  void.     Steel  v.  Steel,  4  Allen  (Mass.),  417. 

In  all  doubtful  cases,  a  contract  Avill  be  construed  to  be  a  mortgage 
ratlier  than  a  sale,  because  such  a  construction  will  be  most  apt  to 
attain  the  ends  of  justice  and  prevent  fraud  and  oppression.  Honore 
V.  Hutchings,  8  Bush  (Ky.),  687  ;  McNeill  v.  Norsworthy,  39  Ala.  156  ; 
Sears  V.  Dixon,  33  Cal.  326 ;  Davis  v.  Stonestreet,  4  Ind.  101 ;  Bus- 
sell  V.  Southard,  12  How.  (U.  S.)  139.  Each  case  of  this  ciharacter  must 
be  decided  in  view  of  the  peculiar  circumstances  which  belong  to  it, 
as  the  only  safe  criterion  is  the  intention  of  the  parties.  Cornell  v. 
Hall,  22  Mich.  377.  But  equity  will  consider  any  writing  by  which 
property  is  transferred  as  a  mortgage  rather  than  an  absolute  sale,  if 
the  intent  is  doubtful.  Bright  v.  Wagle,  3  Dana,  253 ;  Wilson  v. 
Giddings,  2S  Ohio  St.  554 ;  Hichnan  v.  Cantrell,  9  Yerg.  172;  Page 
V.  Foster,  7  N.  H.  392. 
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A  conyeyance  of  real  estate  conditioned  to  be  yoid  on  the  payment 
of  a  certain  sura  at  a  specified  time,  otherwise  to  remain  in  full  force 
and  virtue,  is  a  morti^age  and  not  a  conditional  sale.  Ferguson  v. 
Miller,  4  Cal.  97.  So,  where  a  contract  purports  to  be  a  sale,  by  the 
terms  of  which  the  purcliaser  is  to  sell  the  property,  and  out  of  the 
proceeds  pay  an  antecedent  debt  of  the  seller,  with  interest  and  ex- 
penses, any  excess  to  be  returned  to  the  seller,  and  any  deficiency  to  be 
made  good  by  him  is  in  eifect  a  mortgage.  Cannon  v.  McNah,  48 
Ala.  99. 

Where  a  deed  contained  a  stipulation  that  it  sliould  be  void,  if  on 
a  day  certain  the  grantor  paid  the  grantee  the  consideration  money, 
and  it  appeared  that  the  grantor  wanted  to  borrow  money  and  pro- 
posed the  transaction  ;  that  the  grantee  gave  no  money  but  his  own 
notes  and  that  the  grantor  gave  no  notes,  it  was  held  that  there  was  in 
fact  no  loan,  and  that  the  transaction  w^as  a  conditional  sale.  Pearson 
V.  Seay^  35  Ala.  612.  So,  too,  where  no  circumstances  appear  showing 
an  original  intention  that  a  deed  absolute  on  its  face  should  be  con- 
sidered as  a  mortgage,  a  subsequent  bond  to  reconvey  on  payment  of 
the  consideration  by  the  grantor  makes  the  sale  conditional  but  not  a 
mortgage.     Sioetland  v.-  Swetland,  3  Mich.  (Gibbs)  482. 

If  a  debtor  makes  an  absolute  conveyance  of  land  to  his  creditor  in 
payment  of  the  debt,  and,  cotemporaneously  with  the  execution  of  the 
deed,  the  creditor  delivers  to  the  debtor  a  written  instrument  by  which 
he  agrees  to  reconvey  the  land  upon  receiving  payment  of  a  certain 
sum  witliin  a  specified  time,  the  transaction  does  not  create  a  mortgage 
but  is  a  conditional  sale,  and  the  creditor  obtains  the  fee  of  the  prem- 
ises sal)ject  only  to  the  right  of  the  debtor  to  demand  a  reconveyance 
on  complying  M'ith  the  terms  of  the  agreement.  Morrison  v.  Brand, 
5  Daly  (N,  Y.),  40.  A  deed  upon  condition  is  Tiot  a  mortgage  unless 
it  is  a  security  for  a  debt,  or  a  demand  in  the  nature  of  a  debt,.  If  the 
demand,  on  a  breach  of  the  condition,  would  be  for  unliquidated  dam- 
ages, it  is  not  a  mortgage.     Bethlehem  v.  Annis^  40  J^.  II.  34. 

In  conditional  sales  the  rule  is  that  the  vendor  must  comply  strictly 
with  the  c(;ndition  upon  which  his  right  to  a  reconveyance  depends,  or 
his  right  to  the  reconveyance  of  the  property  is  lost.  Iloopes  v.  Bailey, 
28  Miss.  (6  Cush.)  328 ;  Saxton  v.  Ifltehcod',  47  Barb.  220.  And  a 
deed,  in  its  form  a  conveyance,  may  be  shown  to  be  a  mortgage  by  ex- 
ternal evidence,  but  a  formal  mortgage  cannot  be  shown  to  be  a  con- 
ditional deed.     Kunlde  v.  Wolfersherger,  6  Watts,  126, 

The  rule  distinguishing  between  a  mortgage  and  a  conditional  sale 
is  thus  stated  in  a  recent  ca8(! :  A  deed  absolute  in  form,  if  intended 
to  secure  the  payment  of  money,  and  the  relation  of  debtor  and  credi- 
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tor  exists  between  tlie  grantor  and  the  grantee  at  the  time  of  its  exe- 
cution, will  be  treated  as  a  mortgage.  But  where  no  such  relation  ex- 
ists, and  the  grantor  and  grantee,  at  the  time  of  the  execution  of  the 
deed,  agree  in  writing  that  the  grantor  shall  have  the  option  of  repur- 
chase in  a  given  time  at  a  certain  price,  the  transaction  is  a  conditional 
sale.  Slutz  v.  Desenberg^  28  Ohio  St.  371.  See  1  Broom  &  Had. 
Com.  (Wait's  ed.)  608,  notes. 

§  5,  Absolute  conveyance  with  defeasance.  Whenever  a  con- 
veyance transferring  an  estate  is  originally  intended  between  the  par- 
ties as  a  security  for  money,  or  for  any  other  incumbrance,  whether 
this  intention  appears  from  the  same  instrument  or  any  other,  it  is  al- 
ways considered  in  equity  as  a  mortgage,  and  consequently  is  redeema- 
ble upon  the  performance  of  the  conditions  or  stipulations  contained 
in  it.  Elliutt  v.  ^Vood.,  53  Barb.  285 ;  Breckenridge  v.  Auld,  1  Robt. 
(Va.)  148  ;  Weed  v.  Steve/ison,  1  Clarke's  Ch.  IGG.  So  an  absolute  deed 
of  conveyance  with  a  separate  defeasance  constitutes  a  mortgage.  Man- 
ufacturers cjfe  Mechanics'  Banh  v.  Banh  of  Penn.,  7  Watts  &  Serg. 
335  ;  Corpman  v.  Baccastow,  84  Penn.  St,  363 ;  Perkins  v.  Pibhle, 
10  Ohio,  33 ;  Ogden  v.  Grant,  6  Dana,  473.  And  an  absolute  deed 
given  merely  as  a  security  for  the  payment  of  money  is  a  mortgage  as 
much  as  if  a  defeasance  were  expressed  in  the  body  thereof,  or  executed 
simultaneously  with  it.  Odell  v.  Montross,  68  N.  Y.  (23  Sick.)  499. 
Esj^ecially  so,  if  the  deed  and  defeasance  bear  even  date,  or  are  agreed 
upon  at  the  same  time.  Reitenljaugh  v.  Ludwick,  31  Penn.  St.  131 ; 
Shaw  V.  Erskine,  43  Me.  371.  But  it  is  not  necessary  that  the  dates 
of  the  instruments  should  be  the  same,  it  is  sufficiient  if  both  be  deliv- 
ered at  the  same  time.     Harrison  v.  Phillips'  Academy,  12  Mass.  456. 

Although  a  conveyance  of  land  merely  as  security  for  the  loan  of 
money  with  a  separate  defeasance  is  but  a  mortgage  both  as  between 
the  parties,  and  as  to  all  who  have  notice  of  the  transaction,  yet  to  give 
proper  notice  of  the  transaction,  the  bond  must  be  seasonably  recorded 
{Jjruthrie  V.  Kahle,  46  Penn.  St.  331),  and  such  bond  is  seasonably  re- 
corded, if  done  before  it  is  introduced  in  evidence,  and  before  any 
change  of  title  has  taken  place,  or  the  right  of  any  third  party  has  at- 
tached. Smith  V.  Monmouth,  etc.,  Ins.  Co.,  50  Me.  96,  A  defeas- 
ance of  a  deed  absolute  on  its  face  cannot  be  shown,  at  law,  by  parol. 
Watson  V.  Pickens,  12  S.  &  M.  608.  Nor  can  a  writing  not  under 
seal  operate  at  law,  as  a  defeasance.  Kelleran  v.  Brown,  4  Mass. 
443.  See  contra,  post,  519,  §  7;  id,  523,  §  3.  But  it  can  in  equity. 
Flagg  v.  Mann,  14  Pick.  (Mass.)  467. 

If,  after  making  a  bond  of  defeasance  from  the  grantee  to  the  grantor 
in  a  deed,  a  deed  has  been  given  in  accordance  with  its  terms,  but  not 
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of  the  same  date  as  the  bond,  and  afterward  the  premises  are  recon- 
vejed  to  the  obligor,  and  it  is  agreed  that  the  same  bond  shall  continue 
in  force  for  the  same  purpose,  this  will  amount  to  a  redelivery  of  the 
bond,  and  make  the  transaction  a  mortgage.  Mclntier  v.  Shaw,  6 
Allen  (Mass.),  83.  Where  an  estate  is  conveyed  as  a  security  for  the 
payment  of  a  sum  of  money,  intending  it  to  be  defeasible  on  payment 
of  the  money,  or  to  be  retained  by  way  of  a  forfeiture  on  non-payment, 
the  instrument  is  but  a  mortgage.  Halo  v,  Schick,  57  Penn.  St.  320. 
§  6.  Deed  "vrith  contract  to  reconyey.  Where  a  person  advances 
money,  and  at  the  same  time  receives  a  deed  and  gives  a  bond  to  the 
grantor  for  a  reconveyance,  the  transaction  is  regarded  as  a  loan  and  a 
security  in  the  nature  of  a  mortgage.  Shai'key  v.  SharTcey,  47  Mo.  543  ; 
Hobuison  V.  Wdloaghhy,  65  N.  C.  520;  Ilolton  v.  Meighen,  15  Minn. 
69 ;  Fiedler  v.  Darrin,  59  Barb.  651,  But  where  it  appears  that  the 
parties  to  a  deed,  absolute  on  its  face,  intended  an  absolute  sale,  with 
simply  the  right  to  repurchase,  the  bond  for  reconveyance  containing 
no  condition  which  might  stamp  the  transaction  as  a  mortgage,  such 
intention  must  govern  and  a  prayer  to  redeem  must  be  refused.  Pitts 
V.  Cable,  44  111.  103  ;  Morrison  v.  Brand,  5  Daly  (N.  Y.)  40 ;  S.  C. 
affirmed,  56  IST.  Y.  (11  Sick.)  657.  And  where  the  conveyance  is  made 
by  the  person  to  whom  the  consideration  is  paid,  and  the  obligation  is 
given  to  another,  the  transaction  is  regarded  as  an  absolute  sale.  Carr 
V.  Rising,  62  111.  14.  But  where  the  object  of  tlie  transaction,  evi- 
denced by  the  deed  and  contract  to  reconvey,  is  to  indemnify  the  creditor 
against  a  mortgage  on  other  lands  conveyed  by  debtor  to  creditor,  and 
by  him  reconveyed,  the  transaction  will  in  effect  be  a  mortgage. 
Archamhau  v.  Green,  21  Minn.  520.  But  where  a  deed  and  a  contract 
to  reconvey  amount  to  and  become  an  absolute  sale  with  acoiulitional 
right  of  repurchase,  although  the  two  instruments  are  recorded  together 
in  the  records  of  mortgages,  that  fact,  as  between  the  parties,  does  not 
change  the  nature  of  the  transaction.  3forrison  v.  Brand,  5  Daly  (N. 
Y.),  40 ;  S.  C.  affirmed,  56  N.  Y.  (1 1  Sick.)  657.  A  conveyance  of  land 
in  fee,  taking  back  a  bond  to  reconvey  upon  rcpaj'ment  of  the  consid- 
eration money,  and  to  permit  the  obligee  meanwhile  to  occupy,  paying 
rent  equal  to  interest  on  that  sum,  is  a  mortgage.  Woodward  v.  Pickett, 
8  Gray,  617.  A  conveyance  upon  a  grantee's  ])arol  promise  to  obtain 
thereby  from  a  building  association  a  loan,  ])ay  the  grantor's  liabilities, 
and  reconvey  to  him  when  the  loan  sliould  l)e  repaid  from  the  rents,  is 
a  mortgage.  Dameisen's  Aj)j)eal,  73  Penn.  St.  65.  The  grantees  in 
possession  under  a  deed  absolute  in  form,  but  given  by  way  ot  security 
merely,  do  not  stand  in  exactly  the  same  ])osition,  in  I'ofcrence  to  an  ac- 
counting for  the  rents  and  ])rofits,  as  ordinary  mortgagees  who  have  taken 
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possession  by  way  of  enforcing  their  security ;  tliey  are  agents  of  the 
grantors  as  M'ell  as  mortgagees,  and  are  chargea])le  for  any  faihire  to 
obtain  full  rental  value  for  the  premises  only  on  the  same  ground  as 
an  agent  thus  put  in  possession.  Barnard  v.  Jemiison,  27  Mich.  230. 
§  7.  Deed  intended  as  security.  An  absolute  deed  will  be  valid 
and  effectual  as  a  mortgage,  if  it  clearly  appear  that  it  was  designed  as 
a  security  for  money;  and  this  may  be  shown  to  be  the  intention  and 
effect  of  the  deed,  by  a  cotemporaneous  or  subsequent  writing,  or  by  an 
agreement  resting  in  parol.  Littlewort  v.  JJavls,  50  Miss.  403  ;  Wcide 
V.  Gehl,  21  Minn.  419  ;  0' Neil  v.  Cajyelle,  62  Mo.  202  ;  Judge  v.  Reese, 
24  N.  J.  Eq.  387  ;  Meehan  v.  Forrester,  52  N.  Y.  (7  Sick.)  277  ;  Church 
V.  Cole,  36  Ind.  34 ;  Steinruck's  Appeal,  70  Pcnn.  St.  289  ;  French  v. 
£urns,  35  Conn.  359.  But  only  on  purely  equitable  grounds  will  such 
a  deed  be  declared  to  be  a  mortgage.  Ilassam  v.  Barrett,  115  Mass. 
256.  And  clear  proof  is  required  before  a  court  of  equity  will  treat  it 
as  a  mortgage.  Price  v.  Fames,  59  111.  276  ;  Henley  v.  Hotaling,  41 
Cal.  22  ;  Kent  v.  Lasley,  24  Wis.  654  ;  Phillips  v.  Croft,  42  Ala.  477. 
Whether  such  deed  is  a  mortgage  is  a  mixed  question  of  law  and  fact. 
Brown  V.  Clifford,  7  Lans.  (N.  Y.)  46  ;  Baisch  v.  Oakeley,  68Penn.  St. 
92.  And  the  burden  of  proof  to  show  that  it  is  a  mortgage  is  upon 
the  grantor.     Haines  v.  Thompson,  70  Penn.  St.  434, 

The  fact  once  established  by  the  terms  of  the  conveyance,  or  by 
other  evidence,  that  the  grant  was  intended  as  a  mortgage,  the  rights 
of  the  parties  are  measured  by  the  rules  of  law  applicable  to  mortgagors 
and  mortgagees ;  and  the  conveyance  remains  but  a  mortgage  until  the 
equity  of  redemption  is  foreclosed,  and  the  mortgagee  cannot  have 
ejectment  against  the  mortgagor  or  those  claiming  under  him  until  after 
foreclosure.  Murray  v.  Walker,  31  N.  Y.  (4  Tiff.)  399;  Decamp  v. 
Crane,  4  Green  (N.  J.),  166;  Ilolliday  v.  Arthur,  25  Iowa,  19.  It 
is  not  material  that  the  conveyance  should  be  made  by  the  debtor,  or 
by  him  in  whom  the  equity  of  redemption  will  exist.  It  is  sufficient 
if  the  debtor,  and  he  who  claims  to  occupy  the  position  of  mortgagor 
with  the  right  of  redemption,  has  an  interest,  legal  or  equitable,  in  the 
premises,  and  the  grantee  of  the  legal  title  has,  and  acquired  such  title 
by  the  act  and  assent  of  the  debtor,  and  as  a  security  for  his  debt.  Carr 
Y.  Carr,  52  N.  Y.  (7  Sick.)  251 ;  S.  C,  4  Lans.  314.  See  Far?7ier  v. 
Grose,  42  Cal.  169  ;  Moore  v.  Wade,  8  Kans.  380  ;  Crane  v.  Decamp, 
21  IS".  J.  Eq.  414 ;  Klhwh  v.  Price,  4  W.  Ya.  4 ;  6  Am.  Rep.  268  ; 
Robinson  v.  Willouyhhy,  65  N.  C.  520. 

The  fact  that  a  deed,  although  absolute  on  its  face,  was  made  only 
as  security  for  a  loan  or  antecedent  debt,  may  be  shown  by  parol. 
Phillips  v.  Hulsizer,  20  N.  J.  Eq.  308  ;  Hills  v.  Loornis,  42  Vt.  562 ; 


520  MOETGAGE. 

Kent  V.  Agard,  2-i  Wis.  378.  An  instrument  purporting  to  convey 
land,  wliieli,  upon  its  face,  discloses  that  it  was  intended  as  a  security 
that  title  should  be  made  to  another  tract,  is  a  mortgage,  though  it 
recites  that  upon  failure  to  discharge  the  lien,  the  instrument  shall 
remain  in  full  force  and  virtue  as  a  deed.  Beale  v.  Ryan^  40  Tex.  399. 
A  deed  of  trust  otherwise  complete,  but  not  containing  the  name  of 
the  trustee,  will  be  enforced  in  equity  as  an  equitable  mortgage.  The 
assignee  of  a  note  thereby  secured  will  be  subrogated  to  all  the  rights 
and  equities  of  the  assignor  {3fcQuie  v.  Peay,  58  Mo.  56) ;  so  held  as 
to  the  omission  of  a  seal  {Harrington  v.  Fortner^  58  Mo.  468) ;  as  to  a 
mortgage  not  expressed  to  be  sealed  {Jones  v.  B remington,  58  Mo.  210)  5 
as  to  the  want  of  an  acknowledgment.  Black  v.  Gregg,  58  Mo.  565. 
A  voluntary  conveyance  made  to  one  creditor  in  order  to  defraud  the 
grantor's  other  creditors  will  not  be  deemed  an  equitable  mortgage,  by 
proof  of  a  subsequent  oral  agreement  that  the  grantee  shall  reconvey 
on  payment  of  the  amount  due  him.  Otherwise,  if  the  relief  be  sought 
by  the  defrauded  creditors.     Hassam  v.  Barrett,  115  Mass.  256. 

In  an  action  to  have  a  certain  deed  executed  by  the  plaintiff  declared 
a  mortgage  for  the  security  of  a  loan  of  monej^  and  for  a  reconveyance 
of  the  property,  the  plaintiff  will  be  entitled  to  the  relief  prayed  for, 
upon  establishing  the  transaction  in  which  the  deed  was  given  to  have 
been  a  loan  of  money,  and  not  a  sale  of  the  premises  on  payment  of 
the  debt  and  interest  at  the  time  of  redemption,  although  no  tender 
was  made  and  no  offer  of  payment  was  inserted  in  the  comphiint. 
Marvin  v.  Prentice,  49  How.  (N.  Y.)  385.  Where  a  party  is  in  pos- 
session under  a  deed  which,  by  construction  of  law,  is  converted  into  a 
mortgage,  equity,  before  granting  relief,  will  compel  the  owner  to  pay 
for  repairs  and  improvements  made  on  the  faith  of  an  absolute  title, 
and  which  enhanced  the  value  of  the  property  to  that  amount.  Harpers 
Apjjeal,  64  Penn.  St.  315. 

The  distinction  is  well  settled  between  an  absolute  deed  of  trust  and 
a  deed  of  trust  in  the  nature  of  a  mortgage,  —  the  latter  is  conditional 
and  defeasi])le ;  the  former  for  the  trust  purposes  unconditional  and 
indefeasil)le.     Hoffman  v.  Mackall,  5  Ohio  (N.  S.),  124. 

Where  a  lien  on  land  conveyed  is  expressly  reserved  in  the  deed, 
which  is  duly  recorded,  it  creates  a  clear  equitable  mortgage  of  wliich 
every  one  is  Ixtund  to  take  notice,  and  the  purchaser  of  the  land  at 
.sheriff's  sale  takes  nothing  iiKirc  than  an  equity  of  redemption  and 
holds  tlie  land  sn])je('t  to  the  lien  for  the  unpaid  purchase-money. 
Davis  v.  Hainiltou,  50  Miss.  213;  Marhoe  v.  Andras,  67  111.  34. 

An  equitable  mortgage  nuiy  be  created  by  deposit  of  the  title  deeds 
of  a  legal  or  an  equitable  estate  as  security  for  the  payment  of  money, 
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or  by  a  conveyance  legal  in  its  form  of  an  equitable  estate  for  that  pur- 
pose {Shaw  V.  Foster,  L.  E.,  5  II.  L.  321);  2  Eng.  Rep.  1);  and  if 
created  in  the  former  method,  it  must  be  foreclosed  by  a  suit  in  equity 
to  establish  the  lien,  and  for  a  sale,  if  the  debt,  iiiterast  and  costs  are 
not  paid  by  a  given  day.  Jarvis  v.  Dutcher,  16  Wis.  307.  See,  too, 
JJackett  v.  Reynolds,  4  R.  I.  512;  Rockwell  v.  Tlohhy,  2  Sandf.  Ch. 
(JS.  Y .)  9.  Under  the  statute  of  frauds  of  some  of  the  States,  a  mort- 
gage by  the  deposit  of  title  deeds  is  not  valid.  Vamneter  v.  Mc- 
Faddin,  8  B.  Monr.  435  ;  Shitz  v.  Dieffenlach,  3  Barr.  (Penn.)  233 ; 
Prohasco  v.  Johnson,  2  Disney  (Ohio),  96  ;  Meador  v.  Meador,  3  Ileisk. 
(Tenn.)  562 ;  Gardner  v.  McClure,  6  Minn.  250.  In  Yermont  it  is  an 
open  question.    Bicknell  v.  Bicknell,  31  Yt.  (2  Shaw)  498. 

ARTICLE  II. 

FORM    AND    REQUISITES. 

Section  1.  In  general.  At  common  law,  a  mortgage  must  be  by 
deed  and  cannot  be  by  parol,  or  by  instrument  not  under  seal.  Ilehron 
V.  Centre  Ilarhor,  11  N.  II.  571.  But  in  equity,  no  particular  form 
of  words  is  necessary  to  constitute  a  mortgage,  and  this  is  now  the  gen- 
eral rule.  Baldwin  \.  Jenkins,  23  Miss.  (1  Cush.)  206;  Cotterelly. 
Long,  20  Ohio,  464.  So,  where  two  instruments  taken  together  de- 
scribe the  premises  and  the  amount  of  indebtedness,  and  convey  the 
former  as  security  for  the  latter,  it  is  a  sufficient  mortgage.  Wood- 
worth  V.  Guzman,  1  Cal.  203.  But  a  mortgage  of  property  which 
contains  no  covenant  or  promise  to  pay  the  money  secured  by  it,  nor 
any  express  acknowledgment  of  indebtedness  by  the  mortgagor, 
creates  no  personal  liability.  Coleman  v.  Yan  Renssalaer,  44  How. 
(N.  Y.)  Pr.  368.  And  no  action  to  recover  the  debt  will  lie  on  such 
mortgage.  Weed  v.  Covill,  14  Barb.  242.  To  constitute  the  mort- 
gage, however,  it  is  not  necessary  that  there  should  be  any  collateral 
or  personal  security  for  the  debt  secured  by  the  mortgage.  Smith  v. 
Peoples''  Bank,  11  Shep.  185. 

A  material  alteration  made  in  a  mortgage  without  the  consent  of 
the  mortgagor,  either  by  the  mortgagee  or  by  some  other  person,  after 
delivery  thereof  and  while  the  same  is  in  the  possession  or  custody  of 
the  mortgagee,  has  the  effect  of  destroying  and  annulling  the  instru- 
ment.    Marcy  v.  Dunlap,  5  Lans.  (N.  Y.)  365. 

Where  the  grantee  of  land  executes  a  written  agreement  to  support 
and  maintain  the  grantor,  pledging  for  that  purpose  the  produce  of  the 
land  and,  if  that  should  not  be  sufficient,  the  entire  fee,  this  agreement 
YoL.  I Y.— 66 
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being  the  consideration  of  the  grant,  he  thereby  executes  a  valid  mort- 
gage. Chase  V.  Feck,  21  N.  Y.  (7  Smith)  581  ;  Gilso7i  v.  Glh-on,  2 
Allen  (Mass.),  115. 

The  words  "  we  mortgage  the  property,"  accompanied  by  a  provis- 
ion for  the  sale  of  it  upon  non-payment  of  money  recited  in  the  instru- 
ment as  being  thus  secured,  are  sufficient  to  create  a  mortgage.  De 
Leon  V.  Iliguera,  15  Cal.  483.  And  a  deed  given  on  condition  to  be 
void  and  with  a  right  of  re-entry  on  the 'payment  of  a  certain  sum  by 
the  grantor,  and  with  a  bond  of  the  like  tenor,  is  a  mortgage.  Knowl- 
ton  V;  ^VcWker,  13  AVis.  264. 

§  2.  Description.  No  formal  description  of  the  debt  to  secure  the 
payment  of  which  the  mortgage  is  executed  is  essential,  provided  there 
is  a  debt  between  the  parties  capable  of  being  enforced  against  the 
debtor,  or  the  property  mortgaged.  Ihissell  v.  Southard,  12  How.  (U. 
S.)  139 ;  Smith  v.  Peoples'  Bank,  24  Me.  185  ;  Brown  v.  Dewey,  1 
Sandf.  Ch.  56  ;  Rice  v.  Rice,  4  Pick.  349.  As  where  the  condition 
is  to  support  certain  persons.  Mitchell  v.  Bunihavi,  44  Me.  286.  It 
is  enough  if  it  state  correctly  sufficient  facts  to  identify  the  instrument 
with  reasonable  certainty,  Paine  v.  Benton,  32  AVis.  491  ;  Gilnian 
X.Moody,  43  N.  11.239;  Ricketson  v.  Richardson,  19  Cal.  330. 
And  where  the  condition  of  the  deed  recites  that  the  grantor  was  in- 
debted to  the  grantee  for  moneys  loaned,  and  his  liability  on  divers 
bills  of  exchange  and  promissory  notes,  and  it  provides  that  if  he  dis- 
charge them  within  six  months  the  deed  shall  be  void,  it  will  be  a 
sufficient  description  of  the  debt,  since  it  is  capable  of  being  made 
certain  by  parol  evidence.  Tlurd  v.  Rohinson,  11  Ohio  St.  232; 
Uiley  V.  Smith,  24  Conn.  290,  314. 

But  the  description  of  the  land  sought  to  be  mortgaged  nmst  be 
definite  and  certain.  Cochran  v.  Utt,  42  Ind.  267.  And  where  the 
land  is  described  as  a  certain  number  of  acres,  "  this  day  deeded  "  to  a 
certain  one,  the  mortgage  is  fatally  defective  on  account  of  the  vague- 
ness ;md  uncertainty  of  the  description.  Nolte  v.  Lihhert,  34  Ind.  163. 
So,  a  mortgage  to  tlie  State,  executed  for  a  loan  of  school  fuiuls,  sim- 
ply desciibcd  the  premises  mortgaged  by  sul)divisions  without  naming 
the  county  and  State  wherein  they  were  located,  the  mortgage  was 
lield  to  be  void  for  uncertainty  in  the  description  of  such  premises. 
Murphy  V.  Hendricks,  57  Ind.  593. 

§  3.  Mode  of  executing.  Where  the  terms  by  wliich  a  conveyance 
may  be  defeated  are  inserted  in  the  deed  by  which  the  conveyance  is 
made,  the  mortgage  of  course  shouhl  l)e  executed  according  to  the 
same  rule  that  governs  deeds.  But  the  ruh;  is  varied  in  different  States 
where  the  defeasance  is  by  a  separate  instrunu-nt  made  a  ])art  of  the 
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same  transaction  as  the  deed.  At  common  law,  it  is  necessary  that  the 
iustnmient  of  defeasance  should  be  of  as  high  a  nature  as  the  deed 
itself  which  is  to  be  defeated.  Lund  v.  Lund^  1  N,  H.  39  ;  BodMell  v. 
Wehster,  13  Pick.  411  ;  Richardson  v.  Woodhurij,  43  Ale.  206;  Baker 
V.  Wind,  1  Ves,  Sr.  160.  It  is  impossible  to  create  a  lien  by  way  of 
mortgage  on  real  property  by  any  instrument  which  is  not  a  deed 
under  seal.  Erwhi  v.  Shuei/,  8  Ohio  St.  510 ;  ScJonidt  v.  Iloyt,  1 
Edw.  Ch.  652  ;  Philips  v.  Bank  of  Lewistown,  18  Penn.  St.  39-1.  In 
nearly  all  the  States  the  defeasance  may  be  shown  by  parol  evidence 
that  the  object  of  the  deed,  as  intended  and  understood  by  the  parties, 
was  to  create  a  security.  Parish  v.  Gates,  29  Ala  254 ;  McCarron 
V.  Cassidy,  18  Ark.  34;  Johnson  n.  Sherman,  15  Cal.  287;  Shaoer  v. 
Woodward,  28  111.  277 ;  Conwell  v.  Evill,  4  Blackf.  (Ind.)  67 ;  Des- 
pard  V.  Walhridge,  15  N.  Y.  (1  Smith)  378 ;  Tiheau  v.  Ttheau,  22 
Mo.  77 ;  Vasser  v.  Vasser,  23  Miss.  378 ;  Swetla7id  v.  Swetland,  3 
Mich.  482 ;  Miami  Ex.  Co.  v.  United  States  Bank,  Wright  (Ohio), 
252;  Kellum  v.  Smith,  33  Penn.  St.  158;  jVlchols  v.  Reynolds,  1  R. 
I.  30 ;  Rogan  v.  Walker,  1  Wis.  527 ;  Ilyndman  v.  Ilyndinan,  19 
Yt.  9.  The  rule  is  the  same  in  the  United  States  supreme  court. 
Russell  V.  Southard,  12  How.  (U.  S.)  147.  But  the  instrument  or 
ao-reement  offered  to  establish  a  defeasance  must  be  entered  into  at  the 
same  time  with  the  principal  deed  or  original  agreement.  Kelly  v. 
Thompson,  7  Watts,  401;  Montgomery  v.  Chad  wick,  7  Iowa,  114; 
Scott  V.  McFarland,  13  Mass.  309  ;  Bryan  v.  Cowart,  21  Ala.  92. 

A  mortgage  imperfectly  executed  is  not  absolutely  void  as  between 
the  parties  thereto  and  all  others  having  actual  notice  of  its  existence. 
As  where  it  is  insufficiently  stamped  {Wilson  y.  Reuter,  29  Iowa, 
176)  ;  or  has  but  one  witness,  when  more  by  statute  are  required. 
Sanhorn  v.  Rohinson,  54  x^.  H.  239  ;  Gardner  v.  Moore,  51  Ga.  268. 
In  Maryland,  attestation  is  not  essential  to  the  validity  of  a  mortgage. 
Carrlco  v.  Earrners',  etc.,  Bank,  33  Md.  235.  And  in  Pennsylvania 
a  valid  mortgage  may  be  created  by  a  written  instrument  not  under 
seal.      Woods  v.   Wallace^  22  Penn.  St.  171. 

Written  authoritv  to  fill  blanks  is  essential  to  render  a  mortn^acje 
executed  with  blanks  to  be  filled  by  another  person  obligatory  on  the 
mortgagor.  So,  where  a  husband  and  wife  execute  a  mortgage  on  her 
landf^,  leaving  blanks  which  are  afterward  filled  up  in  the  presence  and 
with  the  consent  of  the  husband,  but  in  the  absence  of  the  wife,  the 
mortgage  will  be  void  as  against  her.  Ayrcs  v.  Probasco,  14  Kan. 
175.  But  in  Wisconsin  it  was  held  that  where  a  note  and  a  mortgage, 
otherwise  fully  executed,  but  with  a  blank  in  each  for  the  name  of  the 
payee  and  mortgagee,  were  delivered  to  an  agent  who  was  to  procure 
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a  loan  of  money  thereon  for  the  maker,  that  this  showed  an  intention 
that  the  agent  should  fill  the  blanks,  and  when  so  filled,  the  instruments 
were  valid  without  a  new  execution  and  delivery.  Y<xnEtta  v.  Even- 
son,  28  Wis.  33 ;  9  Am.  Rep.  486.  And  an  instrument  formally 
sealed  and  delivered  is  valid  if  left  in  the  hands  of  the  executing  party 
without  any  thing  to  show  that  it  was  not  intended  to  operate  immedi- 
ately, yet  if  a  blank  be  left  for  the  name  of  the  obligor  and  of  the 
mortgagee,  it  is  not  such  a  mortgage  as  the  mortgagee  is  bound  to 
accept.     Pennsylvania  Co.  v.  Dovey,  64  Penn.  St.  260. 

The  husband  who  joins  with  and  authorizes  the  wife  to  execute  a 
mortgage  upon  her  paraphernal  property,  for  the  purpose  of  improving 
it,  cannot  afterward,  when  the  mortgage  is  sought  to  be  enforced,  set 
up  by  way  of  defense  that  the  property  mortgaged  was  community 
property,  and  the  wife  was  without  the  power  or  authority  to  incumber 
it.  Having  signed  the  mortgage  himself,  he  cannot  be  permitted  to 
deny  or  to  gainsay  his  own  solemn  act.  Stewart  v.  Boyle,  23  La. 
Ann.  83. 

A  mortgage  for  purchase-money  is  a  valid  security  even  against  a 
homestead,  though  not  signed  by  the  wife.  Amphlett  v.  Ilibhard,  29 
Mich.  298.  But  where  a  mortgage  on  a  liomestead  was  executed  and 
delivered  as  a  complete  instrument  by  the  husband  alone,  with  the 
understanding  that  his  wife  was  not  to  join  in  the  execution  thereof, 
but  her  signature  and  acknowledgment  are  afterward  fraudulently  ob- 
tained by  the  mortgagee,  who  tliereupon  so  alters  the  mortgage  and 
acknowledgment  as  to  make  it  appear  a  mortgage  by  them  jointly, 
thus  giving  it  the  force  of  a  lien  upon  the  liomestead,  as  well  as  upon 
other  lands  covered  by  the  mortgage,  the  alteration  was  lield  to  be 
material,  and  avoided  the  mortgage.     Cutler  v.  Hose.  35  Iowa,  456. 

§  4.  Delivery.  Acceptance  of  the  mortgage  by  the  mortgagee  is 
necessary  to  constitute  a  delivery ;  and  if  there  be  no  delivery,  there  is 
no  mortgage.  Freeman  v.  Peay,  23  Ark.  439.  There  need  not  be 
an  actual  manual  delivery  of  the  instrument  by  the  mortgagor  to  the 
mortgagee ;  but  there  must  be  some  act  on  the  part  of  botli,  which,  in 
legal  contemplation,  would  be  equivalent  to  it.  Foley  v.  Howard,  8 
Clarke  (Iowa),  56,  The  fact  of  acknowledgment  and  proof  of  a  mort- 
gage does  not  raise  a  conclusive  presum])tion  of  delivery.  Pell  v. 
Farmers'  Jiaul',  11  ]*>ush  (Ky.),  34 ;  21  Am.  Rep.  205.  Nor  does  the 
single  fact  that  a  mortgage  of  real  estate  is  found  ii^ton  the  records  of 
a  county  raise  a  ])resumption  of  its  delivery  and  acccj)tan(*e  against  the  , 
positive  denial  of  the  mortgagee,  and  those  claiming  inider  him,  that 
he  ever  received  such  a  mortgage,  or  had  any  knowledge  tliereof. 
Foley  V.  Howard,  8  Clarke  (Iowa),  56.      But  the  fact  that  a  mort- 
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gage  was  written  and  signed  bj  tlie  mortgagor,  and  filed  Ijy  liini  in 
the  recorder's  office  for  record,  and  that  it  is  subsequently  found  in 
the  mortgagee's  possession,  are,  in  the  absence  of  evidence  to  the  con- 
trary, sufficient  to  show  a  delivery.     TIaslcill  v.  Sevier^  25  Ark.  152. 

Where  a  purchase-price  mortgage  has  1)ecn  executed  and  deposited 
in  escrow  to  await  completion  of  title  in  the  mortgagor,  in  fullillment 
of  a  verbal  bargain  by  the  mortgagee  to  sell  the  land  to  the  mortgagor, 
and  the  title  to  the  land  in  the  meantime  passes  into  other  hands,  the 
delivery  of  the  mortgage  in  violation  of  the  arrangement  will  not 
operate  to  make  it  a  valid  mortgage,  binding  upon  the  mortgagor. 
Powell  V.  Conant,  33  Mich.  396. 

A  delivery  of  a  deed  of  trust  to  the  trustee  is  not  essential  to  its 
validity,  nor  can  his  renunciation  of  the  trust  invalidate  the  deed  as  a 
security.  ■  Walker  v.  Johnson,  37  Tex.  127. 

Where,  upon  the  dissolution  of  a  partnership,  one  partner  assumes 
the  payment  of  a  firm  note,  and  executes  a  mortgage  to  the  payee  of 
the  note  to  secure  its  payment,  and  as  indemnity  to  the  other  partner 
against  his  liability  thereon,  a  delivery  of  the  mortgage  to  such  other 
party  is  sufficient.     Conwell  v.  McCowan,  81  111.  285. 


ARTICLE    III. 

CONSTEUCTION    AND    EFFECT. 

Section  1.  In  general.  In  equity  .a  mortgage  of  lands  is  regarded 
as  a  mere  security  for  money,  a  chattel  interest  or  chose  in  action,  the 
debt  being  considered  as  the  principal,  and  the  mortgage  as  the  acces- 
sory or  appurtenant  thereto.  Tinims  v.  Shannon,  19  Md.  296.  But 
where  a  party  takes  security  upon  land,  by  mortgage,  for  a  debt  or 
other  liability,  without  a  covenant  to  pay,  and  takes  no  bond  or  other 
separate  instrument  to  secure  such  payment,  he  is  confined  to  the  lands 
mentioned  in  the  mortgage  for  his  remedy.  Va7i  Brunt  v.  Mismer, 
8  Minn.  232;  Coleman  v.  Van  Rensselaer,  44  How.  (N.  Y.)  368.  As 
between  creditors  the  mortgage  is  not  even  to  be  considered  an  incum- 
brance until  it  be  recorded,  unless  it  is  given  for  purchase-money. 
Clawsoii  V.  Elchhaum,  2  Grant's  Cases  (Penn.),  130.  But  a  mortgage 
to  secure  the  payment  of  a  sum  of  money  may  be  upheld  although 
there  is  connected  with  it  no  other  obligation  or  contract  of  the  mort- 
gagor, or  of  any  other  person,  to  pay  the  same.  Brookings  v.  White, 
49  Me.  479. 

xV  mortgage  only  becomes  effectually  an  estate  in  the  grantee  called 
the  mortgagee,  by  the  grantor  or  mortgagor  failing  to  perform  the  con- 
dition.    Fay  V.  Cheney,  14  Pick.    399 ;  Brigham  v.  Winchester,   1 
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Mete.  390  ;  Wood  y.  Trasl;  7  Wis.  566.  In  Texas  the  effect  of  a 
mortgage  to  secure  the  purchase-moner,  executed  simultaneously  with 
the  deed  to  the  vendee,  is  that  the  legal  title  remains  with  the  mort- 
gagee or  vendor  of  the  lands  ;  but  this  does  not  prevent  the  interest  of 
the  mortgagor  from  being  levied  upon  and  sold.  Baker  v.  Olepper, 
26  Tex.  629.  A  mortgage  given  bv  one  person,  to  secure  the  payment, 
at  maturity,  of  notes  executed  by  another,  is  no  security  for  renewal 
notes  substituted  therefor.  Ayres  v.  Wattson,  57  Penn.  St.  360.  And 
an  agreement  between  a  mortgagor  and  a  mortgagee  that  a  promissory 
note  shall  be  substituted  for  the  notes  to  a  larger  amount  already 
secured  by  mortgage,  and,  if  paid  at  maturity,  shall  be  considered  a 
payment  and  discharge  jt>;'0  tanto  of  those  notes  and  mortgage,  and 
that  the  mortgage  shall  be  held  as  collateral  security  for  the  new 
note,  and  not  be  discharged  or  canceled  until  that  is  paid,  does 
not  create  a  trust  in  or  lien  upon  the  mortgaged  property  to  secure  its 
payment.     Grafton  Bank  v.  Foster^  11  Gray  (Mass.),  265. 

A  mortgage,  by  a  corporation,  of  their  property,  franchises  and 
effects,  given  after  their  entry  upon  lands  which  they  had  a  right  to 
take,  and  before  judgment  for  damages  for  such  taking,  will  bind  their 
equitable  interest,  subject  to  the  payment  of  the  judgment  for  pur- 
chase-money. Appeal  of  Easton,  47  Penn.  St.  255.  Where  a  man, 
having  no  title  to  land,  mortgages  it  and  then  subsequently  acquires  title, 
such  title  inures  to  the  benefit  of  the  mortgagee.  Christy  v.  Dana,  34 
Cal.  548  ;  A/nonett  v.  A??iis,  16  La.  Ann.  225. 

A  mortgagee,  after  having  duly  assigned  his  bond  and  mortgage  to 
the  plaintiff,  received  payment  thereof  from  the  mortgagor,  who  paid 
the  same  in  ignorance  of  the  assignment,  believing  liim  to  be  still  the 
owner  of  tlie  mortgage.  Subsequently,  upon  the  demand  of  the  mort- 
gagor, the  mortgagee  executed  and  delivered  to  the  mortgagor  a  bond, 
conditioned  to  pay  the  full  am  )unt  of  the  bond  and  mortgage  to  the 
plaintiff,  and  to  save  the  mortgagor  harmless  therefrom,  the  payment 
of  which  bond  was  guaranteed  by  the  defendant.  Thereafter  the 
mortgagor  executed  and  delivered  to  the  mortgagee  satisfaction  of  the 
last-mentioned  indemnity  bond,  which  he  did  not,  lu^wever,  give  up  or 
cancel,  but  thereafter  assigned  it  to  the  plaintiff.  In  an  action  by  the 
plaintiff,  to  recover  the  amount  of  the  bond  and  mortgage  from  the 
defendant,  the  guarantor  of  the  l)ond,  it  was  held  that  he  was  entitled 
to  recover;  that  tlie  obligation  under  the  bond,  to  the  plaiutiff,  was 
not  discharged  by  the  act  of  the  mortgagor.  Sim  son  v.  Brown,  6 
Hun  (N.  Y.),  251.     See  Stej>hrns  v.  Cashacl'er,  8  id.  116. 

An    introductory  recital    in  a  mortgage,  that  the  grantor    was    the 
owner  of  only  one-third  of  the  tract  of  land  described  in  the  deed,  con- 
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tains  no  binding  recognition  of  any  riglit  in  any  other  person  to  any 
part  of  the  hind.     Memhon  v.  Memhori^  9  Bush  (Ky.),  683. 

Where  a  mortgage,  in  describing  property,  employs  at  first  general 
terms,  and  afterward  proceeds  to  describe  particuhirly  each  thing  mort- 
gaged, the  latter  will  control  the  former  if  there  be  repugnancy. 
PuUan  V.  C'hifi.,  etc.,  R.  R.  Co.,  4  Biss.  85. 

A  mortgage,  made  conditional  on  the  removal  of  certain  specified 
defects  of  title,  is  enforceable  on  performance  of  the  condition,  and 
cannot  be  defeated  by  a  showing  of  other  defects  not  specified  in  the 
condition.  Goodenovi  v.  Curtis,  88  Mich.  505.  Xor  can  an  objection 
to  the  terms  of  a  mortgage  by  the  mortgagor,  before  signing,  that  it 
included  property  which  he  desired  to  reserve  and  use  in  paying  a  debt 
to  another,  vary  the  legal  effect  of  the  mortgage.  Patterson  v. 
Taylor,  15  Fla.  336. 

A  deed  of  trust  executed  by  a  railroad  company  to  trustees,  convey- 
ing certain  lands  in  trust,  to  sell  and  convey  the  same  by  deeds  of  con- 
veyance, and  to  devote  the  proceeds  to  the  payment  of  liabilities  of  the 
company,  is  not  a  mortgage,  but  vests  the  legal  title  in  the  trustees. 
Soutter  V.  McRae,  15  Fla.  625  ;  Wilmer  v.  Atlanta,  etc.,  Ry.  Co.,  2 
"Woods'  C.  C.  41:7.  Where,  by  agreement  in  a  deed  of  trust,  the  interest 
on  a  note,  if  not  paid  when  due^  should  be  compounded,  the  agreement 
is  no  waiver  of  the  right  to  enforce  its  payment  when  due.  Waples  v. 
Jones,  62  Mo.  440.  The  assignee  of  a  note  secured  by  a  deed  of  trust 
otherwise  complete,  but  not  containing  the  name  of  the  trustee,  will  be 
subrogated  to  all  the  rights  and  equities  of  the  assignor.  McQuie  v- 
Peay,  58  Mo.  56.  An  assignment  of  a  certificate  of  purchase  of  land, 
issued  by  the  State,  by  way  of  security  for  a  debt  due  l)y  the  assignor 
to  the  assignee,  operates  as  an  equitable  mortgage  on  the  interest  in  the 
land  which  the  assignor  acquired  by  virtue  of  the  certificate,  and  if  the 
assignee  pays  money  due  the  State  on  the  certificate,  in  order  to  pre- 
vent a  forfeiture  of  the  assignor's  title,  the  money  so  paid  becomes  a 
portion  of  the  mortgage  debt,  and  the  court  will  enforce  an  equitable 
•lien  for  the  whole  sum  nUl  v.  Eldred,  49  Cal.  399.  Where  a  deed 
is  made  to  a  married  woman  and  "her  body  heirs,"  as  the  legal  effect  of 
it  is  to  give  her  a  life  estate  and  there  is  no  restriction  of  alienation,  it 
is  competent  for  her,  by  uniting  with  her  husband,  to  mortgage  her 
estate  and  release  her  homestead,  and  such  a  mortgage  creates  a  valid 
lien  u])on  her  interest  in  the  land.  Ilosnier  v.  Carter,  68  111.  OS.  A 
stipulation  in  a  mortgage,  by  which  the  mortgagee  assumes  the  pay- 
ment of  a  prior  mortgage  on  the  premises,  does  not  render  the  mort- 
gagee personally  liable  to  the  prior  mortgagee  for  the  prior  mortgage 
debt.     Such   a  stipulation   is  not  a  promise  by  the  mortgagee  to  the 
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mortgagor  for  tlie  benefit  of  the  prior  mortgagee,  but  is  for  the  benefit 
of  the  mortgagor  only,  being  intended  to  protect  his  property  by  ad- 
vancing money  to  pay  hia  debt.  Gurnseyy.  Jiogtrs,  47  N.  Y.  (2  Sick. 
233  ;  7  Am.  Kep.  440.  Where  a  mortgage  debt  is  payable  in  install- 
ments, the  condition  is  broken  by  non-j)ayment  of  the  first  installment, 
and  the  party  may  thereupon  resort  to  his  action  of  ejectment.  lied- 
dickv.  Gressmufi,  -icd  Mo.  389. 

A  deed  of  trust  for  the  benefit  of  a  party  who  has  given  and  intends 
to  give  letters  of  credit  to  the  grantor,  and  upon  whom  the  latter  has 
drawn  and  intends  to  draw  bills  of  exchange,  providing  that  it  shall  be 
void  if  the  grantor  shall  pay  on  a  certain  day  the  amount  of  the  bills 
so  drawn,  and  that  otherwise  the  trustee  shall  proceed  to  sell  and  pay 
the  amount  remaining  unpaid,  is  not  a  mortgage  security  for  the  pay- 
ment of  the  bills,  as  such,  and  for  the  benefit  of  the  holders  thereof, 
but  only  for  the  indemnity  of  the  drawee,  and  such  holders  cannot  niain- 
tain  a  suit  to  have  a  deed  of  release  of  part  of  the  trust  property,  made 
when  the  drawee  was  insolvent,  and  subsecjuent  deeds  thereof  to  inno- 
cent third  parties,  set  aside,  and  to  have  such  part  sold  for  their  benefit. 
St.  Louis,  etc.,  Association  v.  ClarTt,  3G  Mo.  601. 

Where  a  creditor  agreed  to  remit  part  of  the  debt,  on  the  debtor's 
giving  him,  for  the  balance,  a  mortgage  with  a  proviso  that,  if  the 
mortgage  debt  were  not  paid  within  two  years,  the  whole  of  the  orig- 
inal debt  should  be  recovered ;  and  the  debt  was  not  paid  within  the 
two  years,  the  proviso  was  construed  a  penalty  against  which  equity 
would  relieve,  and  the  mortgagee  could  only  recover  the  smaller  sum. 
Tliompson  V,  Hudson,  L.  R.,  2  Eq.  612. 

§  2.  Law  of  place.  A  mortgage  must  be  construed  by  the  laws  of 
the  State  where  it  is  executed  {B  call  Y.Williamson,  14  Ala.  55),  and 
by  the  laws  of  the  time  of  its  execution  and  delivery.  Olson  v.  Nelson, 
3  Minn.  53.  A  contract  of  mortgage  valid  by  the  law  of  the  place 
where  it  is  made  is  valid  everywhere.  Dohhln  v.  Jlewett,  19  La.  Ann. 
513.  Ill  the  absence  of  proof  it  will  be  ])resumed  tliat  the  common 
law  obtains  in  tlic  State  where  the  mortgage  is  executed.  Beall  v.' 
Williamson,  14  Ala.  55. 

§  3.  Evidence  to  explain  or  vary.  Parol  evidence  is  admissible 
to  show  the  character,  purpose  and  consideration  of  an  instrument. 
Price  V.  Gnyver,  40  Md.  102 ;  Baheoch  v.  Lisk,  57  111.  327  ;  O'Neill 
V.  Capelle,  62  Mo.  202 ;  Judge  v.  Reese,  24  N.  J.  Eq.  387 ;  Sweetzer's 
Appeal,  71  Peim.  St.  264.  It  is  admissible  to  shoAv  that  a  deed,  abso- 
lute in  its  terms,  was  intended  as  a  mortgage.  Walton  v.  Ci'onhj,  14 
Wend.  63  ;  Liitlewort  v.  Davis,  50  Miss.  403  ;  Weide  v.  Gefd,  21 
Minn.  449.     It  is  admissihh;  in  equity  to  show  that  the  assignment  of 
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a  mortgage,  absolute  in  form,  was  in  fact  a  security  for  a  loan.  Pond 
V.  Eddy^  113  Mass.  1-11^  But  parol  evidence  in  such  cases  is  not  re- 
ceived to  contradict  an  instrument  in  writing,*  but  to  prove  an  equity 
superior  to  it.  Saunders  v.  Stewart^  7  Nev.  200  ;  Wilcox  v.  Bates^ 
26  Wis.  465. 

"Where  a  mortgage  describes  the  mortgage  debt  as  "  two  promissory 
notes,  bearing  even  date  herewith,  for  the  sum  of  $500,  one  payable  in 
1852,  and  the  other  payable  in  1853,  M'ith  interest  to  be  paid  yearly"; 
and  the  notes  referred  to,  being  produced  and  identified,  were  for  $500 
each,  it  was  held  that  the  notes  were  competent  evidence  to  explain 
the  mortgage,  as  against  the  mortgagor,  or  one  who  purchased  the 
equity  of  redemption  with  notice  that  the  mortgage  was  intended  to 
secure  both  notes.     Crafts  v.  Crafts,  13  Gray  (Mass.),  360. 

It  is  not  requisite  that  the  condition  of  a  mortgage  should  be  so 
completely  certain  as  to  preclude  extraneous  inquiry.  You7igs  v. 
Wdson,  27  N.  Y.  (13  Smith)  351.  And  where  a  note  agrees  in  some 
respects  with  the  description  given  in  a  mortgage,  though  it  differ  in 
others,  it  may  be  proved  by  parol  to  be  the  one  intended  in  the  mort- 
gage.    Paine  v.  Benton,  32  Wis.  491. 

Where  ejectment  is  brought  by  the  grantee  of  a  deed,  absolute  on  its 
face,  against  subsequent  grantees  of  the  same  estate,  holding  from  the 
same  grantor,  such  grantees  may  show  by  parol  proof  that  the  first 
conveyance  wms  a  mortgage.  Webh  v.  Pice,  1  Hill,  600.  But  where 
a  mortgage  is  executed  with  a  condition  to  secure  the  payment  of  a 
promissory  note,  and  is  duly  recorded,  and  the  mortgagee,  after  con- 
dition broken,  obtains  a  conditional  judgment  for  possession,  enters 
upon  the  execution  of  the  writ  of  possession,  holds  the  premises  peace- 
ably for  more  than  a  year,  and  then  conveys  them  by  a  quit-claim 
deed,  and  the  grantee  afterward  eonveys  to  a  person  with  warranty, 
in  a  real  action  between  a  subsequent  mortgagee  and  the  last  grantee, 
parol  evidence  is  not  admissible  to  show  that  the  first  mortgage  was,  in 
fact,  executed  for  the  purpose  of  indemnifying  the  mortgagee  upon  a 
certain  other  transaction,  and  that  the  indemnity  had  been  made  effect- 
ual.    Clark  V.  HoUs,  11  N.  II.  122. 

A  mortgage  dated  1837,  payable  in  1830,  is  payable  immediately 
and  parol  evidence  cannot  be  given  to  vary  this  legal  result.  Fuller 
V.  Acker,  1  Hill  (N.  Y.),  473.  And  the  loss  of  a  mortgage  cannot 
be  proved  by  the  oath  of  the  party  claiming  under  it.  Ross  v.  Mc- 
Cartan,  1  Brevard,  507.     See  vol.  1,  163. 

Where,  in  place  of  part  of  a  bond  secured  by  mortgage  for  the  pay- 
ment of  $1,500  in  three  yearly  payments  to  a  third  person  after  the 
death  of  the  mortgagee,  a  due  bill  of  the  mortgagor,  payable  to  the 
YoL.  lY.-  67 
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mortgagee  at  a  differenj;  date,  is  substituted  by  parol  arrangement  some 
time  after  the  giving  of  the  mortgage,  the  lien  of  the  mortgage  will 
not  be  held  to  cover  such  due  bill  in  the  absence,  at  least,  of  a  clear 
showing  that  such  was  the  agreement  when  the  exchange  was  effected. 
TuGker  v.  Alfjer,  30  Mich.  67. 

Parol  evidence  may  not  be  admissible  to  prove  a  deed,  a  mortgage 
against  a  subsequent  purchaser  for  value  without  notice.  Hills  v. 
Loomis,  42  Yt.  562.  But  it  is  admissible  in  ejectment  by  one  claim- 
ing under  the  grantor,  against  one  claiming  under  the  grantee's  heirs. 
Kent  V.  Agard,  24  Wis.  378. 

§  4.  Nature  and  effect  generally.  Where  a  deed  is  absolute  on  its 
face,  a  court  of  equity  will  not  establish  it  as  a  mortgage  unless  the 
proofs  are  clear,  consistent  and  convincing,  that  it  was  not  an  absolute 
purchase,  and  that  the  object  of  the  transaction,  as  understood  by  both 
parties,  was  to  create  a  security  for  money.  Phillips  v.  Croft^  42 
Ala.  477 ;  Shays  v.  Norton,  48  111.  100  ;  Lane  v.  Dickerson,  10  Yerg. 
373 ;   Conwell  v.  Evill,  4  Blackf.  67. 

But  in  all  doubtful  cases  a  contract  will  be  construed  to  be  a  mort- 
gage rather  than  a  sale,  because  such  a  construction  will  be  most  apt  to 
attain  the  ends  of  justice  and  prevent  fraud  and  oppression.  Honore 
V.  Hutchings,  8  Bush  (Ky.),  687  ;  Kent  v.  Lasley,  24  Wis.  654 ;  Cor- 
nell v.  Hall,  22  Mich.  377.  The  intention  of  the  parties  will  con- 
trol the  form  of  the  contract,  and  the  circumstances  under  which  it  was 
executed  may  be  looked  to  in  determining  what  was  their  intention. 
Eilaml  V.  Radford^  7  Ala.  724 ;  Crane  v.  Boanell,  1  Green's  Cli.  264. 

Where  a  deed  and  a  written  contract  are  simultaneously  executed,  in 
reference  to  real  estate,  and  a  pre-existing  debt  is  shown,  if  there  is  a 
continuing  obligation  for  the  debt,  the  transaction  is  a  mortgage,  al- 
though the  deeds  expressly  state  that  the  debt  was  fully  satisfied,  and 
that  the  contract  is  intended  as  a  conditional  sale  and  not  as  a  mortgage. 
Ruffier  V.   Womacl^,  30  Tex.  332. 

Where  one  conveys  to  anotlier  his  interest  in  certain  mining  property, 
and  upon  the  next  day  the  grantee  executes  to  the  grantor  his  bond, 
and  thereby  agrees  to  rcconvey  the  same  pi'operty  after  he  shall  take 
from  the  mine  the  amount  of  a  certain  note,  the  deed  and  tlie  bond 
should  be  read  togetiier  and  in  connection  they  constitute  a  mortgage, 
and  the  grantee  of  the  equity  of  redemption,  after  satisfaction  of  the 
amount  due  on  the  note,  is  entitled  to  a  release  from  the  mortgagee. 
Wall(er  v.  Tiffin  Mining  Co.,  2  Col.  T.  89. 

A  covenant  by  a  debtor  with  his  creditor  to  purcliase  certain  lands 
and  then  mortgage  them  to  him  will  be  enforced  in  a  court  of  equity, 
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by  a  decree  of  sale,  as  an  equitable  mortgage.  Wright  v.  Skumway^ 
1  Biss.  23. 

A  deed  absolute  on  its  face  may  be  shown  to  be  intended  as  a  mort- 
gage, although  there  is  no  agreement  in  the  defeasance  for  the  pay- 
ment of  the  debt.  That  fact  may  properly  be  considered  with  other 
circumstances  in  the  case,  but  it  is  not  conclusive.  Horn  v.  Keteltas^ 
46  N.  Y.  (1  Sick. )  605  ;  S.  C,  42  How.  Pr.  138.  So  where  a  deed  is  exe- 
cuted simultaneously  with  the  grantor's  taking  from  the  grantee  a  bond 
for  the  repayment  of  money  borrowed,  the  two  instruments  constitute 
a  mortgage.  Clark  v.  Lyon^  46  Ga.  202 ;  Robinson  v.  Willoughhy^ 
65  N.  C.  520 ;  Decker  v.  Leonard,  6  Lans.  (N.  Y.)  264. 

An  agreement  for  a  resale  to  the  vendor,  dated  one  day  after  the 
deed  from  the  vendor,  is  a  mortgage  transaction.  Guhhins  v.  Harper, 
7  Phil.  Penn. )  276.  And  if  it  appear  that  a  vendor  was  indebted  to 
the  vendee,  and  that  he  continued  in  possession  after  the  sale,  the 
inference  is  irresistible  that  the  transaction  was  a  mortgage  and  that 
the  vendor  can  redeem.  Rohiiison  v.  Willoughby,  65  1^.  C.  520. 
And  where  a  deed  is  shown  to  be  an  open  mortgage,  all  uncertainties 
operate  against  the  mortgagee.     Kline  v.  MoGucJcin,  25  N.  J.  Eq.  433, 

Each  complaint  for  failure  of  condition  must  be  determined  on  its 
own  merits,  and  no  court  can  have  authority  to  make  a  decree  in  advance 
which  shall  limit  the  amount  of  recovery  for  future  violations.  Tucker 
V.  Tucker,  24  Mich.  426.  The  condition  of  a  mortgage,  that,  if  the 
mortgagor,  the  indorser  of  a  note,  should  cause  it  to  be  paid,  the  mort- 
gage should  be  void,  is  not  intended  to  increase  the  indorser's  liability 
on  the  note,  and  does  not  waive  his  right  to  have  the  maker 
sued.  Carlisle  v.  Chambers,  4  Bush  (Ky.)>  ^^8.  And  where  a  mort- 
gage is  given  on  lands,  to  secure  the  payment  of  certain  jjromissory 
notes  conditioned  "  that  if  any  of  the  notes  prove  to  be  insolvent  and 
worthless,  the  mortgage  is  to  be  good  and  valid,  otherwise  to  be  null 
and  void,"  to  constitute  a  breach  of  the  "condition,  the  notes,  or  some  of 
them,  must  prove  worthless.  The  mere  non-payment  of  the  notes 
does  not  constitute  a  breach.  Fotroio  v.  Merriwether,  53  111.  275. 
But  a  condition  that  the  mortgagor  "  shall  promptly  pay  and  discharge 
all  notes  or  other  papers  of  his,  upon  which  the  mortgagees  shall  become 
indorsers  or  acceptors,  together  with  all  charges  accruing  thereon,  so 
as  to  save  said  mortgagees  harmless  by  reason  of  their  connection  with 
such  paper,"  is  broken  at  once,  u]3on  a  failure  to  meet  such  paper  at 
maturity.     Butler  v.  Ladue,  12  Mich.  173. 

A  court  of  law  will  not  construe  a  mortgage  executed  by  the  mort- 
gagor in  terms  to  himself  so  as  to  make  it  a  mortgage  to  the  intended 
mortgagee.     Backliffe  v.  Seal,  36  Mo.  317.  Where  an  equitable  mort- 
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gagee  covenants  to  reconvey,  free  from  incumbrances,  and  by  good  and 
sufficient  deed,  he  must  be  understood  as  referring  to  the  same  title  that 
he  has  received  from  the  mortgagor,  and  is  not  bound  to  convert  an 
imperfect  title  received,  into  an  estate  in  fee  simple.  ParmeUe  v.  Law- 
rence^ 4J:  111.  405.  Where  the  plaintiff  contracted  with  the  defendant 
to  sell  him  certain  real  property,  and  in  order  to  effect  the  sale,  executed 
to  a  third  party  a  conveyance  thereof,  upon  such  third  party's  advanc- 
ing to  the  plaintiff  part  of  the  purchase-money,  and  giving  to  the  de- 
fendant a  contract  for  a  deed  when  the  money  he  had  advanced  should 
be  repaid,  and  the  defendant  giving  the  plaintiff  security  for  the  bal- 
ance ;  as  between  the  parties,  the  sale  and  conveyance  were  deemed  a 
mortgage  to  secure  the  payment  by-  the  defendant  to  such  third  party 
of  the  sum  advanced.     Purdy  v.  Ballard^  41  Cal.  444. 

A  mortgage  made  without  a  power  of  sale  by  the  mortgagee,  and 
executed  by  a  debtor  directly  to  his  surety,  and  to  be  void  if  the  debts 
should  be  paid,  is  for  the  security  of  the  creditors  as  well  as  of  the 
surety ;  and  a  sale  by  the  mortgagor,  with  the  consent  but  without  the 
joinder  of  the  mortgagee,  will  be  precluded,  unless  made  also  with  the 
consent  of  the  creditors,  or  with  satisfaction  of  their  debts.  Saylors  v. 
Saylors,  3  Heisk.  (Tenn.)  525. 

When  a  mortgagor  covenants  in  the  mortgage  to  insure  the  im- 
provements on  the  mortgaged  premises  for  a  specific  sum,  his  failure  to 
insure  for  that  sum  constitutes  such  a  default  as  will  justify  the  mort- 
gagee in  selling  the  premises  under  a  power  contained  in  the  mortgage, 
and  it  does  not  impair  the  mortgagee's  right  that  the  covenant  was 
impossible  of  execution.      Walke?'  v.  Cochey,  38  Md.  75. 

Where  a  mortgage  is  given  to  a  guardian  to  secure  a  debt  due  his 
wards,  and  subsequently  a  new  guardian  is  appointed  in  his  place,  who, 
in  ignorance  of  the  existence  of  subsequent  incumbrances  upon  tlie 
property,  agrees  that  the  time  of  payment  of  the  mortgage  debt  shall 
be  extended,  and  takes  a  new  mortgage  on  the  same  property  to  secure 
its  payment,  but  without  releasing  the  first  mortgage,  the  debt  secured 
by  the  two  mortgages  being  tlie  same,  should  have  the  benefit  of  the 
lien  of  the  first  mortgage.     Drury  v.  Bi'iscoe,  42  Md.  154. 

§  5.  Evidence  of  indebtedness.  A  mortgage  duly  acknowledged 
and  recorded  is  admissible  in  evidence  of  the  mortgagee's  title  to  the 
land  mortgaged,  without  first  producing  the  notes  which  it  was  given 
to  secure.  SmMh  v.  Johns,  3  Gray  (Mass.),  517.  But  the  ordinary 
recital  "  that  the  party  of  the  first  part,  in  consideration  of  the  sum  of 
$500  to  him  duly  paid,  has  granted,"  etc.,  is  not  an  admission  of  in- 
debtedness from  which  a  promise  may  be  implied ;  neither  is  a  recital 
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that  "  this  grant  is  intended  as  a  security  for  the  payment  of  $500  and 
interest."     Coleman  v.   Yan  Rensselaer,  44  How.  (N.  Y.)  Pr.  368. 

Where  the  condition  of  a  mortgage  is  that  the  mortgagor  shall  pay 
"  the  just  and  full  sum  of  all  moneys  "  which  he  might  owe  to  the 
mortgagees,  "  either  as  maker  or  indorser  of  any  note  or  notes,  or  any 
bills  of  exchange,  bonds,  diecks,  overdrafts  or  securities  of  any  kind, 
given  by  him,  according  to  the  conditions  of  any  such  writings  obliga- 
tory executed  by  him  to  the  mortgagees  as  a  collateral  security,"  the 
instrument  calls  for  written  evidences  of  debt,  signed  or  indorsed  by 
the  mortgagor,  and  can  bo  satisfied  by  no  other ;  and  it  cannot  be  made 
available  as  a  security  for  a  debt  not  in  writing.  Walker  v.  Paine,  31 
Barb.  213. 

In  legal  intendment  a  note,  after  its  indorsement,  is  payable  to  the 
order  of  the  indorsee,  and  such  description  in  a  mortgage  given  to 
secure  it  is  sufficient.  And  in  suit  to  foreclose  the  mortijaffe  when  the 
petition  recites  the  description  of  the  mortgage  as  above,  and  at  the 
same  time  counts  on  the  note  as  payable  to  the  order  of  the  payee, 
parol  evidence  is  proper  to  show  that  the  note  sued  on  is  that  intended 
to  bo  secured  by  the  mortgage.     Aull  v.  Lee,  61  Mo.  160. 

§  6.  Merger  of  indebtedness.  A  court  of  equity  will  consider  a 
conveyance  in  fee  simple  of  the  mortgaged  premises  from  the  mortgagor 
to  the  mortgagee,  to  be  or  not  to  be  a  merger,  according  to  the  intent 
and  interest  of  the  parties  and  the  demands  of  substantial  justice  and 
equity.  Edyerton  v.  Young,  43  111.  464 ;  Lyon  v.  Mcllvaine,  24 
Iowa,  9  ;  Stantons  v.  Thom/pson,  49  N.  11.  272  ;  Mallory  v.  ILitchcock, 
29  Conn.  127.  This  is  the  rule  at  law  as  well  as  in  equity.  Walker 
V.  Barker,  26  Yt.  (3  Deane)  710.  And  the  rule  is  not  affected  by  the 
fact  that  the  mortgage  includes  other  estates,  of  which  the  mortgagee 
is  not  the  owner  of  the  equity  of  redemption.  Ivnowles  v.  Carpenter, 
8  R.  I.  548. 

Where  the  legal  and  the  equitable  estate  both  become  vested  in  the 
same  person  there  will  be  no  merger  of  the  two  estates  in  any  case  if  it  be 
for  the  interest  of  the  owner  to  keep  them  distinct.  Mallory  v.  Hitch- 
cock, 29  Conn.  127;  Polk  v.  Reynolds,  31  Md.  106;  Spencer  v. 
Ayrault,  10  N.  Y.  (6  Seld.)  202;  Wallace  v.  Blair,  1  Grant's  Cases 
(Penn.),  75  ;  Snyder  v.  Snyder,  6  Mich.  470.  In  order  to  protect  the 
mortgagee  against  an  intervening  title,  the  law  will  uphold  the  mort- 
gage, even  when  the  parties  had  undertaken  to  discharge  it,  unless  in- 
justice would  be  done  thereby.  Stantons  v.  Thompson,  49  N.  IT.  272  ; 
WM)  V.  Meloy,  32  Wis.  319.  But  the  owner  of  lands  who  treats  a 
mortgage  upon  the  same,  which  has  been  assigned  to  him,  as  a  valid 
instrument,  and  transfers  it  as  such,  is  estopped  from  insisting,  as  against 
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the  assignee  or  any  one  claiming  under  him,  that  in  his  hands  it  has 
merged  and  disappeared  in  the  fee.  Powell  v.  Smith,  30  Mich.  451. 
And  wlien  a  party  makes  a  mortgage  of  land  by  a  deed  absolute  on  its 
face,  and  the  mortgagee  gives  back  a  bond,  obligating  himself  to  con- 
vey back  the  premises  on  payment  of  the  debt,  free  from  all  incum- 
brances, by  deed  with  full  covenants  of  .warranty,  and  afterward 
acquires  a  tax  title  to  the  premises,  the  court,  on  bill  to  redeem,  will 
allow  the  mortgagee  the  sum  advanced  fur  the  tax  title,  and  require 
him  to  convey  the  whole  title.     Clark  v.  Zaughlin,  62  111.  278. 

The  acquisition  by  a  mortgagee,  after  his  assignment  or  transfer  of 
the  mortgage,  of  the  absolute  title,  does  not  merge  the  mortgage. 
Whits  V,  Hampton,  13  Iowa  (5  With.),  259 ;  Purely  v.  Huntington, 
42  N.  Y.  (3  Hand)  334 ;  1  Am.  Eep.  532.  But  where  the  mortgagee, 
not  having  assigned. his  mortgage,  takes  a  release  of  the  equity  of 
redemption,  the  whole  estate  is  vested  in  him,  and  the  mortgage  is 
extinguished,  unless  the  express  or  implied  intent  of  the  parties,  or 
interest  in  the  mortgagee,  intervenes  to  prevent  the  merger.  Wil- 
helmi  V.  Leonard,  13  Iowa  (5  With.),  330. 

In  the  absence  of  a  special  agreement  to  that  effect,  the  taking  of  a 
new  mortgage  from  the  same  party  and  on  the  same  property  will  not 
merge  or  extinguish  a  prior  mortgage.  Christian  v.  Neivherry,  61  Mo. 
446 ;  Drwry  v.  Briscoe,  42  Md.  154.  And  where  the  purchaser  of 
mortgaged  premises,  sold  on  a  junioi  mortgage,  subsequently  purchased 
the  judgment  and  decree  of  sale  made  on  a  prior  mortgage  foreclosure, 
this  judgment  does  not  thereby  become  merged  in  his  title  to  the  prem- 
ises under  the  first  foreclosure,  nor  prevent  him  from  buying  at  the 
sale,  either  in  his  own  name  or  by  another.  Rawiszer  v.  JIam'dton, 
51  How.  (N,  y.)  Pr.  297.  But  where  a  mortgagor  sells  the  mortgaged 
premises,  subject  to  the  mortgage,  and  a  third  party,  having  purchased 
the  mortgage,  afterward,  through  several  mesne  conveyances,  obtains 
title  to  the  land,  he  thereby  becomes  vested  with  the  estates  of  both 
mortgagor  and  mortgagee,  the  owner  of  the  mortgage  having  acquired 
the  primary  fund  for  its  payment,  which  is  of  value  equal  to  the  mort- 
gage, he  thereby  occupies  the  position  of  one  who  has  effected  a  strict 
foreclosure,  and  the  mortgage  debt  must  be  regarded  as  ]iaid,  and  not 
recoverable  against  the  mortgagor.     Lilly  v.  Palmer,  51  111.  331. 

Where  a  ]>arty,  at  the  ijistance  of  a  mortgagor,  pays  part  of  the  mort- 
gage debt,  l)ut  takes  no  assignment  of  the  mortgage,  he  is  not,  by  such 
])aymoiit,  subrogated  to  the  right  of  the  mortgagee  as  against  a  snbse- 
qiuait  mortgage  ;  to  effect  such  subrogation  there  must  be  something 
more  than  mere  ])ayni('nt,  and  a  silent  receipt  of  the  money  by  the  first 
mortgagee.     Commonwealth  v.  Chesapeake,  etc.,  Canal  Co.,  32  Md- 
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501.  A  conveyance  of  the  mortgaged  i:)remises  to  tlie  mortgagee  by 
the  mortgagor,  after  an  assignment  of  the  mortgage  to  a  third  party, 
does  not  work  a  merger  of  the  mortgage.  White  v.  Hampton,  13  Iowa 
(5With.),  259.  Nor  does  a  subsequent  conveyance  by  the  mortgagee,  al- 
though recorded  before  the  assignment,  operate  as  a  transfer  of  the 
previously  recorded  mortgage,  within  the  recording  acts.  The  assignee 
of  the  recorded  mortgage  holds  a  valid  lien  on  the  land  as  against  such 
subsequent  grantee,  although  the  latter  purchased  without  notice  of 
the  assignment,  and  had  his  deed  first  recorded.  Purdtj  v.  Hiintiruj- 
toii,  42  N.  Y.  (3  Hand)  334  ;  1  Am.  Rep.  532.  The  fact  that  a  mort- 
gagor had  occupied  the  premises  for  many  years,  paid  the  taxes,  and 
regularly  paid  interest,  which  was  received  as  such,  warrants  a  finding 
that  the  mortgage  has  not  been  foreclosed.  Trow  v.  Berry ^  113  Mass. 
139. 

Wliere  a  mortgagee  receives  a  conveyance  of  the  equity  of  redemption, 
his  estate  under  the  mortgage  will  not  merge,  but  will  be  kept  alive 
to  enable  him  to  defend  under  it,  as  against  the  title  of  another, 
acquired  since  the  execution  of  the  mortgage,  and  prior  to  the  convey- 
ance of  the  equity,  if  such  seems  to  be  tlie  intention  of  the  parties  in 
making  the  conveyance,  and  justice  requires  it.  Mulford  v.  Peterson, 
35  N.  J.  Law,  127  ;  Campbelly.  Vedder,  1  Abb.  (N.  Y.)  App.  Dec.  295  ; 
Bess&)'  V.  Hawthorn,  3  Oreg.  129. 

Where  a  mortgagor,  having  a  right  to  redeem,  takes  from  one  who  is 
assignee  of  a  mortgagee  in  possession,  a  lease  from  month  to  month  of 
the  mortgaged  premises,  agreeing  to  pay  a  monthly  rent,  "  and  to  quit 
and  give  up  possession  of  said  premises  upon  demand  at  the  end  of 
any  month,"  he  is  not  estopped  to  set  up  his  right  to  redeem.  It  is  not 
a  necessary  inference  from  the  transaction  that  the  parties  intended  to 
convert  the  assignee's  claim  into  a  legal  title.  Atkinson  v.  Morrissy, 
3  Oreg.  332. 

Where  a  mortgage  is  given  upon  land  to  secure  the  payment  of 
several  notes  maturing  at  different  times,  and  a  foreclosure  and  sale  is 
had  for  a  part  of  the  notes,  leaving  one  note  unpaid,  and  the  holder  of 
the  unpaid  note  becomes  a  purchaser  of  the  mortgaged  premises  and 
receives  a  master's  deed,  the  legal  and  equitable  title  to  the  premises 
will  be  merged,  and  it  will  operate  as  a  satisfaction  of  the  mortgage 
and  the  remaining  indebtedness,  for  the  reason  that  the  purchaser  in 
such  a  case  is  presumed  to  have  bought  the  land  at  its  value  less  the 
unpaid  note.     Robins  v.  Sioain,  68  111.  197. 

Where  the  owner  of  a  prior  mortgage  purchases  the  equity  of  re- 
demption, his  prior  lien  is  not  merged  in  the  title  thus  purchased, 
so  as  to  become  subject  to  a  second  mortgage  given  by  his  vendor,  but 
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where,  after  such  purchase,  the  prior  mortgagee  sold  the  land  at  pri- 
vate sale  to  a  third  party  for  a  price  sufhcient  to  paj^  off  both  mort- 
gages, as  well  as  the  sum  paid  for  the  equity  of  redemption,  his  mort- 
gage was  satisfied  by  such  sale,  and  on  foreclosure  of  the  second  mort- 
gage, equity  will  direct  the  proceeds  of  the  foreclosure  sale  to  be  first 
applied  to  the  payment  of  the  second  mortgage.  Webb  v.  Mel&y,  32 
Wis.  319. 

§  7.  What  title  or  interest  passes.  The  mortgagee  has  no  title 
or  estate  in  the  lands  mortgaged,  but  only  a  lien  for  the  security  of  the 
debt.  Jackson  v.  Lodge,  36  Cal.  28  ;  United  States  v.  Athens  Armory- 
35  Ga.  344 ;  Whitmore  v.  Shiverick,  3  Nev.  288 ;  Clawson  v.  Eich, 
baum,  2  Grant's  Cases  (Penn.),  1 30 ;  The  Trustees  of  Union  College 
V.  Wheeler,  61  K  Y.  (16  Sick.)  88.  But  in  Tennessee,  the  legal  title 
to  the  land  conveyed  passes  out  of  the  mortgagor  and  vests  in  the 
trustee  or  mortgagee,  but  upon  payment  by  the  mortgagor  of  the  debts 
secured  by  the  mortgage  the  legal  title  to  the  property  revests  in  him 
and  the  mortgage  cannot  be  set  up  against  him  in  a  court  of  law  or 
equity.  Carter  v.  Taylor,  3  Head  (Tenn.),  30.  In  Massachusetts  a 
mortgage  of  land  passes  the  grantor's  title  though  only  in  mortgage. 
Murdoch  v.  Chapman,  9  Gray  (Mass.),  156. 

An  assignment  of  a  mortgage  in  the  common  form  passes  only  one's 
interest  as  mortgagee,  and  no  other  interest  which  lie  may  have  in  the 
mortgaged  premises.     Dxtrgin  v.  Busfield,  114  Mass.  492. 

The  assignee  takes  such  interest,  subject  not  only  to  the  latent  equities 
of  the  obligor  and  mortgagor,  but  of  third  persons  having  an  interest 
in  the  mortgaged  premises  who  are  represented  by  the  mortgagor. 
Union  College  v.  Wlieeler,  61  N.  Y.  (16  Sick.)  88  ;  Sims  v.  Hammond, 
33  Iowa,  368;  Mason  \.  Ainsioorth,  58  111.  163;  Twitchell  v.  Mc- 
Murtrie,  77  Penn.  St.  383.  So,  where  a  mortgagee  is  responsible  for 
a  breach  of  trust  committed  by  the  mortgagor,  liis  assignee,  with  notice, 
is  subject  to  the  same  equity  in  enforcing  the  mortgage.  Matheios  v. 
Jleyxoard,  2  S.  C.  239.  And  where  a  mortgagor  of  lands  sells  and 
conveys  the  same  to  a  third  person  subject  to  the  mortgage,  and  such 
grantee  sells  to  the  mortgagee,  the  mortgage  to  be  taken  in  part  pay- 
ment of  the  purcha8e-})rice,  and  to  be  given  \\\>  and  canceled  as  shown 
Vjy  a  written  contract  between  them  to  that  effecit,  and  afterward  the 
mortgagee  assigns  the  mortgage  to  a  person  who  has  notice  of  the 
rights  of  the  vendor,  sucli  {issignee  takes  the  mortgage  subject  to  such 
rights.  Stunner  v.  M^augh,  56  111.  531;  Schafer  v.  lie  illy,  50  N.  Y. 
(5  Sick.)  61. 

An  assignment  of  a  debt  carries  with  it  the  mortgage  made  to  secure 
the  del)t,  and,  f)rdinarily,  wlioever  owns  the  debt  is  likewise  the  owner 
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of  the  mortgage.  K^irtz  v.  SjMnable,  6  Kans.  395  ;  Holmes  v.  Mc- 
Otnty,  44  Miss.  94;  Swartz  v.  Leid,  13  Ohio  (N.  S.),  419  ;  Gower 
V.  Howe,  20  Ind.  390 ;  Herring  v.  Woodhull,  29  111.  92. 

A  party  paying  a  decree  of  foreclosure  becomes  invested  with  the 
rights  of  the  mortgagee  and  the  assignee  in  equity  of  the  mortgage. 
And  although  the  mortgage  is,  in  fact,  paid,  yet  equity  will  require  it 
to  subsist  until  every  party  who  owes  a  duty  under  the  mortgage  shall 
have  discharged  it.  W/ieeler  v.  Willard,  44  Vt.  601.  And  where 
a  party  is  so  related  to  a  mortgage  that  he  is  not  personally  liable  upon 
it,  but  is  obliged  to  pay  it  to  save  his  estate,  and  he  does  pay  it,  the 
payment  will  be  presumed  to  be  made  for  that  purpose,  and  in  such 
3ase  no  assignment  of  the  mortgage  to  the  person  paying  it,  nor  proof 
of  an  intention  on  his  part  to  keep  it  alive,  is  necessary  to  give  him  the 
benefit  of  it.  WalJcer  v.  King^  44  Yt.  640.  So,  the  payee  of  a 
promissory  note,  who  transfers  it  by  indorsement,  and  afterward,  on 
failure  of  payment  by  the  maker,  is  compelled  to  take  it  up,  is  entitled 
to  enforce  a  mortgage  executed  by  the  maker  to  the  indorsee  while  he 
held  the  note  to  secure  it.     O'Hara  v.  Ilaas^  46  Miss.  374. 

A  mortgage  on  lands  which  the  mortgagor  had  previously  contracted 
to  sell  passes  only  his  actual  interest,  and  one  who  acquires  his  title  at 
a  foreclosure  sale  takes  it  subject  to  the  equities  of  the  vendee  in  pos- 
session.    Laverty  v.  Moore,  33  N.  Y.  (6  Tiff.)  658. 

Where  one  executes  a  mortgage  (which  was  duly  recorded)  on 
premises  of  which  he  has  possession  under  a  contract  of  sale,  and  after- 
ward, procuring  a  deed  of  the  premises,  sells  the  same  and  takes  a 
mortgage  thereon  for  the  purchase-money,  which  he  assigns,  assuring 
the  assignee  that  the  mortgage  was  the  first  lien,  the  assignee  will  be 
estopped  from  claiming  a  priority,  although  the  records  show  a  perfect 
chain  of  title  sustaining  his  mortgage.  Crane  v.  Turner,  67  N.  Y.  (22 
Sick.)  437. 

A  conveyance  of  mortgaged  premises,  by  way  of  mortgage,  can 
operate  only  as  an  assignment  of  the  mortgagee's  interest  in  the  mort- 
gage. Central  Bank  \.  6(9/'^Za7?,(^,  18  Md.  305.  The  possession  of  the 
mortgagor  is  not  adverse  to  the  possession  of  the  mortgagee,  so  as  to 
prevent  the  assignment  of  the  mortgage  by  the  latter.  Murray  v. 
Blackledge,  71  N.  C.  492. 

The  execution  of  a  deed  by  the  assignee  of  a  mortgage  to  a  third 
person,  conv,eying  all  the  grantor's  "  estate,  title  and  interest  "  in  the 
mortgaged  premises,  will  not  operate  as  an  assignment  of  the  mortgage. 
The  mortgagee's  interest  is  a  mere  chattel  interest  which  is  inseparable 
from  the  debt  it  was  given  to  secure,  and  will  not  pass  by  a  conveyance 
of  the  land.  Swan  v.  Yaple,  35  lowaj  248. 
YoL.  lY.— 68 
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A  deed  of  trust  executed  by  a  railroad  company  to  trustees,  convey- 
ing certain  lands  in  trust,  to  sell  and  convey  the  same  by  deeds  of  con- 
veyance, and  to  devote  the  proceeds  to  the  payment  of  liabilities  of  the 
company,  vests  the  legal  title  in  the  trustees.  Sautter  v.  MeRae^  15 
Fla.  625  ;    Wilmer  v.  Atlanta,  etc.,  By.  Co.,  2  Woods'  C.  C.  447. 

A  mortgage,  given  to  administrators  to  secure  a  note  given  in  renewal 
of  a  note  secured  by  the  debtor's  mortgage  of  a  part  of  the  same 
premises  to  their  intestate,  is  a  conveyance  to  them  in  their  representa- 
tive character.  WilMns  v.  Sorrells,  45  Ala.  272.  Where  a  person 
mortgages  the  lands  on  which  he  resides,  which  are  part  of  the  public 
domain,  and  subsequently  acquires  the  title  to  the  land,  such  title 
inures  to  the  benefit  of  the  mortgagee.     Christy  v.  Dana,  34  Cal.  548. 

The  mortgagee  in  a  mortgage,  made  to  secure  a  negotiable  promissory 
note  which  was  given  for  the  price  of  intoxicating  liquors,  sold  in  vio- 
lation of  law,  may  convey  a  good  title  thereto  by  assigning  the  same 
with  the  note  before  the  maturity  of  the  note  to  one  who  takes  them 
for  a  valuable  consideration  without  notice.  Taylor  v.  Page,  6  Allen 
(Mass.),  86. 

§  8.  What  property  included.  In  a  mortgage  of  real  estate  will 
be  included  such  articles  as  are  essential  to  the  use  of  the  realty,  have 
been  applied  exclusively  to  use  in  connection  with  it,  are  necessaiy  for 
that  purpose,  and  without  which,  or  similar  articles,  the  realty  would 
cease  to  be  of  value.  Iloyle  v.  The  Plattshuryh  dc  Montreal  7?.  R. 
Co.,  51  Barb.  45  ;  Bond  v.  Cohe.  71  N.  C.  97.  A  mortgage  of  a  lease 
made  by  the  lessee  will  carry  the  fixtures  of  that  property  which  is  in 
lease,  and  the  power  to  remove  which  fixtures  were  in  the  tenant.  Meux 
V.  Jacobs,  7  L.  R.  II.  L.  Gas.  481 ;  S.  C,  13  Eng.  R.  14,  note ;  44  L. 
J.  Ch.  481 ;  23  W.  R.  526  ;  32  L.  T.  (N.  S.)  171.  So,  a  mortgage,*given 
on  a  ditch  or  flume  in  process  of  construction  without  any  special  pro- 
vision, would  include  all  improvements  or  fixtures  then  on  the  line 
located  for  the  flume,  as  well  as  those  which  might  thereafter  be 
put  thereon.  Union,  etc.,  Co.  v.  Murphy,  etc.,  Co.,  22  Cal.  620.  See, 
too.  Ex  parte  Jardine  ;  In  re  McManus  L.  R.,  10  Ch.  App.  1 ;  12  Eng. 
Rep.  743.  And  a  mortgage,  given  to  secure  certain  notes  whereby  it 
was  made  a  lien  on  a  mill  and  machinery  in  said  mill  till  the  payment 
of  said  notes,  would  embrace  machinery  placed  in  the  building  after  the 
raortfra^e  was  given  and  l)etbre  the  notes  were  satisfied.  Johnston  v. 
Morrow,  60  Mo.  339.  So,  too,  a  mortgage  executed  by  a  railroad 
com])any  u])on  its  railroad,  with  tlie  lands,  tracks,  buildings,  privileges 
and  franchises  "  together  with  all  the  locomotives,  tenders,  cars,  carri- 
ages, tools  and  machinery  owned  or  thereafter  to  ])e  owned  by  the 
company,  or  in  any  vvay    ])elonging  to  or  appertaining  to  said  road, 
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and  to  be  used  thereon,"  is  valid  in  equity,  in  respect  to  subsequently 
acquired  property,  Benjamin  v.  Tlie  l£lmira,  Jefferson  <&  Canan- 
daiyua  R.  R.  Co.,  49  Barb.  441  ;  Philadelphia,  etc.,  R.  R,  Co.  v, 
Woeljyper,  64  Penn.  St.   366 ;  3  Am.  Rep.  596. 

A  mortgage  by  a  railroad  company  of  "  all  the  present  and  future  to 
be  acquired  property  of  the  company,  including  the  right  of  way  and 
land  occupied,  and  all  i-ails  and  other  materials  used  therein  or  procured 
therefor,"  includes  the  rolling  stock  of  the  road.  Pullan  v.  Cincin- 
nati, etc.,  R.  R.  Co.,  4  Biss.  35 ;  Iloyle.  v.  The  Plattshiorgh  and  Mon- 
treal R.  R.  Co.,  51  Barb.  45. 

A  mortgage,  to  secure  advances  to  enable  the  mortgagor  to  erect  a 
building,  of  "  all  his  inght,  title  and  interest,  which  he  now  has  in  the 
foundation  or  stone  works  of  said  building,  and  which  he  may  have  in 
and  unto  said  building,  during  its  erection  and  completion  and  after  it 
is  completed,"  passes  the  land  on  which  the  building  stands.  Greenwood 
V.  Murdoch,  9  Gray  (Mass.),  20. 

Where  a  certain  undivided  interest  in  real  estate  was  bequeathed  to 
a  son,  and  a  life  interest  in  certain  other  real  estate  to  the  widow,  with 
directions  that  after  her  death  it  be  sold  and  a  distributive  share  given 
to  the  son,  it  was  held  that  a  mortgage  executed  by  the  son  before 
the  death  of  the  widow,  embracing  all  the  right,  title  and  interest  in 
the  property  bequeathed  to  him  by  the  father,  did  not  embrace  the 
property  included  in  the  widow's  life  estate.  Ilaaft  v.  Duncan,  40 
Iowa,  254. 

The  share  of  the  grandchild  of  one  of  the  daughters  of  the  declarant, 
to  which  he  was  entitled  as  heir-at-law  of  his  sister,  under  a  certain  de- 
claration of  uses,  was  held  not  to  be  embraced  by  the  terms  of  a  deed 
of  mortgage  from  him  to  other  parties  where  those  terms  were  con- 
fined to  "  all  the  interest  he  may  or  will  possess,  either  in  his  own  right, 
or  as  heir-atdaw  of  his  mother,  by  reason  of  all  or  any  of  the  deeds, 
conveyances  and  declaration  of  uses  "  mentioned  in  the  deed  of  mort- 
gage.    McPherson  v.  Snov)den,  19  Md.  197. 

A  house  when  removed  from  mortgaged  land  is  no  longer  subject  to 
a  mortgage  lien.     BucJcout  v.  Stoift,  27  Cal.  433. 

§  9.  What  indebtedness  secured.  A  mortgage  is  security  only  for 
the  debt  thereby  secured,  and  cannot  be  held  for  other  debts  from  the 
mortgagor  even  as  against  him ;  and  the  mortgagee  will  be  compelled 
to  discharge  the  mortgage  uj)on  the  payment  of  that  debt.  Bearddey 
V.  Tuttle,  11  AVis.  74.  So,  a  mortgage  to  secure  the  mortgagee  from 
all  liability  that  he  may  incur  by  reason  of  his  becoming  surety  or  in- 
dorser  on  the  notes  of  the  mortgagor,  does  not  secure  notes  given  to 
the  mortgagee  for  money  lent  by  him  to  the  mortgagor,  and  as  evidence 
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of  such  loan.  Clark  v.  Oman,  15  Gray  (Mass.),  521.  Koris  a  mort- 
gage given  by  one  person  to  secure  the  payment,  at  maturity,  of  notes 
executed  by  another,  security  for  renewal  notes  substituted  therefor. 
Ayres  v.  Wattson,  57  Penn.  St.  360.  But  a  mortgage  or  other  con- 
veyance made  as  a  security  for  a  debt,  evidenced  by  a  note  or  bond, 
will  operate  as  a  security  for  the  same  continuing  debt,  though  the 
evidence  of  it  is  chaiiged  by  renewal  or  otherwise.  But,  if  one  deed  of 
trust  is  executed  as  a  substitute  for  a  preceding  one,  the  former  will  at 
once  cease  to  have  any  validity  or  effect.  Re  Wymve,  Chase's  Dec.  227; 
Ames  V.  JS'ew  Orleans,  etc.,  R.  R.  Co.,  2  Woods,  206 ;  Appeal  of 
Banh  of  Commerce,  44  Penn.  St.  (8  "Wright)  423.  So,  an  agreement 
between  a  mortgagor  and  a  mortgagee,  that  a  promissory  note  shall  be 
substituted  for  the  notes  to  a  larger  amount  already  secured  by  mort- 
gage, and,  if  paid  at  maturity,  shall  be  considered  a  payment  and  dis- 
charge j9/'6>  tanto  of  those  notes  and  mortgage,  and  that  the  mortgage 
shall  be  held  as  collateral  security  for  the  new  note,  and  not  be  dis- 
charged or  canceled  until  that  is  paid,  does  not  create  a  trust  in,  or  lien 
upon,  the  mortgaged  property  to  secure  its  payment.  Grafton  Bank 
V.  Foster,  11  Gray,  265. 

A  mortgage  securing  certain  payments,  and  the  performance  of  an 
agreement,  also  provided  that  it  should  become  security  for  the  per- 
formance of  a  certain  other  agreement,  should  the  mortgagor  elect  to 
perform  the  second  agreement.  After  the  election  and  notice  by  the 
mortgagor,  such  mortgage  will  become  security  for  the  performance  of 
the  second  agreement,  as  effectually  as  if  the  same  had  been  set  forth 
in  the  mortgage.     Furhish  v.  Sears,  2  Cliff.  454. 

A  mortgage  expressed  to  be  void  in  case  certain  payments  should  be 
made  upon  a  certain  executory  contract  for  the  delivery  of  malt,  "  the 
terms  and  method  to  be  by  notes  of  hand,"  ])ut  to  remain  in  force  if  de- 
fault should  be  made  "  in  the  payment  of  the  money  above  mentioned, 
or  any  of  said  notes,"  is  a  security  not  only  for  the  giving  of  the  notes, 
but  also  for  their  payment  on  maturity.  Blood  v.  White,  100  Mass. 
357. 

A  mortgage  which  provides  that,  upon  the  full  payment  of  the  notes 
described  in  a  certain  other  mortgage  OKecuted  upon  a  given  date,  and 
recorded  upon  a  given  i)age  of  a  specified  volume  of  the  records  of 
another  county,  it  sliall  be  void,  sufficiently  indicates  the  amount  se- 
cured to  put  subsequent  purchasers  upon  inquiry.  Kellogg  v.  Frazier, 
40  Iowa,  502. 

Where  a  mortgage  is  given  to  secure  whatever  amount  of  indebted- 
ness may  at  any  time  tliereafter  exist  from  the  mortgagor  to  the  mort- 
gagee, a  bank,  the  mortgage  is  not  restricted  by  the  proviso  to  the  in- 
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debtedness  of  the  mortgagor  to  the  bank,  arising  from  direct  dealings 
between  them,  but  is  security  also  for  the  amount  of  notes  made  by 
the  mortgagor  to  the  order  of  a  third  person,  and  by  him  indorsed  to 
the  bank  and  discounted  for  him.  First  N'at.  Bank  v.  Byard,  26  N. 
J.  Eq.  255. 

Where  in  place  of  part  of  a  bond  secured  by  mortgage,  for  the  pay. 
ment  of  $500,  in  three  yearly  payments,  to  a  third  person,  after  the 
death  of  the  mortgagee,  a  due  bill  of  the  mortgagor,  payable  to  the 
mortgagee,  at  a  different  date,  is  substituted  by  parol  arrangement 
sometime  after  the  giving  of  the  mortgage,  the  lien  of  the  mortgage 
will  not  be  held  to  cover  such  due  bill,  in  the  absence  at  least  of  a  clear 
showing  that  such  was  the  agreement  when  the  exchange  was  effected. 
Tucker  v.  Alger^  30  Mich.  67. 

A  payment  by  an  indorser  before  protest,  but,  in  order  to  save  the 
notes  from  going  to  protest,  the  maker  having  inf(jrmed  him  that  he 
could  not  and  would  not  pay  them,  is  within  the  purview  of  the  con- 
dition of  a  mortgage  to  pay  the  indorser  all  money  he  might  be  com- 
pelled to  pay,  and  might  pay,  on  account  of  the  indorsement.  National 
State  Bank  v.  Davis,  24  Ohio  St.  190. 

§  10.  Future  advances.  A  mortgage  made  to  secure  future 
advances  is  not  invalid  upon  that  account.  Even  if  the  intent  to  secure 
future  advances  is  not  disclosed  by  the  terms  of  the  instrument,  yet  if 
the  mortgage  is  recorded  and  states  a  specific  sum  which  it  is  intended 
to  secure,  so  as  to  apprise  third  persons  of  the  extent  of  the  lien  which 
may  be  claimed  under  it,  it  is  good  for  subsequent  advances  except  as 
against  persons  acquiring  equities  prior  to  the  time  when  such  advances 
are  made.  Summers  v.  Boos,  42  Miss.  749  ;  2  Am.  Rep.  653  ;  UMeza 
V.  Oeneres,  22  La.  Ann.  285  ;  Farnum  v.  Burnett,  21  N.  J.  Eq.  87 ; 
Bohinson  v.  Williams,  22  N.  Y.  (8  Smith)  380 ;  Com.  Bank  v.  Cun- 
ningham, 24  Pick.  270  ;  Buhhard  v.  Savage,  8  Conn.  215  ;  Foster  v. 
Beynolds,  38  Mo.  553 ;  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  386. 

In  Connecticut  it  is  said  that  such  a  mortgage,  when  recorded,  is  a 
valid  and  fixed  security,  not  affected  by  a  subsequent  mortgage  of  the  same 
property,  though  the  advances  may  be  made  and  the  liabilities  assumed 
after  the  record  of  such  later  mortgage.  But  where  it  is  optional  with 
the  mortgagee  to  make  the  advances  or  not,  and  he  has  actual  notice  of 
a  later  mortgage  upon  the  same  property  for  an  existing  debt  or 
liability,  such  later  mortgage  will  take  precedence  of  the  prior  one  as 
to  all  advances  made  after  notice  of  such  later  mortgage.  BosvnU  v. 
Goodwin,  31  Conn.  74  ;  Bolt  v.  Ilopkinson,  3  DeG.  &  J.  177;  S.  C, 
28  L.  J.  Ch.  41  ;  9  H.  L.  Cas.  514.  The  better  rule  would  seem  to  be 
that  a  first  mortarao^ee  for  future  advances  is  bound  to  take  notice  of 
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junior  and  intervening  incumbrances,  in  the  same  manner  as  if  he 
were  about  to  take  a  new  and  independent  liability  from  the  party, 
having  no  reference  whatever  to  the  prior  incumbrance.  Bank  of 
Jlonf(/om-('ri/'s  Appeal,  36  Penn.  St.  170 ;  Jliller  v.  Lockwood,  32  IS". 
y.  (5  Tiff.)  293. 

The  sum  named  as  thef  consideration  of  a  mortgage,  given  as  security 
for  future  advances  or  indebtedness  and  so  stated  therein,  is  of  no  im- 
portance. Miller  V.  Lockwood,  32  N.  Y.  (5  Tiff.)  293.  But  where  it 
is  given  in  bad  faith  for  a  greater  sum  than  is  due,  to  secure  both  a 
present  indebtedness  and  future  advances,  as  a  pretended  security,  the 
mortgage  M'ould  be  invalid.  Tally  v.  Ilarloe,  35  Cal.  302  ;  Griffin  v. 
jyeio  Jersey,  etc.,  Co.,  3  Stoc'kt.  40 ;  Fastiett  v.  Smith,  23  N.  Y.  (9 
Smith)  252. 

"Where  a  mortgage  is  to  secure  future  loans  to  an  amount  certain, 
within  a  time  limited,  and  the  full  amount  is  loaned  and  repaid, 
further  loans  within  the  time  limited  will  be  covered  by  the  mortgage 
as  against  subsequent  purchasers.  Wihon  v.  HiisseU,  13  Md.  494. 
But  a  mortgage,  given  on  the  understanding  that  the  mortgagor  shall 
have  future  credit,  where  the  agent  of  the  mortgagee,  who  took  the 
mortgage,  knew  that  it  would  not  have  been  given  except  upon  that 
understanding,  cannot  be  enforced  for  a  different  purpose  ;  and  where 
no  future  credit  is  given,  and  no  advances  are  made,  the  mortgage  i^ 
without  consideration.  Mizner  v.  Jvitssell.,  29  Mich;  229.  But  the  mort- 
g;ige  would  be  valid  if  the  credit  had  been  given,  to  the  extent  of  the 
credit  given,  or  if  the  advances  were  made  on  the  faith  of  the  mort- 
gage.    Marvin  v.  Chamhers,  12  Blatciif.  495. 

A  mortgage  to  secure  "  future  advances,  for  the  purpose  of  carrying 
on  the  farm  for  the  year  1S70,  in  the  county,"  etc.,  sufficiently  speciiies 
the  debt  to  secure  which  it  is  given.  All-en  v.  Lathrop,  40  Ga.  133. 
The  validity  of  a  mortgage  to  secure  future  advances  is  not  affected  by 
the  fact  that  the  advances  are  to  be  of  building  materials  in  lieu  of 
money.     Brooks  v.  lister,  35  Md.  65. 

A  national  bank,  organized  under  the  national  banking  act  of  June 
3,  1864,  cannot  take  a  mortgage,  uiuler  sections  8  and  28,  upon  re^il 
estate,  as  a  security  for  a  debt  concurrently  created,  or  for  future 
advances.  Kansas  Valley  National  Bank  v.  Ro\oell,  2  Dill.  371.  Vol. 
2,  179. 

A  mortgage  may  be  given  to  secure  the  mortgagee  from  loss  by 
reas#i  of  a  liability  that  he  may  subsequently  incur.  Goddard  v. 
Saivyer,  9  Allen  (Mass.\  78.  So,  a  mortgage  may  be  given  to  indein 
nify  the  mortgagee  for  becoming  surety  orindorser.  TJhler  x.Seviple, 
20  N.  J.  Eq.  (5  C.  E.  Gr.)  288 ;  Clark  v.  Oman,  15  Gray  (Mass.), 
521. 
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§  11.  Interest,  costs,  fees,  etc.  A  provision  in  a  bond  and  mort- 
gage that,  if  default  should  be  made  in  the  payment  of  interest  wlien 
due  and  for  a  certain  number  of  days  thereafter,  the  principal  with 
arrears  of  interest  should,  at  the  option  of  the  mortgagee,  become  due 
immediately,  is  valid.  Ruhens  v.  Prindle,  44  Barb.  336  ;  Mohray  v. 
Leckie,  42  Md.  474  ;  Ilosie  v.  Gray,  71  Penn.  St.  198.  Ante,  Vol. 
3,  414,  161.  Where  such  provision  is  made  in  a  mortgage,  it  is  not 
necessary  that  any  particular  form  of  words  should  be  used  for  the  pur- 
pose of  declaring  such  option.  Harper  v.  Ely,  56  111.  179 ;  Guldenw. 
O'Brien,  7  Phil.  (Penn.)  93.  And  if  the  mortgagee  bring  proceedings, 
on  such  failure  to  pay  interest  to  foreclose  for  the  full  amount  of  the  in- 
debtedness, he  makes  his  election  and  is  entitled  to  foreclose  for  the 
entire  indebtedness.  Kramer  y.  Rebman,'^  lo^\'^  (1  With.),  114.  See, 
too.  Hartley  \.  Tatham,  2  Abb.  (N.  Y.)  App.  Dec.  333.  After  a  default 
has  occurred,  and  the  mortgagee  has  made  his  election  accordingly,  he 
cannot  be  compelled  to  accept,  the  interest  and  waive  the  stipulation. 
Nor  is  he  estopped  from  asserting  his  right  of  election,  by  the  com- 
mencement of  a  foreclosure  suit  prior  to  the  expiration  of  the  time 
after  due  limited  for  the  payment  of  interest,  the  complaint  wherein 
simply  sets  up  a  default  in  the  payment  of  an  installment  of  prin- 
cipal then  due  and  of  the  interest.  Nor  does  he  waive  his  right  to 
elect  by  receiving  the  installment  of  principal.  Malcolm  v,  Allen, 
49  N.  Y.  (4  Sick.)  448.  And  in  an  action  to  foreclose  a  mortgage 
given  to  secure  a  bond  contaiuiug  a  30  days  interest  clause,  where 
the  complaint  alleges  the  non-payment  of  interest  and  the  election 
of  the  mortgagee  that  the  whole  become  due,  an  order  staying  pro- 
ceedings until  further  default  cannot  be  granted  in  the  absence  of 
proof  of  fraud  or  improper  conduct  on  the  part  of  the  plaintiff. 
Bennett  v.  Stevenson,  53  N.  Y.  (8  Sick.)  508. 

Where  a  mortgage  was  recorded  in  full,  and  provided  for  the  pay- 
ment of  interest  during  the  ten  years  of  the  mortgage,  at  the  end  of 
which  the  balance  of  principal  was  to  be  paid,  without  saying  how 
often  during  such  time,  is  sufficient  notice  to  a  purchaser  of  such  prem- 
ises that  some  periodical  payments  of  interest  were  intended.  Ackens 
V.   Winston,  22  N.  J.  Eq.  444. 

The  lien  of  a  mortgage  attaches  equally  for  the  debt  and  for  the 
costs  necessarily  incurred  in  the  enforcement  of  his  rights.  Hurd  v. 
Coleman,  42  Me.  182.  And  it  is  competent  for  the  mortgagor  to 
covenant  to  pay  a  reasonaljle  attorney's  fee  in  case  of  foreclosure,  and 
it  will  be  presumed  tliat  such  fee  is  to  be  in  addition  to  the  costs  given 
by  law.  Hito/woek  v.  Merrick,  1 5  Wis.  522  ;  Cox  v.  Smith,  1  Nev. 
161.     And  a  court  of  equity,  where  a  mortgage  authorizes  the  payment 
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of  the  expenses  of  the  mortgagee,  may  pay  out  of  the  funds  in  hia 
possession  the  taxed  costs,  and  also  such  counsel  fees  in  behalf  of  the 
complainants,  as.  in  the  discretion  of  the  court,  it  may  seem  right  to 
allow.  Bronson  v.  La  Crosse  E.  R.  Co.,  2  Wall.  (U.  S.)  283 ;  Pierce 
V.  Kneeland,  16  Wis.  672. 

A  stipulation  in  a  mortgage  for  two  per  cent  to  cover  attorneys'  fees, 
if  resort  be  had  to  legal  proceedings,  is  made  in  favor  of  the  creditor, 
and  is  collectible  with  the  principal  debt.  Simon  v.  Haifieigh,  21 
La.  Ann.  607 ;  Itaioson  v.  Hall,  56  Me.  142.  But  wdiere  a  mortgage 
deed  empowers  the  mortgagee  in  the  usual  manner  to  sell,  rendering 
the  sui-plus  moneys  to  the  mortgagor,  after  deducting  the  costs  of  the 
sale,  and  also,  $100  as  an  attorney's  fee,  should  any  proceedings  be 
taken  to  foreclose  this  indenture,  such  fee  cannot  be  recovered  upon  a 
foreclosure  in  equity.     Sage  v.  Riggs,  12  Mich.  313. 

A  reasonable  attorney's  fee  in  case  of  foreclosure  may  be  stipulated 
for  by  an  agreement  subsequent  to  the  mortgage,  and  recovered  in  the 
foreclosure  suit.     Rice  v.  Cribh,  12  Wis.  179. 

Where  in  an  act  of  mortgage  it  is  stipulated  that,  in  the  event  of 
the  note  not  being  paid  at  maturity,  the  attorney's  fees  for  collection 
shall  be  paid  by  the  debtor,  if  the  suit  for  the  collection  of  the  note  is 
unnecessarily  brought,  the  fees  cannot  be  secured  by  the  creditor. 
Alexandrie  v.  Saloy,  14  La.  Ann.  327. 

A  covenant  in  a  mortgage  for  the  payment  by  the  mortgagor  of  all 
taxes  that  may  be  assessed  upon  the  premises  therein  described  cannot 
be  enforced  after  the  mortgage  debt  is  discharged.  Hitchcock  v. 
Merrick,  18  Wis.  357.  See,  further,  regarding  interest,  fees,  etc.,  post, 
558,  Art.  IV,  §  9. 

§  12.  Performance,  etc.  A  tender  and  a  refusal  of  the  amount  due 
on  a  mortgage  before  foreclosure,  though  after  the  law  day,  and  though 
the  tender  be  not  always  kept  good,  discharges  the  lien.  Kortright  v. 
Cody,  21  N.  Y.  (7  Smith)  343 ;  GolumUan  Build.  Assoc,  v.  Crump, 
42  Md.  192 ;  Potts  v.  Plaisted,  30  Mich.  149.  But  in  view  of  the 
serious  consequences  to  the  holder  of  a  mortgage  on  his  refusal  of  a 
tender,  and  of  the  strong  temptation  to  contrive  merely  colorable  or 
sham  tenders,  not  intended  in  good  faith,  the  evidence  should  be  full, 
clear  aiid  satisfactory  that  the  tender  was  made  in  good  faith,  and  was 
understood  by  sn(;h  lioldcr  to  bo  a  pi:csent,  altsolute  and  unconditional 
tender,  intended  to  be  in  full  payment  and  extinguishment  of  the 
mortgage  and  not  dependent  upon  his  first  executing  a  receipt  or  dis- 
charge, or  any  other  contingency.     Potts  v.  Plaisted,  30  Mich.  149. 

Where  a  check  upon  a  bank  for  the  amount  of  the  interest  due  upon  a 
mortgage,  tendered  by  the  niortgagoi-  to  the  mortgagee  in  payment  of 
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such  interest,  is  returned  promptly  to  the  mortg'agor  as  not  a  legal 
tender,  with  the  information  that  the  interest  must  be  paid  at  the 
residence  of  the  creditor  immediately,  or  he  will  proceed  to  foreclose 
the  mortgage  for  both  principal  and  interest,  and  the  debtor  has  ample 
time  to  act  on  this  information  before  the  principal  of  the  mortgage 
will  become  due  for  non-payment  of  the  interest,  but  chooses  to  regard 
a  tender  he  had  made  of  the  interest  to  a  person  not  authorized  to 
receive  it,  and  by  whom  it  was  refused  on  that  express  ground,  as  a 
valid  tender  ih  law,  equity  will  not  relieve  him  from  the  position  in 
which  he  has  voluntarily  placed  himself.  Grussy  v.  Schneider^  50 
How.  (N.  Y.)  Pr.  134. 

The  holder  of  a  mortgage  to  whom  a  tender  is  proposed  to  be 
made  is  entitled  to  a  reasonable  opportunity  to  look  over  the  mortgage 
and  accompanying  papers  to  calculate  and  ascertain  the  amount  due ; 
and  if  such  papers  are  not  present,  he  must  be  allowed  a  reasonable 
time  to  get  them  and  to  make  the  calculation;  he  is  not  bound  under 
the  penalty,  or  at  the  hazard  of  losing  his  entire  debt,  to  carry  at  all 
times  in  his  head,  the  precise  amount  due  on  any  particular  day.  Potts 
V.  Plaisted,  30  Mich.  149. 

In  New  Jersey  the  rule  is  that  an  unaccepted  tender  of  money 
secured  by  a  mortgage  on  land,  made  after  the  day  prescribed  for  pay-: 
ment,  does  not  impair  the  hen  of  the  mortgage.  Such  tender  is 
neither  a  performance  of  the  condition,  nor  a  satisfaction  of  the  debt; 
and  its  only  effect  is  to  stop  the  running  of  interest,  and  to  subject  the 
mortgagor  to  the  necessity  of  resorting  to  his  remedy  in  equity. 
Shields  v.  Lozew,  34  K.  J.  Law,  496  ;  3  Am.  Rep.  256. 

A  mortgage  is  made  void  by  a  performance  of  the  condition  and  no 
release  or  discharge  is  necessary,  nor  can  the  mortgage  be  continued 
in  force  by  a  parol  agreement.  Merrill  v.  Chase,  3  Allen,  339 ; 
Hoyle  V.  Casabat,  25  La.  Ann.  438  ;  Griffin  v.  Lovell,  42  Miss.  402 ; 
DoTvnelly  v.  Svmonton,  13  Minn.  301.  But  payment  to  a  mortgagee 
does  not  extinguish  the  mortgage  debt,  if  such  is  not  the  intention  of 
the  parties  to  the  payment.  Wew  Bo/ven  Savings  Bank  v.  McPartlan, 
40  Conn.  90 ;  Peck  v.  Minot,  3  Abb.  (N.  Y.)  App.  Dec.  465.  So  the 
renewal  of  a  note  secured  by  mortgage  is  not  such  a  payment  as  will 
discharge  the  mortgage,  unless  so  intended.  Parkhurst  v.  Cumniings, 
56  Me.  155.  And  the  deposit  of  the  amount  of  a  mortgage  in  a  bank, 
with  notice  to  the  mortgagee,  who  thereupon  receipted  the  bond  and 
canceled  the  mortgage  of  record,  is  not  a  payment,  where  ten  days 
afterward  the  bank  stopped  payment,  and  the  money  not  having  been 
drawn  out,  the  receipt  was  canceled  and  a  memorandimi  was  apj)ended 
to  the  record  that  the  cancellation  was  entered  by  mistake  by  the 
YoL.  lY.— 69 
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mortgagee.  Middlesex  v.  Thomus,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  39. 
And  the  rule  that  payment  by  a  mortgagor  is  an  extinguishment 
does  not  obtain  where  the  payment  is  of  an  incumbrance  existing  be- 
fore the  conveyance  to  him.     Abbott  v.  Kasson,  72  Penn.  St.  183. 

Where  a  married  woman  joins  her  husband  in  the  execution  of  a 
mortgage,  given  to  secure  the  purchase-money  of  land,  and  rehnquishes 
her  dower  therein,  and,  afterward,  during  the  life-time  of  the  husband, 
his  assignee  sells  all  his  property,  including  the  mortgaged  premises, 
and  with  the  proceeds  pays  off  the  mortgage,  the  wife's 'right  to  dower 
in  the  mortgaged  premises  is  revived.  Atkinson  v.  Stewart,  46  Mo. 
510 ;  Hitchcock  v.  Harrington,  6  Johns.  290. 

A  sufficient  lapse  of  time  in  certain  cases  will  raise  a  presumption  of 
payment  of  the  mortgage,  especially  against  the  mortgagee  or  his 
assignee  in  possesssion.  Buchmaster  v.  Kelley,  15  Fla.  180.  But  when 
a  mortgagor  has  retained  possession  of  the  mortgaged  premises  for  more 
than  twenty  years  after  the  execution  of  the  mortgage  and  has  acknowl- 
edged the  debt  and  paid  interest  upon  it  within  twenty  years,  there  is  no 
presumption  that  the  debt  is  discharged.  Howard  v.  Hildreth,  18  N. 
H.  105 ;  Wright  v.  Eaves,  10  Kich.  Eq.  (S.  C.)  582.  Nor  wUl  the 
presumption  be  raised  although  the  mortgagee  or  his  assigns  are  in  pos- 
session when  the  mortgagor  became  insolvent  and  died  before  the  debt 
fell  due,  and  his  vendee  of  the  equity  of  redemption  also  became  insolv- 
ent and  removed  from  the  State,  never  afterward  returning.  Brobst 
V.  Brock,  10  Wall.  519.  But  the  presumption  of  payment  of  a  mort- 
gage, arising  from  the  lapse  of  over  twenty  years  from  the  time  when 
the  mortgage  money  became  due,  will  not  be  repelled  by  proof  of  a 
payment  made  by  the  mortgagor  after  he  has  sold  nd  conveyed  the 
mortgaged  premises  to  another  person,  so  far  as  the  purchaser  and 
those  claiming  under  him  are  concerned.  The  N.  T.  Li^e  Ins. 
<&  Trust  Co.  V.  Covert,  29  Barb.  435  ;  6  Abb.  (N.  S.)  154  ;  3  Abb.  Ct. 
App.  350 ;  3  Trans.  App.  24.  A  payment  by  a  mortgagor  to  the 
holder  of  the  mortgage,  made  and  received  as  a  premium  for  an 
extension  of  the  time  for  payment  of  the  principal  of  the  mortgage, 
should  be  credited  on  the  mortgage  as  of  the  time  when  the  pay- 
ment was  made.  Laing  v.  Martin,  26  N.  J.  Eq.  93 ;  Church  v. 
Maloy,  9  Ilun  (N.  Y.),  148 

Each  installment  of  a  mortgage  payable  in  installments  is  so  far 
separate  from  the  rest  under  the  statute,  that  payment  before  decree, 
in  a  suit  to  foreclose  for  a  single  installment,  puts  an  end  to  the  suit. 
Brown  v.  Thompson,  29  Mich.  72.  Money  paid  to  a  mortgagee  by  an 
insurance  company  under  its  agreement  with  the  mortgagor,  cannot  be 
applied  by  him  to  the  payment  of  the  debt  before  it  is  due,  without 
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the  mortgagor's  consent.  Gordon  v.  Ware  Sa/oings  Ba/nk,  115  Mass. 
588.  But  a  payment  upon  a  bond  and  mortgage  made  by  the  mort- 
gagor to  the  mortgagee,  after  an  assignment  ^thereof  by  the  latter, 
when  made  in  good  faith,  without  notice,  actual  or  constructive,  of 
the  assignment,  is  valid.  Van  Keuren  v.  Corkins^  Q^  N.  Y.  (21 
Sick.)  77. 

§  13.  Correcting,  reforming,  etc.  A  mortgage,  the  release  whereof 
is  obtained  by  fraud,  will  be  reinstated  both  as  against  the  mortgagor 
and  a  purchaser  from  him  with  notice  of  the  mortgage,  if  no  new 
rights  have  intervened  in  favor  of  the  purchaser  since  the  release. 
Ellis  V.  Lvndley,  37  Iowa,  334 ;  Steblins  v.  Howell,  4  Abb.  (K.  Y.) 
App.  Dec.  297  ;  1  Keyes,  240.  So,  too,  if  the  release  is  given  through 
mistake  {Bruse  v.  Nelson,  35  Iowa,  157) ;  or  the  release  be  dependent 
upon  a  condition  which  had  not  been  fulfilled.  Wood  v.  McClughan,  4 
T.  &  C.  (N.  Y. )  420.  But  when  a  mortgage  has  been  once  paid,  and  the 
lien  discharged,  the  parties  cannot  restore  the  lien,  to  the  prejudice 
of  third  persons  who  -  are  their  incumbrancers.  Angel  v.  Boner,  38 
Barb.  425.  Yet  a  purchaser  of  real  estate  incumbered  by  a  mortgage 
whose  deed  from  the  mortgagor  was  subject  to  the  mortgage,  which 
the  said  purchaser,  by  a  clause  in  the  deed,  assumed  and  agreed  to  pay 
as  part  of  the  consideration,  and  who  had,  subsequently,  actually  paid 
the  mortgage  to  the  mortgagee,  may,  nevertheless,  having  taken  an 
assignment  thereof  in  blank  at  the  time  of  payment,  reissue  such  mort- 
gage to  his  creditor  in  payment  of  a  debt,  by  filling  up  the  blank  in 
the  assignment  with  such  creditor's  name,  so  as  to  bind  the  lands  in 
the  hands  of  a  subsequent  purchaser  from  him  with  warranty.  Kel- 
logg V.  Ames,  41  N.  Y.  (2  Hand)  259.  In  a  late  case  where  the  com- 
plainant was  induced  to  exchange  with  the  defendant  mortgages,  in 
part  for  bonds,  upon  false  and  fraudulent  representations  of  the  de- 
fendant as  to  the  value  of  the  bonds  which  proved  to  be  worthless,  the 
defendant  knowing  at  the  time  of  the  agreement  for  the  exchange  that 
the  complainant  would  not  make  it  without  just  such  assurances  as  to 
their  value  as  defendant  made,  and  the  mortgages  being  thereupon  can- 
celed and  the  defendant  thus  securing  a  title  to  the  property  upon 
which  they  were  a  lien,  free  from  the  incumbrance  of  the  mortgages, 
it  was  held  that  the  incumbrance  of  the  mortgages  should  be  re- 
established.    Stover  V.  Wood,  26  N.  J.  Eq.  417. 

§  14.  Cancellation.  When  the  debt  is  satisfied  by  the  mortgagor, 
he  is  entitled  to  have  the  bond  and  mortgage  delivered  up  to  him  and 
canceled.  Matter  of  Coster,  2  Johns.  Ch.  503 ;  Knox  v.  Johnston,  26 
Wis.  41.  A  mortgage  is  discharged  by  the  payment  of  the  debt,  though 
the  discharge  is  not  entered  upon  the  record.     McNair  v.  Picotte,  33 
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Mo.  57;  Merrill  v.  Chase,  3  Allen,  339;  Eatfidd  v.  ReynoMs,  34 
Barb.  612 ;  Perkins  v,  Sterne,  23  Tex.  561.  But  the  taking  of  a  new 
note  and  mortgage,  merely  as  collateral  or  additional  security  of  a  debt 
already  secured  by  note  and  mortgage,  does  not  operate  as  an  extin- 
guishment or  satisfaction  of  the  debt,  evidenced  by  the  old  note  and 
mortgage,  unless  superior  equities  have  intervened.  Clssna  v.  Haines, 
18  Ind.  496  ;  Flower  v.  Elioood,  'o^  Bl.  438.  Nor  does  the  surrender 
of  a  note  secured  by  a  mortgage  and  the  taking  of  a  new  note  for  the 
balance  due  operate  as  a  discharge  of  the  lien.  Lippold  v.  Held,  58 
Mo.  213  ;  Swan  v.  Yaple,  35  Iowa,  248.  But  a  voluntary  giving  up 
and  satisfaction  of  a  mortgage,  and  taking  the  note  of  a  third  party  in 
lieu  thereof,  is  a  relinquishment  of  the  mortgage  lien  and  a  surrender 
of  the  mortgage.  Mattix  v.  Weand,  19  Ind.  151.  But  if  the  mortgage 
is  procured  to  be  delivered  up  by  the  fraud  of  the  mortgagor,  it  will 
be  reinstated.  Grimes  v.  Kimball,  3  Allen  (Mass.),  518.  Where  the 
mortgagee  purchases  the  mortgaged  premises,  and  receives  a  deed  in 
fee  simple,  paying  a  part  of  the  consideration,  by  the  delivery  of  the 
note  which  the  mortgage  was  given  to  secure,  to  the  maker,  such  mort- 
gage is  thereby  paid  off  and  extinguished,  and  has  no  effect  either  in 
law  or  in  equity,  although  it  may  appear  uncanceled  on  the  record. 
Jennings'  Lessee  v.  Wood,  20  Ohio,  261. 

Equity  will  keep  an  incumbrance  alive  or  consider  it  extinguished,  as 
will  best  serve  the  ends  of  justice  and  the  actual  and  just  intent  of  the 
party.  Goulding  v.  Bunster,  9  Wis.  513  ;  Champney  v.  Coope,  32  N. 
Y.  (5  Tiff.)  543  ;  S.  C,  34  Barb.  539.  The  right  to  the  money  secured 
by  a  mortgage  being  personal,  either  one  of  several  mortgagees  can 
receive  the  same  and  discharge  the  right  to  recover  it  of  the  mortgagor. 
People  V.  Keyser,  28  N.  Y.  (1  Tiff.)  226.  The  entering  of  a  discharge 
of  a  mortgage  by  the  mortgagee  does  not  of  itself  discharge  the  debt, 
but  the  security  only.  Sherwood  v.  Dunibar,  6  Cal.  53.  But  any  act 
which  discharges  a  note  secured  by  a  mortgage  discharges  also  the 
mortgage.  Sherman  v.  Sherman,  3  Ind.  337 ;  Fisher  v.  Otis,  3  Penn. 
(Wis.)  78. 

A  mortgage  is  not  extinguished  by  the  performance  of  an  agreement 
by  a  mortgagor  to  pay  the  mortgagee  a  sum  equal  to  the  amount  of 
his  debt,  if  he  would  assign  the  mortgage  to  the  mortgagor's  attaching 
creditor  as  security  instead  of  the  attachment.  The  mortgage  can  be 
enforced  by  the  creditor,  although  for  a  temporary  purpose  he  had 
re-assign cd  it  to  the  mortgagee,  who  afterward  assigned  it  back  again. 
Sheddy  v.  Oeran,  113  Mass.  378.  A  mere  stranger  who  voluntarily 
pays  off  a  mortgage,  but  who  fails  to  take  an  assignment,  and  allows 
the  mortgage  to  be  canceled  and  discharged,  cannot  afterward  come 
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into  equity,  and,  in  the  absence  of  fraud,  accident  or  mistake,  have  the 
mortgage  re-instated  and  liimself  substituted  in  the  place  of  the  mort- 
gagee.    Quy  V.  Du  Uprey^  16  Cah  195, 

Satisfaction  and  discharge  by  payment  of  a  mortgage,  made  and  held 
as  collateral  security  for  the  payment  of  a  previous  mortgage,  is  a  pay- 
ment upon  the  principal  debt,  for  prima  facie  there  is  nothing  else 
upon  which  the  money  paid  could  apply.  Prouty  v.  Eaton,  41  Barb. 
409.  And  the  discharge  of  a  mortgage  of  record,  and  the  possession 
of  the  instrument,  with  the  accompanying  bond,  canceled,  by  one  not 
the  mortgagor,  but  the  owner  of  land  charged  with  its  payment,  is 
prima  facie  evidence  of  the  payment  by  such  holder,  Braman  v. 
Bingham,  26  K.  Y.  (12  Smith)  483.  A  release  of  a  mortgage,  pro- 
cured under  a  promise  to  pay,  is  inoperative  until  the  mortgage  debt  is 
paid.     Hale  v.  Morgan,  68  111.  244. 

It  will  be  presumed  that  a  mortgage  has  been  satisfied,  or  become 
barred  by  lapse  of  time,  where  the  mortgagor  and  his  assigns  have  held 
and  enjoyed  the  mortgaged  estate  for  more  than  seventy  years,  and  no 
claim  under  the  mortgage  had  been  set  up.  Atkinson  v.  Patterson,  46 
Yt.  750.  But  the  mere  recovery  of  a  judgment  on  sci.  fa.  to  fore- 
close a  mortgage  will  not  extinguish  the  relation  of  mortgagor  and 
mortgagee,  nor  discharge  either  the  note  or  mortgage.  RocTcvoell  v. 
Servant,  63  111.  424.  The  mortgage  was  discharged,  where  the  owner 
thereof  made  an  unwritten  agreement  with  the  mortgagor,  to  satisfy  it 
if  he  would  discharge  a  disputed  claim  of  an  estate,  of  which  the 
mortgagor  was  sole  beneficiary,  by  will,  against  a  third  person ;  and  the 
latter,  with  approval  of  the  executor  of  the  estate,  gave  a  receipt 
for  the  claim,  and  released  the  executor  from,  and  indemnified  him 
against  all  liabilities  of  the  estate.  Griswold  v,  Griswold,  7  Lans, 
(N.  y.)  72;  52  N.  Y.  (7  Sick.)  631.  But  a  verbal  agreement  to 
release  a  mortgage,  to  be  sustained,  should  be  established  beyond 
reasonable  doubt,  and  where  the  evidence  on  such  point  is  con- 
flicting, the  appellate  court  will  not  mterfere  with  the  judgment 
of  the  court  below.  Stevenson  v.  Adams,  50  Mo.  475.  A  court 
of  equity  may  set  aside  the  cancellation  of  a  mortgage,  upon  satis- 
factory proof  that  it  was  pi'ocured  by  fraud  or  done  by  mistake, 
Dudley  V.  Bergen,  23  N.  J.  Eq.  397.  And  a  judgment  creditor  may 
entertain  proceedings  to  cancel  a  mortgage  on  the  creditor's  property. 
Merrick  v.  McCausland,  24  La.  Ann.  256.  And  a  receiver,  authorized 
to  execute  upon  payment  formal  satisfaction  and  discharge  of  mort- 
gages in  his  hands  as  such  officer,  has  authority  to  receive  payment  of 
the  amount  secured  by,  and  to  satisfy  a  mortgage,  although  the  same  be 
not  due  at  the  time.     Hermann  v.  Glarkson,  64  N.  Y.  (19  Sick.)  171. 
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An  agreement  by  a  mortgagee  to  go  into  partnership  with  the  mortgagor 
and  to  cancel  a  mortgage  held  on  the  premises  where  the  business  is  to 
be  carried  on,  as  the  mortgagee's  share  of  the  capital,  if  abandoned 
before  the  next  payment  of  interest  becomes  due,  does  not  amount  to 
an  agreement  to  extend  the  time  of  payment  of  the  interest  so  as  to 
save  a  forfeiture  of  credit  incurred  by  the  non-payment  of  interest. 
Fausel  v.  Schabel,  22  N.  J.  Eq.  126. 

When  a  mortgage  or  deed  of  trust  is  duly  recorded,  the  person  whose 
property  is  incumbered  thereby  is  entitled,  upon  fidly  paying  and  satis- 
fying the  debt,  to  secure  which  such  mortgage  or  deed  of  trust  was  given, 
to  have  satisfaction  of  the  same  entered  upon  the  margin  of  the  record. 
And  a  mortgagee  or  trustee  who  fails  or  refuses,  when  duly  requested, 
to  enter  up  such  satisfaction,  or  to  execute  a  deed  of  release,  is  liable 
in  damages  to  the  party  aggrieved.  Verges  v.  Gihoney,  47  Mo.  171 ; 
Sherwood  v.  Wilson,  2  Sweeny  (K.  Y.),  684.  A  mortgagee  who  has 
recovered  costs  on  final  decree,  in  a  foreclosure  suit  to  which  he  was  a 
party  defendant,  cannot  be  required  to  cancel  or  release  his  mortgage 
until  such  costs  are  paid.     Lewis  v.  Gonover,  21  N.  J.  Eq.  230. 

Where  a  vendor  agreed  that  upon  a  mill  of  certain  dimensions  being 
built  on  a  lot  sold,  he  would  accept  poKcies  of  insurance  on  it  for  the 
amount  of  another  mortgage  collateral  to  one  given  on  the  property 
sold,  and  he  did  accept  such  policies,  he  cannot  decline  to  enter  satis- 
faction on  such  other  mortgage,  because  the  mill  was  not  of  the  dimen- 
sions contracted  for.     Swain  v.  Seamens,  9  Wall.  254. 

ARTICLE  lY. 

VALIDITY   OF   MORTGAGE. 

Section  1.  In  general.  A  mortgage  to  secure  the  payment  of  a  sum 
of  money  may  be  upheld,  although  there  is  connected  with  it  no  other 
obligation  or  contract  of  the  mortgagor,  or  of  any  other  person  to  pay 
the  same.  Brookings  v.  White,  49  Me.  479.  And  a  mortgage  to 
secure  all  existing  debts,  without  specifying  them,  is  not  invalid  for 
want  of  certainty  in  the  amount  secm'cd.  Mich.  Ins.  Go.  v.  Brown, 
11  Mich.  265. 

Tliough  at  law  a  mortgage  cannot  operate  on  property  not  in  ex- 
istence at  tlic  time  tlie  mortgage  is  executed,  courts  of  equity  will  en- 
force Hpecific  execution  of  contracts,  and  give  relief  in  numerous  cases 
of  agreements  relating  to  lands  and  things  in  action,  or  to  contingent  in- 
terests or  expectancies,  upon  tlie  maxini  tliat  equity  considers  tliat  done 
wliicli,  being  agreed  to  be  done,  ought  to  be  done.  Sillers  v.  Lester, 
48  Miss.  513 ;  St&oena  v.  Buffalo,  etc.,  B.  B.   Co.,  45  IIow.  (N.  Y.) 
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Pr.  104;  Pierce  v.  Milwaukee^  etc.,  R.  B.  Co.,  24  Wis.  551 ;  1  Am. 
Eep.  203 ;  Morrill  v.  Noyes,  56  Me.  458.  So,  a  mortgage  upon 
an  existing  railroad  may  be  extended  to  rolling  stock  to  be  subse- 
quently acquired,  if  an  intent  to  acquire  such  stock  and  to  bold 
it  subject  to  the  mortgage  is  sufficiently  expressed.  Morrill  v.  Noyes, 
56  Me.  458;  Weetjen  v.  St.  Paul  c&  Pacific  R.  R.  Co.,  4  Hun 
(N.  Y.)>  529 ;  Piarce  v.  Milwaukee,  etc.,  R.  R.  Co.,  24  Wis.  551 ;  1 
Am.  Rep.  203.  A  mortgage,  given  when  the  mortgagor  has  but 
an  inchoate  title,  may  become  fully  operative  on  maturity  of  the 
title.  Crorrypton  v.  Pratt,  105  Mass.  255.  But  a  mortgage  executed 
on  land  acquired  under  the  pre-emption  laws  of  Congress,  in  accord- 
ance with  an  agreement  made  by  the  pre-emptor  before  such  acquire- 
ment, is  void,  except  in  favor  of  a  hona  fide  purchaser  for  value. 
Woodbury  v.  Dorma/ix,  15  Minn.  338. 

An  instrument  ■  should  be  given  the  effect  intended  by  the  parties. 
So,  a  mortgage  executed  to  the  commissioner  of  a  school  fund,  after 
the  abolition  of  the  office,  but  to  secure  a  loan  from  that  fund,  will  be 
sustained  upon  the  ground  that  the  mortgagor  was  estopped  from  de- 
nying the  official  character  of  the  grantee.  Floyd  Co.  v.  Morrison, 
40  Iowa,  188.  So,  too,  where  an  execution  of  a  power  is  defective 
through  mistake,  but  the  object  sought  by  the  execution  has  been  ob- 
tained, equity  will  interfere  to  protect  the  party  furnishing  the  consid- 
eration for  which  the  power  is  executed  from  loss  by  reason  of  the  de- 
fect. Beatty  v.  Clark,  20  Cal.  11.  The  validity  of  a  mortgage,  or 
the  remedy  upon  it,  is  not  affected  by  the  fact  that  the  remedy  at  law 
upon  the  note  which  accompanied  the  mortgage  was  barred  by  the 
statute  of  limitations.     Powell  v.  Smith,  30  Mich.  451. 

To  avoid  a  mortgage  alleged  to  be  given  to  compound  a  felony,  it 
should  appear,  1st,  that  there  was  an  agreement  to  compound  a  felony  ; 
2d,  that  the  mortgage  was  the  result  of  that  agreement,  and  3d,  that 
the  mortgagee  knew  of  the  illegal  consideration,  at  the  time  of  taking 
the  mortgages.    Earl  v.  Clute,  2  Abb.  (N.  Y.)  App.  Dec.  1;  1  Keyes,  36. 

Equity  will  not  permit  a  cotemporaneous  agreement,  as  to  cut  wood 
for  timber,  at  pleasure,  to  be  abused  to  the  prejudice  of  the  mortgage 
creditor.  Emmons  v.  Hinderer,  24  N.  J.  Eq.  39.  Possession  to  oper- 
ate as  notice  should  be  inconsistent  with  the  title.  Staples  v.  Fenton, 
5  Hun  (N.  y.),  172.  Where  a  deed  is  made  to  a  married  woman  and 
"  her  body  heirs,"  as  the  legal  effect  of  the  deed  is  to  give  her  a  life 
estate,  and  there  is  no  restriction  of  alienation,  it  is  competent  for  her, 
by  uniting  with  her  husband,  to  mortgage  her  estate  and  release  her 
homestead,  and  such  a  mortgage  creates  a  valid  lien  upon  her  interest 
in  the  land.     Hosmer  v.  Carter,  68  111.  98. 
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Where  a  State  officer,  without  authority  of  law,  loans  the  money  of 
the  State,  taking  a  mortgage  on  real  property  to  secure  the  money 
loaned,  the  mortgagor  cannot  deny  the  validity  of  the  mortgage; 
neither  can  his  grantees.     StaU  x.  Shaw,  28  Iowa,  67. 

A  mortgage,  given  by  a  pre-emptor  upon  the  land  pre-empted  before 
the  entry,  is  void,  as  forbidden  by  section  13  of  the  act  of  congress  of 
Sept.  4,  1841.     Brewster  v.  Madden,  15  Kan.  249.  • 

Where  one  cultivates  a  farm  under  a  contract  that  he  is  to  receive 
one-half  of  the  crops,  after  deducting  from  his  half  all  advances  made 
by  the  owner  in  furtherance  of  its  cultivation,  he  has  no  interest  or 
share  in  the  crop  upon  which  he  may  give  a  mortgage  lien  to  third 
persons,  except  what  remains  of  the  one-half  after  paying  advances 
made  by  the  owner.     McGee  v.  Fitzer,  37  Tex.  27. 

A  mortgage,  made  during  the  civil  war,  in  the  State  of  Alabama,  is 
viiKd  and  enforceable  in  the  courts  of  that  State  acting  under  the  con- 
stitution and  laws  of  the  United  States,  notwithstanding  it  may  have 
been  based  uj^on  a  loan  of .  confederate  treasury  notes.  Scheihle  v. 
Bacho,  41  Ala.  423. 

A  mortgage  of  the  equitable  title,  made  by  the  vendee  in  possession 
under  a  contract  of  purchase,  and  recorded,  has  as  full  force  and  effect 
against  a  subsequent  mortgagee  as  it  has  against  the  original  vendor. 
Philly  V.  Sanders,  11  Ohio  (N".  S.),  490. 

§  2.  Defects  iu  exeeutiou.  An  unacknowledged  mortgage  is  a 
valid  security  in  the  hands  of  a  mortgagee,  except  as  against  hona  fide 
purchasers  or  incumbrancers  without  notice.  Vichery  v.  Dickson,  62 
Barb.  272;  Ilashill  v.  Sevier,  25  Ark.  152;  Moorey.  Thomas,  1  Oreg. 
201.  But  a  feme  covert  mortgagor  must  acknowledge  or  the  mort- 
gage will  not  be  good  even  between  the  parties.  Perdue  v.  Aldridge, 
19  Ind.  290.  Though  a  mortgage  subscribed  by  but  one  witness,  where 
the  statute  requires  two,  may  be  upheld  and  enforced  in  chancery. 
Moore  V.  Thomas,  1  Oreg.  201. 

A  mortgage,  like  any  other  deed,  to  be  valid  and  operative,  must 
not  only  ])e  signed  and  sealed,  but  it  must  be  delivered  by  the  maker 
and  accepted  ])y  the  mortgagee,  or  by  some  one  legally  acting  for  him. 
Freeman  v.  Peay,  23  Ark.  439.  But  a  deed  of  trust  given  to  secure 
a  note  for  money  loaned  is  valid,  even  though  the  note  was  never  in 
fact  delivered  by  the  borrower  to  the  lender,  if  the  indebtedness  existed 
for  which  the  note  was  to  have  been  given.  Eacho  v.  Cosby,  26  Gratt. 
(Ya.)  112. 

A  mortgage  given  to  secure  the  payment  of  borrowed  money,  and 
dated  on  a  secular  day  of  the  week,  may  be  enforced,  in  Missouri, 
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though  tlie  note  was  mado   and   executed  and  the  money  was  bor- 
rowed on  Sunday.     Gwinn  v.  /Simes,  61  Mo.  335. 

A  mortgage  in  which  the  name  of  the  mortgagee  is  left  blank,  but 
otherwise  correct,  delivered  to  one  as  collateral  security  for  a  loan,  is  of 
no  validity  and  effect,  and  is  not  admissible  as  evidence  of  the  debt. 
Chauncey  v.  Arnold,  24  N.  Y.  (10  Smith)  330. 

§  3.  Defective  description.  A  mortgage  is  not  invalid,  as  to  third 
persons,  on  account  of  uncertainty  in  the  description  of  the  debt  in- 
tended to  be  secm-ed,  when,  upon  the  ordinary  principle  allowing  ex- 
trinsic evidence  to  apply  a  written  contract  to  its  proper  subject-matter, 
the  debt  intended  to  be  secured  may  be  shown,  as  between  the  parties. 
Gill  V.  Pinney,  12  Ohio  (N.  S.),  38 ;  Slieafe  v.  Gerry,  18  N.  H.  24:5. 

A  mortgage  of  lands,  described  as  parts  of  different  sections,  without 
stating  the  township  or  range,  is  void  for  uncertainty.  Boyd  v.  Ellis, 
11  Iowa  (3  With.),  97.  It  is  void  also  if  it  do  not  state  in  what  county 
or  State  the  land  is  situated,  or  at  what  particular  land  office  it  is  sub- 
ject to  entry.  Coclvran  v.  TJtt,  42  Ind.  267.  A  description  by  a 
known  meridian  will  prevail  over  that  by  a  county.  Sichnon  v.  Wood, 
69  111.  329. 

The  unintentional  misstatement  in  a  mortgage  of  the  number  of  the 
city  lot  on  which  it  is  given,  does  not  invalidate  it  between  the  parties, 
or  as  to  subsequent  incumbrancers  with  notice  of  the  misstatement. 
Mervin  v.  Murphy,  35  Tex.  787.  But  where,  by  mutual  mistake  of 
the  parties  to  a  mortgage,  the  description  of  the  property  intended  to 
be  covered  by  the  instrument  contained  the  clause,  "being  the  same 
premises  described  in  a  deed  from  Alpheus  G.  Fuller  to  Holmes 
Amidon,  dated,"  etc.,  "and  recorded,"  etc.;  and  the  premises  described 
in  said  deed  from  Fuller  to  Amidon  were  not  the  premises  intended 
to  be  mortgaged,  the  record  of  the  mortgage  is  not  notice  to  a  subse- 
quent purchaser  of  what  was  intended  to  be  conveyed  by  the  mortgage. 
Simmons  v.  Puller,  17  Minn.  485. 

Where  the  description  in  a  mortgage  states  two  east  and  west  Hues, 
to  run  at  "nearly  right  angles"  to  a  certain  section  line,  it  merely  im- 
plies that  the  east  and  west  lines  of  the  section  do  not  run  due  north 
and  south ;  and  there  is  no  uncertainty  in  the  description  which  would 
render  the  mortgage  void.     Teetshorn  v.  Hidl,  30  Wis.  162. 

An  act  of  mortgage  declaring  the  object  mortgaged  to  be  the  mort- 
gagor's entire  interest  in  a  parish  named,  giving  the  number  of  acres, 
and  mentioning  the  river  near  which  it  lies,  and  by  which  it  is  bounded, 
with  a  reference  to  certain  titles  of  the  mortgagor  to  be  found  in  the 
office  of  the  recorder  of  mortgages  for  the  parish,  sufficiently  describes 
the  property.  National  Bank  v.  Barrow,  21  La.  Ann.  396. 
YoL.  lY.—  70 
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Where  the  description  of  the  granted  premises  in  a  mortgage  is  im- 
perfect, but  authority  is  given  in  the  mortgage  to  the  recorder  to  insert 
the  portion  omitted,  when  obtained,  this  authority  is  equivalent  to  a 
power  of  attorney  to  the  recorder  to  make  such  addition,  and  a  subse- 
quent incumbrancer  cannot  object  that  the  recorder  executed  the  au' 
thority  conferred  upon  him.     Harshey  v.  Blackmarr^  20  Iowa,  161. 

§  4.  Contrary  to  statutes  or  public  policy.  Where  an  original 
bargain  is  contrary  to  the  policy  of  the  law,  a  deed  in  the  nature  of  a 
mortgage,  to  secure  its  performance,  will  not  be  enforced  in  a  court  of 
equity.     Gilbert  v.  Holmes,  64  111,  548. 

§  5.  Capacity  to  mortgage.  A  lessee  of  premises  who  puts  a 
dwelling-house  thereon  by  permission  of  the  owner  of  the  fee,  and 
with  the  right  to  move  off  the  house  at  the  expiration  of  the  lease  if 
the  lessee  complies  with  the  lease,  has  such  an  interest  in  the  realty,  as 
he  may  convey  by  mortgage.  Eagar  v.  Brainerd,  44  Yt.  294.  So,  a 
person  who  erects  improvements  on  real  estate,  under  a  parol  contract 
for  its  purchase,  thereby  acquires  an  interest  in  the  land  to  the  extent 
of  such  improvements ;  and  this  interest  may  be  mortgaged.  White  v. 
Butt,  32  Iowa,  336. 

A  married  woman,  in  Indiana,  may  bind  herself  by  her  mortgage 
to  keep  the  mortgaged  premises  free  from  legal  taxes  and  charges. 
Jones  V.  Schuhneyer,  39  Ind.  119. 

§  6.  Consideration.  The  validity  of  a  deed  of  mortgage  depends 
on  the  genuineness  of  the  debt  which  the  mortgage  is  given  to  secure, 
and  not  upon  the  description  of  the  debt  contained  in  the  deed,  nor 
upon  the  form  of  indebtedness,  whether  by  note  or  otherwise. 
Hodgdon  v.  Sham,non,  44  N.  H.  572.  So,  where  a  mortgage  described 
the  mortgage  debt  as  a  note  of  $1,000  when  no  such  note  had  ever  been 
given,  but  the  mortgagor  was  indebted  to  the  mortgagee  for  goods  sold 
to  the  amount  of  $756,  and  the  latter  had  agreed  to  furnish  additional 
goods  up  to  the  sum  of  $1,000,  and  the  mortgagor  had  offered  to  give 
him  security  for  tlie  whole,  and  made  this  mortgage  for  that  purpose, 
the  mortgage  was  held  void  as  against  a  subsequent  attaching  creditor. 
Bramhall  v.  Flood,  41  Conn.  Q^. 

If  the  consideration  of  a  mortgage  is  made  up  of  several  distinct 
transactions,  some  of  which  are  illegal,  and  that  part  of  the  considera- 
tion whicli  is  legal  can  be  separated,  with  case  and  certainty,  from  the 
illegal,  the  mortgage  is  valid  for  that  part  of  the  consideration  free 
from  illegality.  Feldm/m  v.  GambU,  26  N.  J.  Eq.  494.  The  indorse- 
ment of  a  note  by  one  not  a  party  thereto,  and  the  execution  of  a 
mortgage  by  liim  to  secure  the  note,  must  have  a  new  consideration, 
if  the  indorsement  is  made  and  the  mortgage  executed  after  the  mak- 
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ing  of  the  note ;  but,  if  they  are  cpteraporaneons  with  the  making  of 
the  note,  the  consideration  for  the  note  is  sufficient.  Davidmn  v. 
King,  51  Ind.  224. 

If  a  member  of  a  copartnership  gives  a  mortgage  to  a  lona  jule 
mortgagee,  to  secure  his  individual  debt,  upon  lands  purchased  with 
partnership  money,  and  for  partnership  purposes,  but  deeded  to  the 
partners,  as  individuals,  the  mortgage  will  be  protected  in  equity,  and 
will  have  a  priority  even  over  the  creditors  of  the  firm.  Hiscock  v. 
Phelps,  49  N.  T.  (4  Sick.)  97 ;  Mingus  v.  CoTidit,  23  N.  J.  Eq.  313. 
Otherwise,  if  the  mortgage  is  given  to  secure  an  antecedent  debt,  and 
the  mortgagee  parts  with  no  value,  in  reliance  upon  its  security,  or  if 
he  takes  the  mortgage  with  notice  of  the  facts.  In  such  case  he  takes 
the  mortgage  subject  to  all  equities  superior  to  his  own,  of  any  person 
or  persons  interested  in  the  lands.  Lewis  v.  Anderson,  20  Ohio  St. 
281 ;  Hiscock  v.  Phelps,  49  N.  Y.  (4  Sick.)  97  ;  Mingus  v.  Gondii,  23 
N.  J.  Eq.  313. 

Where  the  rights  of  creditors  do  not  interfere,  a  father  may  make  a 
voluntary  provision  for  his  child,  and  a  mortgage  to  a  trustee  for  this 
purpose  is  deemed  an  executed  contract,  which  is  as  valid,  against  his 
heirs,  as  a  transfer  for  full  pecuniary  consideration  would  be.  Buck- 
Ivn  V.  Bucklin,  1  Abb.  (N.  Y.)  App.  Dec.  242;  1  Keyes,  141. 
Where  a  mortgage  purports  on  its  face  to  have  been  executed  to 
secure  the  payment  of  ten  thousand  dollars,  according  to  the  condition 
of  a  certain  bond,  and  it  appears  that  no  such  bond  was  ever  executed, 
that  fact  is  not  of  itseK  fatal  to  the  claims  of  the  mortgagee,  and 
parol  proof  may  be  received  to  sustain  the  mortgage.  Baldwin  v. 
Raplee,  4  Ben.  433. 

A  mortgage  given  to  secure  a  note  which  was  in  fact  made  in  con- 
sideration of  Confederate  notes  cannot  be  enforced.  Seuseneau  v. 
Saloy,  21  La.  Ann.  305.  And  a  mortgage  given  by  an  heii'  on  her  in- 
dividual property  to  secure  her  one-fifth  part  of  an  annuity  created 
by  her  father  for  the  purchase  of  a  lot  of  slaves,  of  which  she  in- 
herited the  one-fifth,  is  accessory  to  the  principal  obligation  —  the  price 
of  slaves  —  and  cannot  be  enforced.  Lefevre  v.  Raydel,  21  La.  Ann. 
663. 

A  mortgage  may  be  given  to  indemnify  the  mortgagee  for  becoming 
surety  or  indorser.  His  liability  forms  a  suflicient  consideration. 
And  such  mortgage  will  be  vahd  as  against  subsequent  purchasers  or 
incumbrancers.      TJhler  v.  Semple,  20  IST.  J.  Eq.  (5  C.  E.  Green)  288. 

A.  mortgage  given  without  consideration,  for  the  purpose  of  having 
it  sold  by  the  mortgagee  to  raise  money  for  the  mortgagor,  is  not  avail- 
able   against    subsequent  lien-creditors  from  its  date,  but  only  from 
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the  time  money  was  advanced  upon  it,  and  accordingly,  an  assignee^ 
having  notice  that  it  was  so  without  consideration,  is  put  upon  inquiry 
as  to  whether  there  were  liens  intervening  between  its  date  and  his 
purchase.     Mullison's  Estate,  68  Penn.  St.  212. 

For  a  particular  case  in  which  a  mortgage  for  a  fixed  sum,  and  pay- 
able absolutely,  was  held  invalid  for  want  of  consideration,  see  Fisher 
V.  Meister,  24  Mich.  447. 

Where  a  wife  joins  her  husband  in  making  a  voluntary  conveyance 
of  her  own  lands  to  a  third  party  for  the  purpose  of  defrauding  the 
creditors  of  her  husband,  though  it  could  not  have  that  effect  because 
he  had  no  interest  therein,  and  such  third  party  exacts  as  a  condition  of 
reconveying  the  property  to  her,  that  a  mortgage  shall  be  given  him 
on  the  lands  of  the  husband,  such  reconveyance  furnishes  a  sufficient  _ 
consideration  to  uphold  the  mortgage.  Mapes  v.  Snyder,  59  N.  Y. 
(14  Sick.)  450.  And  a  mortgage  given  by  a  married  woman  on  her 
separate  property,  in  payment  of  a  note  given  by  her  husband  for 
money  borrowed  for  use  and  used  by  him  in  improving  such  separate 
property,  upon  an  agreement  to  discharge  such  note,  is  founded  upon  a 
good  consideration.     Caryl  v.  WiUiaTus,  7  Lans.  (N.  Y.)  416. 

A  mortgage  given  by  the  owner  of  premises  to  a  contractor  for 
erecting  buildings  thereon,  at  a  time  when  nothing  was  due  him  by 
the  terms  of  the  contract,  but  with  the  understanding  that  it  should  be 
assigned  to  parties  who  had  filed  a  lien  on  the  buildings  for  materials 
furnished,  on  their  discharging  their  lien,  and  which  Avas  so  assigned, 
and  the  lien  thereupon  discharged,  is  founded  on  a  good  consideration. 
Haden  v.  Buddensick,  4  Hun,  649. 

§  7.  Fraud,  mistake,  misrepresentation.  A  mortgage  given  as 
part  consideration  for  a  sale,  at  the  instance  and  for  the  benefit  of  the 
vendee,  is  not  rendered  void  by  fraud  in  the  sale,  but  is  merely  voidable 
at  his  election ;  and  where  he  has  placed  iiimself  in  sucli  a  position  that 
he  cannot  rescind,  though  retaining  his  remedy  for  damages,  the  mort- 
gage will  remain  operative.  Pullman  v.  Alley,  53  N.  Y.  (8  Sick.)  637. 
Tlie  exaction  of  usurious  interest  does  not  invalidate  the  mortgage 
given  to  secure  the  payment  of  the  debt,  nor  impair  the  right  of  the 
mortgagee  to  sell  the  mortgaged  premises  under  a  power  in  the  mort- 
gage. Tlie  court  will,  in  distributing  the  proceeds,  adjust  the  question 
of  interest.  Powell  v.  Hopkins,  38  Md.  1.  And  although  a  party 
has  certified  tliat  a  mortgage  made  by  him  is  good  and  valid,  he  may 
defend  a  foreclosure  suit  brought  by  the  purchaser,  on  the  ground 
that  the  mortgage  was  iisurioiis,  if  the  purchaser  did  not  believe  the 
certificate.  Ehd  v.  Bracken,  38  N.  Y.  Superior  Ct.  7.  That  a 
Bale  made  under  authority  of  a  deed  of   trust  was  postponed   three 
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years  raises  no  presumption  of  fraud  which  will  avoid  it,  when  no 
possession  of  the  land  conveyed,  nor  other  benefit,  is  reserved  to  the 
grantor.  Starke  v.  Eiheridge^  71  N.  C.  240.  Nor  is  the  mere  fact 
that  the  mortgage  recites  a  greater  indebtedness  than  actually  exists  at 
the  time  of  its  execution  conclusive  evidence  of  fraud.  That  must  be 
determined  from  all  the  circumstances.  And  where  a  chattel  mortgage 
duly  recorded  describes  the  property  as  "  twenty  two-year  old  steers  on 
the  same  farm,"  parol  proof  is  admissible  to  identify  the  particular 
cattle,  the  record  being  notice  to  all  subsequent  purchasers  that  the 
mortgagee  had  some  claim  of  right  to  cattle  upon  the  farm.  Bell  v. 
Prewitt,  62  111.  361. 

One  who,  without  notice  of  a  lien,  takes  a  mortgage  to  secure  a  prior 
indebtedness  due  him  by  the  mortgagor,  and  by  the  mortgage  extends 
the  time  of  payment,  is  a  hmia  fide  incumbrancer  for  value,  and  takes 
free  of  an  equitable  lien.  Hale  v.  Omaha  Nat.  Bank^  39  N.  Y.  Supe- 
rior Ct.  207 ;  64  IST.  Y.  (19  Sick.)  550.  A  vendor  of  real  estate,  in 
order  to  defeat  a  mortgagee  of  his  vendee  on  the  ground  of  fraud  in  the 
sale  of  the  property,  must  show  that  the  mortgagee  was  aware  of  the 
fraud  at  the  time  the  contract  of  mortgage  was  made.  Mahler  v.  Mc- 
Clelland, 21  La.  Ann.  579. 

Where  a  mortgage  is  impeached  for  fraud,  in  that  the  execution  of 
it  was  obtained  through  false  and  deceitful  representations,  the  mort- 
gagee may  prove  that  the  mortgagors  executed  the  same  of  their  own 
accord,  and  without  solicitation  on  his,  the  mortgagee's  part,  as  facts 
and  circumstances  disproving  the  allegations  of  fraud.  Blackwell  v. 
Cummings,  68  N.  C.  121. 

A  note  and  a  mortgage  securing  the  price  of  property  sold  through 
the  vendor's  fraudulent  misrepresentations  as  to  its  value  are  not  void. 
Sanborn  v.  Osgood,  16  N.  H.  112. 

Where  one  in  good  faith  and  without  fraud  takes  a  mortgage  from  a 
husband  and  wife  to  secure  a  just  debt,  the  court  will  hesitate  long  to 
set  it  aside,  even  on  proof  that  the  husband  procured  her  execution 
thereof  by  fraudulent  representations,  and  that  she  used  due  diligence 
to  ascertain  its  contents.  Spurgin  v.  Trauh,  65  111.  170.  And  where 
a  wife  had  joined  her  husband  in  conveying  several  parcels  of  her  real 
estate,  and  had  permitted  him  to  receive  and  keep  the  proceeds,  and 
afterward,  at  his  request,  joined  in  conveying  another  parcel,  but  upon 
condition  of  his  making  provision  for  their  daughter,  to  whom  a  note 
and  mortgage  was  then  given  of  larger  amount  than  that  received  for 
the  parcel  last  conveyed,  in  the  absence  of  any  fraud  the  mortgage  was 
valid.     Brooks  v.  Dalrymple,  12  Allen  (Mass.),  102. 

§  8.  Frandiilent  as  to  creditors.    Creditors  of  a  mortgagor  cannot 
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defeat  a  mortgage  given  to  secure  one  of  his  creditors,  simply  on  the 
ground  that  the  mortgage  was  executed  without  the  knowledge  of  the 
mortgagee.  EQs  assent  will  be  presumed.  Ensworih  v.  King,  50  Mo. 
477.  Nor  can  they  avoid  a  mortgage  given  to  pay  first  claims  against 
the  mortgagor,  on  the  groimd  that  it  was  made  with  the  intent  to  hinder 
and  delay  creditors,  unless  it  appear  that  both  the  mortgagor  and  the 
mortgagee  participated  in  the  fraudulent  intent.  Herhelrath  v.  Stodkey, 
63  m.  486.  And  where  the  rights  of  creditors  do  not  interfere,  a 
father  may  make  a  voluntary  provision  for  his  child ;  and  a  mortgage 
to  a  trustee  for  this  pui-pose  is  deemed  an  executed  contract,  which  is 
as  valid  against  his  heirs,  as  a  transfer  for  full  pecuniary  consideration 
would  be.  Bucklin  v.  BucUin,  1  Abb.  (N.  Y.)  App.  Dec.  242 ;  1 
Keyes,  141. 

Where  an  indorsement  on  the  back  of  a  mortgage  to  the  effect  that 
it  shall  cover  property  acquired  after  its  execution  is  made,  for  the  pur- 
pose of  defrauding  creditors,  such  indorsement  is  void,  but  does  affect 
the  validity  of  the  mortgage.  Whited  v.  Pillsbury,  13  Bankr.  Reg. 
241. 

A  mortgage  deed  of  real  estate  is  not  to  be  deemed  fraudulent, 
solely  because  the  note  secured  covers  the  amount  of  a  debt  for  which 
the  mortgagee  is  hable,  nor  because  its  true  character,  as  a  liability,  and 
not  a  debt,  is  not  stated.    Prescott  v.  Hayes,  43  N.  H.  693. 

§  9.  Provision  as  to  foreclosure,  interest,  costs,  etc.  An  agree- 
ment in  a  mortgage  that  it  "  shall  commence  to  foreclose  the  day  after 
each  note  becomes  due,  provided  any  one  remains  unpaid,  and  shall  be 
foreclosed  at  the  end  of  thi*ee  years  from  said  next  day,"  is  wholly  in- 
effectual. Chase  v.  McLellan,  49  Me.  375.  And  a  stipulation  in  a 
mortgage,  by  which  a  mortgagor's  equity  of  redemption  is  to  be  cut  off 
upon  failure  to  perform  the  condition  by  a  certain  particular  time,  is 
void.     Quarternious  v.  Kennedy,  29  Ark.  544. 

A  stipulation  in  a  mortgage  that  upon  default  of  payment  of  any 
installments  of  the  principal  as  therein  provided,  or  the  annually  accru- 
ing interest,  the  whole  sum  to  become  due  and  payable,  and  payment 
to  be  enforced  as  thereinafter  provided,  is  a  legal  and  valid  stipulation 
and  not  in  the  nature  of  a  penalty  or  forfeiture.  Mohray  v.  Leckie, 
42  ]\Id.  474 ;  Valentine  v.  Van  Wagiier,  37  Barb.  60.  AnU,  Vol.  3, 
414. 

Where  a  mortgage  provides  in  express  terms  that  in  case  of  default 
in  payment  the  mortgagor  shall  "  pay  all  costs  of  collection  of  said 
sum  of  money "  and  also  all  "  attorney's  fees,"  a  reasonable  amount 
can  be  recovered  for  attorney's  fees  although  such  amount  does  not 
rest  in  computation,  but  must  be  ascertained  by  evidence  aliimde. 
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Cla/wsmi  V,  Mu7ison,  55  111.  394 ;  Tholen  v.  Duffy ^  7  Kans.  405  ; 
Willio/ms  V.  Meeker^  29  Iowa,  292.  And  a  stipulation  in  a  mortgage 
note  that  the  mortgagee  shall  be  allowed  a  percentage  on  the  amount 
of  the  debt  for  the  expenses  of  collection,  if  obliged  to  bring  suit,  is 
valid,  if  the  sum  allowed  is  reasonable.  McLmie  v.  Ahrams,  2  Nev. 
199.  If  it  is  stipulated  that  a  reasonable  amount  shall  be  allowed  as 
attorney's  fees,  a  reasonable  fee  may  be  recovered  as  part  of  the  costs, 
without  any  averment  in  the  petition  as  to  what  amount  is  a  reason- 
able fee.  Nelson  v.  Everett,  29  Iowa,  184.  So,  a  stipulation  in  a 
mortgage  to  pay  ten  per  cent  attorney's  fees  on  foreclosure,  where  the 
mortgage  debt  is  under  $4,000,  is  valid,  and  the  amount  of  the  fee 
not  80  excessive  that  a  court  of  equity  will  refuse  to  enforce  the  stipu- 
lation therefor.  And  the  taxes  paid  by  the  mortgagee  and  stipulated 
attorney's  fees,  when  included  in  the  judgment,  draw  the  same  rate  of 
interest  as  the  judgment.     Sharp  v.  Barker,  11  Kan.  381. 

Where  a  mortgage  is  made  to  secure  the  payment  of  a  series  of 
notes,  it  is  competent  for  the  mortgagor  to  agree  to  pay  attorney's  fees, 
and  that  on  failure  to  pay  one  of  the  notes,  all  the  notes  shall  become 
due  and  payable.     Jones  v.  Sohulmeyer,  39  Ind.  119. 

A  covenant  in  a  mortgage  that  the  mortgagor  will  pay,  in  addition 
to  the  mortgage  debt,  all  counsel  fees  and  costs  which  the  mortgagee 
may  incur  in  collecting  the  same,  is  not  within  the  prohibition  of  a 
statute  limiting  the  lien  of  a  mortgage  to  the  principal  sum  expressed 
on  the  face  thereof.     Maus  v.  McKellip,  38  Md.  231. 

Where  two  persons  buy  property  together,  and  one  furnishes  all  the 
money,  and  the  other,  to  secure  him  for  one-half  the  money,  mortgages 
other  property,  and  the  two  then  agree  in  writing,  that  the  mortgage 
is  given  for  money  advanced  in  the  purchase,  and  that  in  the  settle- 
ment of  accounts  the  mortgagor  shall  be  allowed  a  reasonable  compen- 
sation for  the  services  which  he  may  render  as  attorney  in  perfecting  the 
title  of  the  property  purchased,  the  value  of  such  services  rendered 
may  be  proved  for  the  purpose  of  reducing  the  amount  due  on  the 
mortgage.  Whitmore  v.  Reynolds,  46  Cal.  380.  But  where  a  mort- 
gage stipulates  that  in  case  of  foreclosure  a  certain  sum  shall  be  paid 
by  the  mortgagor  as  liquidated  damages,  the  stipulation  is  void. 
Foote  V.  Sprague,  13  Kan.  155. 

A  stipulation  in  a  mortgage,  that  upon  the  non-payment  of  taxes  due 
upon  the  premises,  the  debt  secured  by  the  mortgage  should  become 
due,  is  valid.  StancUfts  v.  Norton,  11  Kan.  218.  And  a  stipulation 
for  insurance  for  the  mortgagee's  benefit,  being  intended  to  afford 
security  supplementary  to  and  connected  with  the  mortgage,  and  to 
keep  the  mortgaged  property  itself  so  far  intact  as  a  means  of  security 
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as  to  perpetuate  the  safety  of  the  mortgagee's  interest  in  case  the  build- 
ings should  burn,  is  in  equity  a  sort  of  adjunct  to  the  mortgage,  and  is 
binding  on  the  mortgagor  and  all  others  in  his  shoes,  with  notice. 
MilUr  V.  Aldrkh,  31  Mich.  408. 

§  10.  y  alidity  in  part.  A  mortgage,  given  for  a  larger  sum  than  is 
due  to  the  mortgagee,  is  valid  for  the  excess  only  in  case  no  rights  of 
third  persons  have  intervened.  As  against  a  subsequent  ho7ia  fide 
mortgagee,  such  a  mortgage  can  only  be  a  valid  security  for  the  amount 
due  thereon  at  the  time  his  rights  as  subsequent  mortgagee  accrued. 
BissellY.  Kellogg,  60  Barb.  61 Y;  65  K  T.  (20  Sick.)  432.  So,  a 
mortgage  given  for  moneys  advanced,  and  lands  to  be  conveyed,  can 
only  be  enforced  by  the  mortgagee  to  the  amount  of  money  advanced, 
when  he  has  wrongfully  refused  to  convey  the  laud.  Hohinson  v. 
Crojnelein^  15  Mich.  316. 

If  a  creditor  agree  to  remit  part  of  a  debt  on  tlie  debtor's  giving  him, 
for  the  balance,  *a  mortgage  with  a  proviso,  that  if  the  mortgage  debt 
were  not  paid  within  two  years  the  whole  of  the  original  debt  should 
be  recovered,  the  proviso  is  a  penalty  against  which  equity  will  relieve, 
and  the  mortgagee  can  recover  only  for  the  smaller  sum.  Thompson 
V.  Hudson,  L.  K.,  2  Eq.  612. 

A  parol  agreement,  that  a  mortgage  to  secure  a  sum  certain  then  ad- 
vanced shall  also  bind  the  land  for  further  advances,  is  void,  as  be- 
tween the  parties  or  their  grantees  with  notice.  Stoddard  v.  Hart,  23 
N.  Y.  (9  Smith)  556. 

AETICLE  V. 

EIGHTS    AND    LIABILITIES    OF    PARTIES. 

Section  1.  Of  mortgagor.  The  interest  of  the  mortgagor  in  the 
mortgaged  estate  is  much  more  simple  and  better  defined  than  that  of 
the  mortgagee.  And  according  to  the  weight  of  American  authorities, 
his  interest  in  the  lands  is  an  estate  of  inheritance,  which  is  in  no  way 
affected  by  the  mortgage  before  entry  and  foreclosure,  further  than  by 
the  lien  created.  ^VJlite  v.  Rittenmyer,  30  Iowa,  268 ;  KortrigJit  v. 
Cody,  21  N.  Y.  (7  Smith)  343.  Althougli  a  mortgage  is  in  form  a 
conveyance  in  fee  upon  condition,  yet,  in  effect  it  is,  even  after  con- 
dition broken,  merely  a  security  for  the  debt.  As  such  it  is  extin- 
guished and  the  title  revests,  whenever  the  debt  is  paid.  Pease  v. 
Pilot  Knoh  Iron  Co.,  49  Mo.  124 ;  Miner  v.  Beekman,  42  How.  (N. 
Y.)  Pr.  36 ;  S.  C,  11  Abb.  (N.  Y.)  Pr.  147 ;  Hemphill  v.  Boss,  QQ  N. 
C.  477;  Savage  v.  Dooley,  28  Conn.  411.  The  mortgagor  remains  the 
real  owner  of  the  land,  and  entitled  to  the  possession  after,  as  before, 
the  breach  of  the  condition  of  defeasance,  and  the  mortgagee  cannot 
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maintain  an  action  of  trespass  to  try  title  to  dispossess  him.  Mannas 
ExW  V.  Falcon^  25  Tex.  271.  He  lias  an  actual  estate  in  the  mort- 
gaged premises  which  he  may  devise  or  grant,  though  he  liolds  pos- 
session and  receives  the  profits  at  the  will  of  the  mortgagee  who  may 
evict  him  without  notice.  White  v.  Whitney^  3  Mete.  81 ;  Buchanan 
V.  Munroe,  22  Tex.  537. 

The  legal  title  of  the  mortgagor  to  the  mortgaged  premises  is  not 
affected  by  default  in  payment  to,  or  the  taking  of  possession  by  the 
mortgagee.  Trimm  v.  Marsh,  54  IST.  Y.  (9  Sick.)  599 ;  13  Am.  Rep. 
623 ;  Ilanri's  Ex'r  v.  Falcon,  25  Tex.  271.  His  equity  of  redemp- 
tion is  not  merely  an  equitable  estate,  and  it  is  subject  to  levy 
and  sale  on  execution.  Gorham  v.  Arnold,  22  Mich.  247;  Bradley 
v.  Fuller,  23  Pick.  1 ;  Cooper  v.  Davis,  15  Conn.  556.  His  in- 
terest may  be  sold  on  execution  although  he  is  out  of  possession, 
and  the  mortgagee  in  possession  may  procure  such  sale,  and  be- 
come the  purchaser,  and  can  set  up  the  title  acquired  by  sheriff's 
deed  as  a  defense  in  an  action  to  redeem.  Trimm  v.  Marsh,  54  N. 
Y.  (9  Sick.)  599  ;  13  Am.  Rep.  623.  The  mortgagor  in  possession  is 
deemed  the  owner  of  land  so  far  as  notice  is  necessary  to  be  given  to 
the  owner  of  the  intended  location  of  a  highway  across  it  {Parish  v. 
Qdmanton,  11  K.  H.  293) ;  or  notice  to  repair  the  street  in  front  of 
the  mortgaged  premises  {Norwich  v.  Hubbard,  22  Conn.  587) ;  or  of  a 
petition  to  enforce  a  mechanic's  lien  upon  it.  Howard  v.  Robinson,  5 
Cush.  119.     See  WHght  v.  Tukey,  id.  290. 

The  general  rule  is,  that  the  mortgagor,  until  some  action,  or  until 
the  mortgagee  shall  have  obtained  actual  possession  of  the  mortgaged 
premises,  cannot  be  charged  with  the  rents  and  profits  thereof,  even 
though  the  premises  are  an  inadequate  security  for  the  debt,  and  this 
extends  to  a  grantee  of  the  mortgagor,  and  includes  rent  accruing  after 
the  commencment  of  process  to  obtain  possession.  Fitchburg  Co.  v. 
Melven,  15  Mass.  268;  Clarke  v.  Curtis,  1  Gratt.  2S9;  Hughes  v. 
Edwards,  9  Wheat.  489  ;  Syracuse  City  Bank  v.  Tallman,  31  Barb. 
201 ;  Mississippi  Valley,  etc..  Railway  Co.  v.  TJ.  S.  Express  Co.,  81 
111.  534.  The  mortgagor,  until  actual  foreclosure,  is  in  possession  by 
right,  and  not  by  sufferance,  and  may  make  such  arrangements  for  the 
use  of  the  property  as  any  other  person  could  during  his  term.  Ladue 
V.  Detroit  R.  R.  Co.,  13  Mich.  380 ;  Hughes  v.  Edwards,  9  A\^heat. 
489. 

Between  the  mortgagor  and  the  mortgagee,  so  long  as  the  latter  does 
not  treat  the  former  as  a  trespasser,  the  possession  of  the  mortgagor  is  not 
hostile  to  or  inconsistent  with  the  mortgagee's  right ;  and  to  this  ex- 
tent the  possession  of  the  mortgagor  is  the  possession  of  the  mortgagee. 
Vol.  IY.— 71 
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Doe  \.  Barton^  11  A.  &  E.  307 ;  Smartle  v.  Williams,  1  Salk.  2-15 ; 
NicJwls  V.  Reynolds,  1  E.  I.  30 ;  Boyd  v.  Beck,  29  Ala.  T03.  But 
there  cannot  be  a  mixed  possession  by  a  mortgagor  and  a  mortgagee  as 
tenants  in  common,  after  condition  broken,  so  that  the  law  would  ad- 
judge the  possession  to  the  latter.  Doe  d.  Hall  v.  Tunnell,  1  Houst. 
(Del.)  320.  If  one  of  two  tenants  in  common  mortgage  his  share  to 
his  co-tenant,  he  cannot  have  partition  against  him,  since  in  respect  to 
his  co-tenant  he  has  not  sufficient  seizin  to  maintain  partition  against 
his  own  mortgagee.  Bradley  v.  Fidler,  23  Pick.  1.  And  the  owner 
of  land,  by  mortgaging  an  undivided  half  thereof  and  allowing  the 
morto-afree  to  enter  to  foreclose  before  condition  broken,  does  not 
thereby  become  tenant  in  common  with  him ;  and  a  judgment  creditor 
of  such  a  mortgagor  cannot,  by  levying  an  execution  on  the  land, 
maintain  against  the  mortgagee  a  petition  for  partition.  Norcross  v. 
Norcross,  105  Mass.  265. 

Notwithstanding  the  general  rule  that  the  mortgagor,  until  some 
action  by  the  mortgagee,  is  entitled  to  the  earnings  and  profits  of  the 
mortgaged  property,  it  is  competent  for  the  parties  to  agree  in  the 
mortgage  that  such  future  earnings  and  profits  shall  be  held  in  equity 
by  the  mortgagee ;  and  under  such  a  contract,  such  income  whenever 
received  is  operated  upon  by  the  mortgage,  and  the  pflrty  receiving  it 
holds  it  in  trust  for  whoever  in  equity  is  entitled  to  it.  Pullaii  v. 
Cincinnati,  etc.,  R.  R.  Co.,  5  Biss.  237;  WalthaWs  Executors  v. 
Rives,  34  Ala.  %. 

A  mortgagor  in  possession  of  the  farm  after  condition  broken  may 
cut  firewood  and  timber  for  repairs,  for  use  upon  the  premises,  and 
for  other  ordinary  purposes,  according  to  the  well-known  and  existing 
uses  of  good  husbandry.  Hapgood  v.  Blood,  11  Gray  (Mass.),  400. 
And  in  any  case  of  a  mortgage  of  timber  land,  where  the  amount  due 
according  to  the  stipulation  of  the  mortgage  is  paid,  the  lien  of  the 
mortgage  upon  the  timber  which  may  have  been  cut  down,  and  so 
severed  from  the  realty,  is  discharged,  and  the  timber  reverts  to  the 
mortgagor  or  any  vendee  of  his.  Ilatchins  v.  Kimj,  1  Wall.  (U.  S.) 
53. 

In  most  of  the  States  the  mortgagor  is  remitted  to  his  legal  rights  as 
soon  as  he  shall  have  paid  the  debt,  and  he  may  recover  possession  of 
the  mortgaged  premises  in  an  action  against  the  mortgagee.  Jackson 
v.  Davis,  18  Johns.  7;  Den  v.  Dellart,  1  Ilalst.  456  ;  Morgan  \. 
Davis,  2  liar.  A;  McII.  9.  But  in  Massachusetts,  Maine  and  some 
other  States  his  remedy  is  only  in  equity.  lie  cannot  maintain  an 
action  at  common  law  against  the  mortgagee  to  recover  the  possession. 
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Parsmis  v.  ^elles^  11  Mass.  419 ;  Wilsmi  v.  Ring,  40  Me.  116 ;  W.  E. 
Jewelry  Co.  v.  Merriam.,  2  Allen,  390. 

A  mortgagor  cannot  sue  in  tlie  mortgagee's  name,  against  the  latter's 
will,  upon  a  covenant  to  repair  made  by  his  tenant,  with  the  mort- 
gagee, who  was  in  possession  after  condition  broken,  as  a  court  of  law 
cannot  consider  the  covenant  as  made  for  the  mortgagor's  benefit ;  his 
right  to  damages  being  an  incident  of  his  right  to  redeem,  and  not 
enforceable  at  law,  after  breach  of  condition.  Seaver  v.  Durant,  39 
Yt.  103. 

Where  one  who  has  no  title  to  lands  executes  a  mortgage  thereon  with 
covenants  of  seizin  and  of  title,  and  he  afterward  acquires  title,  it  inures 
to  the  benefit  of  the  mortgagee,  and  the  mortgagor  and  his  privies  in 
estate,  in  blood  and  in  law,  are  estopped  from  questioning  that,  at  the 
date  of  the  mortgage,  the  mortgagor  had  title.  A  record,  therefore,  ui 
the  mortgage,  prior  to  the  acquisition  of  title  by  the  mortgagor,  is  con- 
structive notice  to  a  subsequent  purchaser  in  good  faith.  Tefft  v. 
Munso7i,  57  N.  Y.  (12  Sick.)  97.  Where  a  mortgage  of  school  lands, 
by  one  who  held  merely  a  certificate  of  sale  thereof,  was  cut  off  as  to 
a  portion  of  the  lands,  by  a  subsequent  sale  of  such  portion  by  the 
State,  for  the  non-payment  of  interest,  and  the  mortgagor  afterward 
acquired  the  title  from  the  purchaser  at  such  sale,  the  lien  of  the  mort- 
gage does  not  re-attach ;  and  parties,  who  had  taken  title  to  the  other 
lands  covered  by  the  mortgage  und^r  a  covenant  to  pay  the  mortgage 
debt,  have  no  equity,  to  have  such  portion  of  the  land  charged  with  a 
part  of  the  debt.      Weber  v.  Zeimet,  30  Wis.  2S3. 

A  mortgage,  though  without  the  word  "  appurtenances  "  or  its  equiv- 
alent, covering  land  on  which  there  is  a  mill  worked  by  water  power, 
brought  by  a  water-course  over  adjoining  lands,  passes  the  mortgagor's 
right  in  the  mill  and  water  power.  Bahcock  v.  Titter,  1  Abb.  (IST.  Y.) 
App.  Dec.  27  ;  1  Keyes,  115. 

Expenditures  for  improvements  made  by  the  mortgagor  upon  mort- 
gaged premises,  subsequent  to  the  mortgage,  have  no  lien  prior  to  that 
of  the  mortgage.  Martin  v.  Beatty,  54  111.  100.  And  the  mortgagor 
of  land,  of  which  the  mortgagee  is  in  possession  for  the  purpose  of  fore- 
closure, cannot  maintain  an  action  of  tort  against  a  stranger  for  using 
it  as  a  way.     Sparhawh  v.  Bagg,  82  Mass.  (16  Gray)  583. 

A  tenant  by  the  curtesy,  who  has  mortgaged  his  estate,  cannot  re- 
tain the  possession,  as  against  the  mortgagee,  by  showing  that,  when 
his  curtesy  ceases,  the  heirs  of  his  deceased  wife  may  perhaps  be  en- 
titled to  tlie  land.     Alien  v.  Ranson,  44  Mo.  263. 

§  2.  Wife  or  widow  of  mortgagor.  The  wife  of  a  mortgagor  need 
not  join  in  the  execution  of  a  purchase-money  mortgage.     And  if  she 
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do  join,  the  husband  may  ai^ree  to  pay  a  higher  rate  of  interest  in  con- 
sideration of  an  extension  of  time ;  and  the  mortgage  may  be  fore- 
closed against  both,  for  interest  accrued  at  such  increased  rate,  and  a 
personal  judgment  taken  against  him  for  any  deficiency  in  tlie  same 
action.  Thompson  v.  Lyman^  28  Wis.  266 ;  Stow  v.  Tifft^  15  Johns. 
458  ;  Holhrook  v.  Finney,  4  Mass.  566 ;  Bullard  v.  Bowers,  ION. 
H.  500.  See,  too,  Fletcher  v.  Holmes,  32  Ind.  497.  And  it  would 
make  no  difference  that  the  mortgage  embraced  other  lands  with  that 
which  the  mortgagor  has  purchased  of  the  mortgagee.  Moore  v.  Mol- 
lins,  45  Me.  493.  But  in  these  cases  the  seizin  of  the  husband  gives 
the  wife  a  right  of  dower,  as  against  everybody  but  the  mortgagee  and 
his  assigns,  so  that  if  the  mortgage  be  discharged  by  the  husband  in 
his  life-time,  or  by  his  executor  or  administrator,  she  may  be  endowed 
as  if  it  had  never  existed.  Bullard  v.  Bowers,  10  N.  II.  500  ;  Klinck 
V.  Keckley,  2  HilVs  Ch.  250 ;  Brown  v.  Lapham,  3  Cush.  551.  Or  if 
it  be  undischarged  she  may  come  in  and  avail  herself  of  a  right  to  re- 
deem the  estate  from  the  mortgage.  Young  v.  Tarhell,  37  Me.  509; 
Mills  V.  Van  Voorhis,  23  Barb.  125,  133. 

Where  the  legal  estate  in  lands  is  vested  in  trustees  to  convey  to  the 
husband  at  a  particular  time,  which  was  during  or  prior  to  the  coverture, 
the  wife  should  have  dower  in  the  estate,  upon  the  principle  that  in 
equity,  what  the  law  requires  to  be  done  is  regarded  as  if  it  were  done, 
and  as  the  conveyance  ought  to  have  been  made  in  the  husband's  life- 
time, it  should  be  treated  as  if  it  had  been  made.  Banks  v.  Sutton,  2 
P.  Wms.  715  ;  Otway  v.  Hudson,  2  Vern.  583.  And  the  same  rule 
would  apply  if  the  husband,  by  the  terms  of  the  trust,  had  a  right  to 
have  the  estate  conveyed  to  him  at  any  time  he  chose.  Yeo  v.  3Ier- 
ceroau,  3  Harris  (N.  J.),  387.  But  if  this  right  to  have  a  conveyance 
made  was  the  result  of  contract  only,  between  the  vendor  and  the  pur- 
chaser, and  to  be  made  on  the  husband's  request,  it  would  not  give  the 
purchaser's  wife  a  right  to  dower,  if  no  such  request  had  been  made  in 
his  life-time,     Spangler  v.  Stanler,  1  Md.  Ch.  Dec.  36. 

Where  a  mortgag(^r  conveys  the  equity  of  redem]>tion  absolutely  to 
the  mortgagee  in  satisfaction  of  the  mortgage,  no  right  of  dower  will 
.  attach  in  the  wife  of  the  jjrantee  of  the  iiiort<i:ao:or.  Becker  v.  Hall, 
1  Edm.  (N.  Y.)  Sel.  Cas.  279.  And  no  secret  equity  of  the  wife,  liow- 
evcr  strong  it  may  be  against  the  estate  of  tlie  husband,  can  avail  against 
a  mortgagee  without  notice.  Brmcn  v.  Richards,  2  C.  E.  Green  (N. 
J.),  32.  The  wife  of  a  mortgagor,  receiving  a  conveyance  of  his  equity 
of  redemption,  by  his  procurement,  from  his  assignees  in  insolvency, 
without  objection   on  flic   part  of   creditors,    is   subject    to    the    same 
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equities  as  he  would  have  been  in  a  suit  to  redeem  the  mortgage. 
Stone  V.  Lane,  10  Allen  (Mass.),  Y4. 

Where  the  mortgagor's  wife  is  a  party  to  the  mortgage,  her  right 
and  interest  in  the  land  will  bo  defeated  by  a  foreclosure  sale,  and  she 
will  have  no  interest  in  the  residue  of  the  money  after  the  discharge  of 
tlie  mortgage  debt,  at  least  as  against  the  creditors  of  her  husband. 
Dean  v.  Phillips,  17  Ind.  400  ;  Frost  v.  Peacock,  4  Edw.  Ch.  678 ; 
Peed  V.  Morrison,  12  S.  &  R.  U\  Stow  v.  Tifft,  15  Johns.  458. 

§  3.  Joint  mortgagors.  Where  tenants  in  conunon  of  land  have 
mortgaged  it  for  their  joint  debt,  either  of  them,  on  paying  the  same 
before  a  sale,  has  a  claim  against  his  co-tenant  for  contribution.  3fc- 
Laughlin  v.  Carts,  27  Wis.  644.  And  if  two  several  owners  of  dis- 
tinct parcels  mortgage  them  to  secure  a  joint  debt,  it  prima  facie 
charges  these  lands,  so  far  as  respects  the  mortgagors,  equally  each  for 
a  moiety  of  the  debt,  and  no  agreement  otherwise  between  the  mort- 
gagors will  affect  a  subsequent  purchaser  without  notice.  Jloyt  v. 
Pomildy,  4  Sandf.  462. 

§  4.  Of  mortgagee.  It  is  impossible  to  lay  down  any  general  rules 
as  to  the  rights  and  remedies  of  mortgagees,  which  are  not  liable  to  be 
modified,  in  their  application,  by  the  circumstances  of  the  particular 
cases  as  they  arise,  growing  out  of  local  laws  and  the  subjects-matter 
to  which  they  relate.  Washb.  Ileal  Prop.,  Yol.  1,  p.  553.  By  the  com- 
mon law,  a  mortgagee  in  fee  of  land  is  considered  as  absolutely  en- 
titled to  the  estate,  which  he  may  devise  or  transmit  by  descent  to  his 
heirs.  Demarest  v.  Wynkooj),  3  Johns.  Ch.  145  ;  Pedman  v. 
Sanders,  2  Dana,  6S  ;  Fisk  v.  Pisk,  Free.  Chan.  11.  In  equity,  a 
mortgage,  especially  before  condition  broken,  is  regarded  as  creating  an 
intei'est  in  the  mortgaged  premises  of  a  personal  nature,  like  that 
which  the  raortgraffee  has  in  the  debt  itself.  It  treats  the  debt  as  the 
principal  thing  and  the  land  as  a  mere  incident  to  it.  Whatever  it 
does  with  the  land  is  auxiliary  to  enforcing  payment  of  the  debt. 
Matthews  v.  Wallwyn,  4  Yes.  118 ;  Hughes  v.  Edwards,  9  Wheat. 
500;  Punyan  v.  Mersereau,  11  Johns.  534;  Anderson  v.  Baum- 
gartner,  ^7  Mo.  SO  ;  Eaton  v.    Whiting,  3  Pick.  484. 

The  common-law  rule,  as  modified  by  the  equitable  principles,  which 
now  indeed  have  become  part  of  the  rule,  still  prevails  in  England. 
There  the  courts  still  hold  that  the  legal  title  passes  to  the  mortgagee, 
and  becomes  by  default  absolutely  vested  in  him  at  law,  and  that  the 
mortgagor  has,  after  default,  nothing  but  an  equity  of  redemption  to 
be  enforced  in  a  court  of  equity.  After  default  the  mortgagor  can 
again  become  reinvested  with  the  title  to  his  land  only  by  a  reconvey- 
ance by  the  mortgagee.     The  same  rule  prevails  in  the  New  England 
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States,  and  in  some  of  the  other  States  of  the  Union,  See  Stewart 
V.  Barrow,  7  Busli  (Ky.),  368  ;  Johnson  v.  Houston,  47  Mo.  227. 
In  New  York  State  and  in  other  States  the  mortgagor  has,  both  in 
law  and  equity,  been  regarded  as  the  owner  of  the  fee,  and  the  mort- 
gage has  been  regarded  as  a  mere  chose  in  action,  a  mere  security  of  a 
personal  nature.  Tnimm  v.  Marsh,  54  N.  Y.  (9  Sick.)  604 ;  13  Am. 
Rep.  623  ;  athrming  S.  C,  3  Lans.  509 ;  Fletcher  v.  Holmes,  32  Ind. 
497 ;    Williams  v.  Beard,  1  S.  C.  309';  Mack  v.  Wetzlar,  39  Cal.  247. 

Courts  of  law  now  recognize  the  doctrine  of  equity,  that  a  mortgagor 
while  in  possession  is  regarded  as  the  true  owner  of  the  property 
mortgaged,  and  that  the  mortgage  is  only  a  security.  Carpenter  v. 
Bowen,  42  Miss.  28  ;  Woods  v.  Hilderhrand,  46  Mo.  284 ;  2  Am.  Eep. 
513 ;  Newport,  etc..  Bridge  Co.  v.  Douglass,  12  Bush  (Ky.),  673,  704 ; 
Waterson  v.  Devoe,  18  Kans.  233. 

In  Pennsylvania,  it  is  said  that  a  mortgagee  is  a  purchaser  in  form, 
though  he  has  no  estate  in  the  land  mortgaged,  and  the  transaction  is 
governed  by  different  principles  from  those  which  apply  to  a  chose  in 
action.  W etherilV s  Appeal,  3  Grant  (Penn.),  281.  And  that  a  mort- 
gagee, for  benefit  of  creditors,  is  regarded  as  standing  in  the  position 
of  an  assignee,  and  as  representing  the  rights  of  the  mortgagor  only. 
Spackrnan  v.  Ott,  65  Penn,  St.  131. 

In  Iowa,  a  mortgagee,  as  to  the  interest  he  holds  in  lands  mortgaged, 
and  notice  of  prior  claims,  or  conflicting  title,  is  to  be  regarded  as  a 
purchaser.  Hewitt  v.  Rankin,  41  Iowa,  35.  And  in  Alabama  where 
a  mortgage  is  made  a  security  for  a  debt,  contracted  cotemporaneously 
with  it,  the  mortgagee  becomes  a  hona  fide  purchaser,  entitled  to  pro- 
tection against  an  outstanding  vendor's  lien  of  which  he  had  no  notice. 
Short  V.  Battle,  52  Ala.  456.  In  Iowa,  too,  the  mortgagee  may  evict 
the  mortgagor  without  notice  and  retain  the  emblements ;  and,  if  a 
lease  is  granted  subsequently  to  the  execution  of  the  mortgage  without 
the  concurrence  of  the  mortgagee,  he  may  evict  tlie  lessee  without 
notice  and  retain  the  emblements.     Downard  v.  Groff,  40  Iowa,  597. 

The  interest  of  a  mortgagee  in  the  mortgaged  |)rcmises,  after  breach 
of  the  condition  and  l)eforc  forech)Surc,  is  not  subject  to  levy  and  sale 
under  an  attachment,  an<l  the  purchaser  of  such  an  interest,  at  an  exe- 
cution sale,  acquires  no  title  to  or  interest  in  the  property.  Buckley 
V.  Daley,  45  Miss.  338. 

Until  a  mortgagee  has  entered,  or  exercised  some  claim  of  owner- 
ship of  laiul,  no  action  will  lie  against  him  to  recover  possession  of  the 
land.  •  Lyman  v.  Ilihhard,  18  N,  11.  233.  If  he  is  in  possession,  he 
is  responsible  for  the  rents  and  profits,  and  is  allowed  for  the  ordinary 
repairs,  but  not  for  permanent  improvements  placed  upon  the  mort- 
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gaged  premises  merely  for  his  convenience.  Adkins  v.  Lewis,  5 
Greg.  292;  Cook  v.  Ottdwa  University,  14  Kuns.  548;  Strang  \. 
Alkn,  44  111.  428  ;  Reijnoids  v.  Canal  and  Banking  Co.,  30  Ark,  520. 
lie  may  also  be  allowed  as  compensation  for  managing  the  prcperty 
five  per  cent  on  the  rents  collected,  but  not  on  the  amount  expended 
in  repairs  and  improvements  also,  unless  his  services  are  worth  actually 
more  than  live  per  cent  on  the  rents.  Gerrish  v.  Black,  104  Mass. 
400. 

In  the  absence  of  any  stipulation  in  the  contract,  that  the  mortgagee 
shall  have  the  rents  and  profits,  he  has  no  claim  thereto  merely  on  the 
ground  that  the  debt  is  due  and  the  title  become  absolute,  but  is  only 
entitled  to  a  receiver  for  the  collection  and  appropriation  of  the  rents 
where  the  property  is  insufficient  to  pay  the  debt,  and  the  mortgagor 
^s  insolvent,  or  unable  to  pay  any  defi,ciency  that  might  remain  after 
sale  of  the  property  mortgaged.  Myers  v.  Estell,  48  Miss.  373.  And 
a  mortgagee  of  an  equity  of  redemption,  who  has  never  taken  posses- 
sion under  his  mortgage,  but  has  permitted  the  assignees  of  the  mort- 
gagor to  remain  in  possession,  has  no  greater  claim  to  rents  and  profits 
of  them,  than  he  would  have  had  of  the  mortgagor  if  he  had  continued 
in  possession.  Walker  v.  King,  44  Vt.  001.  By  virtue  of  his  mort- 
gage a  mortgagee  acquires  a  lien  on  all  that  forms  a  part  of  the  realty 
at  the  time  it  is  given,  and,  on  foreclosure,  has  a  right  of  action  for 
the  property  severed  before  the  foreclosure.  C Doughe7'ti^\\  Felt,  65 
Barb.  220.  And  where  the  mortgagee  acquires  by  the  mortgage  a 
right  only  to  look  to  the  land  for  payment,  no  other  right  can  be  ac- 
quired or  transmitted  by  subrogation.    Fairman  v.  Heath,  19  Ind.  63. 

The  relation  between  mortgagor  and  mortgagee  is  not  one  of  trust 
and  confidence,  nor  has  the  latter  any  duty  to  perform  in  respect  to 
the  lands  mortgaged,  even  though  in  possession,  which  incapacitates 
him  from  purchasing  an  outstanding  title  thereto.  Ten  Eyck  v.  Craig, 
2  Hun  (N.  Y.),  452 ;  S.  C.,  62  JN".  Y.  (17  Sick.)  406.  But  he  cannot 
buy  in  an  outstanding  title  under  an  arrangement  with  the  mortgagor 
that  it  is  to  be  held,  like  the  mortgage,  subject  to  redemption,  and, 
when  the  title  is  acquired,  turn  around  and  insist  that  he  has  purchased 
as  a  stranger.  He  must  allow  the  mortgagor  to  redeem.  Moore  v. 
Titman,  44  111.  367.  And  a  mortgagor  or  one  claiming  under  him 
cannot  defeat  the  lien  of  a  mortgagee  by  acquiring  a  tax  title  upon  the 
land.     Fair  v.  Brown,  40  Iowa,  209. 

If  the  mortgagee  obtain  possession  of  the  mortgaged  premises  with 
the  assent  of  the  mortgagor,  after  default  of  the  latter,  he  may  retain 
the  possession  until  payment  of  the  mortgage  debt.  Roberts  v.  Sut/ierlin, 
4  Greg.  219.     In  Pennsylvania,  a  mortgage  passes  to  tlie  mortgagee 
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the  title  and  right  of  possession  to  hold  till  payment  shall  be  made, 
and  he  may  enter,  take  actual  possession,  use  the  land  and  receive  its 
profits,  until  the  debt  secured  is  paid.  He  needs  no  legal  remedy  to 
enforce  his  rights.     Try  on  v.  Muiison,  77  Penn.  St.  250. 

A  mortgagee  has  no  equitable  rights  growing  out  of  his  mortgage 
lien,  to  have  a  receiver  of  the  estate  of  the  mortgagor  beyond  the 
property  embraced  in  the  mortgage.  State  v.  Jacksonville  P.  <&  M. 
R.  R.  Co.,  15  Fla.  201. 

A  mortgagee  cannot  have  his  mortgage  reformed  and  corrected  on 
the  ground  of  a  mistake  in  describing  the  real  estate,  so  as  to  make  the 
mortgage  cover  another  and  different  tract  of  land  than  that  described 
therein,  as  against  a  judgment  creditor  who  has  purchased  in  good  faith, 
for  a  valuable  consideration,  judgments  rendered  against  the  mortgagor 
after  the  execution  of  the  mortgage.  Flanders  v.  O'Brien,  46  Ind,, 
284. 

A  mortgagee  may  pay  taxes  on  the  mortgaged  premises  where  the 
mortgagor  neglects  so  to  do,  and  have  the  amount  included  in  his  fore- 
closure judgment.  Standift  v.  Norton,  11  Kan.  218  ;  Wright  v.  Lang- 
ley,  36  111.  381.  But  when  a  mortgagee  insures  on  his  own  account, 
he  is  not,  as  a  matter  of  course,  entitled  to  charge  the  premium  to  the 
estate.     Pierce  v.  Faunce,  53  Me.  351. 

A  mortijrao^ee  can  maintain  an  action  on  the  case,  in  the  nature  of 

waste  or  of  trover,  against  the  mortgagor  or  those  claiming  under  him, 

for  timber  cut  on  the  mortgaged  premises  after  a  decree  of  foreclosure 

and  before  the  expiration  of  the  time  limited  for  redemption.     Hangar 

V.  Brainerd,  44  Vt.  294.     But  when  he  has  received  the  full  amount 

of  the  mortgage  debt  and  assigned  the  mortgage,  making  no  mention 

of  any  right  of  action  on  account  of  timber  previously  severed  from 

the  realty,  all  his  rights  thereto  thereby  become  extinguished,   and  no 

leeral  claim  to  the  amount  due  therefor  can  be  asserted  under  the  mort- 
o 

gage.  Kimhall  v.  Lewiston,  etc.,  Co.,  55  Me.  494  ;  Kennerly  v.  Bur- 
gess, 38  Mo.  440. 

Moneys  awarded  by  the  State  as  compensation  to  the  owners  of  land 
for  depreciation  in  the  value  of  real  property,  occasioned  by  the  aban- 
donment of  a  canal,  are  subject  to  the  lien  of  a  prior  mortgage  upon 
the  laud,  to  the  extent  necessary  to  satisfy  any  deficiency  upon  fore- 
closure s:i]e  of  the  premises.  Bank  of  Auhiini  v.  Roberts,  44  N.  Y. 
(5  Hand)  192. 

The  lien  of  a  mortgagee  is  not  lost  by  an  omission  to  prove  Ids  debt 
in  bankruptcy,  but  lit;  may  enforce  the  mortgage  after  the  termination 
of  the  bankruptcy  proce('(lingH,  nor  would  such  lien  be  divested  by  a 
sale  of  the  land  by  the  assignees.     Assignee  v.  Perkins,  13  Baidvr.  Reg. 
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280.  Nor  does  he  lose  liis  rights  by  participating  in  bankruptcy  pro- 
ceedings, such  as  voting  for  an  assignee.  Nor  does  a  sale  of  the  mort- 
gaged i)roperty  by  the  assignee  interfere  with  his  rights.  In  such  case 
the  bankrupt  court  only  passes  such  title  as  the  bankrupt  himself  could 
pass.     KitKj  V.  Bowinan^  24  La.  Ann.  500 

Parcels  of  land  covered  by  a  mortgage,  and  originally  subject  thereto, 
will  so  continue,  unless  discharged  by  some  act  of  the  mortgagee  {Rice 
V.  Deimy^  54  Barb.  [N.  Y.]  455);  and  although  the  mortgage  debt 
has  been  reduced  to  a  judgment  wliicli,  by  lapse  of  time,  has  ceased  to 
be  a  lien.     Priest  v.  Wheelocl\  58  111.  114. 

When  a  mortgage  is  conditioned.to  pay  a  sum  of  money,  or  well  and 
trulj'  to  support  the  mortgagees  and  the  survivor  of  them  during  their 
natural  lives,  and  the  mortgagor  has  elected  the  latter  alternative,  he 
cannot  assign  his  interest  in  the  premises  without  the  consent  ctf  the 
mortgagees.     Bryard  v.  Erskine,  55  Me.  153. 

A  mortgagee  has  no  right  to  sacrifice  the  property  mortgaged,  so  as 
to  deprive  the  mortgagor  of  a  surplus  wdiich  might  otherwise  arise. 
Stoddard  v.  Denison,  7  Abb.  (N.  Y.,  N.  S.)  Pr.  309 ;  S.  C,  38  How. 
Pr.  296. 

Trespass  quare  clausum  cannot  be  maintained  by  a  mortgagee  of  a 
farm,  before  entry,  against  one  holding  under  the  mortgagor,  and  who 
cuts  and  removes  the  grass  growing  thereon.  Ilewes  v.  Bickford^  49 
Me.  71. 

A  mortgagee  has  no  power  to  authorize  another  party  to  enter  upon 
the  mortgaged  property  and  remove  fixtures  therefrom,  and  the  rights 
of  the  mortgagor  are  not  affected  by  such  authority  given  by  the 
mortgagee.  Hill  v.  Gwin,  51  Cal.  47.  And  a  mortgagee  whose  debt  is 
due,  but  who  has  not  entered  into  possession,  cannot  maintain  replevin 
for  a  specific  chattel,  which  the  mortgagor,  or  his  assigns,  has  severed 
and  removed  from  the  realty,  and  which  before  severance  was  a  fixture 
or  part  of  the  realty,  and  subject  to  the  mortgage.  Klrcher  v.  Sc/uilk, 
39  N.  J.  Law,  335.  But  it  would  seem  to  be  otherwise,  under  the 
English  doctrine.  Holland  v.  Hodgson,  L.  R.,  7  C.  P.  328 ;  2  Eng. 
Rep.  655. 

§  5.  Joint  mortgagees.  Where  a  mortgage  is  given  to  two  persons 
to  secure  their  several  debts,  the  mortgagees  Mall  take,  not  by  moieties, 
but  in  proportion  to  -their  respective  debts.  Donnels  v.  Edwards,  2 
Pick.  617.  And  each  mortgagee  may  enforce  his  rights  in  his  own 
name.  Gilson  v.  Gilson,  2  Allen  (Mass.),  115.  If  the  mortgage  be 
given  to  secure  a  joint  debt,  the  mortgagees  are  joint  tenants  of  the 
mortgage  estate,  with  the  right  of  survivorship,  even  in  States  where, 
by  statute,  a  joint  ownership  of  lands  creates  a  tenancy  in  common. 
YoL.  IV.— 72 
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And  a  release  by  one  of  the  mortgagees,  in  such  case,  of  the  debt  is  a 
discharge  of  the  mortgage  upon  the  hind.  Appleton  v.  Boyd,  7  Mass. 
131.  But  as  soon  as  the  mortgage  has  been  foreclosed  and  the  legal 
estate  made  absolute,  it  is  converted  into  a  tenancy  in  common  between 
the  owners  thereof.  Goodwin  v,  Richardson,  11  Mass.  -169  ;  Johnson 
Y.Brown,  11  Fost.  (N.  H.)  405  ;  Tyler  v.  Taylor,  8  Barb.  585  ;  Bigden 
V.  Vallier,  2  Ves.  Sr.  258.  If  one  of  two  joint  mortgagees  die  be- 
fore foreclosure  of  the  mortgage,  the  survivor  may  bring  an  action  to 
foreclose  the  same.  Wdliams  v.  Hilton,  35  Me.  547 ;  Appleton  v. 
Boyd,  7  Mass.  131.  But  if  the  debts  are  distinct,  the  survivor  of  the 
moi'tgagees  cannot  sustain  an  action  in  his  own  name,  to  foreclose  the 
mortgage  for  the  debt  due  tlie  deceased.  Burnett  v.  Pratt,  22  Pick. 
556. 

If  there  be  a  joint  mortgage  made  to  two,  to  secure  a  debt  due  to 
one  of  them,  the  legal  estate  vests  in  them  as  tenants  in  common,  the 
one  haviuir  no  interest  in  tlie  morto-age  debt,  being  a  trustee  of  the  estate 
for  the  benefit  of  him  who  owns  the  debt.  Booty.  Bancroft,  10 
Mete.  44.  In  a  suit  for  contribution,  by  one  of  several  mortgagees 
against  another,  it  is  good  ground  of  demurrer  that  all  the  mortgagees 
were  not  made  defendants.     Carr  v.  Wcddron,  44  Mo.  393. 

§  6.  Junior  mortgagees.  The  holder  of  a  second  mortgage  can- 
not control  the  sale  or  disposal  of  proceeds  under  the  first  mortgage, 
without  making  payment.  Andrews  \.  Fi she,  101  Mass.  422;  Mey- 
senburg  v.  Schlieper,  46  Mo.  209.  But  the  execution  of  a  mortgage 
to  raise  money  with  which  to  discharge  a  prior  incumbrance  will  entitle 
the  mortgagee,  upon  the  application  to  that  object  of  the  money  thus 
raised,  to  be  subrogated  to  the  rights  of  the  ]>rior  incumbrancer.  Gil- 
lert  V.  Gilbert,  39  Iowa,  657.  And  it  is  suthfient  to  entitle  a  junior 
ineiiiiil)rancer  to  be  subrogated  to  the  rights  of  a  senior  mortgagee,  if 
he  tender  to  such  senior  mortgagee  the  amount  secured  by  his  mortgage, 
with  interest  and  costs  before  the  foreclosure  sale,  though  the  amount 
tendered  be  not  accepted  until  after  such  sale.  Marshall  v.  Ruddick^ 
28  Iowa,  487;  Dings  v.  Parshall,  7  llun  {i^.  Y.),  522.  The  right  of 
a  8ubsc(pient  mortgagee  to  pay  off  a  debt  secured  by  a  prior  mortgage 
is  not  affected  by  an  agreement  by  the  parties  to  such  prior  mortgage 
for  a  higher  rate  of  interest  than  that  specified  in  the  mortgage.  Gard- 
ner v.  Emerson,  40  111,  296. 

AVhere  a  party  liolds  a  second  mortgage,  and  his  equity  of  redemp- 
tion has  been  cut  off  l)y  the  foreclosure  of  the  first,  he  may  sometimes 
have  the  right  of  subrogation,  or  even  be  entitled  to  an  assignment  but 
it  will  depend  on  circmnstances  showing  its  equity,  and  he  will  not  be 
entitled   to  a  stay  of  tlic  sak;  by  injuiu'tion,  witliout    clearly  showing 
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that  the  payment  of  the  first  or  its  foreclosure  or  sale  will  work  him 
injustice.    Bloomingdale  v.  Bm^nard,  7  Ilun  (JST.  Y.),  460. 

A  party  who  purchases  the  equity  of  redemption  in  a  first  mortgage, 
with  a  full  knowledge  of  the  rights  of  the  assignees  of  the  mortgagee, 
and  who,  as  mortgagee  under  a  second  mortgage,  is  tenant  in  common 
with  the  assignees  of  the  first,  in  the  lands  therein  conveyed,  which 
lands  are  charged  with  an  incumbrance  under  a  decree  of  partition,  is 
primai'ily  bound  to  extinguish  snch  incumbrance,  as  well  as  all  otliers 
existing  or  afterward  accruing.  Pullen  v.  Heron  Mining  Co.,  71  N. 
C.  563. 

A  mortgage  of  all  the  property  of  a  railroad  company  already  or 
afterward  acquired,  in  equity  binds  after-acquired  property,  as  against 
the  mortgagors,  and  all  persons  claiming  under  them,  except  purchasers 
for  value  and  without  notice  ;  and  especially  as  against  claimants  under 
a  junior  mortgage,  which  by  its  terms  is  subject  to  the  prior  mortgage, 
and  against  junior  judgment  creditors.  Stevens  v.  Watson,  4  Abb.  (N. 
Y.)  App.  Dec.  302;  45  How.  114. 

Where  a  senior  mortgagee,  at  his  foreclosure  sale,  bought  in  the 
mortgaged  premises  for  less  than  the  debt,  and  after  receiving  his  cer- 
tificate of  purchase  procures  an  award  for  a  special  execution  to  make 
tlie  residue,  a  junior  mortgagee,  redeeming  under  the  statute  from  the 
sale,  takes  the  land  free  from  any  lien  of  the  first  mortgage.  Seligman 
V.  LaiihKeimer,  58  111.  124. 

As  to  the  right  of  senior  and  junior  mortgagees  regarding  eacli  other 
as  well  as  the  mortgagor,  see  Carpentier  v.  Brenliam,  40  Cal.  221, 
where  they  are  considered  at  length  and  fully  reviewed. 

Where  a  mortgagee  of  lands,  subsequent  to  the  lien  of  a  judgment, 
fails  to  redeem  the  land  on  sale  on  the  judgment,  his  mortgage  is  ex- 
tinguished by  virtue  of  such  sale.  Hill  v.  Pixley,  63  Barb.  (N.  Y.) 
200.  And  a  mortgagee  who  diminishes  the  security  of  a  second  mort- 
gagee, by  releasing  the  mortgagor's  personal  liability,  if  he  does  not 
absolutely  discharge  the  premises  from  the  lien  of  his  mortgage,  as  in 
the  case  of  a  subsequent  purchaser,  at  least  subordinates  his  lien  to  that 
of  such  second  mortgagee.     Sexton  v.  Pickett,  24  Wis,  346. 

A  purchaser  at  a  sale  under  an  elder  mortgage  cannot  intervene  to 
keep  down  the  amount  claimed  in  a  suit  by  the  mortgagor  by  a  junior 
mortgagee.     Bronson,  v.  Railroad  Co.,  2  Black  (U.  S.),  524. 

Taxes  being  charged  as  much  upon  the  mortgage  interest  as  upon  the 
equity  of  redemption,  a  subsequent  mortgagee  cannot,  •  by  purchasing 
the  true  title,  use  it  adversely  to  the  first  mortgage,  and  such  title  will 
inure  to  the  protection,  not  the  destruction,  of  the  regular  title.  Har- 
ton  v.  Ingersoll,  13  Mich.  409. 
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Subsequent  incumbrancers  are  supposed  to  have  acquired  their  inter- 
ests with  reference  to  existing  hens  on  the  premises,  of  which  they  had 
notice,  and  are,  therefore,  entitled  to  have  payments  applied,  so  far  as 
to  reduce  those  liens  as  they  appear  of  record ;  and  their  rights  cannot 
be  prejudiced  by  private  arrangements  of  parties,  though  sucn  may  be 
binding  as  between  the  parties  themselves.  Whitaci'e  v.  Fuller,  5  Minn. 
508.  But  a  junior  mortgagee  cannot  avail  himself  of  usury  in  the  senior 
mortgages.     Powell  v.  Hunt,  11  Iowa  (3  With.),  430. 

Where  a  party  holds  a  third  mortgage,  the  two  prior  ones  being  held 
by  another,  who  has  obtained  judgment  of  foreclosure  and  sale  on 
them,  he  cannot,  as  siich,  claim  to  be  subrogated  to  the  first,  nor  is  he 
entitled  to  a  stay  of  the  sale  by  hijunction.  If  he  had  any  ground  to 
equitable  rehef,  he  should  have  set  it  up  on  the  foreclosure.  As  mere 
third  mortgagee  his  rights  as  such  are  protected  by  the  opportunity  to 
purchase  at  the  sale  or  pay  up  beforehand.  Blooming  dale  v.  Barnard^ 
THun(K  Y.),  459. 

§  7.  Sureties  or  guarantors  of  mortgage.  A  surety  may  be  sub- 
stituted in  the  place  of  the  creditor  to  whom  the  principal  debtor  has 
made  a  mortgage  as  security  for  the  payment  of  the  debt,  if  such  surety 
is  compelled  to  pay  it.  Cheesehrovgh  v.  Millard,  1  Johns.  Ch.  409  ; 
Root  V.  Bancroft,  10  Mete.  48  ;  Burton  v.  Wheeler,  7  Ired.  Eq.  217; 
Ohio  Life  Ins.  Co.  v.  Winn,  4  Md.  Ch.  Dec.  253.  So,  a  creditor  may 
avail  himself,  as  a' security  for  his  debt,  of  the  benefit  of  a  mortgage 
which  his  debtor  has  made  to  a  surety  for  such  debt  by  the  way  of  in- 
demnity. Curtis  V.  Tyler,  9  Paige's  Ch.  432 ;  Moore  v.  Moherly,  7  B. 
Monr.  299  ;  Eastman  v.  Foster,  8  Mete.  19  ;  Stewart  v.  Preston,  1  Fla. 
10.  As  where  one  gives  to  an  accommodation  indorser  a  mortgage  of 
indemnity,  and  both  maker  and  indorser  become  insolvent,  the  hold- 
ers of  the  notes  may  avail  themselves  of  the  mortgage  security  {Pice 
v.  Dewey,  13  Gray,  47.) ;  and  one  surety  may  avail  himself  of  a  mort- 
gage made  by  the  principal  to  his  co-surety.  Hall  v.  Cushman,  16  N. 
H.  462. 

The  right  of  subrogation,  though  originally  a  doctrine  of  equity,  has 
become  recognized  as  a  legal  right.  LaFarge\.  Ilerter,  11  Barb.  159;  5 
Seld.  241 ;  Aiken  v.  Gale,  37  K.  II.  501.  And  if  two  co-debtors  mort- 
gage land  belonging  to  thom  jointly  to  secure  a  joint  debt,  and  one  of 
them  is  obliged  to  pay  the  whole  debt,  he  becomes  in  technical  langifage 
subrogated  to  the  place  of  the  mortgagee,  as  to  the  mortgage  upon 
the  co-debtor's  h;ilf  of  the  estate,  as  security  for  liis  contributing 
his  share  of  the  debt.  Sargent  v.  McFarland,  8  Pick.  502.  But 
if,  as  between  the  debtors,  one  is  the  principal  and  the  other  the 
surety  in 'the  mortgage  debt,  and  the  real  principal  of  the  debt  ])ay   it, 
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the  doctrine  of  subroo^atioii  as  to  the  land  of  tlie  other  mortgagor  does 
not  apply.  CnifU  v.  Crafts,  13  Gray,  302  ;  Cherry  v.  Monro,  2  Barb. 
Ch.  018. 

A  surety  may  have  the  benefit  of  the  mortgage  to  the  creditor  by 
the  principal  debtor,  even  though,  before  he  has  been  called  on  to  pay 
the  debt,  the  mortgagor  has  sold  and  conveyed  the  estate  to  another. 
Oossin  V.  Brown,  11  Pcnn.  St.  527.  And  where  a  creditor  voluntarily 
does  an  act  invalidating  or  discharging  the  security  that  he  holds  from 
the  principal  for  a  debt  to  which  there  is  a  surety,  he  will,  thereby, 
lose  liis  claim  on  the  surety,  to  the  same  extent  as  the  latter  is  injured 
by  such  act  of  the  creditor.  Hayes  v.  Ward,  4  Johns.  Ch.  123.  But 
a  sure'ty  is  not  entitled  to  be  substituted  as  to  the  security  until  the 
whole  debt  shall  have  been  paid.  Stamford  Bank  v.  Benedict,  15 
Conn.  437.  And  he  may  lose  the  benefit  of  the  subrogation  by  his 
own  laches  in  suffering  other  persons  to  acquire  a  valuable  interest  in 
the  land  in  consequence  of  his  omitting  to  make  known  his  own  claim 
upon  it.     Jarvis  v.  Whitman,  12  B.  Monr.  97. 

Where  one  purchases  land,  and  assumes  in  his  deed  to  pay  off  a  bond 
and  mortgage  of  his  grantor  to  which  the  land  is  subject,  he  thereby 
becomes  a  surety  in  respect  to  the  mortgage  debt.  Klapworth  v. 
Dressier,  2  Beasley  (N.  J.),  02 ;  Iloysradt  v.  Holland,  50  K.  11.  433. 
But  a  promise  by  the  grantee  to  the  grantor,  to  pay  a  mortgage  debt  as 
part  of  the  purchase-money  of  the  land  conveyed,  does  not  render  the 
grantee  surety  for  the  grantor,  but,  as  between  the  parties,  the  grantee 
is  the  principal  debtor  and  the  grantor  the  surety.  Huyler  v.  Atwood, 
20  N.  J.  Eq.  504.  The  acceptance  by  the  grantee  of  a  deed  convey- 
ing lands  subject  to  a  specified  mortgage  and  providing  that  he  shall 
assume  and  pay  the  mortgage,  binds  him  as  effectually  as  though  the 
deed  were  inter  partes  and  executed  by  both  grantor  and  grantee.  The 
mortgagee  may  treat  both  the  mortgagor  and  his  grantee  under  such 
a  j)romise  as  principal  debtors,  and  may  have  a  personal  decree  against 
either  or  both.      Crawford  v.  Edwards,  33  Mich.  354. 

An  indorser  upon  a  note  not  yet  matured,  gave  a  mortgage  upon  a 
vessel  to  secure  his  contingent  liability,  by  which  he  was  entitled  to  an 
extension  of  time  for  payment.  It  was  held  in  this  case  that  the  mort- 
gagee was  to  be  deemed  a  mortgage,  for  a  valuable  consideration,  and 
entitled,  as  such,  to  intervene  for  the  protection  of  his  interest  in  a  libel 
filed  against  the  vessel  to  recover  wages.  Either  the  extension  of  time 
for  payment  of  the  debt,  or  the  waiver  by  the  holder  of  the  note  of 
the  right  to  sue  the  indorser,  and  in  such  suit  to  attach  the  vessel,  con- 
stituted a  sufficient  consideration  for  this  purpose.  The  Dvhuque,  2 
Abb.  (U.  S.)  20. 
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"Wliere  the  principal  debtor  executes  to  the  payee  of  a  note,  on  which 
there  is  personal  security,  a  mortgage  for  further  security,  until  the 
surety  pays  the  debt,  he  has  no  right  to  be  subrogated  to  the  rights  of 
the  mortgagee,  and  to  have  the  mortgaged  premises  sold  and  the 
money  paid  to  him.     Comoell  \.  McCowan^  53  111.  363. 

For  an  exhaustive  collation  and  discussion  of  the  doctrine  of  subro- 
gation, and  substitution  as  applicable  to  the  parties  to  a  mortgage,  see 
Hardin  v.  Walpole,  38  Ind.  146. 

§  8.  Sureties,  etc.,  indemnified  by  mortgage.  Where  a  mort- 
gage is  given,  not  to  secure  a  debt,  but  to  indemnify  a  surety,  there  the 
security  does  not  in  the  first  instance  attach  to  the  debt,  as  an  incident 
to  it,  but  whatever  equity  may  arise  in  favor  of  the  creditor  with  re- 
gard to  the  security  arises  afterward,  and  comes  into  existence  only 
upon  the  insolvency  of  the  parties  holden  for  the  debt.  Jones  v.  Quin- 
nijnack  BanTc,  29  Conn.  25. 

Where  several  debts  are  secured  by  a  mortgage,  for  some  of  which 
there  are  sureties  who  are  not  parties  to  the  mortgage,  the  mort- 
gagee becomes  the  trustee  for  the  sureties  to  the  amount  of  the  funds 
thus  provided  for  their  indemnity  ;  and  upon  a  sale  of  the  mortgaged 
property,  the  mortgagee  must  see  that  their  just  proportion  of  the  pro- 
ceeds of  the  sale  is  applied  to  the  discharge  of  the  debt  on  which  the 
sureties  are  bound.     Fielder  v.  Varnery  45  Ala.  429. 

Where  one  conveys  land  to  a  trustee  for  the  benefit  of  a  surety,  con- 
ditioned that  the  conveyance  shall  be  void  if  the  grantor  shall  pay  cer- 
tain debts  for  which  the  surety  is  liable,  the  assent  of  the  creditor  will 
be  presumed  even  though  the  conveyance  was  made  without  his  knowl 
edge,  and  the  deed  will  be  held,  not  only  as  indemnity  to  the  surety, 
but  as  security  for  the  debt.  The  trustee  cannot  discharge  or  defeat 
the  trust,  except  to  a  purchaser  for  a  valuable  consideration,  without 
notice.     Carpenter  v.  Bowen,  42  Miss.  28. 

If  the  owner  of  land  makes  two  mortgages  thereof,  and  in  the  second 
mortgage,  which  is  given  merely  to  indemnify  a  surety  upon  a  note, 
who  has  since  paid  nothing  thereon,  reserves  to  himself  the  right  to 
cut  and  dispose  of  all  the  wood  on  the  premises,  and  in  the  first  mort- 
gage stipulates  for  the  right  to  make  coal  from  the  wood  under  an 
agreement  which  provides  that  he  shall  deliver  the  same  to  the  first 
mortgagees,  and  that  the  amount  that  may  bo  due  thereon  shall  be  in- 
dorsed on  the  mortgage  note,  an  assignee  of  the  setlbnd  mortgage  has 
no  right  to  complain,  in  a  puit  against  him  to  foreclose  the  first  mort- 
gage, of  a  settlement  fairly  made  between  the  mortgagor  and  the  first 
mortgagees,  by  which  the  amount  to  be  so  indorsed  is  ascertained  and 
determined,  and  is  indorsed  accordingly,  although  in  such  settlement  a 
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set-off  WHS  allowed  for  supplies  fiiruislied  by  them  to  enable  the  mort- 
gagor to  go  on  with  his  work,  and  to  a  third  person  with  whom  he  had 
a  contract  respecting  the  same  subject-matter,  but  conditional  judg- 
ment will  be  entered  for  the  amount  due  on  the  note  after  deducting 
the  indorsement.     Pomeroy  v.  Lattlmj,  2  Allen  (Mass.),  221. 

§  9.  Possession  of  mortgaged  property.  Where  lands  are  con- 
veyed in  mortgage,  the  mortgagee,  as  against  the  mortgagor  and  all 
persons  claiming  under  him,  is  taken  to  be  the  owner  of  the  fee,  and 
as  the  right  of  possession  follows  the  right  of  property,  if  there  l)e  no 
stipulation  to  restrain  it,  he  is  entitled  to  possession  before  condition 
broken,  and  is  liable  to  be  dispossessed  only  by  performance  of  the  con- 
dition at  the  time  limited.  Erskine  v.  Townsend,  2  Mass.  493; 
Blaneij  v.  Bearce,  2  Greenl.  132 ;  Collins  v.  lorry,  7  Johns.  278. 
Otherwise,  in  some  of  the  States.  Trimm  v.  Harsh,  54  N.  Y.  (9  Sick.) 
599.  But  where  it  appears  by  necessary  implication  from  the  condition 
of  the  mortgage  that  the  understanding  of  the  parties  must  have  been 
that  the  mortgagor  should  remain  in  possession  of  the  land,  the  mort- 
gagee cannot  maintain  a  writ  of  entry  to  recover  the  land,  until  the 
condition  be  broken,  or  waste  be  done.  Hartshorn  v.  Ilubhard,  2  N. 
Ji.  453.  Where  a  person,  by  taking  possession  of  mortgaged  premises, 
disseizes  the  mortgagor,  he  also  disseizes  the  mortgagee,  and,  while  the 
disseizor  remains  in  possession,  the  deed  of  the  mortgagee  will  not  pass 
his,  the  mortgagee's,  interest  in  the  land.  Poignand  v.  Smith,  8  Pick. 
272. 

Permission  to  the  mortgagee  to  take  possession  of  the  mortgaged 
premises,  given  by  the  mortgagoi-'s  administrator  after  he  had  parted 
with  the  title,  is  of  no  more  force  than  if  given  by  a  stranger.  J^ew- 
tori  V.  McKay,  30  Mich.  380.  Under  the  statutes  of  Michigan,  a 
mortgagor  is  entitled  to  recover  possession  from  his  mortgagee  at  any 
time  before  his  rights  have  been  foreclosed  in  some  manner.  Humph- 
rey V.  Ilurd,  29  Mich.  44. 

§  10.  Nature  of  mortgagor's  possession.  The  rights  of  the  mort- 
gagor and  of  the  mortgagee  in  the  matter  of  possession  of  the  mortgaged 
premises  are  so  independent  and-  distinct,  that  if  either,  while  in  pos- 
session, or  any  one  claiming  uiulei-  him,  commits  waste  by  acts  which 
essentially  impair  the  value  of  the  inheritance,  the  other  may  restrain 
him  from  so  doing  by  an  injunction  through  a  court  of  chancery. 
Given  Y.  M'Calmont,  4  Watts,  460;  Fay  \.  Brewer,  3  Pick.  204; 
Smith  V.  Moore,  11  N.  II.  55.  But  the  possession  of  the  mortgagor  to 
a  certain  extent  is  the  possession  of  the  mortgagee.  Partridge  v. 
Bere,  5  B.  &  Aid.  604 ;  Chapman  v.  Armistead,  4  Munf.  382  ;  Gould 
V.  Newman,  6  Mass.  239  ;  Beach  v.  Royce,  1  Root,  244.     In  Yermont, 
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the  mortgagor's  possession  after  condition  broken  is  as  tenant  at  will 
to  the  mortgagee  or  his  assignees ;  so  that  if  he  cut  timber  and  the 
assignee,  coming  into  possession,  use  it,  trover  will  not  lie.  Morey  v. 
McGuire,  4  Yt.  327.     See,  too,  Judd  v.  Woodrnff,  2  Root,  298. 

"Where  a  mortgagor  continues  in  possession  of  the  mortgaged  prem- 
ises, and  there  is  no  contract  on  the  snbject,  he  may  be  considered 
either  as  a  trespasser  or  as  a  tenant  at  will,  at  the  election  of  the  mort- 
gagee. Pettengill  v.  Eoans,  5  N.  II.  54 ;  Blaney  v.  Bearce,  2  Greenl. 
132.  And  a  mortgagor  in  possession  does  not  bind  his  mortgagee  in 
passing  any  right  of  his  in  the  premises  to  third  persons.  Kllithorjp 
V.  Dewing,  1  Chip.  141  ;  Beacher  v.  Cooh,  1  Root,  296. 

A  mortgagor,  so  long  as  he  remains  in  possession,  or  until  actual  entry 
by  the  mortgagee,  may  receiv^e  the  rents  and  profits  to  his  own  nse,  and 
is  not  liable  to  account  therefor  to  the  mortgagee.  FitcKburgh  Mannf. 
Co.  V.  Ifelven,  15  Mass.  268.  IS^or  is  he  liable  even  for  such  as  may 
accrue  between  the  time  of  the  commencement  of  the  action  to  fore- 
close, and  the  time  of  taking  possession  npon  execution.  Mayo  v. 
Fletcher,  14  Pick.  525. 

The  possession  of  a  mortgagor  must  be  presumed  to  be  in  subordina- 
tion to  the  title  of  the  mortgagee  until  tlie  contrary  is  shown.  Conner 
v.  Whitmore,  52  Me.  185  ;  Dadmun  v.  Lammn,  9  Allen,  85.  A 
mortgagor  in  possession  may  maintain  an  action  for  injury  to  timber 
growing  on  the  mortgaged  premises.  Annapolis,  etc.,  R.  R.  Co.  v. 
Gantt,  39  Md.  115.  But  neither  the  mortgagor  nor  his  grantee,  when 
in  possession,  can  acquire  any  rights  hostile  to  the  mortgagee  by  paying 
the  taxes  on  the  mortgaged  premises.  It  is  their  duty  to  do  so  ;  and 
the  mortgagee  may  well  regard  such  payment  as  a  protection  of  his 
interest.     Medley  v.  ElUoti,  62  111.  532. 

§  11.  Nature  of  mortgagee's  possession,  his  rights  and  duties. 
A  mortgagee,  who  has  gone  into  peaceable  possession  of  the  mortgaged 
premises  after  a  default,  cannot  be  ejected  by  the  mortgagor  while  the 
mortgage  remains  unsatisfied.  Hennesy  v.  Farrell,  20  Wis,  42  ;  Den 
V.  Wright,  2  Ilalst.  1 75  ;  Pace  v.  Chadderdon,  4  Minn.  499  ;  Sahler 
v.  Signer,  44  Barb.  (N.  Y.)  606.  The  mortgagee  after  condition  broken 
is  entitled  to  tlie  possession  of  the  premises  and  may  maintain  trespass 
quare  claumtmi  for  an  injury  thereto.  Harris  v.  Ilaynes,  34  Yt. 
(5  Sliaw)  220  ;  Pettengill  v.  Foans,  5  N.  II.  54 ;  Bussey  v.  Page,  14 
Me.  132.  When  a  mortgagee  elects  to  consider  liis  mortgagor  in  pos- 
session, after  condition  broken,  as  his  tenant,  he  is  a  tenant  at  sulfer- 
anci  and  not  entitled  to  notice  to  quit,  and  a  purchaser  from  the  mort- 
gagor wouki  ])o  in  no  better  condition  than  his  vendor.  Jachwn  v. 
Wa/rren,  32  111.  331.     But  a  mortgagee  in  possession,  after  iiaving 
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received  payment  of  the  debt,  will  not  ])e  protected  by  the  statute  of 
limitations,  unless  it  be  shown  that  he  has  held  adversely  to  the  mort- 
gagor for  the  period  which  limits  recovery  of  the  land.  Their  relation 
is  analogous  to  that  of  trustee  and  cestui  que  trud^  and  the  possession  by 
either  is  not,  as  to  tlie  other,  adverse.  Green,  v.  Turner^  38  Iowa,  112. 
The  ])ayment  and  release  of  a  mortgage  terminates  the  right  of  possession 
by  the  mortgagee  or  by  his  lessee.  Holt  v.  Rees^  44  111.  30.  In  Minne- 
sota the  mortgagee,  after  default  in  payment  and  before  foreclosure, 
has  no  right  to  possession,  or  to  timber  growing  and  cut  on  the  land, 
though  he  may  protect  his  security  by  injunction  and  otherwise.  Adams 
V.  Corriston,  7  Minn.  456. 

A  mortgagee  'tnay  make  a  hona  fide  purchase  of  the  equity  of  re- 
demption, and  thereby  acquire  an  absolute  title.  Green-  v.  Butler,  26  Cab 
595.  But  a  mortgagee,  who  has  taken  possession  for  the  purpose  of 
foreclosing  the  mortgage,  can  acqufre  no  title  to  the  property  by  a  pur- 
chase at  a  collector's  sale  for  the  taxes ;  he  may  pay  the  taxes,  and  then 
add  the  amount  paid  to  the  mortgage  debt.  Brown  v.  Simons,  44  N. 
II.  475.  Where  the  owner  ot  a  mortgage  on  an  nndivided  interest  in 
land  is  also  the  owner  of  another  undivided  interest  in  the  same  tract 
of  land,  his  entry  into  possession  of  the  whole  tract  does  not  constitute 
him  a  "mortgagee  in  possession."     Davenport  v.  Turjjin,  41  Cal.  li)0. 

A  mortgagee  has  a  legal  right  to  the  rents  and  profits  of  the  mort- 
gaged estate.  Cortleyeu  v.  Hathaway,  3  Stockt.  (N.  J.)  39  ;  Myers  v. 
^SlvlU,  1  Eawle,  353  ;  Weidner  v.  Foster,  2  Pen.  &  W.  23.  But  at 
common  law  the  mortgagee  cannot  recover  I'ent  of  the  mortgagor 
for  the  time  he  suffers  him  to  retain  possession  of  the  Dremises,  unless 
the  mortgagor  take  a  lease,  which  h^  may  do,  from  the  mortgagee,  under 
which  he  can  hold  possession  against  the  mortgagee.  KunJde  v.  Wolfers- 
herger,  6  Watts,  131. 

A  mortgagee  in  possession,  who  has  received  rents  and  profits  in 
amount  sufficient  to  satisfy  the  mortgage,  is  not  thereby  divested  of  his 
character  as  a  mortgagee  in  possession,  so  that  ejectment  will  lie  against 
him ;  but  an  action  for  an  accounting  must  be  brought  to  have  the 
amount  ascertained  and  applied.  Huhhell  v.  Jloulson,  53  N.  Y, 
(8  Sick.)  225  ;  13  Am.  Eep.  519. 

A  mortgagee  in  possession  is  responsible  for  the  rents  and  profits, 
and  is  allowed  for  the  taxes  and  the  ordinary  repairs.  Adkins  v.  Lewis, 
5  Oreg.  292 ;  CooTc  v.  Ottawa  University,  14  Kan.  548  ;  Stram^  v, 
Allen,  44  III.  428.  But  as  a  general  rule  he  is  entitled  to  no  credit  for 
permanent  improvements  made  on  the  premises  free  of  cost  although 
their  construction  was  necessary  for  the  protection  of  the  crops,  or 
enhanced  the  rental  value.  Hidden  v.  Jordan.  32  Cal.  397 ;  S.  C,  28 
Vol.  lY.— 73 
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id.  301 ;  Adhins  v.  Lewis,  5  Oreg.  292  ;  Cook  v.  Ottawa  University, 
14  Kan.  51:3.  He  is  only  responsible  for  tlie  rents  actually  received, 
unless  he  has  been  guilty  of  fraud  or  willful  neglect,  but  the  mortgage 
debt  will  be  credited  with  the  amount  of  rents  received  by  one  of  the 
mortgagees  individually,  unless  shown  to  have  been  derived  from  a 
source  extrinsic  and  independent  of  the  mortgage.  Barron  v.  Faul- 
ling,  38  Ala.  292.  And  when  he  is  not  in  actual  possession  of  the 
mortgaged  premises,  by  himself  or  his  tenant,  and  has  received  no  part 
of  the  profits,  and  has  not  used  his  mortgage  to  interfere  with  the  claim 
of  subsequent  incumbrancers,  or  to  protect  the  possession  of  the  mort- 
gagor, he  is  not  chargeable  with  any  part  of  the  profits.  Demurest  v. 
Berry,  1  C.  E.  Green  (N.  J.),  481.  If  he  be  in  possession,  and  after  due 
diligence  to  let  the  premises  advantageously,  has  agreed  upon  the  terms 
of  a  lease,  and  carried  out  his  agreement,  he  is  not  chargeable  with  a 
higher  rent,  although  after  the  letting  he  was  offered  such  higher  rent, 
by  the  solicitor  of  the  mortgagor  in  the  name  of  the  client,  especially 
if  it  appear  that  the  offer  was  not  so  authoritative  as  to  bind  the  client. 
Huhhard  v.  Shaw,  12  Allen  (Mass.),  120.  A  mortgagee,  who  has  taken 
possession  of  the  mortgaged  premises  for  the  purpose  of  foreclosure 
under  the  statute,  is  not  accountable  for  rents  and  profits  when 
he  has  not  received  them,  but  has  allowed  the  mortgagor  to  con- 
tinue his  occupation.  Bailey  v.  Myinch,  52  Me.  132.  And  a 
mortgagee  in  possession,  who  sells  part  of  the  mortgaged  prop- 
erty nnder  a  power  of  sale  in  the  mortgage,  must  apply  the  pro- 
ceeds of  sale,  first  in  payment  of  interest  and  costs,  and  then  either 
pay  the  balance  to  the  mortgagor  or  apply  it  in  reduction  of  the  ])riu- 
cipal  due  on  the  mortgage  ;  and,  in  taking  an  account  against  the  mort- 
gagee, who  has  retained  sale  moneys  beyond  the  interest  and  costs  due, 
a  rest  must  be  made  at  the  time  of  the  receipt  of  the  proceeds  of  sale, 
even  although  he  may  have  entered  into  possession  wlicn  the  interest 
due  to  him  was  in  arrear.  Thoinpsoii  v.  Hudson,  L.  K.,  10  Eq.  497  ; 
S.  C,  23  L.  T.  (N.  vS.)  278. 

Allowances  for  rents,  profits  ilnd  waste  can  only  be  claimed  by  a 
mortgagor,  either  on  bill  to  foreclose,  or  bill  to  redeem,  against  a  mort- 
gagee in  possession  as  mortgagee.  He  cannot  be  called  to  account  in 
•sucli  suifs  \\)V  trespasses  coiiiuiittcd  hy  liini  ;  nor,  if  he  is  in  possession 
under  a  lease  from  tlie  mortgagor,  can  tlie  mortgagor  claim  an  aUow- 
ance  for  rent  due  on  the  lease,  or  waste  connnitted  as  tenant.  Omler- 
doiil:  V.  (lr<iy,  4  C.  E.  Green  (N.  J.),  65.  It  is  not  the  duty  of  either  the 
iiiortgage(M)r  the  purcliasei-  of  tlie  e({uity  of  redemption  of  a  part  of  lands 
mortgaged  to  enjoin  the  committing  of  waste,  nor  will  the  failure  of 
the  mortgagee  to  enjoin  ihc  coniinission  of  any  acts  affecting  the  ])er- 
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manent  value  of  the  property  mortgaged,  release  from  the  mortgage 
the  property  so  purchased,  or  furnish  ground  for  requiring  an  account 
from  the  mortgagee,  at  the  instance  of  such  purchaser,  and  a  credit 
upon  the  mortgage  debt  of  the  amount  of  waste  committed  upon  other 
pieces  of  property  included  in  the  mortgage.  Knarr  v.  Conaway^  42 
Ind.  !^60. 

The  rule  that  a  trustee  who  has  so  intermingled  the  trust  property 
with  his  own,  as  to  render  it  impracticable  to  ascertain  how  much  of 
certain  charges  ought  to  be  borne  by  the  trust  estate,  is  entitled  to  no 
allowance  in  respect  to  sucli  charges,  was  applied  to  charges  of  a  mort- 
gagee in  possession  for  taxes  leveled  upon  the  whole  property.  Elmei' 
V.  Loper,  25  N.  J.  Eq.  475.  A  mortgagee  in  possession  of  business 
premises  is  entitled  to  carry  on  business  for  a  reasonable  time,  so  as  to 
enable  him  to  sell  as  a  going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  hrm.      Cook  v.  Thomas,  24  W.  R.  427. 

§  12.  Conveyances  by  mortgagor.  Where  the  purchaser  of  land 
accepts  a  deed  expressly  conveying  such  land  subject  to  a  mortgage, 
and  excepting  such  mortgage  from  the  covenants  of  warranty  and 
against  incumbrances,  but  does  not  himself  covenant  to  pay  the  mort- 
gage, the  land  is  primarily  liable  as  between  him  and  the  vendor ;  and 
the  vendor  is  liable  for  any  deficiency  after  a  foreclosure  sale  fairly 
made.  Cleveland  v.  Southard,  25  Wis.  479 ;  Johnson  v.  Zlnk,  51  N. 
Y.  (6  Sick.)  333 ;  S.  C,  52  Barb.  396.  The  mortgagor  becomes  quasi 
surety  and  has  a  right  to  insist  upon  the  collection,  first,  out  of  the 
mortgaged  land.     Hams  v.  Jex,  'oQ  Barb.  232. 

Generally,  where  a  mortgagor  conveys  away  part  of  the  mortgaged 
premises,  the  portion  retained  is  primarily  liable  for  the  payment  of 
the  mortgage  debt.  If,  however,  by  the  terms  of  the  sale,  the  mort- 
gage is  to  remain  a  common  charge  upon  the  whole,  and  to  be  paid  by 
the  mortgagor  and  purchaser  without  any  specific  agreement  as  to  the 
proportion  which  each  one  is  to  pay,  they  must  contribute  according  to 
the  relative  value  of  each  one's  part.  Hoy  v.  Hramhall,  4  C.  E.  Green 
(N.  J.),  74,  563. 

When  a  mortgagor  makes  successive  sales  of  distinct  parcels  of  the 
mortgaged  premises  to  different  persons  having  notice  of  the  prior 
sales,  the  different  parcels  are  to  be  subjected  to  the  payment  of  the 
mortgage  in  the  inverse  order  of  their  alienation.  Iglehart  v.  Crane, 
42  111.  261;  Meng  v.  Houser,lZ  Rich.  (S.  C.)  Eq.  210;  Root  v. 
Collins,  34  Vt.  (5  Shaw)  173;  Day  v.  Patterson,  18  Ind.  114; 
Mobile,  etc.,  Co.  v.  Huder,  35  Ala.  713;  Ogden  v.  Glidden,  9  Wis. 
46. 

The  assignee  of  an  equity  of  redemption,  who  accepts  a  deed  with- 
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out  covenants  for  the  mortgaged  estate,  takes  it  in  tlie  absence  of  an 
agreement  to  the  contrary,  charged  with  tlie  payment  of  the  mortgage 
debt.  Atherton  v.  Toiiey,  43  Ind.  211.  See,  too,  Dadmun  v.  Lam- 
son,,  9  Allen  (Mass.),  85. 

Where  lands  are  sold  subject  to  a  mortgage  previously  executed  by 
the  seller,  the  purchaser,  by  agreeing  to  pay  the  mortgage  debt  when 
due  as  a  part  of  the  purchase-price,  becomes,  as  between  him  and  the 
seller,  the  principal  debtor  for  the  payment  of  the  mortgage,  and  the 
seller  his  surety.  Mills  v,  Watson,,,  1  Sweeny  (JST.  Y.),  374.  Such  a 
grantee  cannot  question  the  consideration  or  validity  of  the  mortgage. 
He  is  bound  for  the  full  amount  of  the  mortgage  as  expressed  in  the 
deed,  it  being  so  much  of  the  purchase-money,  notwithstanding  the 
fact  that  a  portion  only  of  the  amount  was  loaned  upon  it  by  the  mort- 
gagee. Freeman  v.  Atdd,  44  N.  Y.  (5  Hand)  50,  But  the  grantee 
in  a  deed  of  mortgaged  premises,  merely  reciting  that  he  is  to  pay  off 
the  mortgage,  is  not  liable  to  a  personal  judgment  for  tlie  amount  of 
the  mortgage  debt.     Mason  v.   Barnard^  36  Mo.  384, 

A  deed  in  the  nature  of  a  mortgage,  given  by  a  tenant  in  common 
upon  his  undivided  interest  in  lands,  leaves  in  him  an  estate,  which 
entitles  him  to  ap]ily  for  partition.  In  such  case,  the  mortgage  deed 
is  to  be  transferred  as  a  lien,  exclusively  to  the  share  set  off  to  the 
mortgagor.     Kline  v,  McGuchiti,  24  N.  J.  Eq.  411. 

The  equities  existing  between  the  assignor  and  the  assignee  of  a 
chose  in  action,  not  negotiable,  attend  the  title  transferred  to  a  subse- 
quent assignee  for  value  and  without  notice.  The  latter  takes  the 
exact  position  of  his  vendor.  Bush  v.  Lathrop,  22  N.  Y.  (8  Smith) 
535. 

The  hona  fide  assignee  of  a  mortgage,  for  value,  nas  been  held  not 
to  take  it  subject  to  all  the  infirmities  which  attach  to  it  in  the  hands 
of  the  mortgagee.    Farmers'  National  Bank  v.  Fletcher,,  44  Iowa,  252. 

§  13.  Conveyances  by  mortgagee.  Whatever  may  be  the  term 
applied  to  a  mortgagee's  interest,  whether  lien  or  estate,  it  requires  a 
deed  to  create  it,  and  the  ordinary  rules  of  registration  apply  to  this 
as  to  otlier  deeds  of  conveyance,  Schmidt  v.  //oy/,  1  Echv,  Ch.  652 ; 
Rigney  v,  Lovejoy,,  13  N.  II,  247  ;  Philips  v.  Bank  of  Lewistown,  18 
Penn.  St.  394;  Enoin  v,  Shuey,  8  Ohio  St.  510.  An  assignment  of 
a  mortgngc  is  a  conveyance  of  real  estate  to  the  assignee,  Robinson 
\.  Ryan,  'i^  N,  Y,  (11  Smith)  320;  Ruggles  \.  Barton,  13  Gray, 
506  ;  Philips  v.  Bank  of  LeuriMon,  18  Penn,  St.  394.  A  deed  of 
quit-claim,  or  a  mortgage  of  the  jM-emises  in  the  usual  form,  by  the  mort- 
gagee to  a  third  party,  wiU  operate  as  an  assignment  of  his  interest  as 
mortgagee.     Ilimt  v.  Jliinf^  14  Pick.  374;   Cole\.  Fdgcrly,\%  Me. 
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112;  CoUamerv.  Langdon,  '2^  Yi.  32.  And  a  deed  with  covenants 
of  warranty  would  conve^^  all  the  grantor's  rig'ht  and  operate  as  an 
equitable  assignment  of  the  debt  secured  by  the  mortgage.  Lawrence 
V.  Stratton,  6  Cush.,  163;  Oivan  v.  Doe^  7  Blackf.  21() ;  Olmsted  \. 
Elder,  2  Sandf.  325. 

§  14.  Rights  of  purchasers  of  the  premises.  The  piu-eliaser  of 
mortgaged  pi'emises  does  not,  in  the  absence  of  a  special  contract,  be- 
come personally  liable  for  the  mortgage  debt;  the  creditor's  remedy  is 
against  the  property  only.  John-son  v.  Mojiell,  13  Iowa  (5  With.), 
3(H).  But  he  has  a  right  to  the  surplus  which  may  remain  to  be 
accounted  fur  by  the  mortgagee,  upon  a  sale  of  the  premises  under  the 
power  of  sale.     Buttrick  v.  Weuttvortli,  0  Allen,  79. 

A  grantee  of  land  by  quit-claim  deed,  for  the  consideration  of  one 
dollar,  is  not  bound  to  pay  the  usurious  mortgage  of  his  grantor,  unless 
it  is  shown  that  he  agreed  to  pay  the  debt  secured  by  the  said  mort- 
gage or  that  it  should  be  paid  out  of  the  land.  Ludington  v.  JIarris, 
21  Wis.  239.  But  a  purchaser,  who  has  been  let  into  undisturbed  pos- 
session and  has  given  his  vendor  a  mortgage  of  the  premisps  to  secure 
the  price,  will  be  compelled  to  pay  the  balance  of  the  purchase-money 
unless  he  proves  the  existence  of  valid  adverse  liens,  or  of  a  title  para- 
mount to  that  derived  from  his  grantor.  Brunette  v.  Schettler,  21 
Wis.  188. 

No  dedication  to  public  use,  of  portions  of  a  parcel  of  land,  made  by 
the  general  owner,  after  giving  a  mprtgage  upon  it,  can  affect  the  lien 
of  the  mortgage,  but  a  purchaser  at  a  sale  on  foreclosure  will  take 
title  free  of  the  dedication.  IIpjae\.Iiihahlta)itsofWest  Ilohohen,  23 
N.  J.  Eq.  354.  Where  a  mortgagor,  while  owing  the  equity  of  re- 
demption, erects  a  house  upon  the  mortgaged  premises,  without  any 
agreement  with  tlie  mortgagee,  it  becomes  a  part  of  the  realty,  and 
passes  with  it  to  a  purchaser  under  the  foreclosure  of  the  mortgage. 

§  15.  Purchase  of  premises  by  mortgagee.  A  mortgagee  may 
make  a  hona  jide  purch«se  of  the  equity  of  redemption,  and  thereby 
acquire  an  absolute  title.  Green  v.  Butter,  26  Gal.  595  ;  IllnTdey  v. 
Wheel iv right,  29  Md.  3'41 ;  Wi/nlooj)  v.  Cowing,  21  111.  570;  Gwinn 
V.  Smith,  55  Ga.  145.  But  this  is  always  regarded  with  great  jealousy 
by  courts  of  equity,  and  will  be  avoided  for  fraud  actual  or  construct- 
ive, or  for  any  unconscionable  advantage  taken  hy  the  mortgagee  in 
obtaining  it.  Rassell  v.  Southard,  12  How.  (U.  S.)  139  ;  Piatt  v.  Mc- 
Clure,  3  Woodb.  &  M.  151 ;  Jlgndman  v.  Hyndnian,  19  Yt.  9. 

A  mortgagee  in  possession  may  purchase  for  his  own  benefit  the 
title  of  the  mortgagor,  on  an  execution  sale  against  him  upon  a  judg- 
ment in  favor  of  a  third  person ;  and  he  may  set  up  a  title  so  acquired, 
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as  a  defense  to  an  action  by  the  mortgagor  or  liis  grantee  to  redeem. 
Ten  Eyck  v.  Craig,  62  N.  Y.  (17  Sick.)  406.  But  a  mortgagee  has  no 
right  in  an  action  at  law  on  the  debt  secured  by  the  mortgage  to  sell 
and  buy  in  the  mortgaged  lands.  In  such  case  if  he  purchases  one 
part  and  a  stranger  the  other,  the  lands  are  left  as  they  stood  before 
the  sale,  and  the  stranger's  purchase,  if  valid  at  all,  amounts  to  a  pur- 
chase of  the  equity  of  redemption ;  and  the  latter  has  a  right  to 
demand  that  all  the  mortfi^aored  lands  be  broujj^ht  before  the  court  for 
foreclosure,  in  order  to  have  each  part  bear  its  proportion  of  the  entire 
indebtedness.      Youiig  v.  Ruth,  55  Mo.  5:5. 

Where  a  mortgage  contains  a  power  of  sale  whereby,  upon  failure 
to  perform  b}'  the  mortgagor,  the  mortgagee  may  sell  at  pnblic  auction, 
if  the  authority  to  make  the  sale  is  executed  and  regulated  by  statute, 
the  mortgagee  may  himself  become  the  purchaser.  Bergen  v.  Ben- 
nett, 1  Gaines'  Gas.  1.  But  he  cannot  do  so,  and  thereby  extinguish 
the  mortgagor's  right  of  redemption  against  his  consent,  where  the  sale 
is  made  by  agreement  between  the  parties,  though  made  at  public  auc- 
tion. It  is  in  the  nature  of  a  trust  to  sell,  where  the  trustee  cannot 
himself  be  purchaser.     Ilyndman  v.  Uyndman,  19  Vt.  9. 

The  rule  that  a  mortgagor  cannot,  through  a  tax  deed,  acquire  a 
title  which  will  defeat  a  mortgage,  was  applied  in  case  of  a  tax  deed 
acquired  by  a  grantee  under  a  warranty  deed  excepting  from  its  cove- 
nants an  existing  mortgage  and  all  back  taxes,  but  executed  after  the 
purchase  from  the  mortgagor.     Stearf;  v.  Jlollenhech,  38  Iowa,  550. 

§  16.  Rights  of  mortgagor's  creditors.  A  creditor  may  avail 
himself,  as  a  security  for  his  debt,  of  tlie  benefit  of  a  mortgage  Avhich 
his  debtor  has  made  to  a  surety  for  such  debt  by  the  way  of  indemnity. 
Ten  Eych  v.  Holmes,  3  Sandf.  Gh.  428 ;  Eastman  v.  Foster,  8  Mete. 
19  ;  Stewart  v.  Preston,  1  Fla.  10. 

Where  a  railroad  company  executes  a  mortgage  by  the  terms  of 
which  it  is  clearly  implied  that  the  company  is  to  hold  possession  and 
receive  the  earnings  of  the  road  until  the  mortgagees  sliould  take  it  or 
the  proper  judicial  authority  intervene,  su(rh  i^osseasion  gives  the  right 
to  the  M'hole  fund  derived  therefrom  and  i-enders  it,  tliereforc,  liable  to 
the  creditors  of  the  company  as  if  no  mortgage  existed.  Oilman  v. 
lllinois,etc.,  Tel.  Co.,  91  U.  S.  (1  Otto)  603; 

A  creditor  l)y  note  and  mortgage  may  obtain  judgnicnt  on  the  note 
and  subject  other  property  of  his  debtor  to  its  payment.  Karnes  v. 
Lloyd,  52  111.  113. 

Where  a  creditor  of  an  estate  represented  insolvent,  whose  claim 
is   partly   secured  by    mortgage,  has   his   whole   claim    allowed,    and 
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receives  a  divideud   upon   the  wliolu,  lie  waives  iiis  security   hy    tlie 
mort<;a<j:o.      /looker  v.  Olmstead.  6  Pick.  481. 

§  IT.  Rights  and  liabilities  of  purchasers.  Tlio  purchaser  of 
niortii;aged  })r(jperty,  Nvlio  assumes  the  payment  of  the  mortgage  debt, 
becomes  personally  liable  therefor.  Scldatre  v.  Greaud,  19  La.  Ann. 
125.  But  the  liability  of  the  grantee  does  not  discharge  the  grantor 
from  his  liability  also  to  the  mortgagee.  Meyer  v.  Lathrop^  10  Hun, 
GG ;  Calvo  v.  Davies,  8  id.  222.  Where  he  assumes  the  payment  of 
a  portion  of  the  mortgage  debts,  as  a  part  of  the  purchase-money, 
the  amount  so  assumed  becomes  his  personal  debt.  But  the  residue 
does  not,  although  he  may  be  compelled  to  ])ay  the  same  to  save  his 
property.  Hence  a  general  payment,  made  by  the  purchaser  on  the 
mortgage  debts,  will  be  first  applied  to  the  portion  for  which  he  is 
personally  liable.  Snyder  v,  Rohuison^  35  Ind.  311;  9  Am.  Rep. 
738.  One  who  purchases  j^remises  covered  l)y  an  undischarged  mort- 
gage, to  secure  tbe  payment  of  notes,  where  he  has  knowledge  of  facts 
sufficient  to  put  a  prudent  man  on  inquiry,  and  the  mortgagee  is 
well  known  and  easily  accessible  to  him,  and  when  inquiry  would  have 
elicited  information  that  the  mortgage  was  still  in  force  as  between  the 
original  parties,  cannot  claim  to  be  a  purchaser  without  notice  of  the 
equities  of  the  mortgagee,  simply  because  the  mortgagor  has  possession 
of  and  exhibits  to  him  the  notes  described  in  the  mortgage ;  such  pur- 
chaser stands  in  no  better  position  than  the  mortgagor  himself.  Box- 
heimer  v.  Gunn,  24  Mich.  372.  A  sale  by  the  sherift'  of  property, 
without  mentioning  any  mprtgage,  conveys  a  title  subject  to  a  mort- 
gage, if  the  mortgage  be  a  valid  lien,  and  the  sheriff  is  not  a  trespasser 
by  such  sale  in  general  terms,  though  the  property  be  subject  to  an  in- 
cumbrance. But  when  the  property  is  sold  subject  to  an  incumbrance, 
of  course  the  purchaser  cannot  contest  or  deny  the  validity  of  the  in- 
cumbrance. Porter  v.  Parmley,  52  IS".  Y.  (7  Sick.)  185.  A  deed  in 
the  nature  of  a  mortgage  to  secure  the  payment  of  certain  enumerated 
debts  creates  an  incumbrance  on  the  whole  property  conveyed  for  the 
whole  of  the  indebtedness  secured.  If  the  mortgagor  sells  a  portion  of 
the  land  thus  incumbered  to  a  purchaser  who  had  constructive,  though 
not  actual,  notice  of  the  mortgage,  and  transfers  the  notes  of  the  vendee 
for  the  purchase-money,  to  one  of  the  mortgage  creditors,  to  be  applied 
to  the  reduction  of  the  mortgage  debts,  the  payment  of  such  notes  by 
the  purchaser  to  one  of  the  mortgage  creditors  does  not  release  the 
land  thus  sold  from  the  mortgage,  unless  it  was  so  agreed  between  the 
purchaser  and  the  parties  to  the  mortgage.  Colhy  v.  Cato,  47  Ala. 
247.  A  purchaser  at  a  sale  under  a  judgment,  or  mortgage  which  is  a 
lien  upon  the  equity  of  redemption  merely,  is  presumed  to  bid  only  to 
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the  value  of  such  equity,  and  the  land  purchased  is  the  primary  fund 
to  pay  the  amount  duo  on  the  prior  bond  and  mortgage.  Hanger  v. 
State,  27  Ark.  667.  And  on  a  sale  under  mortgage  of  a  leasehold  of  a 
mill,  and  the  machinery  mentioned  in  the  schedule  attached,  will  pass 
other  maeliinery  put  into  the  mill  after  tlie  execution  of  the  mortgage. 
Ladley  v.  Creighton,  70  Penn.  St.  490. 

If  the  mortgagee  indulges  tlie  mortgagor  for  a  consideration  until, 
he  becomes  insolvent,  such  indulgence  will  make  good  the  title  of  a 
purchaser  from  the  mortgagor ;  but  if  without  any  consideration  he  in- 
dulges him,  such  indulgence,  unless  the  facts  show  fraud,  will  not  re- 
lieve the  title  of  the  purchaser  from  the  incumbrance  of  the  mortgage. 
Fry  V.  Shehee,  55  Ga.  208. 

The  actual  possession  of  land,  by  a  purchaser  holding  a  bond  for  a 
deed  from  his  vendor,  is  notice  of  his  rights  to  one  taking  a  mortgage 
on  the  land  from  the  vendor,  and  the  mortgagee  will  take  a  lien  only 
on  the  vendor's  right.  DooUttle  v.  Cooh,  75  III.  354.  On  the  death  of  a 
purchaser  at  a  sale,  made  under  a  power  contained  in  a  mortgage,  with- 
out having  completed  the  purchase,  his  executors  may  pay  the  pur- 
chase-money, and  take  a  deed  to  themselves  as  executors,  in  trust  for 
the  persons  interested  in  the  estate ;  and  on  the  title  conveyed  by  such 
a  deed,  they  may  recover  in  ejectment  against  the  mortgagor.  Lewis 
V.  Wells,  50  Ala.  198.  The  purchaser  at  an  irregular  foreclosure  sale 
obtains  all  the  rights  of  the  mortgagee,  including  the  right  of  possess- 
ion. Hoffman  v.  Harrington,  33  Mich.  392.  And  one,  wlu^  has  re- 
ceived the  title  to  lands  undejj  an  an-aiigeuicnt  which  in  legal  effect 
made  his  rights  no  more  than  those  of  a  mortgagee,  is  not  thereby  pre- 
cluded from  becoming  a  purchaser  at  a  chancery  sale  on  tlie  foreclosure 
by  a  third  person  of  another  mortgage,  and  holding  the  title  like  any 
other  purchaser ;  and  such  a  purchase  would  cut  otf  all  previous  equi- 
ties of  the  other  party.     Moote  v.  Scriven,  33  Mich.  500. 

No  authority  to  commit  waste  upon  mortgaged  premises  will  be  im- 
plied from  the  object  for  which  the  property  was  purchased,  nor  from 
the  price  agreed  to  be  paid.  Coggill  v.  Milhurii  Land  Co.,  25  N.  J. 
Eq.  87.  The  purchaser  of  mortgaged  ])i-emises  at  a  sheriff's  sale  may 
avail  himself  of  the  defense  of  usury  against  a  prior  mortgage,  although 
lie  purchased  subject  to  that  mortgage.  }Varioiek  v.  Marlatt,  25  N.  J. 
Eq.  188. 

Where  ten  acres  of  ffi-owinjj:  wheat  was  mortorajjced,  and  the  mort- 
gage  duly  recorded,  and  afterward  the  mortgagor,  without  the  consent 
or  knowledge  of  the  mortgagee,  harvested,  threshed,  removed  and  sold 
the  wheat,  and  the  j>un'has(M-  converted  it  to  his  own  use  by  mixing  it 
with  other  wheat,  the  purchaser  was  held  liable  to  the  mortgagee,  for 
the  value  of  the  wheat.     Duke  v.  IStrlcklaud,  43  Iiid.  494. 
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ARTICLE    VI. 

EEGISTRY,    NOTICE    AND    PRIORITY. 

Section  1.  In  general.  Successive  mortgages  duly  registered  take 
effect,  and  avail  as  security  in  favor  of  their  successive  holders,  accord- 
ing to  their  priority  of  registration.  Johnson  v.  Sta(j<j^  2  Johns.  510; 
Parker  v.  Wood^  1  Dall.  436 ;  Connohj  v.  Stewart^  2  Bay,  5U9.  And 
tills  is  but  carrj'ing  out  the  doctrine  of  the  effect  of  notice  in  equity, 
the  registration  being  constructive  notice  to  all  persons  affected  by  it. 
Grant  v.  Bissett,  1  Caines'  Cas.  112 ;  Doe  v.  Bank  of  Cleveland,  3 
McLean,  140. 

The  record  and  lien  of  a  mortgage  commences  the  moment  it  is  left 
for  record,  indorsed  by  the  recorder  and  entered  upon  the  mortgage 
index.  Brookes'  Aj?peal,  64:  Penn.  St.  127;  Kessler  v.  State,  24  Ind. 
313.  But  the  index  to  the  record  of  a  mortgage  forms  no  part  of  the 
record,  and  is  not  essential  to  make  the  record  eftecti\'e  to  charge  subse- 
quent purchasers  with  notice.  Green  v.  Garrington,  16  Ohio  St.  548  ; 
Speer  v.  Evans,  47  Penn.  St.  141.  And  the  rule  that  priority  of  de- 
livery to  the  recorder  gives  priority  of  lien  is  not  affected  by  tlie  fact 
that  the  supposed  lien  of  a  prior  unrecorded  mortgage  is  excepted  from 
the  covenants  of  warranty  in  a  subsequent  mortgage.  Bercaw  v.  Cock- 
erill,  20  Ohio  St.  163.  The  function  of  the  mortgage  office  and  its 
record  is  to  preserve  mortgages,  and  it  does  not  follow  that  a  direction 
to  record  an  act  of  donation  in  a  book  of  donations  creates  and  preserves 
a  mortgage  in  favor  of  tlie  donee,  the  wife.  Mortgages,  to  be  preserved 
and  effective,  as  to  third  parties,  must  be  registered  in  the  books,  and 
in  the  manner  prescribed  by  the  law  for  that  purpose.  Succession  of 
Cordemolle  v.  Dawson,  26  La.  Ann.  534, 

A  lien  for  unpaid  purchase-money  attaches  eo  instanti  upon  a  con- 
veyance of  lands,  pursuant  to  an  executory  contract  for  their  sale,  and 
if  a  vendor  at  the  time  of  the  conveyance  takes  back  a  mortgage  for 
such  purchase-money,  it  is  a  part  of  an  indivisible  transaction,  and  the 
purchaser  cannot  give  another  lien  which  will  take  a  priority  to  such 
mortgage.  Dusenbury  v.  Ilulhert,  59  N.  Y.  (14  Sick.)  541 ;  Bolles  v. 
Carli,  12  Minn.  113,  And  a  purchase-money  mortgage  purposely 
destroyed  before  recording  remains  a  valid  and  existing  lien  upon  the 
lands  as  between  the  parties  and  all  others  claiming  with  notice ;  the 
destruction  of  the  paper  evidence  does  not  annihilate  the  lien,  bloan 
V.  Tlolcomh,  29  Mich,  153.  Courts  of  equity,  notwithstanding  the 
recording  act,  will  control  and  dispose  of  so  much  of  the  purcliase- 
moiiey  of  land  as  remains  unpaid,  so  as  to  protect  a  previous  hona  fide 
YoL.  lY.— 74 
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purchaser  by  an  unrecorded  mortgage,  so  far  as  tliis  can  be  done  witli-. 
ont  infringing  upon  the  equitable  rights  of  the  subsequent  purchaser  or 
of  third  persons.  W>/nn  v.  Carter,  20  Wis.  107.  A  statutory  provis- 
ion that  a  mortgage  by  a  vendee,  to  secure  pureliase-money,  executed 
and  delivered  at  the  same  time  with  the  conveyance,  shall  be  preferred 
to  previous  judgments  against  the  vendee,  applies  only  to  a  mortgage 
given  to  the  vendor,  and  not  to  a  mortgage  given  to  a  third  party  who 
has  advanced  the  purchase  money.  Jleuisler  v.  JVickum,  38  Md.  270. 
But  it  does  apply  to  a  mortgage  given  by  a  lessee  for  years  to  his  lessor, 
simultaneously  with  the  lease  to  secure  futui-e  advances  by  the  lessor. 
Ahem  V.  TTh'ite,  30  ]\Id.  409. 

When  a  Avife  [jurchases  real  estate,  pays  the  purchase-money,  and 
enters  into  possession,  but  receives  no  deed  of  conveyance,  her  title  is 
good  as  against  a  subsequent  mortgagee.  And  it  makes  no  diiference 
whether  the  possession  of  the  premises  was  the  possession  of  the  wife 
or  husband.  Humphrey  v.  Moore,  17  Iowa,  103.  But  where  two 
mortgages  of  the  same  property,  but  to  different  mortgagees,  were 
executed  and  delivered  at  the  same  time,  each  expressly  stating  that  it 
M'as  for  part  of  the  purchase-mone} ,  with  the  express  understanding 
between  the  parties  tliat  they  should 'be  equal  liens  on  the  land,  and 
neither  entitled  to  priority  over  the  other,  but  one  is  recorded  prior  to 
the  other,  and  is  afterward  assigned  to  a  hona  fide  purchaser  without 
notice  of  the  agreement,  by  force  of  the  recording  act  such  mortgage 
is  entitled  to  priority  in  the  hands  of  the  assignee.  Greene  v.  Deal,  4 
Hnn  (?s\Y.),  703. 

Wlien  two  or  more  mortgages  are  made  simnltaneously,  and  so  con- 
nected witli  each  other  tluit  they  may  be  regarded  as  one  transaction, 
they  will  be  held  to  take  effect  in  such  order  of  priority  and  succession 
as  shall  best  carry  out  the  intention  and  secure  the  rights  of  all  the 
parties.  Pomeroy  v.  Lnttiny,  15  Gray  (Mass.),  -135.  So,  of  two  mort- 
gages executed  at  the  same  time  to  secure  the  jiayment  of  two  notes 
maturing  at  different  times,  that  is  the  prior  lien  wliich  secures  the 
payment  of  the  note  first  falling  due.  Isett  v.  Lucas,  17  Iowa,  503, 
In  Georiria  two  mortofajjes  executed  on  the  same  dav,  tlioui^h  not  at  the 
same  time  of  day,  will  share  ^?;'(9  rata  in  the  ])rocecds  of  the  sale  of 
the  mortgaged  ])ropertJ'.  Jiussell  v.  Carr,  3S  Ga.  450.  The  recording 
of  a  deed  aljsolute,  made  at  the  same  time  with  a  bond  of  defeasance, 
the  latter  not  being  recorded,  is  sufficient  to  affect  a  subsequent  incum- 
brancer witli  notice  of  the  transaction,  and  he  cannot  complain  that  the 
ab.solutc  conveyance  on  the  record  is  shown  to  be  only  a  mortgage 
which  he  is  at  liberty  to  redeem.      Youny  v.  Thomjmm,  2  Kan.  83. 

When  a  mortgage;  is  taken  to  socurc  a  pre-existing   debt,   the  mort- 
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ejagee  does  not  become  a  purcliaser,  in  that  sense  which,  being  without 
notice  of  a  pre-existing  equity,  would  cause  his  title  to  prevail  over  tliat 
of  the  prior  equitable  claimant.  Willard  v.  Jimnshurg,  22  Md.  200; 
Wells  \.  3£orrow,  38,  Ala.  125;  Spurlock  y.  Sallivan,  36  Tex.  511. 
So  a  legal  title  under  an  unrecorded  deed  is  good  as  against  a  subse- 
quent mortgagee  wdio  received  his  mortgage  as  security  for  or  in  ])ay- 
ment  of  a  precedent  debt,  and  who  surrendered  no  security  or  parted 
with  no  value.  Qjtry  v.  White,  52  N.  Y.  (7  Sick.)  138;  PancoaU  v. 
Duval,  26  N.  J.  Eq.  445.  So,  too,  where  the  mortgagee  of  the  ap- 
parent interest  of  a  partner,  as  tenant  in  common  of  property,  purchased 
w^ith  partnership  funds  and  used  for  partnershi])  purposes,  but  conveyed 
to  the  partners  as  individuals,  secures  by  such  mortgage  a  preceflent 
debt,  without  parting  with  any  thing  of  value,  his  lien  will  be  postponed 
to  that  of  subsequent  creditors  or  incumbrancers  of  the  partnership, 
although  he  took  without  notice  of  the  facts  as  to  tne  title.  Iliscock 
V.  Phelps,  49  N.  Y.  (4  Sick.)  97. 

A  subsequent  incumbrancer,  chargeable  with  actual  notice  of  a  pre- 
existing imperfect  mortgage,  will  in  equity  be  postponed  to  it,  and  it 
is  entirely  unimportant  Avhether  the  imperfection  in  the  mortgage  wdiich 
would  render  it  invalid  and  inoperative  in  a  court  of  law  arises  from 
the  fact  that  it  was  not  properly  acknowledged,  or  not  duly  recorded, 
or  had  not  indorsed  upon  it  an  affirmation  as  to  the  nature  of  the  con- 
sideration which  is  required  by  statute.  Johnston  v.  Ganhy,  29  Md. 
211.  But  a  mortgage  signed  in  blank  and  given  to  an  agent,  by  whom 
it  is  afterward  filled  in  and  delivered,  if  admitted  to  be  an  equitable 
lien,  cannot  prevail  over  equitable  rights  of  another  who  has  also  the 
legal  title.     Fox  v.  Palmer,  25  N.  J.  Eq.  416. 

An  equitable  mortgage  for  a  precedent  debt  has  no  equity  superior 
to  that  of  a  valid  subsequent  judgment  at  law.  Between  such  con- 
testants the  first  perfected  lien  should  prevail.  But  where  the  consid- 
eration, of  the  mortgage  is  paid  at  the  time  it  is  given,  equity  regards 
the  eqTiitable  mortgagee  as  a  hona  fide  purchaser.  Wlieeler  v.  lurt- 
land,  24  N.  J.  Eq.  552. 

The  rights  of  subsequent  creditors  against  defective  or  unrecorded 
mortgages  will  be  protected,  as  well  where  the  claim  under  such  instru- 
ments is  asserted  in  a  court  of  equity,  as  in  a  court  of  law.  Sixth 
Ward  Building  Assoc,  v.  Willson,  41  Md.  506.  Proceedings  to  fore- 
close an  unrecorded  mortgage  do  not  constitute  such  a  lis  jpendens  as 
M'ould  be  notice  to  the  purchaser  of  mortgaged  property ;  the  notice 
must  be  actual,  such  as  would  affect  the  conscience  of  the  purchaser, 
and  charge  him  with  fraud.     Douglass  v.  McCrackin^  52  Ga.  596. 

If  one  who  executes  a  mortgage  upon  lands  to  which  he  has  no  title, 


588  mortgage; 

witli  covenants  of  seizin  and  title,  afterward  acquires  title,  it  inures  to 
the  beneiit  of  the  mortgagee,  and  a  record  of  such  mortgage,  prior  to 
the  acquisition  of  title  by  the  mortgagor,  is  constructive  notice  to  a 
subsequent  purchaser  in  good  faith,  and  under  the  recording  act  gives 
it  priority  to  his  title.     Te^tt  v.  3£unson,  57  iST.  Y.  (12  Sick.)  97. 

AYhere  mortgaged  premises  have  been  sold  in  parcels  at  different 
times,  in  the  absence  of  any  intervening  equities,  they  will  be  resorted 
to  in  the  inverse  order  of  alienation.  McKbiney  v.  Miller,  19  Midi. 
142.  But  this  rule  does  not  apply  where  the  deed  of  alienation  ex- 
pressly subjects  each  tract  to  the  incumbrance.  The  parcels  are  subjected 
^ro  rata.     Briscoe  v.  Power,  47  111.  447. 

§  2.  Effect  of  registry.  The  registration  of  a  deed  or  mortgage 
operates  as  a  constructive  notice  upon  all  subsequent  purchasers  of  any 
estate,  legal  or  equitable,  in  the  same  property.  ParYist  v.  Alexander, 
1  Johns.  Ch.  394.  But  in  order  to  have  this  effect,  the  instrument 
must  be  such  as  is  authorized  to  be  recorded,  and  the  registry  must 
have  been  made  in  compliance  with  the  law,  otherwise  the  registry 
is  to  be  treated  as  a  mere  nullity,  and  it  will  not  affect  a  subsequent 
incumbrancer  or  purchaser,  unless  he  have  such  actual  notice  as  would 
amount  to  a  fraud.  Frost  v.  Beehman,  1  Johns.  Ch.  2SS ;  Worh  v. 
Harjjer,  24  Miss.  517.  But  an  omission  of  the  register  to  note  tlie  time 
of  receiving  the  deed  for  record,  or  to  enter  it  in  the  index  or  alphabet, 
will  not  invalidate  the  effect  of  the  registration.  McLarren  v.  Thomp- 
son, 40  Me.  284 ;  Curtis  v.  Lyman,  24  Vt.  338.  A  deed  noted  for 
registration,  though  not  actually  recorded  till  subsequently  to  a  prior 
deed,  which  was  received  for  record  after  the  second  deed,  will  take 
precedence 'of  such  prior  deed.  Rwjyles  v.  WMlains,  1  Head,  141; 
Dubose  V.  Young,  10  Ala.  365  ;  Nichols  v.  Reynolds,  1  R.  I.  30  ;  Gill  v. 
Fauntleroy,  8  B.  Monr.  177.  But  the  recording  o\  a  subsequent  mort- 
gage is  not  notice  to  the  pi'ior  subsequent  mortgagee,  as  to  rights  vested 
under  the  prior  mortgage.  Blrnie  v.  Main,  29  Ark.  591 ;  Hoy  v. 
Bramhall,  4  C.  E.  Green"(K.  J.),  503 ;  Iglehart  v.  Cram,  42  111.  261. '  It 
will  not  operate  as  constructive  notice  of  its  existence  to  a  first  mortgagee, 
80  as  to  iin])air  the  lien  of  the  latter  by  his  having  executed,  in 
go(»d  faitli,  a  release,  without  notice  of  existing  equities  on  the  part 
of  tiie  former.  Ward  v.  Ihujue,  25  N.  J.  E(].  397.  A  mortgage 
fairly  given  to  secure  a  Jjona  fide  creditor  cannot  be  affected  by  a 
subsequent  or  even  a cotemporaneous  attempt  to  convey  or  incumber 
])roperty  so  as  to  delay  creditors.  Sttllman  v.  Sfdl/nan,  21  id.  126. 
A  subsequent  mortgage,  if  first  recorded,  M'ill  create  a  pi-ior  lien  o/dy 
where  it  is  obtained  and  recorded  in  good  faith,  and  without  notice 
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of  the  prior  mortgage ;  sucli  notice,  however,  must  be  clearly  proved. 
Willard  v.  llamHhurg,  22  Md.  20G. 

A  mortgage  given  to  secure  future  advances,  duly  regi-stered,  is 
good,  not  only  as  against  the  mortgagor,  but  is  entitled  to  priority 
over  subsequent  incuml»rances,  for  all  advances  made  prior  to  notice 
of  the  subsequent  incumbrance.  But  it  must  be  an  actual  not  a  con- 
structive notice.  ^Yard  v.  Cooke,  2  C.  E.  Green  (N.  J.),  93  ;  Bis.sell  v, 
Kellogg,  60  Barb.  617.  But  where  the  advances  are  such  as  the  one 
party  is  not  bound  to  make,  or  the  other  to  accept,  no  lien  is  cre- 
ated on  the  mortgaged  premises  as  against  a  purchaser  who  puts  his 
deed  on  record  before  such  advances  are  in  fact  made.  Ladue  v. 
Detroit,  etc.,  R.  R.  Co.,  13  Mich.  3S0  ;  RolnnHon  v.  Williams,  22  K. 
Y.  (S  Smitli)  380. 

An  instrument  executed  and  acknowledged  in  due  form  by  the 
holders  of  the  legal  title  to  real  estate,  which  recites  the  execution 
and  recording  of  a  mortgage  on  such  property,  the  destruction  of 
the  record  of  the  mortgage  by  fire,  the  re-establishment  of  the  record 
according  to  law,  and  which  admits  a  specific  sum  to  be  due  on  the 
mortgage,  which  sum  the  parties  thereby  agree  to  pay  in  installments, 
is  itself  a  mortgage,  and  its  recording  is  effectual  to  preserve  the  lien 
upon  the  property.  Hunt  v.  Jnnls,  2  Woods,  103.  If  there  be  a 
separate  registry  for  mortgages,  the  mortgage  must  be  inscribed  in 
it.     Fisher  v.  Tunnard,  25  La.  Ajin.  179. 

Where  a  mortgage  and  a  conveyance  of  the  same  land  is  made  on 
the  same  day,  and  the  mortgage  is  recorded,  l)ut  the  conveyance  is 
not,  and  the  mortgage  is  subsequently  foreclosed  and  a  sherilf's  deed 
executed  to  the  purchaser,  the  grantee  under  the  conveyance  has  no 
rights  in  the  land  which  could  be  conveyed  to  a  third  party.  Ogden 
v.  Walters,  12  Kan.  282. 

A  covenant  in  the  mortgage  to  keep  the  mortgaged  premises  insured 
for  the  benefit  of  the  mortgagee  creates  a  specific  equitable  lien  upon 
the  insurance  money  which  is  valid  as  against  an  assignee  in  bank- 
ruptcy. The  mortgage  being  recorded,  the  covenant  acts  xv^on  the  in- 
surance as  soon  as  affected,  runs  with  the  land  and  is  notice  to  credit- 
ors ;  and  no  subsequent  assignment  can  affect  the  rights  of  the  mortga- 
gee. It  is  not  necessary  that  the  policies  be  assigned,  nor  that  the 
mortgagee  select  the  companies.  And  any  acts  of  the  mortgagor  with- 
out the  consent  of  the  mortgagee  will  not  defeat  the  effect  of  the  cov- 
enant. Re  Sands  Ale  Brewing  Co.,  3  Biss.  175.  An  unsatisfied  and 
recorded  mortgage  is  valid  against  a  subsequent  purchaser  of  the  mort- 
gaged premises,  to  whom  the  mortgage  was  given  at  the  time  of  the 
purchase,  to  tak'.'  to  the  record  office  and  have  it   canceled,  the  mort- 
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gage  lia\^ng  come  into  the  mortgagor's  hands,  without  the  consent  of 
the  moi'tgagee,  and  being  unaccompanied  by  the  bond  it  was  given  to 
secure.     Harrison  v.  iV^.  J.  R.  R.^  etc.,  Co.,  4  C.  E.  Green,  488. 

§  3.  Priority  between  mortgages.  As  between  two  mortgages  the 
one  first  recorded  is  the  prior  hen.  Ripley  v.  Harris,  3  Biss.  199  ; 
Goelet  V.  3£cManus,  1  Ilun  (N.  Y.),  306  ;  Odd  Felloios'  Sav.  Bank  v. 
Banton,  46  CaL  603.  A  mortgagee  whose  deed  has  not  been  regis- 
tered, or  lias  been  registered  on  a  defective  probate,  has  no  priority 
over  any  other  creditor.  Henderson  v.  MeGhee,  6  Heisk.  (Tenn.)  55. 
When  a  mortgagee  causes  liis  mortgage  to  be  recorded,  he  has  done  all 
that  is  recj^uired  of  hiin  to  preserve  his  lien ;  and  all  persons  pur- 
chasing from  the  mortgagor  subsequently  are  bound  at  their  peril 
to  take  notice  of  the  mortgage.  Rice  v.  Deioey,  54  Barb.  455 ; 
Palmer  v.  Palmer,  48  Yt.  69  ;  Hxunjplireys  v.  Newman.,  51  Me.  40 ; 
Chadioichx.  Turner,  L.  E..,  1  Ch.  310.  Subsequent  creditors  cannot 
complain  of  the  transaction  being  fraudulent,  unless  they  can  show  that 
the  object  and  intention  of  the  conveyance  was  to  perpetrate  a  fraud, 
and  avoid  subsequent  indebtedness.  Hickman  v.  Perrin,  6  Coldw. 
(Tenn.)  135 ;  Roidh  v.  Spencer,  38  Ind.  393.  But  a  mortgagee,  who 
takes  his  mortgage  with  knowledge  of  a  prior  lien,  not  recorded,  will 
not  be  permitted,  by  placing  his  mortgage  on  record  first,  to  gain  pri- 
ority over  the  earlier  lien.  Matthews  v.  Everitt,  23  ]^.  J.  Eq.  473  ; 
Verges  v.  Prejean,  24  La.  Ann.  78;  Butler  v.  Viele,  44  Barb.  166. 
His  mortgage  will  be  postponed  in  favor  of  such  prior  mortgage  in 
such  case  even  in  the  hands  of  his  assignee  without  notice.  Qmoverv. 
Van  Mater,  3  Green  (X.  J.),  481  ;  Nice's  Appeal,  54:  Penn.  St.  200. 

Priority  of» record  will  not  give  preference  to  one  mortgage  over  an- 
other given  at  the  same  time,  and  held  by  the  same  })erson.  Such 
mortgages  in  the  hands  of  assignees  are  concurrent  liens,  payable  rata- 
bly out  of  the  proceeds  of  the  mortgaged  premises,  after  ])ayment  of 
costs  of  both.  Gansen  v.  Tomlinson,  23  N.J.  Eq.  405.  But  the  pri- 
ority of  two  independent  mortgages  is  generally  determined  by  the 
dates  of  their  registry.  Peychaud  v.  Citizens''  Bank,  21  La.  Ann. 
202  ;  Harrinyton  v.  Allen,  48  Miss.  493  ;  Boyce  v.  Shiver,  3  S.  C.  515- 

Where  a  husband  and  wife  execute  several  morto^aj^es  of  the  hus- 
band's  land  to  difPtirent  persons,  and  she  executes  them  at  different 
dates,  the  mortgage  she  first  executes  will  have  priority  as  to  her  in- 
terest in  the  land,  in  case  she  survives  the  husband.  Hoadley  v.  Had- 
ley,4:S  Lid.  452.  And  where  the  mortgagee  transferred  the  note 
secured  by  the  mortgage,  and  afterward  purchased  the  mortgaged 
property,  upon  which,  after  entering  satisfaction  of  the  mortgage,  lie 
executed  a  second  t(^  secure  a  Ji'irty  who  had    no  notice   that   the   note 
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was  unpaid,  it  was  held  that  the  lien  of  the  second  mortgage  was 
superior  to  the  first.     Boioluig  v.  Cook,  31)  Iowa,  200. 

§  4.  Priority   between  debts   secured  by  the  same  mortgage. 

Different  notes  secured  by  the  same  mortgage  are  to  be  paid  from  the 
mortgage  fund  in  the  order  in  which  they  become  due.  And  it 
makes  no  difference  tliat  the  notes  secured  by  mortgage  were  nego- 
tiable. Nor  will  the  priority  of  assignment  change  the  order  of  appro- 
priation. The  Bank  of  tha  United  titatefi  v.  Covert,  13  Ohio,  2-10; 
Murdoch  \.  Ford,  17  Ind.  52;  Marine  Bank  v.  Internationcd  Bank^ 
9  Wis.  57. 

Where  a  debtor  executes  several  notes  to  his  creditor,  and  gives  a 
deed  of  trust  to  secure  their  payment,  and  the  first  note  being  duly 
paid,  the  creditor  assigns  the  second  note  to  a  third  person,  without 
assigning  the  deed  of  trust,  and  then  assigns  the  third  note  to  another 
person,  together  with  the  deed  of  trust,  the  assignee  of  the  second 
note  is  entitled  to  the  first  satisfaction  out  of  the  trust  fund.  Gwath- 
meys  V.  Ragland,  1  Rand.  (Ya.)  46G. 

Where  a  mortgage  was  executed  for  the  purpose  of  securing  the  pay- 
ment of  all  and  every  sum  or  sums  of  money  then  owing,  or  which 
might  thereafter  become  due  and  owing  from  the  mortgagor  to  the 
mortgagee,  upon  any  note  or  notes  negotiated  or  to  be  negotiated  with 
the  morto^ao^ee,  of  which  the  mort^-ao-or  mio-ht  be  either  drawer  or  in- 
dorser  or  otherwise  however,  and,  upon  sale  of  the  mortgaged  prem- 
ises, the  proceeds  being  insuflicient  to  pay  a  note  of  the  mortgagor's 
to  the  mortgagee,  for  which  the  letter  had  no  other  security  tlum  the 
mortgage,  it  was  held  that  an  accommodation  indorser  on  a  note  of  the 
mortgagors,  discounted  by  the  mortgagee  after  the  execution  of  th^ 
mortgage  and  before  the  sale,  could  not  claim  a  ratable  distribution 
of  the  fund  on  both  notes.  Union  Bank  of  Maryland  v.  Edwards, 
1  Gill  &  J.  (Md.),  31:6. 

§  5.  Priority  between  mortgages,  judgments,  attachments, 
executions,  etc.  In  some  States  a  docketed  judgment  is  preferred 
to  a  prior  unregistered  mortgage.  Fl'iedley  v.  Hamilton,  17  S.  &  R. 
70;  Uhler  \.  Ilatchlnmn,  23  Penn.  St.  110;  Davidson  v.  Coioan,  1 
Dev.  Eq.  -170.  If  the  priority  cannot  be  determined  they  will  share 
pro  rata.  Rendrioksons  Appeal,  21  Penn.  St.  363. '  In  other  States 
a  prior  unrecorded  mortgage  takes  precedence  of  a  judgment  lien 
under  which  no  sale  has  been  made.  Hays  v.  Thode,  18  Iowa,  51  ; 
Knell  V.  Building  Assoc,  34  Md.  67.  But  in  the  absence  of  actual 
notice  an  unrecorded  mortgage  is  void,  as  against  a  purchaser  at  a  sale 
under  execution  against  the  mortgagor.     Barker  v.  Bell,  37  Ala.  351:; 
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Jackson  v.  Dubois,  -i  Johns.  216;  Hampton  v.  Levy,  1  McCord's 
Ch.  107. 

In  Maine  a  levy  takes  precedence  of  a  mortgage  recorded  the  day 
after  the  time  named  when  the  officer  "  seized  and  took  "  the  land  in 
execution,  French  v.  Allen,  50  Me.  437.  In  Kansas  a  mortgagee 
liolding  under  a  mortgage  which  misdescribes  the  premises  intended  to 
be  conveyed,  hokis  a  prior  lien  to  one  holding  under  an  execution, 
issuing  under  a  judgment  recovered  subsecpient  to  the  execution  of  the 
mortgage.     S warts  \.  Stees,  2  Kans.  236. 

Upon  foreclosure  of  a  mortgage,  the  amount  paid  at  a  tax  sale  by 
one  claiming  under  the  tax  sale  and  interest  will  form  a  lien  prior  to 
tlie  mortgage.  The  land  will  be  decreed  to  be  sold  free  from  the  lien 
for  taxes,  and  the  purchaser  at  the  tax  sale  will  be  paid  first.  Camp- 
hell  V.  Dewich,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  186.  Under  the  Pennsyl- 
vania act,  liens,  the  existence  of  which  pi-ior  to  a  mortgage  will  cause  it 
to  be  divested  by  a  sheriff's  sale,  must  be  such  as  are  themselves 
divested  by  the  sale  and  thrown  upon  the  fund.  Ilelfrich  v.  ^yeaver, 
61  Penn.  St.  385. 

The  service  of  an  attachment  upon  mortgaged  premises,  after  the 
execution  and  delivery  of  a  mortgage,  but  before  it  is  recorded,  creates 
no  lien  upon  the  prior  estate  of  the  mortgagee,  if  the  mortgage 
is  recorded  before  judgment  under  the  attacihment.  Campion  v. 
KUle,  1  McCarter  (N.  J.),  229  ;  S.  C,  2  id.  476.  But  a  creditor,  by 
attaching  property  in  the  possession  of  his  debtor,  acquires  a  specific 
lien  on  his  interest,  and  is  entitled,  like  a  judgment  creditor,  to  im- 
peach the  colorable  title  of  a  fraudulent  mortgagee.  Frost  v.  Mott, 
34  N.  Y.  (7  Tiif.)  253.  A  mortgage  which  was  a  subsisting  incum- 
brance upon  premises,  on  which  a  mechanic's  lien  is  claimed,  when  the 
premises  were  i)urchased  by  the  defendant,  is  a  pi^ior  incumbrance  to 
the  liens  of  the  mechanics  and  material-men,  l)oth  upon  the  land  and 
U])on  the  buildings  which  were  then  upon  it.  J/orris,  etc.,  Bank  v. 
lioclaway,  etc.,  Co.,  1  McCarter  (N.  J.),  189;  Hazard  Powder  Co. 
V.  Ldoniis,  2  Disney  (Ohio),  544. 

AVliere  an  owner  mortgaged  land  on  which  a  Avidow's  interest  was 
secured,  and  a  judgment  was  afterward  obtained  against  him  on  which 
the  land  was  sold,  neither  the  arrears  of  interest  on  the  widow's  charge, 
nor  the  mortgage,  was  divested  by  tlie  sale.  Wertz's  Appeal,  65  Penn. 
St.  306. 

AVhere  a  motlicr  conveys  premises  to  her  son  in  fee,  taking  back  a 
life  lease  and  remaining  in  possession,  but  before  her  lease  is  recorded 
her  son  gives  a  mortgage  of  the  premises  to  one  who  has  made  reason- 
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able  inquiries  for  liens  without  obtaining  knowledge  of   the  lease,  the 
mortgage  is  a  prior  lien.     SUqdes  v.  Fenton,  5  Ilun,  172. 

§  6.  Tacking  mortgages,  etc.  In  England  there  is  a  doctrine  in 
relation  to  mortgages,  by  which  if  there  were,  for  instance,  three  suc- 
cessive mortgages  without  notice,  upon  tlui  same  estate  to  three  differ- 
ent persons,  and  the  third  acqnires  the  first  mortgage  by  assignment,  he 
may  hold  the  estate  against  the  second,  until  lie  shall  have  paid  both 
the  first  and  the  third.  This  is  called  "  tacking  "  of  mortgages,  and 
rests  upon  the  idea  that  the  equities  of  the  parties  are  all  equal,  and  the  first 
beiyg  in  possession  shall  not  be  obliged  to  give  up  his  legal  right  of  pos- 
session till  his  whole  charge  upon  the  estate  is  satisfied.  Wms.  Real  Prop. 
361  ;  3  Washb.  Real  Prop.  540.  But  in  this  country,  this  doctrine  is 
wholly  superseded  by  the  principle  of  registration,  whereby  the  record 
of  a  prior  mortgage  is  constructive  notice  to  all  parties  of  its  existence. 
Grant  v.  U.  S.  Bank,  1  Cai.  (N.  Y.)  Cas.  112;  Win<j  v.  McDowell^ 
Walk.  (Mich.)  175  ;  Chandler  v.  Byer,  37  Vt.  315.  If  it  is  not  re- 
corded and  the  second  has  no  notice  of  it  in  fact,  his  own  takes  preced- 
ence of  the  prior  one.  Humphrey  a  v.  Newman,  51  Me.  40  ;  McKins- 
try  V.  Mervin,  3  Johns.  Ch.  466  ;  Averill  v.  Guthrie,  8  Dana,  82 ; 
Green  v.  Tanner,  8  Mete.  411. 

A  prior  mortgagee  cannot  tack  his  debts  against  the  mortgagor,  not 
included  in  the  mortgage,  to  his  prior  mortgage,  to  the  injury  of  a  sub- 
sequent mortgagee.  Siterv.  MoGlanachan,  2  Gratt.  (Ya.)  280  ;  Hughes 
V.  Worley,  1  Bibb  (Ky.),  200  ;  Chase  v.  McBonald,  7  Harr.  &  J. 
(Md.)  160. 

"When  a  creditor,  whose  debt  is  secured  by  the  assignment  of  a  mort- 
gage, purchases  a  judgment  which  constitutes  a  prior  lien  on  the  mort- 
gaged premises,  at  the  request  of  his  debtor,  and  with  the  express 
understanding  that  it  shall  be  tacked  to  the  mortgage,  and  paid  out  of 
the  fund,  he  is  entitled,  in  equity,  to  have  it  tacked  to  his  mortgage, 
and  paid  out  of  the  fund.  Cullum  v.  Branch  Bank  at  Mobile,  23 
Ala.  798. 

Though  a  creditor  cannot  tack  a  debt  not  secured  by  mortgage  to  an 
existing  mortgage  debt,  so  as  to  make  the  former  a  chai-ge  upon  the 
land,  nor  a  subsequent  mortgage  to  a  prior  one,  against  an  intervening 
incumbrance,  yet  a  mortgagee  may  take  another  mortgage  which  will 
be  valid  against  an  intervening  incumbrance  implied  by  equity  of  which 
the  mortgagee  had  neither  actual  nor  constructive  notice.  Orvis  v. 
Newell,  17  Conn.  97. 

The  purchase-money  of  laud  unpaid  is  a  lien  on  the  land  where  no 
conveyance  has  been  made  of  it,  unless  there  is  evidence  that  the 
land  was  not  looked  to,  or  such  lien  has  been  abandoned.     If,  there- 
VoL.  lY.— 75 
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fore,  a  conveyance  is  to  be  made  when  the  purchase-money  is  paid,  the 
vendor  has  a  Hen  on  the  land  for  the  purchase-money  ;  and  if  the  vendee 
mortgages  the  premises  to  a  third  person,  and  such  person  pay  the 
purchase-money,  he  may  tack  the  money  paid  to  the  sum  due  on  the 
mortgage.  Henderson  v.  Stewart^  -i  Hawks  (JST.  C),  256. 
As  to  foreclosure,  see  mite^  Yol.  3,  407. 
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CHAPTER  C. 

MUNICIPAL  COEPOKATIONS. 

TITLE  I. 
OF  MUNICIPAL  COKPOKATIONS  GENERALLr. 

ARTICLE    I. 

OF  THEIR  NATUBE  IN  GENERAL. 

Section  1.  Definition  and  nature.  According  to  the  doctrine  of  the 
common  law,  a  corporation  aggregate  for  municipal  purposes  is  nothing 
more  nor  less  than  "an  investing  the  peo})le  of  a  place  with  the  local 
government  thereof."  Cuddon  v,  EastwicJi,  1  Salk.  192 ;  People  v. 
Morris,  13  Wend.  325,  334 ;  People  v.  Ilurlhut,  2-1  Mich.  44,  8S ; 
Brickerhoff  v.  Board  of  Education,  37  How.  (N.  Y.)  499  ;  S.  C,  2 
Daly,  443.  Or,  it  is  an  agency  to  regulate  and  administer  the  internal 
concerns  of  a  locality  in  matters  peculiar  to  the  place  incorporated,  and 
not  common  to  the  State  or  people  at  large  ;  and  both  the  persons  and 
the  place  inhabited  by  them  are  indispensable  to  the  constitution  of 
such  a  corporation.  1  Dill.  Mun.  Corp.,  §  9  b ;  New  Orleans,  etc., 
R.  R.  Co.  V.  City  of  New  Orleans,  26  La.  Ann.  478.  The  corpora- 
tion is  the  artificial  body  created  by  the  law  ;  and  even  the  council,  or 
other  legislative  or  governing  body,  constitutes,  neither  Z^Ae  corporation, 
nor  in  themselves  a  corporation.  Reg.  v.  YorJc,  2  Q.  B.  847,  850 ; 
Reg.  V.  Param&re,  10  Ad.  &  El.  286  ;  Harrison  v.  Williams,  3  B.  & 
C.  162.  Nor  are  municipal  corporations  established  for  the  exclusive 
advantage  of  the  corporators,  but  they  are  created  and  exist  for  the 
benefit  of  the  public  at  large.  Police  Jury  v.  Shreveport,  5  La.  Ann. 
661,  664 ;  Herbert  v.  Benson,  2  id.  770  ;  Jameson  v.  People,  16  111. 
257.  See,  also,  Loivher  v.  Mayor,  etc.,  of  New  York,  5  Abb.  Pr.  (N.  Y.) 
325  ;  Clarke  v.  City  of  Rochester,  14  How.  (N.  Y.)  193 ;  S.  C,  24 
Barb.  446  ;  5  Abb.  Pr.  107. 

All  corporations  intended  as  agencies  in  the  administration  of  civil 
government  are  public,  as  distinguished  from  private  corporations  ; 
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but  all  public  corporations  are  not  municipal  corporations.  A  distinc- 
tion is  made  between  municipal  corporations  i)roper\  as  incorporated 
villages,  towns  and  cities,  and  other  public  corporations,  such  as 
counties  and  quasi  corporations.  See  1  Dill,  on  Mun.  Corp.,  §  10. 
The  former  are  called  into  existence,  either  at  the  direct  solicitation  or 
by  the  free  consent  of  the  persons  composing  them,  for  the  promotion 
of  their  own  local  and  private  advantage  and  convenience;  while  the 
latter  are,  at  most,  but  local  organizations,  which,  for  the  purposes  of 
civil  administration,  are  invested  with  a  few  functions  characteristic  of 
a  corporate  existence.  Hamilton  County  v.  lliyhels,  7  Oliio  St.  109, 
115.  See,  also,  Ward  v.  County  of  Hartford,  V2  Conn.  406;  Harris 
V.  School  District,  28  N.  H.  58 ;  Parsons  v.  Goshen,  11  Pick.  396  ; 
Schriffer  v.  Saum,  81  Penn.  St.  385. 

So,  municipal  corporations  proper,  as  ordinarily  constituted,  are  gen- 
erally regarded  as  being  possessed  of  a  double  character — the  one 
public,  the  other  private.  Thus,  in  speaking  of  powers  granted  to  a 
municipal  corporation,  Justice  jSTelson  remarks,  that  "regard  should 
be  had,  not  so  much  to  the  nature  and  character  of  the  various  powers 
conferred,  as  to  the  object  and  purpose  of  the  legislature  in  conferring 
them.  If  granted  for  public  purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public,  political,  or  municipal  character.  But,  if 
the  grant  was  for  purposes  of  private  advantage,  or  emolument,  though 
the  public  may  derive  a  common  benefit  therefrom,  the  corporation, 
quo  ad  hoe,  is  to  be  regarded  as  a  private  company.  It  stands  on 
the  same  footing,  as  would  any  individual,  or  body  of  persons,  upon 
whom  like  special  franchises  had  been  conferred."  Bailey  v.  Mayor, 
etc.,  of  New  York,  3  Hill,  531.  See,  also.  Western  Saving  Fund 
Society  v.  City  of  Philadeljyhia,  31  Peim.  St.  175,  185  ;  New  OrUans, 
etc.,  R.  R.  Co.  V,  City  of  New  Orleans,  26  La.  Ann.  4  fS ;  Board  of 
Park  Commissioners  v.  Common  Coxincil  of  Detroit,  28  Mich.  228  ; 
S.  C,  15  Am.  Rep.  202  ;  De  Yoss  v.  Richmond,  18  Gratt.  (Va.)  338 ; 
Weightman  v.  Washington,  1  Black  (U.  S.),  39  ;  Western  College  v. 
Cleveland,  12  Ohio  St.  375.  And  the  distinction  is  well  establislied 
between  the  responsibilities  of  towns  and  cities  for  acts  done  in  tlieir 
public  capacity,  in  the  discharge  of  duties  imposed  on  them  by  the 
legislature  for  the  public  benefit,  and  for  acts  done  in  what  may  be 
called  their  private  character,  in  the  management  of  property  and 
rights  voluntarily  held  by  them  for  tluMr  own  inunediate  profit  or  ad- 
vantage, as  a  cori)or;ition,  although  inuring,  of  course,  ultimately  to 
the  benefit  of  the  i)ubrK'.  Fisher  v.  Bo.stoji,  104  Mass.  87;  S.  C.,  6 
Am.  Rep.  196  ;  Maxmilian  v.  Mayor  of  New  York,  62  N.  Y.  (17 
Sick.)  160;  20  Am.  Rep.  468  ;  Detroit  \'.  Corey,  9  Mich.  165 ;  Mead  v. 
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New  Haven,  40  Conn.  72;  S.  C,  16  Am.  Rep.  14.  And  see  post, 
631,  art.  4.  But,  on  the  other  hand,  the  distinction  taken  between 
the  public  and  the  private  functions  of  nnuiicipal  corporations  has  been 
declared  unsatisfactory  by  high  authority  (see  Dill,  on  Mun.  Corp., 
§  39,  note  1) ;  and  it  has  been  maintained  that  such  corporations  are 
altogether  public,  and  all  their  rights  and  powers  public  in  their  na- 
ture, and  that  their  property,  though  held  for  income  or  sale,  and 
unconnected  with  any  use  for  the  purposes  of  the  nnniicipal  govern- 
ment, is  under  the  control  of  the  legislature,  and  not  within  the  pro- 
visions of  the  constitution  protecting  private  property.  Darlington  v. 
Mayor,  etc.,  of  New  York,  31  N.  Y.  (4  Tiff.)  164.  And  see  Barnes 
V.  District  of  Columbia,  1  Otto  (U.  S.),  540. 

§  2.  Power  to  create.  In  England,  until  a  comparatively  recent 
period,  both  public  and  private  corporations  were  created  by  royal  pre- 
rogative, without  the  intervention  of  parliament,  and  were  invested 
with  such  powers  and  privileges  as  favorites  might  ask  or  the  public 
good  be  supposed  to  require.  See  Robinson  v.  Jones,  14  Fla.  256. 
But  all  municipal  corporations  in  England  are  now  regulated  by 
the  municipal  corporation  act  (Stat,  of  5  &  6  Will.  4,  c.  76),  as  altered 
and  amended  by  subsequent  acts.  This  statute  empowers  the  crown 
to  incorporate  any  town  in  accordance  with  its  provisions,  on  the 
presentation  of  a  petition  by  its  inhabitants.  See  1  Broom  &  Had. 
Com.  (Wait's  ed.)  415.  And  this  power  is  not  necessarily  taken 
away  by  the  fact  of  a  second  petition  against  the  incorporation  being 
presented  by  a  larger  number  of  inhabitants.  Rutter  v.  Chapmani,  8 
M.  &  W.  L 

In  this  country,  the  power  to  create  corporate  bodies  for  municipal 
purposes,  with  the  means  of  self-goverment,  is  a  legitimate  exercise  of 
sovereignty,  belonging  to  the  legislative  power  of  a  State.  Hope  v. 
Deadcrick,  8  Humph.  (Tenn.)  1  ;  TIerzo  v.  San  Fi^ancisco,  33  Cal. 
134  ;  McPherson  v.  Foster,  43  Iowa,  48  ;  22  Am.  Rep.  215  ;  Mayor  of 
Mobile  V.  M.oog,  53  Ala.  561 .  Formeily,  this  power  was  exercised  in  the 
creation  of  such  corporations  singly,  each  with  its  special  or  separate  char- 
ter. But  latterly  the  legislatures  of  many  of  the  States  have  followed 
the  example  of  the  English  Municipal  Corporation  Act  above  noticed, 
and  have  passed  geiieral  acts  for  the  incorporation,  regulation,  and 
government  of  municipal  corporations.  See  Thomas  v.  Ashland, 
12  Ohio  St.  124;  State  y.  Jennings,  27  Ark.  419;  Johnson  y.  Com- 
mon Council,  16  Ind.  227.  The  constitutions  of  some  of  the  States 
expressly  require  the  legislature  to  provide  a  general  law  for  all  cor- 
porations, public  and  private.  See  Id. ;  Yon  Phul  v.  Hammer,  29 
Iowa,  222  ;  Wyandotte  City  v.  Wood,  5  Kans.  603 ;  State  v.  Dousm^in, 
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28  Wis.  541 ;  Welher  v.  Potter,  IS  Ohio  St.  85  ;  while  in  other  States, 
the  legislature  is  allowed  to  create  corporations  for  nnmicipal  purposes 
by  special  act.  See  Virginia  City  v.  Mining  Co.,  2  Nev.  86  ;  Tierny 
V.  Bodge,  9  Minn.  171 ;  Oroville,  etc.,  B.  12.  Co.  v.  Plumas  Co.,  37 
Cal.  354;  Bank  of  Chenango  y.  Brown,  26  K.  Y.  (12  Smith)  467; 
City  of  St.  Louis  v.  Shields,  62  Mo.  247. 

§  3.  Extent  of  legislative  control.  The  special  powers  conferred 
upon  public  or  municipal  corporations  are  not  vested  rights  as  against 
the  State,  but  being  wholly  political,  exist  only  during  the  will  of  the 
general  legislature.  The  power  of  the  legislature  over  such  corpora- 
tions is  supreme  and  transcendent ;  it  may  erect,  change,  divide  and 
even  abolish  them  at  pleasure,  as  it  deems  tlie  public  good  to  require. 
Groff  V.  Mayor,  etc.,  44  Md.  67  ;  United  States  v.  Railroal  Company, 
17  Wall. '  322 ;  Barnes  v.  Pistrict  of  Colurnhia,  1  Otto  (F.  S.),  540  ; 
Allen  V.  McKeen,  1  Sunin.  276 ;  Peojjle  v.  Morris,  13  Wend.  325 ; 
Pye  V.  Peterson,  45  Tex.  312 ;  Philadelphia  v.  Pox,  64  Penn.  St. 
169;  Sloan  v.  State,  8  Blackf.  (Ind.)  361;  Clinton  v.  Cedar  Rapids, 
etc.,  R.  R.  Co.,  24  Iowa,  455 ;  Mayor,  etc.,  of  Ilagerstown  v.  Sehner, 
37  Md.  180.  But  see  People  v.  Batchellor,  53  N.  Y.  (8  Sick.)  128; 
13  Am-.  Rep.  480.  And  see  ante,  595,  §  1.  So,  the  rule  is  held  to 
be  subject  to  the  limitation  that  the  legislature  cannot  direct  an  act 
which  will  impair  the  obligation  of  a  contract.  San  Francisco  v. 
Canavan,  42  Cal.  541  ;  City  v.  Shields,  52  Mo.  351 ;  Milner  v. 
City  of  Pensacola,  2  Woods  (C.  C),  632  ;  Richland  County  v.  Law- 
rence County,  12  111.  1.  Thus,  if  a  municipal  corporation  becomes  in- 
debted, it  is  clear  that  the  rights  of  the  creditors  cannot  be  imj)aired 
by  any  subsequent  legislative  enactment.  Brooldyn  Park  Commis- 
sioners V.  A7'mstrong,  45  N.  Y.  (6  Hand)  234 ;  6  Am.  Rep.  70  ; 
Furman  v.  Nichol,  8  Wall.  44;  Lansing  v.  County  Treasurer,  1  Dill. 
(C.  C.)  522  ;  State  v.  Milwaukee,  25  Wis.  122. 

The  legislature  has  undoubted  power  to  enlarge  the  territorial  limits 
of  a  city,  and  thereby  to  render  subject  to  the  city  ordinances  the  per- 
sons dwelling  upon  the  land  so  added,  even  without  their  consent. 
City  of  St.  Louis  v.  Allen,  13  Mo.  400;  McCallie  v.  Chattanooga,  3 
Head  (Tenn.),  317.  To  extend  the  boundaries  of  a  city  does  not  take 
private  pro])erty  for  public  purposes  without  compensation,  altliough 
tax  payers  of  the  added  territory,  by  the  act,  are  subjected  to  liability 
for  the  city  debt  and  taxes,  and  the  tax  payers  of  tlie  county  from 
whom  the  addition  to  tlie  city  was  taken  lose  the  contributions  of  those 
withdrawn  by  the  act.      Wade  v.  Richmond,  18  Gratt.  (Ya.)  583. 

The  incoq)or;itioM  of  a  part  of  a  town  into  a  city  was  held  not  to 
divest  the  title  of  the  town  to  a  tract  of  land  owned  by  it  in  fee  simple, 
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"  in  trust,  for  the  use  of  the  town,  liowcver."  Milwaukee  v,  Mibwau- 
kee,  12  Wis.  93. 

§  4.  Rights  of  corporations  or  citizens.  It  is  the  citizens  of  a 
city,  and  not  tlie  connnon  council,  who  constitute  the  "  corporation  " 
of  tlie  city.  The  aldermen  and  other  charter  officers  are  only  officers 
of  the  corporation.  Clarke  \.  City  of  liocheder,  2^  Barb.  446  ;  S.  C, 
14  How.  193  ;  5  Abb.  Pr.  107  ;  Lowher  v.  Mayor,  etc.,  of  New  York, 
5  id.  325. 

Any  corporator  may,  at  the  common  law,  have  a  inandamus  to  com- 
])el  the  custodian  of  corporate  records  and  documents  to  allow  him  an 
inspection  of  them.  Rex  v.  Bdbh,  3  Term  R.  580 ;  Harrison  v.  ^Yil- 
liarns,  3  B.  &  C.  162.  But,  to  entitle  himself  to  the  aid  of  the  court, 
he  must  show  a  proper  demand  by  him  upon  such  custodian  at  a 
proper  time  and  place,  and  for  a  proper  reason,  which  has  been  re- 
fused ;  the  party  asking  must  also  have  some  interest  at  stake,  ren- 
dering the  inspection  necessary.  Id. ;  People  v.  Walker,  9  Mich.  328 ; 
People  V.  Cornell,  35  How.  31.  Ante,  358, 

Individual  corporators  may  likewise  enjoin  the  sale  of  a  public  place 
for  the  purpose  of  erecting  private  buildings.  They  can  prevent  the 
building  of  what  they  might  destroy,  if  already  erected.  Xiques  v. 
Bujac,  7  La.  Ann.  498. 

AETICLE  II. 

CHARTERS    AND    THEIR    NATURE. 

Section  1.  In  general.  The  charter  is  the  organic  act  which  gives 
to  the  corporation  both  its  existence  and  its  peculiar  character.  No 
particular  form  of  words  is  necessary,  in  order  to  create  a  corporation, 
and  the  omission  in  the  charter  or  act  of  incorporation  of  the  words 
"to  plead  and  be  impleaded,"  or  "to  have  a  seal,"  or  "to  make  by- 
laws," would  not  render  it  essentially  defective.  1  Kyd's  Corp.  63  ; 
Conservators  of  River  Tone  v.  Ash,  10  B.  &  C.  349.  Nor  would  it 
be  rendered  essentially  defective  by  the  omission  of  the  name,  provided 
the  name  could  be  ascertained  from  the  terms  of  the  charter  or  act,  or 
from  the  nature  of  the  things  or  matters  granted.  School  Commis- 
sioners V.  Dean,  2  Stew.  &  P.  (Ala.)  190 ;  Trustees,  etc.,  v.  Parks,  10 
Me.  441.  The  7node  of  perpetuating  the  existence  of  a  corporate 
body  is  not  essential ;  all  that  is  essential  is  that  some  mode  be  provided 
by  the  charter  or  act  by  which  it  is  constituted,  or  by  the  general  laws 
of  the  government,  by  means  of  which  it  shall  be  so  perpetuated. 
Overseers  of  Poor  v.  ^fl^rs,  22  Pick.  122,  130.  See,  also,  Stebbins  v. 
Jennings,  10  id.  172  ;  Bow  v.  Allenstown,  34  N.  H.  351 ;  Mahoney  v. 
Bank  of  the  State,  4  Ark.  620  ;  Thomas  v.  Dakvn    22  Wend.   9,  84. 
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The  courts  are  bound  to  take  judicial  notice  of  the  charter  or  incor- 
porating act  of  a  municipal  corporation  without  being  specially  pleaded. 
Case  V.  Mayor  of  Mobile^  30  Ala.  538 ;  People  v.  Potter,  35  Cal. 
110;  ClappY.  Hartford,  35  Conn.  ^^\  Prell  v.  McDonald,  7  Kan. 
420 ;  S.  C,  12  Am.  Eep.  423 ;  State  v.  Mayor,  etc.,  of  Ifurfreesbord', 
11  Humph.  (Tenn.)  217. 

§  2.  Amendment  or  repeal  of  charter.  The  powers  conferred 
upon  public  corporations,  created  for  municipal  purposes,  may  at  any 
time  be  altered  or  repealed  by  the  legislature,  either  by  a  general  law 
operating  upon  the  whole  State,  or  in  the  absence  of  a  constitutional 
restriction,  b}'^  a  special  act.  Sloan  v.  State,  8  Blackf.  (Ind.)  361.  See, 
also,  State  v.  The  Mayor,  E,.  M.  Charlt.  (Ga.)  250;  Smith  v.  Adrian, 
1  Mich.  495  ;  Lyneh  v.  Lafland,  4  Coldw.  96 ;  Girard\^.  Philadelphia, 
7  Wall.  1.  But  where  a  statute  does  not,  in  express  terms,  annul  a 
right  or  power  given  to  a  corporation  by  a  former  act,  but  only  confers 
the  same  rights  and  powers  upon  it  under  a  new  name,  and  witli  ad- 
ditional powers,  the  latter  does  not  repeal  the  former.  State  v.  Mayor 
of  Mobile,  24  Ala.  701.  And  see  State  v.  Branin,  23  N.  J.  Law, 
484;  Triistees  of  Erie  Academy  v.  City  of  Erie,  31  Penn.  St.  515. 
Neither  the  identity  of  a  municipal  corporation,  nor  its  riglit  to  hold 
property  devised  to  it,  is  destroyed  by  a  change  of  its  name,  an  en- 
largement of  its  area,  or  an  increase  in  the  number  of  its  corporators. 
And  these  are  changes  Avhich  the  legislature  has  power  to  make. 
Girard  v.  Philadelphia,  7  Wall.  1. 

A  repeal  of  a  law  by  implication  is  not  favored.  Hume  v.  Gossett, 
43  III.  297.  And  the  cases  are  numerous  in  which  special  laws,  con- 
ferring particular  rights  upon  municipal  corporations,  were  held  not  to 
be  repealed  by  subsequent  statutes,  general  in  their  character.  Sec  In 
re  Goddard,  16  Pick.  504;  Bond  v.  Hiestand,  20  La.  Ann.  139 ;  State 
V.  Morridown,  33  N.  J.  Law,  57 ;  Mayor  of  Cumberland  v.  Magrxi- 
der,  34  Md.  381 ;  Louisville  v.  Kean,  18  B.  Monr.  (Ky.)  9.  The 
earliest  statute  continues  in  force,  unless  the  two  are  clearly  inconsist- 
ent with,  and  repngiuuit  to  each  otlier,  or  unless  in  the  Latest  statute,' 
some  express  notice  is  taken  of  the  former,  ]-)lainly  indicating  an  in- 
tention to  repeal  it.  Kinney  v.  M'dJory,  3  Ala.  (526  Planters''  Bank 
V.  State,  6  Sm.  ct  M.  (Miss.)  628;  Ilanl-ins  v.  Mayor  of  New  York, 
64  N.  Y.  (19  Sick.)  18.  An  act  empowering  the  ])rcsidcnt  and  trus- 
tees of  incorporated  towns  to  grant  licenses,  and  nMpiiring  them  to  pay 
all  moneys  derived  from  this  source  into  the  county  treasury,  was  lield 
not  to  repeal  special  laws  previously  passed  empowering  particular  cor- 
porations to  grant  licenses,  and  to  retain  moneys  so  obtained  for  their 
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own  use.  Town,  of  Ottawa  v.  County  of  La  Salle,  12  111.  339.  See 
Palmer  v.  State,  2  Oreg.  06  ;  Barchard  v.  State,  id.  78. 

§  3.  Acceptance  of  charter.  The  rule  which  applies  in  the  case  of 
private  corporations,  that  the  act  is  ineffectual  until  it  is  accepted  by 
the  corporators,  has  no  application  in  the  case  of  public  corporations  of 
a  municipal  character.  Municipal  corporations  are  absolutely  created 
by  the  act  of  incorporation,  without  the  acceptance  of  the  people,  or 
any  act  on  their  part,  unless  otherwise  provided  by  the  act.  Berlin  v. 
Gorham,  34  N.  11.  266 ;  Mills  v.  Williarns,  11  Ired.  (N.  C.)  558 ;  War- 
ren V.  Charlestown,  2  Gray,  101 ;  Gorham  v.  Springfield,  21  Me.  58 ; 
People  V.  Wren,  4  Scam.  (111.)  269. 

§  4.  Constitutionality  of  provisions  of.  It  is,  however,  well 
settled,  that  a  provision  in  a  municipal  charter,  requiring  the  assent  or 
acceptance  of  a  majority  of  the  inhabitants  to  render  it  effectual,  is  not 
unconstitutional.  Alcor^i  v.  Hamer,  38  Miss.  652  ;  People  v.  Salomoji, 
51  111.  53 ;  Smith  v.  McCarthy,  56  Penn.  St.  359.  So,  a  provision  in 
the  charter  of  a  municipal  corporation  by  which  the  right  to  make  cer- 
tain improvements,  or  to  create  certain  liabilities,  is  made  to  depend 
upon  a  vote  of  the  people  interested,  has  been  upheld  as  valid.  St. 
Louis  V.  Alexander,  23  Mo.  483 ;  Llarnmond  v,  LL.dnes,  25  Md.  541 ; 
Trustees  v.  Cherry,  8  Ohio  St.  564.  And  the  fact  that  the  charter  of 
a  municipal  corporation  provides  that  the  question  of  the  absolute  pro- 
hibition of  the  sale  of  intoxicating  liquors  is  to  be  submitted  to  a  vote 
of  the  incorporators  does  not  invalidate  the  act.  Village  of  Glovers- 
ville  V.  Llowell,  7  Ilun  (N.  Y.),  345.  While  only  general  statutes  can 
be  enacted  by  the  legislature,  yet  it  is  well  settled  that  the  power  to 
make  local  regulations,  having  the  force  of  law  in  limited  localities, 
may  be  committed  to  the  people  of  those  districts  themselves.  Id.  ; 
Bank  of  Chenango  v.  Brown,  26  N.  Y.  (12  Smith)  467.  And  see 
State  V.  Morris  Common  l^leas,  12  Am.  Law.  Reg.  (N.  S.)  32. 

Where  a  public  act  has  been  legally  adopted  by  a  city  in  accordance 
with  its  provisions,  a  subsequent  amendatory  act  needs  no  such  adop- 
tion, unless  its  provisions  expressly  require  it.  Swett  v.  Sprague,  55 
Me.  190. 

§  5.  Construction  of  charter.  It  is  a  well-established  principle, 
that  municipal  corporations  can  exercise  no  powers  but  those  which 
are  conferred  upon  them  by  the  act  by  which  they  are  constituted,  or 
such  as  are  necessary  to  the  exercise  of  their  corporate  powers,  the  per- 
formance of  their  corporate  duties,  and  the  accomplishment  of  the  pur- 
poses of  their  association.  Spaulding  v.  Loioell,  23  Pick.  71 ;  ClarJx: 
V.  Davenport,  14  Iowa,  494  ;  Le  Couteulx  v.  Buffalo,  33  N.  Y.  (6  Tiff.) 
333;  Leavenworth  v.  Norton,  1  Kan.  432;  Douglass  v.  Placerville,  18 
Tql.  IV.— 76 
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Cal.  643 ;  Neio  London  v.  Brainard^  22  Conn.  552 ;  Petersburg  v. 
Metzker,  21  111.  205  ;  Williams  v.  Davidson,  43  Tex.  1 ;  Johnston  v. 
Louismlle,  11  Bush  (Ky.),  527.  Being  special  grants  of  power,  the 
charters  of  such  corporations  are  to  be  strictly  construed  (Id. ;  Leonard 
V.  Canton,  35  Miss.  189;  Wallace  v.  Sa7i  Jose,  21)  Cal.  180);  and  any 
ambiguity  or  doubt  arising  out  of  the  terms  used  by  the  legislature 
must  be  resolved  in  favor  of  the  public.  Ifinturii  v.  Larue,  23  How. 
(U.  S.)  435.  See,  also,  Collins  v.  Hatch,  18  Ohio,  523;  Lafayette  v. 
Cox,  5  Ind.  38.  On  the  other  hand,  powers  expressly  granted,  or 
necessarily  implied,  are  not  to  be  defeated  or  impaired  by  a  stringent 
construction.  Kyle  v.  Malin,  8  id.  34,  37.  And  in  construing  stat- 
utes applicable  to  public  corporations,  courts  will  attach  no  slight 
weight  to  the  uniform  practice  or  usage  under  them,  if  this  practice 
has  continued  for  a  considerable  length  of  time.  Shenoin  v.  Bughee, 
16  Yt.  439.  See  Llood  v.  Lynn,  1  Allen,  103 ;  Frazier  v.  Warfield, 
13  Md.  279. 

ARTICLE  III. 

OF    THEIR    C0RP0RA.TE    POWERS. 

Section  1.  To  make  contracts  generally.  A  municipal  corpora- 
tion, like  a  trading  one,  may,  uidess  in  some  way  restrained  by  charter, 
enter  into  any  contract  necessary  to  enable  it  to  carry  out  the  powers 
conferred  upon  it,  such  as  incurring  debts,  executing  and  giving  prom- 
issory notes,  and  adopting  all  the  ordinary  or  usual  means  which  may 
be  necessary  to  the  full  exercise,  enjoyment,  and  discharge  of  its  pow' ers 
ex'pressly  given.  City  of  Galena  v.  Corwith,  48  111.  423  ;  Ketchum  v. 
City  of  Buffalo,  14  N.  Y.  (4  Kern.)  356  ;  Douglass  v.  Virginia  City, 
5  Nev.  147 ;  McPJierson  v.  Foster,  43  Iowa,  48  ;  22  Am.  Rep.  215  ; 
Bateman  v.  Mayor  of  Ashton- under- Lxjne,  3  Ilurlst.  &  N.  322 ;  Wil- 
liamsport  v.  Commonwealth,  84  Penn.  St.  487.  But  no  contract  can, 
of  course,  be  made  by  a  corporation  which  is  prohibited  by  its  charter 
or  by  the  statute  law  of  the  State.  Thomas  v.  City  of  Richmond, 
12  Wall.  349  ;  City  of  Jackson  v.  Bowman,  39  Miss.  671.  And  all 
persons  contracting  with  a  munici])al  corporation  must,  at  their  peril, 
inquire  into  the  power  of  the  corporation  or  its  officers  to  make  the 
contract.  Sec  TTodgesy.  City  of  Buffalo,  2  Denio,  110;  Baltimore 
V.  Reynolds,  20  Md.  1 ;  Wallace  v.  ^an  Jose,  29  Cal.  180  ;  Sch^imm  v. 
Seymour,  24  N.  J.  Eq.  143 ;  City  Council  of  Montgomery  v.  Plank 
Road  Company,  31  Ala.  76;  City  of  Leavenworth  v.  Rankin,  2  Kan. 
357.  A  contract  beyond  the  scope  of  the  corporate  power  is  void, 
although  the  seal  of  the  corporation  is  attached  thereto.  Id.     So,  where 
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the  agent  of  a  municipal  corporation  acts  under  special  or  express  au- 
thority, whether  written  or  verbal,  the  party  dealing  with  him  is  bound 
to  know,  at  his  peril,  what  the  power  of  the  agent  is,  and  to  understand 
its  legal  effect,  and  if  the  agent  exceeds  the  boundary  of  his  legal  powers, 
the  act,  so  far  as  it  concerns  the  corporation,  is  void.  Mayar,  etc.^  of 
Baltimore  \.  Reynolds^  20  Md.  1.  See,  also.  Supervisors^  etc.  v.  Bates^ 
17  N.  Y.  (3  Smith)  24-2 ;  Ilaguey.  City  of  Philadelphia,  48  Penn.  St. 
527 ;  Ramsay  v.  Wester7i  District  Council,  4  U.  C.  Q.  B.  374. 

When  the  act  of  incorporation  prescribes  the  mode  of  contracting,  that 
mode  must  be  pursued,  or  the  contract  will  not  bind  the  corporation. 
Leavenworth  v.  Rankin,  2  Kans.  357  ;  Bladen  v.  City  of  Philadel- 
phia, 60  Penn.  St.  464 ;  Butler  v.  Charlestovm,  7  Gray,  12 ;  Trustees 
of  Paris  Township  v.  Cherry,  8  Ohio  St.  564.  But  if  no  mode  be 
prescribed,  the  body  corporate,  within  the  compass  of  its  powers,  may 
enter  into  contracts,  just  as  a  natural  person  may  make  like  contracts. 
Thus,  the  contracts  of  a  municipal  corporation  need  not  be  under  seal, 
or  in  writing,  unless  the  statute  of  incorporation  or  some  by-law  of  the 
corporate  body  so  requires.  City  of  Selma  v.  Mullen,  46  Ala.  411. 
And  where  the  charter  contemplates  the  business  of  the  corporation  to 
be  transacted  by  a  special  body,  the  acts  of  such  a  body,  evidenced  by 
a  written  vote,  are  as  completely  binding  upon  the  corporation,  and  as 
complete  authority  to  their  agents,  as  the  most  solemn  acts  done 
under  the  corporate  seal.  Fleckner  v.  United  States  Bank,  8  Wheat. 
338.  And  see  Alton  v.  Mulledy,  21  111.  76  ;  Abbey  v.  Billups,  35 
Miss.  618  ;  Baker  v.  Johnson  County,  33  Iowa,  151  ;  Detroit  v.  Jack- 
S071,  1  Doug.  (Mich.)  106  ;  Logansport  v.  Blakemore,  17  Ind.  318. 

Where  duly  appointed  officers  or  agents,  acting  within  the  scope  of 
their  authority,  execute  an  instrument  on  behalf  of  a  corporation,  sign- 
ing their  own  names  and  affixing  their  own  seals,  such  seals  are  merely 
nugatory,  and  the  instrument  is  to  be  regarded  as  a  simple  contract, 
and,  if  otherwise  valid,  binding  on  the  corporation  as  such.  Regents 
of  University  v.  Detroit  Young  Men^s  Society,  12  Mich.  138  ;  Blanch- 
ard  V.  Blackstone,  102  Mass.  343;  Burrill  v.  Boston,  2  Cliff.  (C.  C.) 
590 ;  Ileidelhery  School  District  v.  Ilorst,  62  Penn.  St.  301. 

So,  a  contract  is  entered  into  between  two  corporations,  when  one  of 
then'  by  some  proper  action  proposes  terms  to  the  other,  and  this 
other,  a  municipal  corporation,  thereupon  passes  an  ordinance  embrac- 
ing them  ;  and  it  cannot  be  objected  to  such  a  contract  that  it  is  not 
signed  by  the  party  to  be  charged,  or  that  the  ordinance  is  nothing  more 
than  a  declaration  of  intention.     People  v.  San  Francisco,  27  Cal.  655. 

The  power  of  the  legislature  to  ratify  a  contract  entered  into  by  a 
municipal  corporation  for  a  public  purpose,  which  is  ultra  vires,  results 
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from  its  power  to  have  originally  authorized  the  very  contract  which 
was  made.     Brown  v.  Mayor,  63  N.  Y.  (IS  Sick.)  239. 

But  it  is  held  that  a  contract  of  a  municipal  corporation,  void  for 
want  of  authority  to  make  it,  cannot  be  made  valid  by  subsequent  leg- 
islative ratification  or  recognition,  without  proof  that  this  was  obtained 
at  the  request,  or  M'ith  the  assent  of  the  corporation,  or  was  afterward 
acted  upon,  or  confirmed  by  them.  Ilaahroxick  v,  Milwaukee^  13  Wis. 
37.     See,  also,  Mills  v.  Ghason,  11  id.  470. 

§  2.  To  borrow  money.  The  power  of  municipal  coi^^orations  to 
borrow  money  may  be  given  in  express  language.  See  Gilman  v. 
Sheboygan,  2  Black  (U.  S.),  510,  And  it  has  likewise  l^een  held  that 
a  municipal  corporation  has  the  implied  power  to  borrow  money  for 
objects  expressly  authorized  by  its  charter,  as  building  markets,  provid- 
ing tire  engines,  etc.  Milh  v.  Glea^on,  11  Wis.  470  ;  Bank  of  Chilli-* 
cotke  V.  Town  of  Chilllcoihe,  7  Ohio,  part  ii,  31.  And  see  Contmon- 
weaUh  V.  Pittsburgh,  41  Penn.  St.  27S  ;  Ketchiim  v.  City  of  BuffalOy 
14  X.  Y.  (4  Kern.)  356,  365.  But  see  Police  Jury  v.  Briiton,  15 
Wall.  566 ;  Beaman  v.  Board  of  Police,  42  Miss.  238. 

An  express  power  to  "borrow  money"  by  a  municipal  corporation 
includes  the  power  to  issue  its  negotiable  bonds  or  other  usual  securi- 
ties to  the  lender.  Reinboth  v.  Pittsburgh,  41  Penn.  St.  27S  ;  Ga- 
lemi  v.  Corwith,  48  111.  423.  See  Mayor  v.  Pay,  19  Wall.  468. 
But  where  the  issue  of  bills  as  a  currency,  except  by  banking  insti- 
tutions, is  prohibited,  a  municipal  corporation  has  no  power,  with- 
out express  authority,  to  issue  such  bills  ;  and  if  it  does  issue  them, 
the  holdere  thereof  cannot  recover  the  amount,  either  in  an  action 
on  the  bills  themselves,  or  for  money  had  and  received.  Thomas 
V.  City  of  Richmoml,  12  Wall.  (U.  S.)'349  ;  Dively  v.  Cedar  FalU,  21 
Iowa,  565.  And  a  general  provision  authorizing  a  city  to  create  a 
debt  empowers  it  only  to  create  a  debt  for  specified,  legitimate,  and 
proper  municipal  purposes,  and  not  for  any  or  all  purposes,  at  the 
discretion  of  the  city  council  or  inhabitants.  City  of  Lafayette  v.  Cox, 
5  lud.  38. 

A  city  having  power  to  borrow  money  may,  however,  if  there  be  no 
statutory  restriction,  make  the  principal  and  intei-est  payable  wIk^i'o  it 
pleases,  though  beyond  the  limits  of  the  State.  Meyer  v.  City  of  Mus- 
catine, 1  Wall.  3s4 ;  Pvaiisville,  etc.,  R.  R.  Co.  v.  Fvansville,  15  Ind. 
395.  But  in  Illinois,  it  is  held  that  municipal  coi^porations  cannot  bind 
themselves  to  pay  their  indebtedness  at  any  other  place  than  at  their 
treasury,  unless  specially  authorized  by  statute.  Pckin  v.  Reynolds, 
31  111.  529;   Chiaigo  v.  People,  56  id.  327. 

§  3.  Contracts  for  construction  or  local  improvements.     Under 
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a  power  conferred  by  the  legislature  upon  a  municipal  corporation,  to 
make  all  contracts  in  their  corporate  capacity,  which  tliey  may  deem 
necessary  for  the  welfare  of  the  corporation  under  the  Constitution,  it 
is  held  that  they  have  the  right  to  make  a  contract  for  tlie  construction 
of  water-works,  and  may  levy  a  tax  to  pay  inr  them.  Rmiui  v.  Cnhot^ 
28  Ga.  50.  So,  a  nmnicipal  corporation,  possessed  of  "  general  pow- 
ers" of  such  corporations  at  common  law,  may  contract  to  build  a 
breakwater  to  protect  streets  in  the  city  from  destruction  by  waters  of 
an  adjoining  lake.     Miller  v.  Milwaukee,  14  Wis.  642. 

A  city,  in  supplying  gas  to  its  inhabitants,  acts  as  a  private  corpora- 
tion, and  is  subject  to  the  same  duties,  liabilities,  and  disabilities.  And 
it  cannot  impair  the  obligation  of  a  contract  entered  into  by  it,  in  that 
capacity,  because  it  may  deem  it  for  the  benefit  of  its  citizens  to  do  so. 
Western  Saving  Fund  Society  v.  Philadelphia,  31  Penn.  St.  175. 

If  the  law  requires  that  contracts  shall  be  made  by  advertising  for 
proposals  for  the  work  to  be  done,  and  by  giving  the  contract  to  the 
lowest  bidder,  the  city  officers  have  no  authority  after  the  bids  have 
been  opened,  to  alter  the  contract  materially  and  then  award  it  to  one 
of  the  oricrinal  bidders  without  a  new  advertisement.  Dickinson  v. 
Poufjhkeepsie,  7  Ilun  Cs.  Y.),  1. 

P)Ut  a  municipal  corporation,  having  power  to  make  a  public  im- 
provement and  incidentally  the  power  to  contract  for  doing  the  work, 
may  voluntarily  increase  the  contract  price  where  the  circumstances 
will  equitably  justify  it,  unless  prohibited  by  its  charter  from  doing  so. 
Meech  V.  BuffaU,  29  X.  Y.  (2  Tiff.)  198.  See  StaU  v.  Town  of 
Gxittenlerg,  38  N.  J.  Law,  419. 

Municipal  corporations,  in  the  making  of  street  improvements, 
authorized  by  law  to  be  made  at  the  expense  of  the  owners  of  land  to 
be  benefited  thereby,  are,  to  a  certain  extent,  the  agents  of  such 
owners.  Lake  v.  Trustees  of  Williarnshuryh,  4  Denio,  520 ;  Bond  v. 
Mayor  of  Nevmrk,  19  X.  J.  Eq.  376.  Contracts  lawfully  made  at 
the  discretion  of  the  authorities  axa  binding  on  the  land-owners,  though 
injudiciously  made  ;  but  the  owners  are  entitled  to  have  such  contracts 
performed  suVjstantially  in  all  things,  according  to  their  terms,  and  the 
autliorities  have  no  power  to  dispense  with  such  performance,  to  the 
gain  of  the  contractor  and  the  loss  of  the  property  owners.  If  official 
authorities  are  about  to  accept  and  pay,  under  a  contract,  for  what,  in 
substantial  and  important  respects,  is  not  according  to  the  contract,  so 
that  the  difference  inures  to  the  benefit  of  the  contractor,  at  the 
expense  of  the  owners,  the  authorities,  in  so  doing,  are  sacrificing  the 
interests  of  those  for  whom  they  are  acting  and  are  guilty  of  a  breach 
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of  trust,  which  amounts  to  a  fraud.     The  proper  and  only  remedy  in 
such  case  is  in  equity.  Id. ;  Schumm  v.  Seymour,  24  N.  J.  Eq.  143. 

It  has  been  held  that  where  a  contract  for  street  improvements  ia 
awarded  in  favor  of  a  bid  made  in  answer  to  duly  advertised  proposals 
therefor,  a  contract  is  thereby  created ;  and  as  against  the  city  after  it 
has  accepted  the  work,  it  matters  not  that  the  contract  is  not  reduced 
to  writing  and  signed  by  the  contractor  and  the  street  commissioner. 
Argenti  v.  San  Francisco,  16  Cal.  255. 

But  parol  evidence  is  inadmissible  to  vary  a  contract  created  by  a 
written  resolution  of  a  city  council  accepting  a  written  proposition. 
Curtiss  V.  Waterloo,  38  Iowa,  266. 

§  4.  To  contract  for  services.  Charter  provisions,  requiring  that 
work  required  to  be  done  for  a  municipal  corporation  shall  be  em- 
ployed by  contract  founded  on  bids  and  proposals  upon  a  public  notice, 
do  not  apply  to  a  contract  for  carriage  hire  of  aldermen  or  councilmen 
while  engaged  in  public  duties  [Smith  v.  Mayor,  etc.,  of  New  Yorh, 
21  How.  [N.  Y.]  1) ;  nor  to  a  contract  for  furnishing  fireworks  for  a 
4th  of  July  celebration  {Detwiller  v.  Mayor,  etc.,  of  Nev)  York,  46  id. 
218;  S.  C,  1  N.  Y.  Sup.  [T.  &  C]  657);  nor  generally,  to  services 
which  require  in  their  performance  specific  knowledge  or  professional 
skill,  such  as  the  services  of  a  lawyer,  a  physician,  or  surveyor. 
People  V.  Flagg,  17  N.  Y.  (3  Smith)  584 ;  S.  C,  16  How.  36. 

Where  plans  are  furnished  by  an  architect,  and  he  receives  the 
premium  offered  for  the  accepted  plan  by  the  city  or  its  officers,  the 
plan  and  not  the  idea  becomes  the  property  of  the  city.  A  custom 
among  architects  to  retain  such  plans  binds  no  one  else.  Windrim 
V.  Philadelphia,  9  Phil.  (Penn.)  550. 

A  verbal  executory  agreement  of  the  common  council  to  employ  a 
person  to  build  sewers  cannot  bind  the  city,  where,  by  its  charter, 
such  contracts  are  required  to  be  in  writing.  Starkcy  v.  Minneapolis, 
19  Minn.  203.     See  Alton  v.  Mulledy,  21  111.  76. 

But  the  right  of  one  who  has  furnished  materials  for  paving  the 
streets  of  a  city,  to  recover  for  the  same,  is  not  prejudiced  by  the  fact 
that  the  city  council  ordering  the  purchase  kept  no  minutes.  Biyelow 
V.  Perth  Amhoy,  25  N.  J.  Law,  297. 

It  is  within  the  legitimate  province  of  the  governing  body  of  a 
municipal  corporation  to  offer  rewards  for  the  detection  of  offenders 
against  the  general  safety  of  its  people.  Borough  of  York  v.  Forscht^ 
23  Penn.  St.  391.  See  Janvrin  v.  Exeter,  48  N.  II.  83;  S.  C,  2 
Am.  Rep.  185.  And  an  offer  of  reward,  made  by  the  mayor  in  be- 
half of  a  city  and  subsequently  ratified  by  the  city  council,  is  bind- 
ing on  the  city  although  not  so  ratified  until  after  the  performance 
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of  the  service  for  which  the  reward  is  claimed.  Crawshaw  v.  Citf/ 
of  Roxhiiry^  7  Grray,  374.  But  the  promise  of  a  reward  to  an  officer 
for  doing  that  which  it  Mas  liis  duty  to  do  without  such  reward  is 
void,  for  want  of  consideration,  even  if  it  be  not  illegah  Stilk  v. 
Myrick^  2  Camp.  317  ;  Stote^'ibury  v.  Smith,  2  Burr.  924.  It  is  accord- 
ingly held  that  a  watchman  of  a  city,  who,  while  in  the  discharge  of 
his  duty  as  such,  detects  a  person  in  the  commission  of  a  crime,  is  not 
entitled  to  claim  a  reward  offered  by  the  city  government.  Pool  v. 
City  of  Boston^  5  Cush.  219  ;  Gillm.ore  v.  Lewis,  12  Ohio,  281 ;  Means 
V.  Hendershott,  24  Iowa,  78.    'Ante,  Vol.  1,  99,  100. 

A  municipal  corporation  may  legally  indemnify  an  officer,  acting  in 
good  faith,  for  a  loss  incurred  in  the  discharge  of  his  official  duty,  but 
the  duty  must  have  been  one  authorized  or  imposed  by  law,  and  the 
matter  one  in  which  the  corporation  had  an  interest.  Gregory  v. 
Bridgeport,  41  Conn.  76  ;  S.  C,  19  Am.  Rep.  485  ;  State  v.  Ham- 
7nonto7i,  38  N.  J.  Law,  430 ;  20  Am.  Rep.  404 ;  Sherman  v.  Carr,  8 
R.  L  431. 

§  5.  To  subscribe  for  railroads.  A  municipal  corporation,  unless 
authorized  by  its  charter  or  other  legislative  act,  can  make  no  valid 
and  binding  subscription  to  the  capital  stock  of  a  railroad  company. 
Aurora  v.  West,  22  Ind.  88;  M.  0.,  etc.,  R.  E.  Co.  v.  Mayor  of 
Camden,  23  Ark.  300. 

But  it  is  now  a  well-established  principle  that,  unless  restrained  by 
the  organic  law,  it  is  competent  for  the  legislature  of  a  State  to  author- 
ize a  municipal  or  public  corporation  to  aid  in  the  construction  of  rail- 
ways by  subscribing  to  their  stock,  and  taxing  the  inhabitants  or  the 
property  within  their  limits  to  pay  the  indebtedness  thereby  incurred. 
Stein  V.  Mohile,  24  Ala.  591  ;  Robinson  v.  BidweU,  22  Cal.  379 ; 
Society  for  Savings  v.  New  London,  29  Conn.  174;  Gotten  v.  County 
Commissioners,  6  Fla.  610  ;  Povjers  v.  Inferior  Court,  23  Ga.  65  ; 
Aurora  v.  West,  9  Ind.  74  ;  22  id.  88  ;  Butler  v.  Dunham,  27  111. 
474  ;  L,eavenworth  County  v.  Miller,  7  Kans.  479  ;  12  Am.  Rep.  425  ; 
Slack  V.  Railroad  Co.,  13  B.  Monr.  (Ky.)  1  ;  Police  Jury  v.  Succes- 
sion of  McDonogh,  8  La.  Ann.  341 ;  Davidson  v.  Ramsey  County,  18 
Minn.  482 ;  Augusta  Bank  v.  Augusta,  49  Me.  507 ;  City  of  St. 
Louis  V.  AUxander,  32  Mo.  485 ;  People  v.  Mitchell,  35  N.  Y. 
(8  Tiff.)  551;  Hilly.  Forsythe  County,  67* N.  C.  367;  Railroad  Co. 
V.  Otoe  Co.,  2  Neb.  496  ;  Sharpless  v.  Mayor,  21  Penn.  St.  147;  Comr 
monv^ealth  v.  Perkins,  43  Penn.  St.  400  ;  47  id.  489  ;  Copes  v.  Charles- 
ton, 10  Rich.  (S.  C.)  491 ;  Ilarcourt  v.  Good,  39  Tex.  455  ;  Lawsony. 
Railway  Co.,  30  Wis.  597 ;  Mitchell  v.  Burlington,  4  Wall.  (U.  S.) 
270.     But  see,  as  opposed  to  this  power,  Llanson  v.   Vernon, 'il  Iowa, 
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28 ;  1  Am.  Rep.  215  ;  People  v.  Township  Board  of  Salem,  20 
Mich.  452 ;  4  Am.  Rep.  400  ;  Bogan  v.  Watertoivn,  30  Wis.  259. 
So,  wliile  mmiicipal  corporations  may  be  compelled  by  legislative 
enactment  to  provide  for  the  construction  and  maintenance  of 
improvements  of  a  public  character  exclusively,  or  to  enter  into 
a  contract  for  an  exclusively  public  purpose,  they  cannot  be  com- 
pelled to  contract  for  a  private  purpose  or  to  aid  in  the  construction 
of  works  which,  although  beneficial  to  the  public  in  some  respects,  are 
essentially  private  in  their  character.  See  Thomfson  v.  Pittston,  59 
Me.  545 ;  Jenkins  v.  Andover,  103  Mass.  94 ;  Weismer  v.  Village  of 
Douglas,  64  N.  Y.  (19  Sick.)  91 ;  S.  C,  21  Am.  Rep.  586  ;  Park  Com- 
mlssiofiers  v.  Detroit,  28  Mich.  228  ;  S.  C,  15  Am.  Rep.  202;  Allenv. 
Inhabitants  of  Jay,  60  Me.  124;  S.  C,  11  Am.  Rep.  185  ;  Commercial 
Bank  V.  City  of  lola,  2  Dill.  (C.  0.)  353  ;  People  v.  Batchellar,  53 
K  Y.  (8  Sick,)  128  ;  S.  C,  13  Am.  Rep.  480  ;  Williams  v.  Town  of 
Duaneshurgh,  %Q  N.  Y.  (21  Sick.)  129  ;  Loan  Association  v.  Topeka, 
20  Wall.  655.     See,  also,  Opinions  of  the  Judges,  58  Me.  590  et  seq. 

An  authority  to  a  municipal  corporation  to  subscribe  for  stock  in  a 
railway  company,  "as  fully  as  any  individual,"  authorizes  also  the  issue 
by  the  coi'poration  of  its  negotiable  bonds  in  payment  for  the  stock. 
Commonwealth  v.  Pittsburg,  41  Penn.  St.  278  ;  Seybert  v.  Pittsburg, 
1  Wall.  (U.  S.)  272. 

Where  the  power  to  issue  bonds  in  aid  of  a  railway  or  other  similar 
enterprise  does  not  exist,  such  bonds  are  void  even  in  the  hands  of  an 
innocent  purchaser  for  value.  Williamson  v.  City  of  Keokuk,  44  Iowa, 
88;  Clay  v.  Nicholas  County  Court,  4  Bush  (Ky.),  154;  Police  Jury 
V.  Britton,  15  Wall.  (U.  S.)  566.  And  where  the  supervisors  of  a 
county  possess  no  authority  to  make  a  subscription  or  issue  bonds  to  a 
railfoad  company,  in  the  first  instance,  without  the  previous  sanction 
of  the  qualified  voters  of  the  county,  they  cannot  ratify  a  subscription 
to  the  company  already  made  without  such  authorization.  Marsh  v. 
Fulton  Co.,  10  id.  676.  And  see  McPherson  v.  Foster,  43  Iowa,  48; 
22  Am.  Rop.  215.  But  if  it  appears  that  the  bonds  issued  sliow  by  their 
recitals  tliat  the  power  was  exercised  in  the  manner  required  by  the 
legislature,  and  that  the  bonds  were  issued  in  conformity  with  those 
regulations  and  pursuant  to  those  conditions  and  qualifications,  proof  that 
any,  or  all,  of  those  recitals  are  incorrect  will  not  constitute  a  defense  to 
the  corporation  in  a  suit  on  the  l)ond8  or  coupons,  if  it  appears  that  it 
was  the  sole  province  of  the  municipal  ofiicers  who  executed  the  bonds  to 
decide  whether  or  not  there  had  been  an  antecedent  compliance  with 
tlie  regulation,  condition,  or  qualification  which  it  is  alleged  was  not 
fullilli'd.     St.  JoHoph  Township  v.  Rogers,  16  Wall.  (U.  S.)  644.    And 
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see  Commissioners  of  Knox  Co.  v.  Aspinwall,  21  IIow.  (U.  S.)  539. 
An  act  of  the  legislature  authorizing  a  municipal  corporation  to  sub- 
scribe for  stock  in  railroads,  and  to  issue  bonds  to  pay  for  the  same,  does 
not  authorize  it  to  contribute  to  a  railroad  by  indorsing  its  bonds ;  and, 
upon  the  complaint  of  a  tax  payer  or  citizen  of  the  corporation,  a  court 
of  equity  will  enjoin  such  indorsement.  Blake  v.  Mayor ^  etc.,  of 
Macon,  53  Ga.  172. 

§  6.  To  enact  ordinances.  When  the  municipal  charter  or  act  of 
incorporation  is  silent  as  to  the  power  to  pass  by-laws  or  ordinances,  the 
municipal  body  has  the  power,  incidental  to  all  corporations,  to  enact 
appropriate  by-laws.  Ante,  Vol.  2,  326.  And  it  is  held  that  a  special 
grant  of  power  by  the  legislature  to  a  municipal  corporation  to  adopt 
ordhiances  on  enumerated  subjects  connected  with  its  municipal  affairs, 
is  in  addition  to  the  incidental  power  of  the  corporation.  State  v.  Mayor, 
etc.,  of  Morristown,  33  N.J.  Law,  57.  See,  generally,  on  this  point, 
Taylor  v.  Griswold,  2  Green  (N.  J.  L.),  222;  Ileisemhrittle  v.  Charles- 
ton, 2  McMull.  (S.  C.)  233;  Coimnonwealth  v.  Turner,  1  Cush.  493  ; 
Des  Moines  Gas  Company  v.  City  of  Des  Moines,  44  Iowa,  505 ; 
State  V.  Ferguson,  33  N.  H.  424;  Collins  v.  Hatch,  18  Ohio,  523; 
Williams  v.  Augusta,  4  Ga.  509.  The  power  to  enact  and  enforce 
ordinances  has  always  formed  an  essential  feature  in  the  creation  of 
municipal  corporations,  and  if  the  organic  law  contains  nothing  restrict- 
ing its  exercise  to  any  particular  part  of  the  municipal  body,  it  may  be 
conferred  upon  the  mayor  or  common  council,  or  the  latter  body  alone, 
or  any  other  department  of  the  municipal  government,  as  may  appear 
to  be  most  just  and  expedient  in  the  judgment  of  the  legislature. 
People  V.  Special  Sessions,  7  Hun  (N.  Y.),  214;  Blazierv.  Miller, 10 
Hun,  435. 

No  by-law  of  a  corporation  can  enlarge  or  vary  its  corporate  powers. 
Andrews  v.  Insurance  Co.,  37  Me.  256 ;  Thompson  v.  Carroll,  22 
How.  (U.  S.)  422.  And  see  Mays  v.  Cincinnati,  1  Ohio  St.  268.  A 
power  vested  by  legislation  in  a  city  corporation,  to  make  by-laws  for 
its  own  government  and  the  regulation  of  its  own  police,  cannot  be 
construed  as  imparting  to  it  the  power  to  repeal  the  general  laws  in 
force,  or  to  supersede  their  operation  by  any  of  its  ordinances.  Such  a 
power,  if  not  expressly  conferred,  cannot  arise  by  mere  implication, 
unless  the  exercise  of  the  power  given  be  inconsistent  with  the  previ- 
ous law,  and  does  necessarily  operate  as  its  repeal  ])ro  ianto.  Nor  can 
the  presumption  be  indulged  that  the  legislature  intended  that  an  ordi- 
nance passed  by  the  city  should  be  superior  to,  or  take  the  place  of,  the 
general  law  of  the  State  upon  the  same  subject.  March  v.  Common- 
wealth, 12  B.  Monr.  (Ky.)  25. 
YoL.  lY.-  77 
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It  is  not  essential  to  the  validitj  of  an  ordinance  executing  powers 
conferred  by  the  legislature,  that  it  should  state  or  indicate  the  power 
in  execution  of  which  the  ordinance  was  passed.  If  it  state  no  partic- 
ular power  as  its  basis,  it  will  be  regarded  as  emanating  from  that  power 
which  would  have  warranted  its  passage.  If  two  such  powers  exist,  it 
maj  be  imputed  to  either,  in  conformity  to  which  its  provisions  and 
pre-requisites  show  that  it  has  been  adopted.  If  in  these  respects,  in 
accordance  with  both,  no  incongruity  or  injustice  can  result  in  regard- 
ing it  as  the  offspring  of  both,  or  either  of  the  powers.  Methodist 
Protestant  Church  v.  Mayor ^  etc.,  of  Baltimore,  6  Gill  (Md.),  391,  399. 
So,  under  a  power  to  enact  an  ordinance  if  deemed  necessary,  the  ne- 
cessity for  its  enactment  being  implied  from  its  mere  passage  need  not 
be  recited  in  tlie  ordinance,  nor  averred  in  proceedings  to  enforce  it. 
Stuyvesant  v.  Mayor,  etc.,  of  New  York,  7  Cow.  .588;  Young  v.  City 
of  St.  Louis,  47  Mo.  492.  And  see  Fisher  v.  Vaughan,  10  U.-C.  Q. 
B.  492.  But  if  the  charter  requires  the  necessity  to  be  expressed  by 
ordinance  or  resolution,  the  declaration  of  the  necessity  is  indispensable 
to  give  jurisdiction,  and  without  it  the  whole  proceeding  is  a  nullity. 
Hoyt  V.  City  of  East  Saginaw,  19  Mich.  39  ;  S.  C,  2  Am.  Rep.  76. 

Every  by-law  or  ordinance  of  a  municipal  corporation  must  be  rea- 
sonable {Whyte  V.  Mayor,  etc.,  of  Nashville,  2  Swan  [Tenn.],  364; 
State  V.  Freeman,  38  N.  H.  426  ;  State  v.  Overton,  4  Zabr.  [N.  J.]  435  ; 
Commonwealth  v.  Worcester,  3  Pick.  462  ;  Clason  v.  City  of  Milwaukee, 
30  Wis.  316)  ;  and,  ordinarily,  the  question  whether  a  by-law  is  reason- 
able and  valid  is  one  of  law  for  the  court.  Id.  That  it  is  solely  a 
question  for  the  court  in  every  case,  see  Vol.  2,  328,  and  cases  cited. 
See,  also.  State  v.  Mayor,  etc.,  37  N.  J.  Law,  348.  A  by-law  must 
likewise  be  general,  fair,  and  \m?i^2Cc\X-A  {Chicago  v.  Rumpff,  45  111.  90  ; 
DeBen  v.  Gerard,  4  La.  Ann.  30 ;  City  of  Shreveport  v.  Levy,  26  id. 
671  ;  21  Am.  Rep.  553)  ;  thus,  a  by-law  which  shall  permit  one  person 
to  carry  on  a  dangerous  business,  and  prohibit  another,  who  has  an 
equal  right,  from  carrying  on  the  same  business,  cannot  be  sustained 
{Mayor  of  Hudson  v.  Thome,  7  Paige,  261  ;  Tugman  v.  Chicago,  78 
111.  405) ;  nor  will  a  by-law  or  ordinance  l)e  ^sustained,  that  is  oppressive 
in  its  character  {Mayor  of  Monphis  v.  Winfdd,  8  IImn})h.  707;  St. 
Louis  v.Weher,  '^^  ^io.  547);  nor  if  it  contravenes  a  coniiiion  right 
{Ihiyden  v.  Noyes,  5  Conn.  391) ;  unless  the  power  to  do  so  bo  j)laiiily 
conferred  by  legislative  grant.  Taylor  v.  (Jriswold,  2  Green  (N.  J. 
L.),  222. 

§  7.  Reconliiig  or  piildisliiiig  ordiiiaiicos.  If  municii)al  ordi- 
nances are  I'equircd  to  he  imblislicd  before  g(jing  into  elfect,  the  require- 
ment  is   essential,    and    the   pul^lication    nnist  be  made   in  the  mode 
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designated.  State  v.  May  or  ^  etc.,  of  Jlobohi/i,  38  X.  J.  Law,  110; 
Jligley  v.  Bunce,  10  Couu.  507.  See,  also,  Matter  of  Anderson^  60 
ISi.  Y.  (15  Sick.)  457.  Otherwise,  a  penalty  cannot  be  enforced  under 
tliem.     Barnett  v.  Newark,  28  111.  62. 

Where  a  city  is  required  to  promulgate  its  ordinances,  the  publication 
of  an  ordinance  in  a  newspaper  in  which  the  ordinances  are  usually 
published,  is  a  sufficient  promulgation,  though  there  may  be  other 
newspapers  within  the  city.  Truchelut  v.  City  Council,  1  Nott  &  Mc. 
(S.  C.)  227.  And  the  publication  of  a  town  ordinance  is  held  not  to  be 
invalid,  because  the  newspaper  in  which  it  appears  is  published  in  an- 
other town,  if  it  is  the  paper  of  general  circulation  in  the  town  enacting 
the  ordinance.     Tisdale  v.  Minoiik,  46  111.  9. 

A  notice  to  pave,  placed  on  an  abutter's  premises,  but  under  a  stone 
which  covered  it  entirely,  was  held  not  to  be  a  compliance  with  an  ordi- 
nance requiring  such  notice  to  be  "  left  or  placed  on  the  premises." 
BhiladelpMa  v.  Edwards,  78  Penn  St.  62. 

Parol  evidence  of  resolutions  is  held  to  be  competent  where  the 
charter  does  not  require  them  to  be  recorded,  and  no  record  thereof 
has  been  made.  Darlington  v.  Commonwealth,  41  Penn.  St.  6S.  So, 
where  a  city  fails  to  provide  any  book  for  the  record  of  its  ordinances, 
but  its  ordinances,  after  their  passage  and  approval,  are  placed  and 
kept  on  file  in  the  office  of  the  city  clerk,  and  a  third  party  obtains  a 
duly  certified  copy  of  an  ordinance  so  placed  and  kept  on  file,  and  acts 
in  good  faith  upon  such  ordinance,  and  is  induced  partly  thereby  to 
make  a  large  exjjenditure  of  money,  in  a  subsequent  controversy  l)e- 
tween  such  city  and  such  third  parties  or  their  assigns,  the  rule  of 
equitable  estoppel  will  apply  to  such  city,  and  the  due  passage  and 
existence  of  the  ordinance  may  be  shown  by  parol  testimony.  City  of 
Troy  V.  Atchison,  etc.,  R.  R.  Co.,  11  Kans.  519;  13  id.  70. 

A  charter  provision  requiring  ordinances  and  the  date  of  their  pub- 
lication to  be  recorded,  and  the  record  to  be  signed  by  the  mayor  and 
recorder,  does  not  make  such  record  a  condition  precedent  to  the 
validity  and  operation  of  an  ordinance  regularly  adopted  by  the  com- 
mon council,  unless  that  consequence  is  clearly  expressed.  Stevenson 
v.  Bay  City,  26  Mich.  44.  And  see  Blanchard  v.  Bissel,  11  Ohio  St. 
96.  But  see  Kejjner  v.  Commonwealth,  40  Penn.  St,  124;  Taylor  v. 
Palmer,  31  Cal.  241  ;  Dey  v.  Jersey  City,  19  N.  J.  Eq.  412. 

§  8.  Validity  of  ordinances.  See  ante,  609,  §  6.  City  ordinances 
conflicting  with  the  constitution  or  with  statutes  are  invalid  {Mayor,  etc., 
V.  Iliossey,  21  Ga.  80) ;  such,  for  instance,  is  an  ordinance  which  gives 
to  one  sect  a  privilege  which  it  denies  to  another.  City  of  Shreve- 
port  V.  Levy,  26  La.  Ann.  071 ;  21  Am.  Rep.  553.     So,  where  an  act 
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is  a  criminal  offense  indictable  in  the  superior  courts,  an  ordinance  of  a 
city  or  town,  making  such  act  a  criminal  offense  punishable  by  fine  or 
imprisonment,  is  void.  Town  of  Washington  v.  Ilaviniond,  T6  N.  C. 
33. 

Wlierg  a  by-law  consists  of  several  distinct  and  independent  parts, 
some  of  which  are  void,  because  not  authorized  by  the  charter,  this 
does  not  affect  the  validity  of  the  other  independent  provisions. 
Shelton  V.  Mobile^  30  Ala.  540.  And  see  Second  Munie'ipaliUj  v. 
Morgan^  1  La.  Ann.  111.  But  if  part  of  a  by-law,  or  ordinance,  or 
resolution  of  a  city  council  is  void,  another  essential  and  connected 
part  of  the  same  is  also  void.  State  v.  Mayor,  etc.,  of  Hoboken,  38 
X.  J.  Law,  110. 

In  some  cases  a  corporation  may,  consistently  with  general  law, 
further  regulate  by  ordinance  subjects  already  regulated  by  statute. 
State  V.  Welch,  36  Conn.  215 ;  Iluddleson  v.  Ihijfln,  6  Ohio  St.  604. 
In  a  city,  j)roperty  of  every  description  is  much  more  liable  to  the  dep- 
redations, and  individuals  are  far  more  frecpiently  subjected  to  petty 
annoyances,  at  the  hands  of  the  evil  disposed  than  in  the  country ; 
and  the  local  governments  may  provide,  by  ordinance,  reasonable  ad- 
ditional protection  against  them.  The  same  act  may  constitute  an 
offense  both  against  the  State  and  the  municipal  government,  and  both 
may  punish  it  without  infringing  any  constitutional  right.  Oity  of 
Brownville  v.  Cook,  4  Keb,  101.  See  State  v.  Charleston,  12  Rich. 
(S.  C.)  L.  480. 

But  a  city  ordinance  authorizing  a  police  officer  to  make  an  arrest 
for  a  breach  of  tlie  ordinances  of  the  corporation,  not  committed  in  his 
presence,  without  a  warrant,  is  inconsistent  with  the  general  law  of  the 
land,  and  a  police  officer  cannot  justify  such  an  arrest  under  the  ordi- 
nance. Pesterfieldy.  Vickers,  3  Coldw.  (Tenn.)  205.  See  post,  648,  art. 
5,  §  2.  And  it  is  held  that  power  under  a  charter  to  make  by-laws  and 
punish  their  infraction  by  fine  or  imprisonment  does  not  authorize 
imprisonment  for  non-payment  of  a  fine  imposed  by  a  by-law. 
Bneswick  V.  Mayor  (f  Brunswick,  51  Ga.  630;  S.  C,  21  Am.  Hep. 
240.     Vol.  3,  313. 

§  9.  Construction  of  ordinances.  Effect  must  be  given,  if  possible, 
to  all  ordinances  regularly  passed,  and  witliiii  the  powers  conferred  by 
the  charter.  See  Merriani  v.  New  Orleans,  14  La.  Ann.  318  ;  Corn- 
inonmcalth  v.  Rohcrtson,'^  Oush.  438.  Thus,  although  a  city  ordi- 
nance in  relation  to  tlu;  widening,  laying  out,  etc.,  (»f  streets,  be  con- 
fused, yet,  if  by  careful  reading,  aided  by  a  map,  it  is  intelligible^,  it 
M-ill  not  l)c  v(»id  for  unc(;rtainty.  State  v.  City  of  Plainfield,  38  N. 
J.  Law,  95. 

But  an   ordinance   in   its   natui-(;   highly  peiud  is  to  be   strictly  con- 
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strued.  Krickle  \.  Co niirion  wealthy  1  B.  Mour.  3G1.  Thus,  where 
an  ordinance  required  that  the  party  should  be  served  with  notice, 
it  was  hekl  \X\2X  jpersonal  notice  was  necessary.  St.  Louis  v.  Goebel, 
32  Mo.  295.     See  City  Council  v.  Blahe,  12  Rich.  (S.  C.)   m. 

Ordinances  directing  the  mere  repairing  or  repaying  of  streets,  etc., 
enjoined  upon  municipal  corporations  as  duties,  are  ininisterial  ordi- 
nances ;  those  directing  new  streets  to  be  opened,  etc.,  by  which  the 
property  of  individuals  is  taken  or  affected,  ?ive  judicial.  So,  where 
the  corporation  is  authorized  to  require  paving,  not  as  ordinary  repairs, 
but  upon  specified  conditions  and  to  impose  the  burden  on  a  specific 
class,  the  ordinance  is  judicial.      Camdenw.  Mulford^'i&l^.^.  Law,   49. 

§  10.  Effect  of  ordinances.  An  ordinance  of  a  municipal  corpora- 
tion, like  a  State  law,  can  have  no  extraterritorial  force,  unless  the 
power  be  plainly  coutcrred  upon  the  corporation  (Strauss  v.  J^ontiac, 
40  111.  301  ;  Ply  mouth  v.  Pettijohn,  4  Dev.  [N.  C]  591  ;  New  Orleans 
\.  Anderson,  9  La.  Ann.  323) ;  but,  as  in  the  case  of  any  other  law, 
when  persons  or  property  come  within  its  territory,  they  are  under  its 
authority.  Gosselink  v.  Campbell,  4  Iowa,  296  ;  TIeland  \.  Lowell,  3 
Allen,  407  ;  Llorney  v.  Sloan,  1  Ind.  266 ;  Whitfield  v.  Longest,  6 
Ired.  (N.  C.)  268  ;  Peed  v.  I\ople,  1  Park.  (N.  Y.)  481.  In  a  prosecu- 
tion under  an  ordinance  of  a  city,  the  ordinance  should  be  pleaded  and 
proved.  Courts  do  not  take  judicial  notice  of  them.  Winona  v. 
Burhe,  23  Minn.  254 ;  Goodrich  v.  JBrown,  30  Iowa,  291. 

A  charter  power  conferred  upon  a  citj^,  in  ordinary  terms,  "  to  enact 
ordinances  necessary  for  government,"  does  not  extend  to  a  power  to 
grant  to  individuals  a  franchise  of  building  a  toll-gate  across  a  river 
flowing  through  the  city.      Williams  v.  Davidsgn,  43  Tex.  1. 

§  11.  Eutbrcemeiit  of  ordintinces.  The  law  miplies  a  promise  by 
every  member  of  a  corporation  to  pay  all  the  penalties  incurred  for  his 
violation  of  the  by-laws  tiiereof;  and  if  the  mode  of  enforcing  pay- 
ment is  not  pointed  out,  the  corporation  may  sue  for  the  penalties  in 
any  competent  court.  liesheth  v.  Braddock,  3  Bm'r.  1858 ;  Israel  v, 
Jacksonmlle,  1  Scam.  (111.)  290  ;  Coates  v.  Mayor,  7  Cow.  585  ;  City  v. 
Duveau,  4  Phil.  (Penn.)  145  ;  Eiohanhs  v.  Ashley,  36  111.  178 ;  Cohnnhia 
V.  Harrison,  2  Const.  (S.  C.)  Rep.  215,  And  a  municipal  corporation 
de  facto  as  well  as  a  corporation  de  jure  can  maintain  an  action  for  a 
penalty.  Hamilton  v.  Carthage,  24  111.  22.  If,  however,  the  mode  of 
enforcing  a  by-law  or  ordinance  is  prescribed  by  the  charter  or  incor- 
porating act,  that  mode  must  be  pursued.  Weeks\.  Forinan,  1  Ilarr. 
(N.  J.)  237  ;  Brown  v.  Mayor  of  Mobile,  23  Ala.  722  ;  Hart  v.  Mayor 
of  Albany,  9  Wend.  571  ;  Williamson  v.  Commonwealth,  4  B.  Monr. 
(Ky.)  146.     And  see  City  of  Brownville  v.  Cook,  4  Neb.  101 ;  McNulty 
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v.  Connew,  50  Ind.  569  ;  GoJdthwaite  v.  City  Council  of  Montgomery^ 
50  Ala.  486.  See,  as  to  the  power  of  a  municipal  corporation  to  suspend 
the  operation  of  an  ordinance.  Hill  v.  Board  of  Aldermen,  72  N.  C. 
55;  S.  C,  21  Am.  Rep.  451. 

§  12.  Regulation  of  streets,  etc.  The  legislature  of  the  State,  as 
the  representative  of  the  public  at  large,  has  full  and  paramount  au- 
thority ov^er  all  public  ways  and  public  places.  O'Connor  v.  Pittsburgh^ 
18  Penn.  St.  187  ;  Baird  v.  Bice,  63  id.  489  ;  Litchfield  v.  Ternon,  41 
N.  Y.  (2  Hand)  123;  James  Biver  Co.  v.  Anderson,  12  Leigh  (Va.), 
286.  But,  instead  of  exercising  this  authority  directly,  the  legislature 
may  authorize  it  to  be  exercised  by  local  or  municipal  authorities. 
Sintmi  V.  Ashhury,  41  Cal.  525.  And  in  this  country,  it  is  usual  for 
the  legislature  to  confer  upon  municipal  coi-porations  very  extensive 
powers  as  it  respects  streets  and  pul)lic  ways  within  their  limits,  and 
the  uses  to  which  they  may  be  appropriated.  And  a  city,  by  virtue  of 
its  corporate  authority,  may  regulate  the  use  of  the  streets,  etc.,  and  is 
the  representative  of  the  public,  to  vindicate  the  public  right,  though 
without  ownership  of  the  soil,  or  easement.  Dubuque  v.  Moloney,  9 
Iowa,  450.     And  see  Inhabitants  v.  New  Orleans,    14  La.  Ann.  452. 

The  power  to  open  streets  in  a  city  implies  the  power  to  establish 
the  grade  of  such  streets  {Tlimmehnan  v.  Hoadley,  44  Cal.  213)  ;  and 
a  power  to  regulate  the  grade  of  streets  includes  the  power  to  re-grade. 
Creal  v.  Keokuk,  4  Greene  (Iowa),  47.  So,  municipal  power  to  regu- 
late streets  and  sidewalks  includes  the  power  to  determine  the  width  of 
each.  State  v.  Morristown,  33  N.  J.  Law,  57.  A  municipal  corpora- 
tion having  power  to  grade  streets,  etc.,  likewise  has  power  to  make 
contracts  respecting  the  same,  in  regard  to  the  work  to  be  done,  and 
the  compensation  to  be  paid.  Sturtevants  v.  Alton,  3  McLean  (C.  C), 
393.  See,  also,  Peaplo  v.  Flayg,  17  N.  Y.  ^3  Smith)  584.  And  the 
right  to  fit  up  a  building  for  city  or  public  purposes,  and  to  provide 
suitable  accommodations  for  the  transaction  of  the  city  business,  is  a 
necessary  incident  to  the  administration  of  every  municipal  govern- 
ment. People  V.  Harris,  4  Cal.  9.  So,  although  the  fee  of  the  streets 
of  a  city  may  be  in  the  adjoining  proprietor,  subject  to  the  public 
easement,  yet  the  city,  by  virtue  of  its  general  authority  over  streets, 
may  cause  sewers  to  be  made  therein  {Fisher  v.  Harrisburg,  2  Grant's 
[Penn.]  Cas.  291  ;  Kelsey  v.  King,  32  Parb.  410;  S.  0.  afilrmed,  33 
How.  39  ;  Cone  v.  Hartford,  28  Conn.  3<)3) ;  and  the  owner  is  not 
entitled  to  have  his  damages  assessed  as  for  a  new  use  or  servitude.  Id. 
See,  also.  West  v.  Bancroft,  32  Vt.  367.  And  when  tlie  act  of  incor- 
])oration  confers  power  on  the  corporation  to  control  its  streets,  and  its 
duty  is  fo  iinprove  them  so  as  to  afford  a  ^afe  and  easy  tnuisit,  it  may 
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construct  a  bridge  across  a  stream  dividing  the  streets,  and  issue  its 
bonds  to  pay  for  the  same.  Midlarky  v.  Cedar  Falls^  19  Iowa,  21; 
Chicago  v.  Powers,  42  Ilh  169 ;  Corey  v.  Eice,  4  Lans.  (N.  Y.)  141. 

The  power  to  grade  and  improve  streets  is  a  continuing  one,  urdess 
the  contrary  be  indicated,  and  the;  i)0wer  may  be  exercised  from  time  to 
time,  as  the  wants  of -the  munici})ality  may  require.  Gall  v.  Cincin- 
nati, 18  Ohio  St.  563  ;  Kard  v.  St.  Paid,  etc.,  R.  R.  Co.,  22  Minn. 
118;  New  Haven,  \.  Sargent,  38  Conn.  50;  S.  C,  9  Am,  Rep.  360; 
Smith  V:  Washington,  20  How.  (U.  S.)  135.  'And  of  the  necessity  or 
expediency  of  its  exercise,  the  governing  body  of  the  corporation,  and 
not  the  courts,  are  the  judges.  McCormach  v.  Patchin,  53  Mo.  33; 
S.  C,  14  Am.  Rep.  44o';  Markham  v.  Mayor,  23  Ga.  402;  Plwn  v. 
Canal  Company,  2  Stockt.  (N.  J.)  256.  It  is  likewise  settled  law  that, 
unless  expressly  so  declared  by  charter  or  statute,  a  municipal  corpora- 
tion is  not  liable  to  property  owners  for  the  consequential  damages 
necessarily  resulting  from  either  establishing  a  grade  or  changing  an 
established  grade  of  streets,  although  improvements  w^ere  made  in  con- 
formity with  the  first  grade.  Id. ;  Tlovey  v.  Mayo,  43  Me.  322 ;  City 
of  Delphi  Y.  Evans,  36  Ind.  90;  S.  C,  10  Am.  Rep.  12;  Creal  v. 
Keokuk,  4  G-.  Greene  (Iowa),  47;  Green  v.  Reading,  9  Watts,  382, 
See  Louisville  v.  Rolling  Mill  Co.,  3  Bush  (Ky.),  416. 

Express  legislative  sanction  is  requisite  to  warrant  the  laying  down 
of  gas  pipes  in  the  public  highways  in  Great  Britain.  Queen  v.  Gas 
Co.,  2  El.  &  El.  651 ;  Galhreath  v.  Armour,  4  Bell's  App.  Cas.  374 ; 
Reg.  V.  Sheffield  Gas  Co.,  22  Eng.  Law  &  Eq.  200.  x\nd  see  Boston 
v.  Richardson,  13  Allen,  160.  So,  in  this  country,  it  is  considered  that 
the  right  to  use  the  streets  of  a  city  for  the  purpose  of  laying  pipes  to 
convey  gas,  is  a  franchise,  and  as  such  can  only  emanate  directly  or  in- 
directly from  the  legislature.  State  v.  Cincinnati  Gas.,  etc.,  Co.,  IS 
Ohio  St.  262.  And  see  Milhaii  v.  Sharp,  15  Barb.  210;  Norwich 
Gas  Co.  V.  Norwich  City  Gas  Co.,  25  Conn.  19.  That  the  legislature 
may  confer  upon  a  private  coi'poration  the  exclusive  right  to  manu- 
facture and  sell  gas,  and  to  erect  works  and  lay  pipes  therefor,  within 
the  limits  of  a  municipal  corporation,  see  State  v.  Milwaukee  Gas 
Light  Co.,  29  Wis.  454  ;  S.  C,  9  Am.  Rep.  598. 

The  use  of  streets  for  the  purpose  of  laying  down  water-pipes  rests 
upon  the  same  principles  as  their  use  for  sewers  and  gas-pipes.  The 
erection  of  water- works,  to  supply  a  city  and  its  inhabitants  with  water, 
falls  naturally  and  legitimately  within  the  ordinary  pow^ers  of  its  c^-har- 
ter  of  incorporation,  and  the  exercise  of  this  power  within  the  limits  of  its 
charter  needs  no  enabling  act  by  the  legislature.  See  Kelsey  v.  King,  32 
Barb.  410;  ^Yest  v.  Bancroft,  32  Vt.  367  ;   City  of  Memphis  v.  Mem- 
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phis  Water  Co.,  5  Heisk.  (Tenn.)  495.  If  not  expressly,  or  by  necessary 
implication,  forbidden  by  the  Constitntion,  the  legislature  may  grant 
to  a  private  company,  for  a  term  of  years,  the  exclusive  use  of  the 
streets  and  alleys  for  the  erection  of  water-works  therein,  and  thus 
revoke  the  power  of  the  city  to  use  them ;  and  this  without  entitling 
either  the  city  or  the  abutters  to  compensation.  Id. 

In  general,  the  streets  of  cities  or  villages  may  be  appropriated  for 
any  public  use  which  is  consistent  and  in  harmony  with  their  use 
as  public  highways.  And  new  discoveries  make  new  nses  ;  thus,  tele- 
graph poles  run  on  highways  all  over  the  land.  But  legislative  sanc- 
tion directly  given,  or  conferred  through  municipal  action,  is  required 
to  authorize  the  use  of  streets  for  the  last-mentioned  purpose.  And  if 
such  poles  be  erected  within  the  limits  of  a  street  or  highway  without 
such  sanction,  they  will  be  treated  as  nuisances.  Reg.  v.  Telegraph 
Co.,  9  Cox's  Cr.  Cas.  174  ;  Commonioealih  v.  Boston,  97  Mass.  555.. 

When  it  is  considered  that  highways  are  public  for  other  purposes 
than  traveling,  for  shade  trees  and  sidewalks,  by  legislative  enactment, 
and  for  sewers,  lamps,  gas  and  water-pipes,  public  wells  and  cisterns,  and 
that  these  uses  are  in  harmony  with  the  uses  of  a  public  highway  when 
they  do  not  obstruct  travel,  the  further  conclusion  is  readily  reached  that 
the  law  will  sanction  the  erection  of  a  work  of  art,  such  as  an  ornamental 
statue,  without  thereby  trespassing  in  any  respect  on  the  rights  of  the 
owner  of  the  soil,  who  holds  strictly  subordinate  to  public  use.     Hence 
it  is,  that  statues  of  men,  and  in  commemoration  of  great  public  events, 
are   now  considered   as   the  legitimate  belongings  of    public  places. 
Tompkins  v.  Hodgson,  2  Hun  (N.  Y.),  146  ;    S.  C,  4  N.  Y.  Sup.  Ct. 
(T.  &  C.)  435.      But  whatever  interferes  unreasonably  and  unnecessa- 
rily with  the  public  right  of  free  and  unobstructed  transit  over  streets, 
sidewalks,  and  alleys,  is  a  nuisance,  which  a  city  council  may  well  pro- 
liil)it  by  ordinance.     Thus,  a  city  having  "  the  care,   supervision,  and 
control  of  streets,  S(piares,   and  commons"   within  its  limits,  maj^,  by 
ordinance,  prohibit  the  appropriation  of  these  to  private  use,  such  as 
sales  by  individuals  at  auction  thereon,  or  upon  the  sidewalks  or  streets. 
Wiite\.  Kent,  11  Ohio  St.  550;  IShelton  v.  Mobile,  30  Ala.  540.    And 
see  Ilawley  v.  Ilarrall,  19  Conn.  142;    Pedrick  v.  Bailey,  12  Gray, 
161;  Philaddphia  v.   Railroad  Co.,   58  Penn.   St.   253;    Smith  v. 
Leavenworth,  15  Kans.  81 ;    Lutterloh  v.  Mayor  of  Cedar  Keys,  15 
Fla.  306  ;  Dill,  on  Mun.  Corp.,  §  538. 

A  municipal  corporation,  authorized  "  to  locate  and  establish  streets 
and  vacate  tlie  same,"  may  vacate  any  street,  and  the  right  to  vacate  is 
not  confined  to  the  streets  which  the  city  may  "locate  and  estal)lisli," 
;iiid  this  power,  wlicn  discreetly  exercised,  will  not  l)e  restrained  when 
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no  material  injury  results  therefrom.  Gray  v.  Imjoa  Land  Co.,  26 
Jowa,  387.  And  see  Baird  v.  Jiice,  03  Penu.  St.  489 ;  Bailey  v. 
Railroad  Co.,  4  Harr.  (Del.)  389  ;  liiggs  v.  Board  of  Education  of 
Detroit,  27  Midi.  202;  Upon  the. discontinuance  of  an  easement  in  a 
])ublic  highway,  the  freehold,  or  soil,  generally  reverts  to  the  owner  of 
the  land.  Harris  v.  Elliott,  10  Pet.  (U.  S.)  20.  See  Kimball  v. 
Kenosha,  4  Wis.  321. 

The  power  of  a  city  over  its  streets  and  the  right  of  the  public  to 
them  extends  upward  indefinitely  for  the  purpose  of  their  preservation, 
safe  use,  and  enjoyment ;  and  the  duty  of  a  city  in  this  respect  is  com- 
mensurate with  its  power.  Grove  v.  City  of  Fort  Wayne,  45  Ind.  429  ; 
15  Am.  Rep.  202. 

Tlie  corporate  authorities  of  a  city  hold  the  public  streets  in  trust  for 
the  use  of  the  public.  Where  the  municipality  possesses  the  fee  in 
such  streets,  although  in  trust  for  public  uses,  it  may  maintain  eject- 
ment against  any  one  who  wrongfully  intrudes  upon,  or  occupies,  or 
detains  the  property.  Where  the  adjoining  proprietor  retains  the  fee, 
the  right  to  the  possession,  use  and  control  of  the  street  by  the  munici- 
pality is  regarded  as  a  legal,  and  not  a  mere  equitable,  right.  Chicago 
V.  Wright,  09  111.  318  ;  Winona  v.  Huff,  11  Minn.  119  ;  Duinmer  v. 
Jersey  City,  1  Spencer  (IST.  J.),  86. 

In  Great  Britain  legislative  sanction  is  requisite  to  enable  the  town 
or  others  to  occupy  the  streets  or  highways  for  the  purpose  of  a  horse 
or  street  railway  {Queen  v.  Charlesworth^  IQ  Q.  B.  1012;  Jieg.v. 
Train,  9  Cox's  Cr.  Cas.  180) ;  and  such  is  doubtless  the  law  in  this 
country.  City  Railroad  Co.  v.  Memphis,  4  Coldw.  (Tenn.)  400  ;  Bos- 
ton V.  Richardson,  13  Allen,  140 ;  Dill,  on  Mun.  Corp.,  §  508.  But  the 
ordinary  powers  of  municipal  corporations  are  usually  ample  enough, 
in  the  absence  of  express  legislation  on  the  subject,  to  authorize  them 
to  permit  or  refuse  to  permit  the  use  of  streets  within  their  limits  for 
street  railway  purposes.  Id.,  §  575  ;  Railroad  Co.  v.  Baltimore,  21 
Md.  93 ;  City  Raihoay  Co.  v.  Louisville,  4  Bush  (Ky.),  478  ;  Sixth 
Avenue  R.  R.  Co.  v.  Kerr,  45  Barb.  138;  S.  C.  affirmed,  28  How. 
382 ;  Franlxfort  I^assenger  Railway  Co.  v.  Philadelphia,  58  Penn. 
St.  119  ;  Hinchman  v.  Paterson  Horse  Railroad  Co.,  17  IST.  J. 
Eq.  75  ;  Brown  v.  Duplessis,  14  La.  Ann.  842.  See  Coleman  v. 
Second  Avenue  Raihoay  Co.,  38  N.  Y.  (11  Tiff.)  201.  In  New  York 
the  use  of  a  street  for  a  horse  railway  is  considered  to  be  a  new  servi- 
tude, for  which  the  adjacent  owner  is  entitled  to  compensation.  Craig 
V.  Rochester,  etc.,  R.  R.  Co.,  39  N.  Y.  (12  Tiff.)  404.  And  see  Bloom- 
Md,  etc..  Gas  Light  Co.  v.  Calkins,  02  N.  Y.  (17  Sick.)  380.  But  it 
is  the  prevailing  opinion  of  the  courts  that  a  steam  railway  is,  while  a 
Vol.  lY.— 78 
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horse  railway  is  not,  an  additional  servitude.  See  Jersey  City,  etc.,  B. 
B.  Co.  X.Jersey  City,  etc.,  R.  R.  Co.,  20  N.  J.  Eq.  61 ;  Hohart  v.  Rail- 
road Co.,  27  Wis.  194  ;  Pomeroy  v.  Railroad  Co.,  16  id.  640  ;  Com- 
moinoealth  v.  TempU,  14  Gray,  75  ;  Street  Railway  v.  CumrninsvilU, 
14  Ohio  St.  523.     See  j^osf,  tit.  Railroads. 

A  by-law  of  a  city  forbidding  the  driving  of  horses  with  wagons, 
carts,  trucks  and  sleds  attached,  taster  than  a  moderate  footpace,  is 
held  to  be  reasonable,  and  within  the  ordinary  powers  of  a  city  gov- 
ernment, without  the  express  permission  of  the  legislature.  Coh^rnon- 
toealth  V.  Worcester,  Thach.  (Mass.)  Cr.  Cas.  lOO.  So,  under  a  power 
to  make  such  ordinances  ''  respecting  streets,  wagons,  carts,  drays,  etc., 
as  to  the  council  shall  appear  necessary  for  the  security,  welfare  and 
convenience  of  the  city,"  an  ordinance  regulating  the  weight  which 
should  be  carried  on  loaded  wagons  over  the  streets  of  the  city  was 
held  to  be  legal  and  valid,  and  authorized  by  the  charter.  JS'ayle  v. 
City  Council  of  Augusta,  5  Ga.  546.  But  an  ordinance  which  would 
operate  as  a  total  exclusion  of  the  right  of  the  citizen  to  pass  over  the 
streets  of  the  city,  with  his  loaded  wagon  and  team,  would  be  un- 
reasonable and  void  as  against  common  right.  Id.  See  Gartside  v. 
East  St.  Louis,  43  111.  47. 

A  city  ordinance,  providing  that  no  person  shall  maintain  an  awning 
before  his  door  without  the  consent  of  the  mayor  and  aldermen,  is 
reasonable,  and  an  awning  erected  without  such  consent  is  an  unlaw- 
ful obstruction.  Pedrich  .v.  Bailey,  12  Gray,  161 ;  Fox  v.  Vt'inona, 
23  Minn.  10. 

So,  a  city  ordinance,  requiring  the  owners  of  lots  fronting  on  a 
certain  street  to  fix  curbstones  and  construct  a  way  in  front  of  their 
lot,  is  held  to  be  valid.  Paxson  v.  Sweet,  13  N.  J.  Law,  196.  See, 
also,  Waxhinyton  v.  Nashville,  1  Swan  (Teim.),  177;  Mayor  y.Maherry, 
6  Humph.  3<)S .• 

§  13.  Abating  nuisances.  In  order  to  secure  and  promote  the 
pul)lic  health,  safety  and  convenience,  municipal  corporations  are 
liberally  endowed  with  power  to  prevent  {Gregory  v.  City  of  New 
York,  40  ]Sr.  Y.  [1  Hand]  273) ;  and  abate  nuisances.  Baker  v. 
Boston,  12  Pick.  184;  Jumyiedy  v.  Phelps,  10  La.  Ann.  227.  See, 
also,  Va/i  Dyke  v.  Cincinnati,  5  Disney  (Oliio),  532 ;  Diuylcy  v. 
Boston,  100  Mass.  544  ;  Lake  View  v.  Letz,  44  111.  81.  P>ut  the  legis- 
lation of  a  mnnicij)al  corporation  must  be  subordinate  to  the  power 
to  which  it  owes  its  existence;  and  the  common  council  may  not  de- 
clare any  thing  a  nuisance  which  cannot  1)0  detrimental  to  the  health 
of  the  city,  or  dangerous  to  its  citizens,  or  a  ]»ublic  inconvenience,  aiid 
even  then  not  where  the  thing  complained  of  is  expressly  authorized 
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by  the  supreme  legislative  poM-cr  of  the  State,  i^tate  v.  Jersey  City, 
5  Dutch.  (N.  J.)  170.  It  is  said  to  be  a  doctrine  not  to  be  tolerated 
in  this  country,  that  a  municipal  corporation,  without  any  genci-al  laws 
either  of  the  city  or  of  the  State,  within  which  a  given  structure  can 
be  shown  to  be  a  nuisance,  can,  by  the  mere  declaration  that  it  is  oiu\  sub- 
ject it  to  removal  by  any  person  supposed  to  be  aggrieved,  or  even  by 
the  city  itself.  This  would  place  every  house,  every  business,  and  all 
the  property  in  the  city  at  the  uncontrolled  will  of  the  temporary  local 
authorities.  Miller,  J,,  in  Yates  v,  Milwaukee,  10  Wall.  497.  See, 
also.  Miller  v.  Burch,  32  Tex.  20S  ;  S.  C,  5  Am.  Eep.  242  ;  Pye  v. 
Peterson,  45  Tex.  312 ;  U7iderwood  v,  Greeii,  42  N.  Y,  (3  Hand) 
140 ;  Darst  v.  People,  51  111.  2S6  ;  S.  C,  2  Am.  Rep.  301  ;  Chicago, 
etc.,  R.  P.  Co.  V.  City  of  Joliet,  79  111.  25.     ^ee^ost,  i\t.  Nuisances. 

It  has  been  held  that  the  power  possessed  by  a  municipal  corpora- 
tion to  enact  "  by-laws  relating  to  nuisances  generally,"  authorized  an 
ordinance  prohibiting  the  keeping,  in  any  manner  whatsoever,  of  a 
bowling  alley  for  gain  or  hire,  such  a  place  being  a  public  nuisance  at 
common  law.  Tanner  v.  Trustees  of  Allnon,  5  Hill,  121.  And  see 
TJpdilxc  V.  Ca7nphell,  4  E.  D.  Smith  (N,  Y.),  570  ;  Smith  v.  Madison, 
7  Ind.  86:  Jackso7i  y.  People,  9  Mich.  111.  But  see  State  v,  Iltdl, 
32  N.  J.  Law,  158.  And  where  a  city  has  the  power,  by  its  charter, 
to  determine  whether  bowling  alleys  should  be  allowed,  and,  if  so, 
under  what  restrictions,  an  ordinance  requiring  them  to  be  closed  at  a 
certain  hour  is  valid.     State  v.  Hay,  29  Me.  457. 

It  has  been  held  that  where  a  city  licenses  an  exhibition  of  wild 
animals,  knowing  that  it  is  calculated  to  frighten  horses  and  endanger 
the  lives  and  property  of  persons  traveling  in  the  streets,  and  the  of- 
ficers and  agents  of  the  city  knowingly  and  carelessly  allow  one  of  its 
streets  to  be  obstructed  by  such  xhil)ition,  and  a  person  traveling  with 
a  team  along  such  street  is  injured  in  consecpience  of  tlte  team  becom- 
ing thereby  frightened  and  unmanageable,  the  city  is  liable  in  dam- 
ages.    Little  V.  City  of  Madison,  42  Wis.  643. 

The  exhibition  of  a  stud-horse  in  the  streets  of  a  town  is  held  to  be 
a  nuisance,  and  a  municipal  corporation,  authorized  by  its  charter  to 
prevent  and  remove  nuisances,  may  inflict  a  penalty  for  the  exhibition. 
Nolan  V.  Mayor  of  FranMin,  4  Yerg.  163.  So,  a  "  bawdy  house  "  or 
"house  of  ill-fame,"  is  a  public  nuisance  at  common  law,  and  a  power 
to  make  by-laws  relative  to  nuisances  confers  authority  to  impose  pen- 
alties on  the  keepers  of  such  houses,  and  on  persons  owning  houses 
used,  with  their  knowledge,  for  this  purpose.  McAlister  v.  ClarA;  33 
Coim.  91,  See,  also,  Childress  v.  Mayor  of  Nashville,  3  Sneed,  347; 
Shafer  v.  3finnma,  17  Md.  331,     But  power  given  to  the  common 
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council  of  a  city  "  to  make  all  sucli  by-laws  and  ordinances  as  may  be 
deemed  expedient  for  the  purpose  of  preventing  and  suppressing  houses 
of  ill-fame,"  does  not  authorize  the  council,  by  ordinance  and  resolu- 
tion, to  rcquu'e  a  city  officer  to  demolish  a  house  occupied  as  a  house 
of  ill-fame,  and  adjudged  by  such  council  to  be  a  common  nuisance. 
Welch  V.  Stowell,  2  Doug.  (Mich.)  332.  Nor  have  individuals  the 
right  to  abate  the  nuisance  occasioned  by  the  occupation  of  a  building 
as  a  house  of  ill-fame,  by  demolishing  the  building.  Id.  See,  also, 
jEli/  V.  Supervisors,  3G  N.  Y.  (9  Tiff.)  297.  And  see  post,  title  Nui- 
sances. 

But  under  a  power  "  to  prevent  and  remove  nuisances,"  it  is  held 
that  a  corporation  may,  if  a  vacant  building  is  so  used  as  to  endanger 
by  fire  the  property  of  others,  or  the  health  of  the  community,  declare 
the  same  a  nuisance  and  notify  the  owner  to  abate  it,  and  if  he  fails, 
the  individual  officer  of  the  corporation  who  abates  the  nuisance  may, 
on  being  individually  sued,  justify  the  act.  Harvey  v.  Dewoodij,  18 
Ark.  252.  And  see  Montgomery  v.  Hutchinson,  13  Ala.  573  ;  Fer- 
guson \.  City  of  Selma,  43  id.  398.  So,  a  city  whose  duty' it  is  to 
prevent  obstructions  in  a  river  within  its  limits  may,  by  its  own  act, 
and  without  indictment,  abate  or  remove  any  thing  which  obstructs 
the  free  and  common  use  of  the  river,  such  obstruction  being  a  public 
nuisance.  Hart  v.  Mayor  of  Albany,  9  "Wend.  571.  See  Hoeft  v. 
Seaman,  46  How.  (N.  Y.)  24,  32 ;  S.  C,  6  J.  &  Sp.  62  ;  People  v. 
Yanderhilt,  28  N.  Y.  (  1  Tiff.)  39G. 

Under  a  power  to  make  such  ordinances  as  the  council  "  may  con- 
sider fit  and  proper  to  remove  nuisances  or  causes  of  disease,"  etc.,  it 
was  held  that  the  city  of  Savannah  might  prohibit  the  growing  of  rice 
within  the  corj^orate  limits,  as  being  injurious  to  the  health  of  the  city, 
and  abate  the  same,  and  that  such  an  ordinance  was  valid  as  a  police 
regalation.     Green  v.  Mayor,  etc.,  of  Savannah,  6  Ga.  1. 

If  a  city,  as  between  itself  and  the  autlior  of  a  nuisance  in  a  street, 
is  also  a  wrong-doer,  it  can  have  no  remedy  over  against  the  autlior  of 
the  nuisance  for  damages  it  may  be  compelled  to  pay  to  a  third  j)er- 
son,  in  consequence  of  the  wrongful  act.  Knox  v.  City  of  Sterling, 
73  III.  214.     S>eepo8t,  tit.  Nuisances. 

%  14.  Milking  local  iniprovciincsiits.  Sec  rt;^?*/',  604,  art.  3,  §  3,  One 
of  the  most  ini]>ortant  powers  conferred  u])on  municipal  corponltions 
is  the  authority  to  exercise,  by  delegation  from  the  legislature,  the 
right  of  "  emkient  domain  ;"  that  is,  the  right  to  ap])ropriate,  on  mak- 
ing compensation  in  the  j)rescribed  mode,  private'  property  for 
municipal  or  public  use.     But  a  municipal  corporation  has  no  implied 
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power,  in  the  nature  of  eminent  domain,  to  condemn  lands  of  indi- 
viduals for  local  improvements.  The  right  is,  originally,  wholly 
in  the  State,  and  can  only  be  exercised  by  a  city  or  other  munici- 
pal corporation  in  virtue  of  some  express  legislative  grant.  Dyck- 
man  v.  3fai/o/;  5  N.  Y.  (1  Seld.)  4:34:;  Wafer  Works  Co.  v.  BurMart, 
41  Ind.  SC)4:.  And  when  the  power  is  delegated  by  the  legislature 
to  a  municipal  corporation,  its  exercise  is  subject  to  the  inflexible 
rule  that  the  power  must  be  strictlij  pursued.  Id.  ;  State  v.  Jersey 
City,  1  Dutch.  (N.  J.)  310;  Ilarheck  v.  Toledo,  11  Ohio  St.  219; 
Leslie  V.  St.  Louis,  47  Mo.  474;  Trumpler  v.  Bemerly,  30  Cal. 
490 ;  New  Orleans  v.  Sohr,  16  La.  Ann.  393 ;  Nichols  v.  Bridgeport, 
23  Conn.  189;  Dennis  v.  Hughes,  8  Up.  Can.  Q.  B.  444;  Stockton  v. 
Whitmore,  50  Cal.  554.  Thus,  proceedings  whereby  private  property  is 
taken  against  the  will  of  the  owner,  for  the  purpose  of  opening  a  street, 
being  special  and  adverse,  must  comply  strictly  with  every  provision 
of  the  law,  which  is  not  so  purely  formal  as  in  no  way  to  bear  upon 
the  protection  or  rights  of  the  parties  to  be  affected,  flatter  of 
Powers,  29  Mich.  504. 

So,  the  right  of  taking  the  property  of  an  individual  without  his 
consent  is  confined  to  those  cases  where  the  property  is  required  for 
public  use.  Private  property  cannot  be  taken  for  private  use,  even 
on  making  compensation.  Emhury  v.  Conner,  3  N.  Y.  (3  Comst.) 
511.  And  the  question  whether  the  use  for  which  private  property  is 
sought  to  be  taken,  under  and  by  the  exercise  of  the  right  *of  eminent 
domain,  is  public  or  private,  is  held  to  be  a  judicial  one,  to  be  deter- 
mined by  the  courts ;  and  the  grant  by  the  legislature  of  the  right  to 
take  is  not  conclusive  evidence  that  the  use  is  ^  p%d)lic  one.  Id.; 
Matter  of  Deanville  Cemetery  Association,  QQ  N.  Y.  (21  Sick.)  569. 
See,  also,  Hanson  v.  Vernon,  27  Iowa,  28 ;  1  Am.  Rep.  215  ;  Talhot  v. 
Hudson,  16  Gray,  417;  Freight  Company  v.  Memphis,  4  Coldw. 
(Tcnn.)  419.  But  as  it  regards  the  necessity  or  expediency  of  taking 
private  property  for  public  use,  the  opinion  of  the  legislature,  or  of  the 
corporate  body  or  tribunal  upon  which  it  has  conferred  the  power  to 
determine  the  question,  is  conclusive  upon  the  courts,  since  such  a 
question  is  essentially  political  in  its  nature,  and  not  judicial.  Brooklyn 
Park  Commissioners  v.  Armstrong,  45  N.  Y.  (6  Pland)  234;  S.  C,  6 
Am.  Rep.  70;  Giesy  v.  Cincinnati,  etc..  Railroad  Company,  4  Ohio 
St.  308  ;  Dill,  on  Mun.  Corp.,  §  465.  See,  also,  Dunham  v.  Hyde  Park, 
75  111.  371 ;  Brush  v.  City  of  Carhondale,  78  id.  74. 

On  the  ground  that  the  public  health,  convenience  and  welfare 
will  be  thereby  promoted,  the  legislature  may  authorize  the  condem- 
nation of  private  property  for  use  as  a  public  park   {Park  Commis- 
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siotiers  \.  Williams,  51  111.  57;  Ifatter  of  Central  Park  Extension^ 
16  Abb.  Pr.  [N.  Y.]  56.  See  State  v.  Leffingwell,  54  Mo.  458) ;  or  a 
public  square  {Owners  of  Ground,  etc.  v.  Mayor,  etc.,  of  Albany,  15 
Wend.  374),  or  for  the  construction  of  drains  and  sewers.  Hildrethx. 
Lowell,  11  Gray,  345.  So,  the  authority  is  frequently  conferred  upon 
towns  and  cities  to  take  private  property  for  the  purpose  of  supply- 
ing the  inhabitants  with  pure  water,  this  being  clearly  a  public  use. 
Burden  v.  Stein,  27  Ala.  104  ;  Wayland  v.  County  Commissioners,  4 
Gray,  500  ;  Stafford  v.  Providence,  10  R.  I.  567 ;  S.  C,  14  Am.  Tiep. 
710  ;  Mayor,  etc.,  of  New  York  v.  Bailey,  2  Denio,  433,  446.  And 
the  condemnation  of  private  property  for  streets,  alleys  and  public 
ways  is  unquestionably  for  a  public  use.  Dorgan  v.  Boston,  12  Allen, 
223 ;  Patrick  v.  Commissioners,  4  McCord  (S.  C.j,  541 ;  West  River 
Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  507,  545. 

It  is,  however,  held  that  a  municipal  corporation  created  by  a  State, 
and  deriving  all  its  privileges  therefrom,  has  not  the  power  or  author- 
ity to  take  the  property  of  the  State,  purchased  by  the  latter  for  a 
specific  object,  for  the  purpose  of  appropriating  the  same  for  a  public 
street.  Mayor,  etc.,  of  Atlanta  v.  Central  R.  R.  Co.,  53  Ga.  120. 
So,  under  a  general  power  to  lay  out  and  open  streets,  a  city  cannot 
lay  out  and  open  a  street  j:hrough  the  depot  grounds  of  a  railway,  so  as 
to  destroy  the  value  of  the  company's  easement,  acquired  by  condem- 
nation under  express  legislative  authority.  Mihoaukee,  etc..  Railway 
Co.  v.  City  of  Farihault,  23  Minn.  167. 

Nor  is  it  within  the  corporate  powers  of  a  city  to  open  streets  on 
lands  witliin  the  corporate  limits,  belonging  to  the  United  States,  and 
which  have  never  been  sold  to  private  persons.  United  States  v. 
Chicago,  7  How.  (U.  S.)  185.  So.  it  is  the  better  opinion  that  prop- 
erty cannot  be  acquired  against  the  owner's  consent  when  wanted  for 
pur})oses  merely  ornamental  (see  West  River  Bridge  Co.  v.  Dix,  6 
How.  [U.  S.]  545  ;  Blodgett  v.  Boston,  8  Allen,  237),  but  it  is  said 
that  ornament,  and  the  improvement  of  grounds  about  a  public  build- 
ing, may  be  taken  into  consideration  and  regarded  in  connection  with 
tlie  convenience  and  necessity  of  a  proposed  highway,  although  they 
do  not  alone  constitute  a  sufficient  basis  for  establisliing  it.  Woodstock 
,  V.  Gallup,  28  Vt.  587  ;  29  id.  347.  And  sec  IBgginson  v.  In/iahit- 
aiits  (f  Nahant,  11  Allen,  530. 

All  modes  (;f  opening,  widening,  and  closing  streets,  by  right  of 
eminent  domain,  ai-e,  of  course,  sul)ject  to  the  constitutional  inhibition, 
that  the  legislature  shall  enact  no  law  authorizing  private  property  to 
be  taken  for  j>nblic  use  w  itliout  just  compensation.  Stat!e  v.  Graves, 
19  Md.  351  ;  Mayor,  etc.,  of  Jersey  City  v.  Fitzpatrick,  36  N.   J. 
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Law,  120.  And  when  a  street  is  liiially  established,  the  party  whose 
land  has  been  taken  is  entitled  to  payment,  although  the  street  has  not 
been  opened.  Steuart  v.  Baltimore^  Y  Md.  500  ;  PhiladelpJua  v. 
Dickson,  38  Penn.  St.  247;  Gr'ujijs  v.  Foote,  -i  Allen,  195.  The 
South  Carolina  cases  (see  Patrick  v.  Commissioners,  4  McCord,  540  ; 
State  y.  Dawson,  3  Hill  [S.  C],  100),  which  hold  that  private  property 
may  be  taken  for  streets,  roads,  etc.,  against  the  owner's  consent  and 
without  compensation,  are  not  elsewhere  regarded  as  law.  And  see 
Dunn  V.  Charleston,  Harper  (S.  C.  h.),  189. 

Notice  of  the  proceedings  to  take  property  for  public  nse,  when  re- 
quired to  be  given,  is  the  foundation  of  the  right  to  proceed,  and  if  such 
notice  be  not  given,  or  if  not  given  in  the  way  prescribed,  the  proceed- 
ings are  void.  Baltimore  v.  Bouldin,  23  Md.  328  ;  Darlimjton  v.  Com- 
inonwealth,  41  Penn.  St.  08  ;  Ilarheck  v.  Toledo,  11  Ohio  St.  219  ;  Nich- 
ols V.  Bridgeport,  23  Conn.  189.  But  the  legislature  may,  in  the  absence 
of  a  special  constitutional  restriction,  provide  for  constructive  notice 
only  to  those  interested.  /Sevan  v.  Williams,  2  Mich.  427  ;  Palmyra 
V.  Morton,  25  Mo.  593  ;  Dill,  on  Mun.  Corp.,  §  471.  And  where  a 
charter  provides  for  constructive  notice  of  improvements  by  publica- 
tion personal  notice  is  not  recpiired.  State  v.  City  of  Plainjield,  38 
N.  J.  Law,  95. 

In  the  exercise  of  the  power  of  "  eminent  domain,"  it  is  not  neces- 
sarj'  for  the  city  council  to  preface  their  laying  out  of  a  highway  or 
street,  by  declaring  that  they  find  such  higlnvay  or  street  to  be  expe- 
dient or  necessary.  This  necessity  is  sufficiently  implied  in  their  action 
on  the  subject,  inasmuch  as  they  can  act  only  in  such  a  case.  They  need 
not  record  their  motives  where  tliej  have  jurisdiction  to  act.  But  it 
might  be  otherwise,  did  their  jurisdiction  depend  upon  their  first  find- 
ing a  preliminary  fact  to  be  true.      Townsend  v.  Iloyle,   20  Conn.  1,  9. 

§  15.  Graiitiug  licenses,  etc.  Power  conferred  by  its  charter  upon 
a  municipal  corporation  "to  license  and  regulate,"  or  to  "license,  I'eg- 
ulate,  and  tax  ;"  certain  employments  and  callings,  and  to  "  tax  and  re- 
strain "  or  "prohibit "  exhibitions,  shows,  places  of  amusement,  and  the 
like,  may  be  constitutionally  exercised,  imless  there  is  some  specific  lim- 
itation on  the  authority  of  the  legislature  in  this  respect.  City  of 
Burlington  v.  Lawrence,  42  Iowa,  081 ;  Savannah  v.  Charlton,  30  Ga. 
460 ;  Mayor,  etc.,  of  Mobile  v.  Yuille,  3  Ala.  137 ;  Fretwell  v.  City 
of  Troy,  18  Kans.  271  ;  Slaughter  v.  Commomoealth,  13  Gratt.  707; 
Paige  v.  Fazackerly,  36  Barb.  392  ;  City  of  Boston  v.  Schqfer,  9 
Pick.  415.  And  the  power  to  license  and  regulate  is  held  to  carry 
with  it  the  right  to  require  the  payment  of  a  reasonable  sum  in  con- 
sideration of  the  license.     State  v.  Herod,  29  Iowa,  123.     So,  under  a 
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grant  of  power  to  "  license,  regulate,  and  restrain  amusements,"  a 
municipal  corporation  may  exercise  the  taxing  power  as  a  means  of 
eifecting  this  object.     Hodges  v.  The  Mayor,  2  Humph.  (Tenn.)  61. 

The  power  of  the  legislature  to  delegate  to  municipal  corporations 
the  right  to  establish  markets,  and  regulate  the  sale  and  purchase 
of  marketable  articles  and  to  forbid  the  sale  or  purchase  of  such 
at  other  than  tlie  market  places  during  market-hours,  is  unques- 
tionable. City  of  Bowling  Green  v.  Carson,  10  Bush  (Ky.),  64.  And 
see  St.  Loiiis  v.  ^Yeber,  44  Mo.  54T ;  Atlanta  v.  White,  33  Ga.  229 ; 
St.  Paul  V.  Colter,  12  Minn.  41  ;  Wartman  v.  PhUadelphia,  33  Penn. 
St.  202.  The  right  to  make  such  regulations  grows  out  of  the  general 
police  power  of  the  government,  and  unless  they  are  unreasonable  or 
oppressive,  it  is  the  duty  of  the  courts  to  enforce  them.  Municipality 
Ko.  One  v.  Cutting,  4  La.  Ann.  336.  So,  the  power  to  establisli  and 
regulate  markets  and  market  places  is  a  continuing  one,  and  its 
exercise  at  one  period  by  establishing  a  market  place  and  erecting  a 
market  house  in  a  particular  locality  will  not  prevent  the  council  in- 
trusted b}""  the  charter  with  the  exercise  of  the  power  from  remov- 
ing such  buildin'g,  or  abandoning  such  locality  for  market  purposes.  Gall 
V.  City  of  Cincinnati,  18  Ohio  St.  563.  Power  "to  establish"  a 
market  authorizes,  as  a  necessary  incident,  the  purchase  of  real  estate 
for  the  purposes  of  a  market.  Peoples.  Lowher,  7  Abl).  Pr.  158  ;  S.  C, 
28  Barb.  65;  Ketchum  v.  Buffalo,  14  X.  Y.  (4  Kern.)  356;  Gale  \. 
Kalamazoo,  23  Mich.  344  ;  S.  C,  0  Am.  Rep.  80.  So,  the  general  power 
to  build  markets  includes  the  authority  to  employ  aii  architect  to  prepare 
plans,  specifications,  etc.,  for  their  construction.  Peterson  v.  Mayor,  etc., 
of  New  York,  17  N.  Y.  (3  Smith)  449.  But  the  right  "  to  establish  "  a 
market  gives  no  right  to  build  one  on  a  public  street.  Wartman  v.  Phila- 
delphia, 33  Penn.  St.  202.  See  State  v.  Laverack,  34  X.  J. 
Law,  201. 

The  grant  by  a  city  of  a  license  and  lease  of  a  market  stall  does 
not  amount  to  a  contract  on  the  part  of  the  coq>oration  to  prevent  un- 
licensed sales  by  other  persons,  the  breach  of  which  will  excuse  pay- 
ment of  rent,  althougli  it  is  the  duty  of  the  officers  of  the  corporation, 
under  its  ordinances,  to  prevent  such  sales.  l*eck  v.  Austin,  22 
Tex.  261. 

The  right  of  a  imniici])al  corponitiini  to  license  occupations,  etc., 
must  1)0  plainly  conferred,  or  it  will  not  be  held  to  exist.  Thus,  a 
power  to  make  "l)y-laws  relative  to  hucksters,  grocers,  and  victualing 
shops,"  gives  no  autliority  to  the  corporation  to  exact  a  license'  from 
persons  carrying  on  Bucli  business.  Mays  v.  Cincinnati,  1  Oliio  St. 
268  ;  Dunham  v.  Trustees  of  Rochester,  5  Cow.  462.     And  see  Leon- 
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ard  V.  Canton^  35  Miss.  189.  So,  the  power  to  license  and  regulate  a 
lawful  and  necessary  business  confers  no  authority  upon  the  corpora- 
tion to  make  a  contract  crcatini;  or  tending  to  create  aniono])oly.  Gale 
V.  Kalamazoo,  23  Mich.  344  ;  S.  C,  9  Am.  Rep.  80.  And  see  TuckaJu)e 
Canal  Co.  v.  Txtckahoe  R.  R.  Co.,  11  Leigh  (Va.),  42.  It  is  no  part 
of  the  design  of  the  legislature,  in  organizing  municipal  corporations, 
that  the  corporate  authorities  shall  enter  into  competition  with  the  in- 
habitants in  business  or  trade,  or  to  sell,  or  even  grant,  special  immu- 
nities to  any  portion  of  the  inhabitants  for  their  individual  benefit  or 
gain.  The  corporate  authorities  must  exercise  their  franchises  solely 
for  the  benefit  of  the  community  embraced  within  the  corporate  limits. 
City  of  Chicago  v.  Rwnpff,  45  111.  90.  That  the  corporate  power  to 
tax  vocations  may  properly  be  extended  equally  to  all  persons  plying 
the  vocation  within  the  corporate  limits,  whether  they  reside  within 
them  or  not,  see  Commissioners  of  Edenlon  v.  CapeJieart,  71  N.  C.  156. 

When,  by  the  charter  of  a  city,  the  power  to  license  a  particular  oc- 
cupation within  its  limits  is  given  to  the  common  council  of  the  city, 
such  power  involves  the  necessity  of  determining  with  reasonable  cer- 
tainty both  the  extent  or  duration  of  the  license,  and  tlie  sum  to  be 
paid  therefor ;  and  such  power  must  be  exercised  exclusively  by  the 
common  council,  and  cannot  be  delegated  by  it,  in  whole  or  in  part,  to 
any  other  person  or  authority.  Darling  v.  City  of  St.  Paul,  19  Minn. 
389.     See,  also.  Day  v.  Green,  4  Cush.  433. 

A  city  ordinance  prohibiting  the  sale  of  intoxicating  liquors,  without 
a  license,  is  not  in  derogation  of  the  common  rights  of  the  citizens,  but 
a  restraint  of  the  trade  of  a  few  for  the  benefit  of  the  many,  and  is  con- 
stitutional. City  Council  v.  Ahrens,  4  Strobh.  (S.  C.)  24L  Thus,  in 
the  absence  of  general  laws  of  the  State  controlling  the  sale  of  intoxi- 
cating liquors,  power  to  a  city  to  pass  "  in  general,  every  other  by-law 
or  regulation  that  shall  appear  to  the  city  council  requisite  and  neces- 
sary for  the  security,  welfare,  and  convenience  of  the  city,  or  for  pre- 
serving the  peace,  order,  and  gootl  government  within  the  same,"  was 
held  to  authorize  an  ordinance  to  prevent  shopkeepers,  unless  licensed 
by  the  city,  from  keeping  spirituous  liquors,  wines,  etc.,  in  their  shops, 
or  in  any  adjacent  room.  Ile'isendtrittle  v.  City  Council,  2  McMull. 
(S.  C.)  233.  See,  also,  State  v.  Clark,  28  N.  II.  176 ;  State  v.  Free- 
inan,  38  id.  426  ;  Megowan  v.  Coyiimonv:>eaJ,th,  2  Mete.  (Ky.)  3.  But 
a  "  general  welfare  "  clause  confei*s  no  authority  upon  a  municipal 
corporation  to  make  an  ordinance  prohibiting  the  retail  of  intoxicating 
liquors,  when  this  is  repugnant  to  the  State  laws  on  the  subject.  Ex- 
parte  Burnett,  30  Ala.  461 ;   Commonwealth  v.  Tui^ier,  1  Cush.  493. 

Where  the  legislature  confers  the  power  to  suppress  groceries  where 
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liquor  is  sold,  or  to  regulate,  license,  and  restrain  the  same,  it  is  a  mat- 
ter purely  discretionary  whether  or  not  the  city  will  wholly  prohibit 
its  sale,  or  license  and  regulate  the  traffic.  ScJiwuchow  v.  Chicago,  68 
111.  4AA.  So,  under  a  power  given  by  charter  to  "  restrain  and  prohibit 
tippling  houses,"  a  corporation  was  held  to  be  authorized  to  impose  a 
license  fee.  St.  Louis  v.  Smith,  2  Mo.  113.  And  power  to  "  tax  " 
and  "  restrain  "  the  sale  of  liquors  is  held  to  include  the  power  to 
grant  licenses.  Mt.  Carviel  v.  Wahash  County,  50  111.  69.  See  Leon- 
ard V.  Canton,  35  Miss.  189.  But  the  power  "  to  prohibit  tippling 
houses  "  does  not  give  authority  to  enact  an  ordinance  prohibiting  the 
sale  of  beer  by  brewers.     Strauss  v.  Pontiac,  40  111.  301. 

"Where  the  charter  of  a  municipal  corporation  gives  the  common 
council  power  to  license  inns  and  taverns,  and  also  power  to  license 
wholesale  liquor  dealers,  liquor  cannot  be  sold  by  the  quart  without 
license,  in  violation  of  a  city  ordinance.  Roherson  v.  Citij  of  Lam- 
hertville,  38  N.  J.  Law,  69. 

A  city  ordinance  taxing  "  every  owner  of  a  wagon  or  other  vehicle, 
kept  or  used  for  free  delivery  of  goods  to  customers  or  others  in  the 
city,"  was  held  to  impose  the  tax  on  drays,  belonging  to  iron  works 
situated  outside  the  city  limits,  but  used  for  delivery  of  their  wares 
within  the  city.     City  of  Memphis  v.  Battaile,  8  Heisk.  (Tenn.)  524. 

§  16.  Levying  taxes,  etc.  Municipal  corporations  have  no  inher- 
ent power  of  taxation.  Their  right  to  tax  is  by  delegation  from  the 
State.  Daily  v.  Swopc,  47  Miss.  367 ;  Bull  v.  Read,  13  Gratt.  (Va.) 
78,  98  ;  Waterhouse  v.  Board,  etc.,  8  Ileisk.  857 ;  Wheatly  v.  City  of 
Codington,  11  Bush  (Ky.),  18  ;  Al-exander  v.  Baltimore,  5  Gill  (Md.), 
383,  393  ;  Brodiiecul  v.  Milwaukee,  19  Wis.  624;  City  of  Richmond 
V.  Richmond,  etc.,  R.  R.  Co.,  21  Gratt.  604.  But  the  legislature  may 
confer  the  taxing  power  upon  munici})alities  in  such  measure  as  it 
deems  expedient,  subject,  however,  to  the  limitation  that  it  cannot  con- 
fer any  greater  power  than  the.  State  itself  possesses,  and  it  must  ob- 
serve the  restrictions  and  limitations  of  the  organic  law.  Oshorne  v. 
Mobile,  44  Ala.  493  ;  Bradley  v.  McAtee,  7  Bush  (Ky.),  667  ;  S.  C, 
3  Am.  Rep.  309 ;  (Tl)onneU  v.  Bailey,  24  Miss.  386  ;  Alexand-er  v. 
Baltim/^re,  5  Gill  (Md.),  383  ;  State  v.  LJjin  County  Court,  44  Mo. 
504  ;  Prijiim  v.  City  of  BelleviUe,  59  111.  142.  The  authority  must 
be  given  cither  in  express  words,  or  by  necessary  implication,  and  it 
cannot  be  collected  by  doubtfid  inferences  from  other  powers,  or  pow- 
ers relating  to  other  subjects,  nor  deduced  from  any  consideration  of 
convenience  or  advantage.  St.  Mary^s  Industrial  ScJwol  v.  Brown, 
45  Md.  310. 

In  the  absence  of  any  constitutional  restriction,  it  is  held  that  the 
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legislature  may  confer  authority  upon  a  municipal  corporation  to  levy 
and  collect  retrospective  taxes,  and  for  this  purpose  the  assessment  rolls 
of  a  previous  year  may  be  used.  New  Orphans  v.  Poutz,  14  La.  Ann. 
853.  And.  &ee  Talhrha7i  Y .  Janesville,  11  "Wis.  71.  But  it  has  been 
held  that  the  legislature  cannot  authorize  a  municipal  corporation  to 
tax,  for  its  own  local  purposes,  lands  lying  beyond  the  corporate  limits. 
Wells  V.  City  of  Weston,  22  Mo.  384.  But  see  Lamjlwriie  v.  Robin- 
son, 20  Gratt.  661 ;  Waterville  v.  County  Commissioners,  59  Me.  80. 
The  constitution  of  the  United  States  prohibits  the  States  from  levy- 
ing any  duty  on  tonnage,  without  the  consent  of  congress.  See  U.  S. 
Const.,  art.  1,  §  10,  ch.  1.  But  the  assessment  of  a  vessel  owned  in  a 
city,  by  the  city  assessor,  for  city  taxes,  is  held  not  to  be  a  "  duty  of 
tonnage  "  within  the  meaning  of  the  constitution.  The  North  Cape, 
6  Biss.  (C.  C.)  505. 

The  courts  of  the  United  States  can  impart  no  taxing  power  to  a 
municipal  corporation,  and  an  attempt  by  them  to  compel  by  manda- 
mus the  levy  of  a  tax  not  authorized  by  the  laws  of  the  State  would 
be  an  abuse  of  the  writ.  Vance  v.  City  of  Little  liocl',  30  Ark.  435. 
That  the  legislature  may  constitutionally  confer  upon  municipal  cor- 
porations the  power  to  make  local  improvements,  such  as  grading  and 
paving  or  otherwise  improving  streets  and  sidewalks,  constructing 
drains,  sewers,  and  the  like,  at  the  expense  of  the  adjoining  proprie- 
tors, is  said  to  be  as  iirmly  established  as  any  other  doctrine  of  Ameri- 
can law.  Palmer  v.  Morton,  25  Mo.  593.  And  see  Stroud  v.  Phila- 
delphia, 61  Penn.  St.  255  ;  Matter  of  Van  Aritwerp,  56  IST.  Y.  (11 
Sick.)  261;  Willard  y.  Preshury,  14  Wall  676;  City  of  JSfewarTcY. 
State,  34  N.  J.  Law,  523 ;  Woodhouse  v.  Burlington,  47  Yt.  301 ; 
Morange  v.  Mix,  44  N.  Y.  (5  Hand)  315 ;  Moale  v.  Baltimm^e,  5  Md. 
314;  GilhesonY.  Justices,  1'^  GY?iti.{Y  a,.)  511: ;  Cleveland  Y.Wick,  18 
Ohio  St.  303 ;  Iloyt  v.  City  of  Saginaw,  19  Mich.  39 ;  S.  C,  2  Am. 
Rep.  76;  Sinton  v.  Ashhury,  41  Cal.  525  ;  Johnson  v.  Milwaukee,  40 
Wis.  315 ;  Allen  v.  Drew,  44  Yt.  174.  *It  is  likewise  held  to  be  com- 
petent for  the  legislature,  in  the  absence  of  special  restriction,  to  require 
the  abillters  to  pay  the  cost  of  the  improvement  in  front  of  their 
respective  lots,  instead  of  having  the  whole  expense  of  the  improve- 
ment assessed  or  apportioned  among  all,  on  the  basis  of  frontage,  or  of 
benefits.  Warren  v.  Ilenly,  31  Iowa,  31  ;  TT^^^'^^  v.  Milwaukee,  10 
Wis.  242,  258.  And  see  Hill  v.  Iligdon,  5  Ohio  St.  243.  But  see 
Woodhrid^e  v.  Detroit,  8  Mich.  274,  in  which  case  the  court  were 
equally  divided  on  the  question.     And  see  Cooley's  Const.  Lim.  50s. 

Where  a  city  charter  requires  property  to  be  assessed  to  pay  for  im- 
provements  according  to  the  benefits  received,  it  is  not  sufficient  to 
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assess  each  lot  according  to  its  frontage.  The  commissioners  must  ex- 
ercise their  judgment  as  to  the  amount  of  benefit  each  lot  receives,  and 
must  assess  the  property  accordingly,  and  the  report  must  show  that 
the  assessment  has  been  so  made.  State  v.  City  of  Hudson^  5  Dutch. 
(N.  J.)  104;  State  v.  T<ywn  of  Bergen^  id.  266.  The  general  rule  is 
to  consider  the  effect  of  the  improvement  upon  the  market  value  of  the 
property,  and  to  make  the  assessment  in  view  of  that  fact,  without 
regard  to  the  present  use  or  the  purpose  of  the  owmer  in  relation  to  its 
future  enjoyment.  People  v.  Mayor,  63  N.  Y.  (18  Sick.)  291.  Nor 
does  the  requirement  of  the  statute  that  "  each  lot  shall  be  charged  in 
proportion  to  the  frontaye  thereof  "  contemplate  that  the  work  in  front 
of  each  lot  shall  be  necessarily  charged  to  that  lot,  but  that  the  amount 
of  the  whole  work  shall  be  ascertained,  and  each  lot  shall  be  charged 
in  the  proportion  that  its  frontage  bears  to  that  of  all  the  lots.  Neenan 
V.  Smithy  50  Mo.  525.  As  to  the  distinction  between  "  benefits,"  and 
"  frontage,"  see  Clapp  v.  Hartford,  35  Conn.  66,  79. 

An  authority  to  "  prescribe  by  ordinance  that  paving  of  streets  and 
of  footways  should  be  done  at  the  expense  of  the  owners  of  ground  " 
fronting  them,  does  not  confer  upon  a  city  the  power  to  tear  up  a  pave- 
ment which  is  good  and  in  no  need  of  repair,  and  to  relay  and  charge 
the  owner  again  with  one  excessively  costly.  Wi'itar  v.  Philadelphia, 
SO  Penn.  St.  505;  S.  C,  21  Am.  Rep.  112.  But  a  general  power  to 
pave  implies  a  power  to  repair  and  repave  when  the  condition  of  the 
cartway  or  footway  requires  it,  and  of  this,  prima  facie,  the  munici- 
pal authorities  fnay  judge.  McCormack  v.  Patchin,  53  Mo.  33  ;  S.  C, 
14  Am.  Rep.  440 ;  WUliarns  v.  Detroit,  2  Mich.  560 ;  Guriiee  v.  Chi- 
cago, 40  111.  165 ;  Munvyipality  v.  Dunn,  10  La.  Ann.  57.  And  see 
Broadway  Baptist  Church  v.  McAtee,  8  Bush  (Ky.),  508 ;  S.  C,  8 
Am.  Rep.  480 ;  Bradley  v.  McAtee,  7  Bush  (Ky.),  667 ;  S.  C,  3  Am. 
Rep.  309.  So,  it  is  held  that  the  power  to  pave  includes  the  power  to 
gravel  streets.  Burnham  v.  Chicago,  24  111.  496.  And  the  expense 
of  gradiv/]  a  street  preparatory  to  paving  is  incident  to  paving,  and 
may  ])ropcrly  be  included  in  the  assessment.  State  v.  Elizaheth^  1 
Yroom  (X.  J.),  365.  Sec,  also,  McNam^ra  v.  Estes,  22  Iowa,  246. 
And  al)ntters  may  be  assessed  for  paving  street  crossings.  OreighUm  v. 
Scott,  14  ( )hio  St.  438.  See  Uines  v.  City  of  Lockport,  41  How.  (N. 
Y.)  435  ;  S.  C,  60  Barb.  378  ;  5  Lans.  16  ;  S.  C.  affirmed,  50  K  Y.  (5 
Sick.)  236. 

In  Pcnnsylv.'iiii.i  it  is  held  tliat  the  legislature  has  no  authority  to 
compel  the  owners  of  farm  laiuJs,  lying  witliin  one  mile  on  each  side 
of  a  public  highway,  to  pay  for  grading,  macadamizing  and  improving 
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it,  by  an  assessment  upon  their  lands  ])y  the  acre.  Washington  Avenue,, 
69  Penn.  St.  352 ;  S.  C,  8  Am.  Rep.  255. 

A  statute,  enacted  by  the  legislature  of  Kansas,  authorized  towns  to 
issue  bonds  to  raise  money  "  for  the  purpose  of  providing  the  desti- 
tute citizens  of  such  townships  w^ith  provisions  and  with  grain  for  seed 
and  feed," — the  object  being  to  relieve  farmers  whose  crops  had  been 
destroyed, — and  the  authority  was  held  to  be  unconstitutional,  in  not 
being  conferred  for  a  public  purpose.  State  v.  Osioakee  Township,,  14 
Kans.  418  ;  S.  C,  19  Am.  Rep.  99.  See,  also,  Lowell  v.  City  of  Boston,, 
111  Mass.  454;  S.  C,  15  Am.  Rep.  39,  56  ;  Loan  Association  v.  Tojpeka 
20  Wall.  (U.  S.)  655. 

A  charitable  corjjoration,  which  is,  by  its  charter,  "  exempted  from 
taxation  of  every  kind,"  is  not  exempted  from  special  assessments 
against  its  property  for  improvements  in  a  street  on  which  it  abuts. 
Sheehan  v.  Good  Samaritan  Llospital,  50  Mo.  155  ;  S.C.,  11  Am.  Rep. 
412.  So  a  general  statute,  which  provides  for  the  exemption  from 
assessment  and  taxation  of  property  used  for  religious  purposes,  does 
not  exempt  such  property  from  assessments  for  local  improvements. 
First  PresbyUrian  Church  v.  Fort  Wayne,  36  Ind.  338  ;  S.  C,  10  Am. 
Rep.  35  ;  Pray  v.  Northern  Liberties,,  31  Penn.  St.  69 ;  Broadioay  Bap- 
tist Church  V.  McAtee,  S  Bush  (Ky.),  508  ;  S.  C,  8  Am.  Rep.  480 ; 
Matter  of  the  Mayor,,  etc,  11  Johns.  77.  So,  the  exemption  of  prop- 
erty of  a  cemetery  company  from  "  any  tax  or  public  imposition  what- 
ever," does  not  exempt  it  from  a  paving  tax  for  improving  a  street  in 
front  of  the  property.  Baltimore  v.  Cemetery  Company,,  7  Md.  517. 
And  see  St.  Louis  PuUic  Schools  v.  St.  Louis,  26  Mo.  468  ;  Pater- 
son  V.  Society,  etc.,  for  Useful  ManufaHures,  4  Zabr.  (N.  J.)  385 ; 
Lafayette  v.  Male  Orphan  Asylum,  4  La.  Ann.  1 ;  Brightman  v. 
Kirner,  22  "Wis.  54 ;  Paine  v.  Spratley,  5  Kans.  525. 

The  power  of  the  State  to  tax  trades,  professions,  and  occupations, 
is  unquestioned  {Simmons  v.  State,  12  Mo.  268  ;  Mason  v.  Lancaster, 
4  Bush  [Ky.J,  406  ;  Keller  v.  StaU,  11  Md.  525  ;  GiB^eson  v.  Justices, 
13  Gratt.  577 ;  Nashville  v.  Althrop,  5  Coldw%  [Tenn.]  554)  ;  and  this 
authority  may  be  delegated  to  municipal  corporations,  but  it  should  be 
done  in  clear  and  unambiguous  terms.  St.  Louis  v.  Laughlin,  49  Mo. 
559.  An  authority  conferred  on  a  city  to  collect  taxes  on  "  auctioneers, 
transient  dealers,  and  peddlers,"  will  justify  it  in  imposing  a  tax,  either 
upon  the  amount  of  the  sales  of  such  persons,  or  in  the  form  of  a 
license  upon  the  privilege  of  selling.  Carroll  v.  Mayor  of  Tushcdoosa^ 
12  Ala.  173.  Although  a  city  ordinance  imposing  taxes  speaks  only  of 
persons  or  firms  doing  business  in  the  city,  yet  an  incorporated  company, 
as,  for  instance,  a  telegraph  company  doing  business  in  the  city,  will  be 
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deemed  to  be  included.  Corporations  are  to  be  deemed  and  taken  as 
persons  when  the  circumstances  in  which  they  are  phiced  are  iden- 
tical with  those  of    natural  persons  expressly  included  in  a  statute. 

Western  Unw7i  Telegraph  Co.  v.  Richnond,  26  Gratt.  (Va.)  1.  Thus, 
where  authority  was  given  to  a  village  corporation  "  to  raise  money  by 
a  tax  to  be  assessed  upon  the  freeholders  and  inhabitants  according  to 
law,"  it  was  held  that  a  banking  corporation  located  and  doing  busi- 
ness in  the  village  was  an  inhabitant,  and  taxable.  Ontario  Bank  v. 
Bunnell^  10  Wend.  186.  See,  generally,  as  to  taxation  of  banks  and 
bank  stock  by  municipal  corporations,  Madison  v.  Whitney,  21  Ind. 
261 ;  Nashvilh  v.  Thomas,  5  Coldw.  (Tenn.)  600  ;  Gordon  v.  Balti- 
more, 5  Gill  (Md.),  231  ;  0' Donnell  v.  Bailey,  2i  Miss.  386;  State  v. 
Dowling,  50  Mo.  134.  As  to  the  liability  of  railroads,  their  property 
and  stock,  to  municipal  taxation  in  the  towns  and  cities  where  situated, 
see  Sangamon Mc,  R.  R.  Co.,  14  111.  163  ;  Providence,  etc.,  R.  R.  Co.  v. 

Wrf'gH,2  Ji.  I.  459;  Elizahethtoimi,  etc.,  R.  R.  Co.  v.  Trustees  oj 
Elizahethtf)wn,  12  Bush  (Ky.),  233  ;  Northern  Indiana  R.  R.  Co.  v. 
Connelly,  10  Ohio  St.  159.  As  to  liability  under  special  statute  or 
charter  provisions,  see  North  Mo.  R.  R.  Co.  v.  Maguire,  49  Mo. 
482,  490  ;  City  of  Richmond  v.  Richinond,  etc.,  R.  R.  Co.,  21  Gratt. 
604  ;  Ordinary  of  Bill  Co.  v.  Central  R.  R.,  etc.,  40  Ga.  646  ;  Dun- 
leith,  etc.,  Bridge  Co.  v.  City  of  Dubuque,  32  Iowa,  427.  It  is  held 
by  the  supreme  court  of  Iowa,  that  an  action  at  law  can  be  main- 
tained by  a  city  for  the  recovery  of  municipal  taxes  upon  the  property 
of  a  railroad,  notwithstanding  tlie  legislature  has  provided  a  special 
remedy  therefor.  City  of  Burlington  v.  Burlington  &  Mo.  R.  R. 
Co.,  41  Iowa,  134;  City  of  Dubuque  v.  Illinois  Central  R.  R.  Co., 
39  id.  56.  But  see  Perry  v.  Washburn,  20  Cal.  318  ;  City  of  Camden 
v.  Allen,  2  Dutcli.  (N.  J.)  398  ;  Lane  Crnxnty  v.  Oregon,  7  Wall.  71 ; 
Flournoy  v.  Jeffersonville,  17  Ind.  169. 

The  power  to  tax,  conferred  upon  municipal  corporations,  must  be 
fairly  and  impartially  exercised  by  the  municipal  authorities ;  and  they 
have  no  power  to  discriminate,  in  taxing  privileges,  between  merchants 
and  manufacturers  and  other  dealers  i-esiding  without  the  corporation, 
and  members  of  the  same  class  residing  within  the  corporate  limits. 
Such  discrimination  is  l)eyoiid  the  authority  of  either  State  or  munici- 
])al  k'gislatioJi.  City  Council  v.  State,  2  Sjieers  (S.  C.  Law),  719. 
And  a  inunicii»al  ordinance  which  attempts  to  create  a  discrimination 
in  the  matter  of  taxation  between  merchants  selling  by  sam]de,  and 
those  doing  business  in  a  different  manner,  is  without  authority  and 
void.  Mayor,  etc.,  of  Nashville  v.  Althrop,  5  Coldw.  (Tenn.)  554. 
The  power  to   create   a   ninnicipal    corporation   carries   with   it   the 
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power  to  fix  tlie  geof^raphical  boundaries  thereof,  and  to  change  the 
same  by  extension  or  contraction.  And  while  the  courts  will  not  in- 
terfere with  the  boundary  limits,  for  the  reason  that  mere  extension, 
without  the  municipal  imposition  of  taxation,  is  not  in  itself  detrimen- 
tal, yet  they  will  control  and  limit  the  taxing  power,  whenever  practic- 
able, to  that  point  or  line  where  it  ceases  to  operate  beneficially  to  the 
proprietor  in  a  municipal  point  of  view.  Covington  v.  Southgate^  15 
B.  Munr.  (Ky.)  491 ;  Ilenderson  v.  Lcwibert,  8  Bush  (Ky.),  607 ;  Brad- 
shaw  V.  Omaha,  1  Neb.  16;  Langworthy  v.  Duhuque,  16  Iowa,  271. 
It  is  therefore  held  that  lands  within  a  city  kept  and  alone  used  for 
agriculture,  and  not  capable  of  being  used  as  city  property,  and  not  de- 
manded for  that  purpose,  nor  possessing  a  value  based  upon  adaptation 
for  the  purpose  of  dwellings  or  business,  cannot  be  considered  directly 
benefited  by  the  fact  of  their  being  within  the  city  limits,  and  shall 
not  be  taxed  for  general  municipal  purposes.  Durant  v.  Kaiiffman, 
34  Iowa,  194;  Buell  v.  Ball,  20  id.  282.  But  seelFe^l-s  v.  Milwaukee, 
10  Wis.  242;  KaXbrier  v.  Leonard,  34  Ind.  497;  Graff  y.  Mayor,  etc., 
44  Md.  67. 

That  the  products  of  mines  are  personal  property  which  may  be 
taxed  for  municipal  purposes,  see  Virginia  v,  Chollai'-Potosi,  etc., 
Co.,  2  Nev.  86. 

AETICLE  IV. 

OF   CORPORATE    LIABILITIES. 

Section  1 .  In  general.  Municipal  corporations  are  invested  with 
certain  powers,  w^hich,  from  their  nature,  are  discretionary  •  such  as 
the  power  to  adopt  regulations  or  by-laws  for  the  management  of  their 
own  affairs,  or  for  the  preservation  of  the  public  health,  or  to  pass  or- 
dinances prescribing  and  regulating  the  duties  of  policemen  and  fire- 
men, and  for  many  other  useful  and  important  objects  within  the  scope 
of  their  charters.  Such  powers  are  generally  regarded  as  discretionary, 
because,  in  their  nature,  they  are  legidative ;  and  although  it  is  the 
duty  of  such  corporations  to  carry  out  the  powers  so  granted  and  make 
them  beneficial,  yet  it  has  never  been  held  that  an  action  would  lie 
against  the  coi-poration,  at  the  suit  of  an  individual,  for  a  failure  on 
their  part  to  perform  such  k  duty.  Barton  v.  City  of  Syracuse,  37 
Barb.  292 ;  S.  C.  affinned,  36  N.  Y.  (9  Tiff".)  54 ;  Commi^^sim^^rs  v. 
Duckett,  20  Md.  468  ;  Weightmun  v.  Ccrrporatioii  of  Washington,  1 
Black  (U.  S.),  39.  But  where  a  duty  of  general  interest  is  enjoined, 
and  it  appears  that  the  burden  was  imposed  in  consideration  of  the 
privileges  granted  and  enjoyed,  and  the  mejins  to  perform  the  duty 
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are  placed  at  the  disposal  of  the  coqjoration,  tiiey  are  clearly  liable  to 
the  public  if  they  unreasonably  neglect  to  comply  with  the  require- 
ment of  the  charter.  And  when  all  the  foregoing  conditions  concur, 
like  individuals,  they  are  also  liable  for  injuries  to  person  or  property 
arising  from  neglect  to  perform  the  duty  enjoined,  or  from  negligence 
and  unskillfulness  in  its  perfoniiance.  Id,  And  see  ante^  595,  art.  1, 
§  1,  and  cases  cited. 

§  2.  Liability  for  acts  of  officers  or  agents.  See  ante^  595,  602,  art. 
1,  §  1 ;  art.  3,  §  1.  See,  also,  tit.  Master  and  Servant.  A  distinction 
is  made  between  the  liability  of  municipal  corporations  for  acts  of  its 
officers,  in  the  exercise  of  powers  which  it  possesses  for  puhlic  purposes, 
and  which  it  holds  as  part  of  the  government  of  the  country,  and 
those  which  are  conferred  upon  it  for  priwite.  purposes.  Within  the 
sphere  of  the  former^  it  enjoys  the  exemption  of  government  from 
responsibility  for  its  own  acts  and  the  acts  of  its  officers  deri\dng  their 
authority  from  the  sovereign  power ;  while,  in  the  latter^  it  is  answer- 
able for  the  acts  of  those  who  are  in  law  its  agents.  Stewart  v.  New 
Orleans,  9  La.  Ann.  461.  And  see  Maxmilian  v.  Mayor,  62  N.  Y. 
(17  Sick.)  160 ;  S.  C,  20  Am.  Kep.  468  ;  anU,  595,  art.  1,  §  1.  Thus,  a 
city,  under  power  given  by  its  charter,  appointed  an  inspector  of 
stationary  steam-boilers  within  the  city,  and  passed  a  by-law  imposing 
a  penalty  on  any  person  who  should  use  such  a  boiler  without  first 
having  it  tested  by  the  inspector,  and  it  was  held  that  the  city  in 
making  the  appointment  was  in  the  discharge  of  a  pul)lic,?^vA  not  a 
jjrivate  duty,  and  that  the  duties  of  the  inspec-tor  were  public  duties, 
and,  therefore,  that  the  city  was  not  liable  for  damage  resulting  from 
the  negligence  of  the  inspector  in  tlie  discliarge  of  his  duties.  Mead 
v.  City  <jf  New  Haven,  40  Conn.  72;  S.  C,  16  Am.  Kep.  14.  See, 
also,  Fisher  v.  Boston,  104  Mass.  87 ;  S.  C,  6  Am.  Eep.  196.  But  a 
city,  like  a  private  corporation,  is  held  responsible  for  the  act  of  its 
Jigents  in  borrowing  money,  since  that  act  involves  no  exercise  of 
sovereign  power.     ])e  Voss  v.  liichmond,  18  Gratt.  (Va.)  338. 

§  3.  Liability  of,  on  contracts.  Municij)al  corporations  are  liable 
upon  tlicir  autJwrized  contracts,  made  by  the  proper  officers  or  agents, 
in  the  same  manner,  and  to  tlie  same  extent  as  private  corporations  or 
natural  [jcrsons.  P>ut  their  uyiaiU/ufrised  contracts,  are  void  (me  a7ite, 
602,  art.  3,  §  1)  and  in  jictions  thereon,  the  corporation  may  successfully 
interpose  tlie  })lea  of  ultra  vires.  Hood  v.  Lynn,  1  Allen,  103  ; 
Burr'dl  v.  n,>xUm.,  2  CHif.  (C.  C.)  590^  Perry  v.  Superior  City,  26 
Wis.  64  ;  Siel/recht  \.  New  Orleans,  12  La.  Ann.  496  ;  SilU'ocks  v. 
Mayor,  11  Ilun  (N.  Y.),  431 ;  GamhU  v.  Village  of  Watkins,  7  id. 
448;    Vincent  y.  Nantucket,  \'2i  Cnsh.  103;  Hard  v.  City  of  Decor  ah, 
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43  Iowa,  313.  JSTor  is  a  municipal  corporation  bound  by  contracts 
within  the  scope  of  its  chartered  powers,  if  made  by  officers  or  agents 
not  thereunto  duly  authorized.  Boomw.  City  of  tftica,  2  Barb.  104. 
And  see  Bradley  v.  Ballard,  55  111.  413,  420 ;  8  Am.  Rep.  656  ; 
Hodges  v.  Buffalo,  2  Denio,  110;  Smith  v.  City  of  Alla7iy,  61  N.  Y. 
(16  Sick.)  444 ;  Fox  v.  New  O^fleans,  12  La.  Ann.  154. 

But  where  such  a  corporation,  in  dealing  with  individuals,  assumes 
powers  upon  wdiich  the  validity  of  its  acts  depends,  and  subsef^uently 
it  turns  out  that  it  does  not  possess  the  specific  powers  relied  on,  it  is 
not  thereby  excused  from  performance  of  its  obligations,  if  they  can  be 
performed  through  the  agency  of  other  powers  which  it  does  possess. 
Malier  v.  City  of  Chicago,  38  111.  266.  See  City  of  Chicago  v.  Peoiyle, 
48  id.  416,  So,  the  opinion  has  been  expressed  that  where  a  series  of 
contracts  has  been  openly  made  by  tlie  officers  of  a  municipal  corpora- 
tion within  the  knowledge  of  the  corporators  who  have  acquiesced  in, 
and  derived  benefit  from  them,  the  contracts  are  binding  on  the  cor- 
poration, although  not  expressly  authorized  in  its  charter.  Allegheny 
City  V.  McClurkan,  14  Penn.  St.  81.  But  see  Loker  v.  BrooTdine, 
13  Pick.  343. 

Assumpsit  may  be  maintained  against  a  municipal  corporation  m 
certain  cases  upon  an  implied  promise.  See  Township  of  Norway  v. 
Township  of  Clear  Lake,  11  Iowa,  506  ;  Phnental  v.  San  Francisco, 
21  Cal.  351 ;  Tow7i  of  Lemington  v.  Blodgett,  37  Vt.  215 ;  Harlem 
Gas  Light  Co.  v.  Mayor,  etc.,  of  New  York,  3  Eobt.  (N.  Y.)  100;  S. 
C.  affirmed,  33  N.  Y.  (6  Tiff.)  309.  Thus,  if  a  city  sells  its  void 
bonds,  there  is  an  im]:)]ied  assump)sit  to  repay  the  purchase-money. 
Paul  V.  Keiwsha,  22  Wis.  266.  So,  a  city  has  been  held  liable  for 
gas  furnished  to  it  with  knowledge  of  the  council,  though  no  ordi- 
nance or  resolution  was  passed  authorizing  it  to  be  furnished.  Gas 
Company  v.  San  Francisco,  9  Cal.  453.  A  city  was  likewise  held 
liable  under  its  charter  upon  an  implied  assumpsit  to  collect  and  pay 
over  assessments  awarded  to  property  owners,  for  the  opening  of  a 
street.  Wheeler  v.  Chicago,  24  111.  105.  And  a  contract  was  implied 
on  the  part  of  a  city,  which  was  bound  to  support  its  paupers  and 
which  had  refused  to  pay  a  person  who  had  furnished  a  pauper  with 
necessaries.  Seagraves  v.  Alton,  13  111.  366.  See,  also,  Frankfort 
Bridge  Co.  v.  City  of  Frankfort,  18  B.  Monr.  (Ky.)  41.  It  is,  how- 
ever, held  to  be  the  better  opinion,  that  a  promise  to  pay  can  never  be 
implied  in  a  case  where  the  corporation  possesses  no  power  to  con- 
•tract.     Burrill  v.  Bosto^n,  2  Cliff.  (C.  C.)  590,  596. 

Actions  against  municipal  corporations  to  recover  back  money,  paid 
to  tliem  for  taxes,  are  usually  brought  in  assumpsit  for  money  had  and 
YoL.  lY.— 80 
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received.  Supervisors  v.  Manny,  56  111.  160.  In  order  to  maintain 
such  actions,  the  tax  or  assessment  must  be  illegal  and  void  {Cook  v. 
Boston,  9  Allen,  393 ;  First  Ecclesiastical  Society  of  Hartford  v. 
Town  of  Hartford,  3S  Conn.  274;  Powers  v.  Saiford,  39  Me.  183); 
and  tlie  payment  must  have  been  made  upon  compulsion,  and  not 
merely  under  ^<?^^.  Haines  v.  School  District,  41  Me.  246;  Jenks 
V.  Lima  Township,  17  Ind.  326  ;  Town  Council  of  Cahalja  v.  Burnett, 
34  Ala.  400.  See  Baker  v.  Cincinnati,  11  Oliio  St.  534;  Elston  v. 
Chica<jo,  40  Bl.  514 ;  Morris  v.  Baltimore,  5  Gill  (Md.),  248  ;  Lincoln 
v.  City  of  Worcester,  8  Cush.  55.  And  the  same  principles  apply  to 
actions  brought  to  recover  back  money  paid  for  illegal  license,  taxes  or 
tines  imposed  by  a  municipal  court.  Id. ;  McKee  v.  Town  Council, 
Kice's  (S.  C.)  L.  24 ;   Cook  v.  Freeholders,  2  Dutch.  (N.  J.)  326. 

A  purchaser  from  a  city  corporation  of  its  bonds,  which  are  wholly 
void  for  want  of  power  in  the  city  to  issue  them,  is  entitled  to  recover 
back  from  the  city  the  amount  paid,  as  for  a  failure  of  the  considera- 
tion, and  in  such  case  it  is  not  necessaiy  for  the  plaintiff  to  return 
or  offer  to  return  the  void  bonds  before  bringing  suit.  Paul  v.  City 
of  Lvenosha,  22  Wis.  266.  So  a  purchaser  of  property  from  a  muni- 
cipal corporation  under  a  void  sale,  who  has  acquired  from  the  cor- 
poration by  virtue  of  the  sale  neither  title  nor  possession  to  the 
property,  is  not  required  to  convey  back  or  transfer  either  to  the  cor- 
poration prior  to  the  commencement  of  an  action  to  recover  back  the 
purchase-money.     Herzo  v,  San  Francisco,  33  Cal.  134. 

Where  a  person  is  injured  in  passing  over  a  defective  bridge,  which 
two  municipal  corporations  are  jointly  l)ound  to  keep  in  repair,  and 
recovers  against  one  of  the  corporations,  it  may  recover  contribution 
from  the  other.  Arinstrong  County  v.  Clarion  County,  (SQ  Penn.  St. 
218  ;  5  Am.  Rep.  368. 

§  4.  Liability  for  negligence  in  general.  With  respect  to  negli- 
gence, a  well-settled  distinction  is  made  between  the  liability  of  a 
municipal  corporation  ^ro/><?;',  made  such  by  acceptance  of  a  village  or 
city  charter,  and  the  involuntary  quasi  corporations  known  as  counties, 
towns,  scliool  districts,  and  the  like.  The  liability  of  the  former  is 
greater  than  that  of  the  latter,  even  when  the  latter  are  invested  with 
C(>rj)oratc  cu]»acity  and  the  power  of  taxation.  Hamilton  County  v. 
Mi(jJiels,  7  Ohio  St.  109;  Barnes  v.  District  of  Colmnlna,  1  Otto  (U. 
S.),  540.  Thus,  municipal  corporations  proper  are  held  liable,  without 
any  statute  expressly  giving  the  action,  for  injuries  caused  by  unsafe 
and  defective  streets.  Dewey  v.  J)ctroit,  15  Mich.  309;  Smooi  v., 
3[aijor,  24  Ala.  112;  Dayton  v.  Pease,  4  Ohio  St.  80;  Erie  v. 
Schwingle,  22  Penn.  St.  384.     On  the  other  hand,  the  decisions  are 
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almost  unifonn  to  the  effect,  that  counties  and  other  quasi  corporations 
are  not  liable  to  private  actions  for  the  neglect  of  their  officers  in 
respect  to  highways,  unless  such  liability  be  expressly  declared  by 
statute.  Bartlett  v.  Crozier,  17  Johns.  439 ;  Eastman  v.  Meredith^ 
36  N.  H.  284 ;  Chidsey  v.  Canton,  17  Conn.  475  ;  Moioer  v.  Leicester^ 
9  Mass.  247 ;  Brownimj  v.  City  of  Springfield,  17  111.  143 ;  Soper  v. 
Heni'y  County,  26  Iowa,  264 ;  Russell  v.  County  of  Devon,  2  Term 
R.  671.  See,  also,  Bigelovj  v.  Randolx^h^  14  Gray,  541 ;  Bray  v. 
Wallingford,  20  Conn.  416 ;  Freeholders  v.  Strader,  3  Harr.  (N.  J.) 
108  ;  Van  Eppes  v.  Commissioners,  25  Ala.  460  ;  Tr&adwell  v.  Com- 
missioners, 11  Ohio  St.  190. 

§  5.  Defective  streets.  In  this  country  there  is  no  common-law 
obligation  resting  upon  quasi  corporations,  such  as  counties  and  town- 
ships, to  repair  highways,  streets,  or  bridges  within  their  limits.  And 
even  when  the  duty  to  repair  is  enjoined  upon  them  by  statute,  and 
they  have  the  power  to  levy  taxes  therefor,  they  are  not  generally  held 
liable  to  be  sued  civilly  for  damages  caused  by  the  neglect  to  perform  the 
duty,  unless  the  action  be  expressly  given  by  statute.  See  cases  cited 
above.  See,  also,  Pray  v.  Jersey  City,  32  N.  J.  Law,  394;  Granger  v. 
Pulaski  County,  26  Ark.  37  ;  Waltham  v.  Kemper,  55  111.  346  ;  8  Am. 
Rep.  652  ;  Bussell  v.  Town  of  St&uhen,  57  id.  35.  But  it  is  otherwise, 
as  respects  chartered  cities  or  ordinary  municipal  corporations.  BrowTh- 
ing  V.  Springfijeld,  17  111.  143.  They  owe  to  the  public  the  duty  to 
keep  their  streets  in  a  safe  condition  for  use,  even  in  the  absence  of  an 
express  statute  imposing  the  duty  ;  and  they  are  held  liable  in  a  civil 
action  for  special  injuries  resulting  from  a  neglect  to  perform  this 
duty  (Id.  ;  Sterling  v.  Thomas,  60  id.  264 ;  Chicago  v.  Pobhhis,  2 
Black  [U.  S.],  418;  Clarh  v.  Lockport,  49  Barb.  580;  Erie  City  v. 
Schwingle,  22  Penn.  St.  384 ;  Blake  v.  St.  Louis,  40  Mo.  569 ; 
Meares  v.  Wilmington,  9  Ired.  [N.  C]  L.  73) ;  provided,  liowevei*,  it 
appears  upon  a  fair  view  of  the  charter  or  statutes,  that  the  duty  rests 
upon  the  municipal  corporation,  as  such,  and  not  upon  it  as  an  agency 
of  the  State,  or  upon  its  officers  as  independent  public  officers.  See 
ante,  595,  art.  1,  §  1 ;  Winhigler  v.  City  of  Los  Angeles,  45  Cal,  36  ; 
Pray  v.  Jersey  City,  32  N.  J.  Law,  394 ;  Detroit  v.  Blackeby,  21 
Mich.  84;  S.  C,  4  Am.  Rep.  450. 

And  it  may  become  liable  for  neglect  to  keep  a  street  in  safe  condi- 
tion, without  ?inj  formal  acceptance  of  it  as  a  street.  Phelps  v.  City 
of  Mankato,  23  Minn.  276. 

So,  a  municipal  corporation  is  bound  to  keep  its  streets  in  a  safe  con- 
dition for  travel  in  the  ordinary  modes,  by  night  as  well  as  by  day, 
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and,  in  case  of  failure  to  do  so,  it  is  liable  for  damages  resulting  there- 
from. Mayor  of  Milledgeville  v.  Cooley,  55  Ga.  17.  And  the  agents 
of  a  municipal  corporation  charged  with  the  duty  of  keeping  its  streets 
in  repair  and  in  suitable  condition  for  public  travel  are  bound  to  ex- 
ercise an  active  vigilance  in  the  performance  thereof,  and  where  a  de- 
fect or  obstruction  of  a  street  has  existed  for  a  sufficient  time,  so  that 
it  has  become  notorious  to  those  traveling,  and  such  agents  have  had 
full  opportunity  to  learn  of  its  existence,  and  to  remedy  the  defect  or 
remove  the  obstruction,  the  corporation  is  chargeable  with  notice 
thereof,  and  is  liable  for  the  consequences  of  its  neglect  to  restore  the 
street  to  a  good  condition.  Mayor ^  etc.,  of  Atlanta  v.  Perdue,  53  Ga. 
607  ;  Todd  v.  City  of  Troy,  61  N.  Y.  (16  Sick.)  506 ;  Chicayoy.  Hoy, 
75  111.  530 ;  Rosenhery  v.  City  of  Des  Moines,  41  Iowa,  415  ;  Cusick 
V.  Norioich,  40  Conn.  375.  But  the  municipal  corporation  is  not  an 
insurer  against  accidents  upon  the  streets.  It  is  bound  to  keep  its 
streets  in  a  reasonable  safe  condition,  but  not  absolutely  so.  Rockford 
V.  Tlildehrand,  61  111.  155  ;  Smith  v.  St.  Joseph,  45  Mo.  449  ;  Seward 
V.  Milford,  21  Wis.  485 ;  Williams  v.  Clinton,  28  Conn.  264.  Nor 
is  a  municipal  corporation  bound  to  keep  all  of  its  streets  in  good  re- 
pair under  all  circumstances,  but  only  such  streets  and  parts  of  streets 
as  are  necessary  for  the  convenience  of  the  traveling  public.  Craig  v. 
City  of  Sedalia,  63  Mo.  41 7.  It  has,  therefore,  been  held  that  a  city  is 
not  liable  for  injury  to  a  carriage  and  horses  resulting  from  a  failure  to 
improve  a  street  which  was  not  needed  for  the  use  or  convenience  of  the 
public.  City  of  Henderson  v.  Sandefur,  11  Bush  (Ky.),  550.  Nor  is  a 
city  liable  for  an  injury  caused  by  the  combined  effect  of  the  unsafe 
condition  of  a  highway,  and  the  unlawful  and  careless  act  of  a  third 
person.  Shepherd  v.  Chelsea,  4  Allen,  113.  And  it  is  held  that 
where  a  person  is  using  a  highway  simply  for  the  purpose  of  play,  and 
is  iftjured  by  reason  of  a  defect  therein,  he  cannot  mauitain  an  action 
to  recover  damages  therefor  against  the  city  which  is  bound  to  keep 
the  highway  in  repair.  Blodgett  v.  Boston,  8  id.  237.  And  see  Ghi^ 
cago  \.  Starr,  42  111.  174. 

A  municipal  corporation,  while  acting  within  the  scope  of  its  author- 
ity in  making  excavations  in  a  street  for  the  purpose  of  opening  or 
improving  it,  using  proper  care  and  skill,  is  not  liable  to  a*lot  OMnier 
for  an  injury  resulting  to  liis  buildings  from  the  removal  of  the  lateral 
8upi)ort  of  the  soil  in  the  street.  City  of  Quincy  v.  Jones,  76  111. 
231 ;  S.  C,  20  Am.  Hep.  243. 

§  6.  Defective  sidewalks.  Sidewalks,  when  necessary  to  be  con- 
structed for  public  convieuce  are  ])arts  of  the  streets,  and  with  respect 
to  them  a  similar  duty  is  imposed  as  in  the  case  of  streets ;  and  for  an 
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injnrj  resulting  from  a  defective  sidewalk,  a  city  is  liable  in  damages. 
Casick  V.  Norwich,  40  Conn.  375 ;  Higert  v.  Greencastle,  43  Ind. 
574 ;  Durant  v.  Palmer,  29  N.  J.  Law,  544.  But  the  duty  of  the 
city  is  only  to  see  that  its  sidewalks  are  reasonahly  safe  for  persons  ex-' 
ercising  ordinary  care  and  caution.  City  of  Chicago  v.  McGiven,  78 
111.  347.  And  to  render  a  city  liable  for  injuries  resulting  from  a  de- 
fect therein,  it  must  appear,  either  that  the  city  had  notice  of  tlie  de- 
fect, or  that  it  was  a  patent  defect  and  had  continued  so  long  that 
notice  might  reasonably  be  inferred,  or  that  the  defect  was  one  which, 
with  reasonable  and  proper  care,  should  have  T>cen  ascertained  and 
remedied.  Jansen  v.  City  of  Atchison,  16  Kans.  358 ;  Hall  v. 
Manchester,  40  N.  II.  410  ;  Deimy  v.  Detrmt,  15  Mich.  307  ;  Chicago 
V.  McCarthy,  75  III  602 ;  Moore  v.  Minneaj)olis,  19  Minn.  300.  And 
see  TIarrmian  v.  Boston,  114  Mass.  241.  Where  a  city  is  under  no 
legal  obligation  to  cause  its  streets  to  be  lighted  for  the  security  of 
travelers,  mere  notice  to  a  lamp-lighter  of  a  defect  in  a  sidewalk  does 
not  warrant  a  finding  that  the  city  had  notice  thereof.  Monies  v. 
Lynn,  119  Mass.  273.  But  tlie  rule  that  a  city  must  have  notice, 
actual  or  implied,  of  a  defect  in  a  sidewalk,  before  it  can  be  held  liable 
for  an  injury  caused  by  the  defect,  has  no  application  to  a  case  where 
the  ignorance  of  the  defect  is  the  result  of  a  clear  and  unmistakable 
omission.  Ignorance  in  such  a  case  is  itself  negligence.  Boucher  v. 
New  Haven,  40  Conn.  457.  See,  also,  Alexander  v.  Town  of  Mt. 
Sterling,  71  111.  366. 

Where  it  is  made  the  duty  of  the  municipal  autnorities  to  see  that 
the  sidewalks  are  kept  reasonably  clear  of  ice  and  snow,  and  they  per- 
mit such  an  accumulation  thereof  as  to  constitute  an  obstruction  to  re- 
main an  unreasonable  length  of  time,  to  the  danger  of  travelers,  the 
corporation  is  chargeable  with  negligence  without  proof  of  actual 
notice.  Todd  v.  City  of  Troy,  61  N.  Y.  (16  Sick.)  506;  affirming 
S.  C,  sid)  nom.  Mosey  v.  City  of  Troy,  61  Barb.  580.  See,  generally, 
as  to  the  liability  of  a  city  for  ice  and  snow  on  a  sidewalk,  and  what  is 
reasonable  care  in  removing  it.  Landolt  v.  Norwich,  37  Conn.  615  ; 
Stone  V.  Hubhardston,  100  Mass.  49 ;  D^u^hin  v.  City  of  Troy,  61 
Barb.  437 ;  Savage  v.  Bangm%  40  Me.  176 ;  Hall  v.  Manchester,  40 
K  H.  410;  Collins  v.  Council  Bluffs,  32  Iowa,  324 ;  7  Am.  Rep. 
200  ;  Cooh  v.  Milwaukee,  24  Wis.  270 ;  1  Am.  Rep.  183  ;  27  Wis.  191 ; 
McLaughlin  v.  Carry,  77  Penn.  St.  109;  18  Am.  Rep.  432 ;  Mc- 
Auley  V.  Boston,  113  Mass.  503. 

It  has  been  held  that  a  structure,  such  as  the  cornice  of  a  building, 
projecting  over  a  street  in  a  city  in  such  a  manner  as  to  be  dangerous 
to  passers-by,  is  a  nuisance  which  the*  corporate  authorities  may  abate, 
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and  if  they  fail  so  to  do  after  notice  of  its  dangerous  character,  the  city 
will  be  liable  to  any  one  injured  thereby.  Grove  v.  Fort  Wapie,  45 
Ind.  429 ;  S.  C,  15  Am.  Eep.  262.  And  see  Parker  v.  3facon,  39 
6a.  T25 ;  Norristown  v.  M'oyer,  67  Penn.  St.  355.  But  it  has  been 
held  in  the  New  England  States,  in  decisions  based  upon  statutes  pre- 
scribing the  duties  and  liabilities  of  municipal  corporations,  that  a 
town  or  city  is  not  liable  to  one  injured  by  a  falling  sign  suspended 
over  the  sidewalk  {Jones  v.  Boston^  104  Mass.  75  ;  S.  C,  6  Am.  Rep. 
194 ;  Uewison  v.  ]S^ew  Haven,  37  Conn.  475 ;  S.  C,  9  Am.  Rep.  342  ; 
Taylo7'  V.  Peckham,  8  R.  I.  349 ;  S.  C,  5  Am.  Rep.  578) ;  nor  for  an 
injury  caused  to  a  foot  passenger  on  a  sidewalk,  by  the  falling  of  an 
overhan2:ino^  mass  of  snow  and  ice  from  the  roof  of  a  buildino;  not 
owned  by  the  city,  although  it  had  so  overhung  the  highway  for  more 
than  twenty-four  hours  before  the  accident.  Hixon  v.  Lowell,  13 
Gray,  59.  But  the  statute  of  Massachusetts  is  held  to  extend  to  in- 
juries caused  by  defective  awnings  projected  over  the  sidewalk,  where 
the  defect  or  want  of  repair  in  the  projection  is  of  such  a  nature  as  to 
render  its  continuance  dangerous  to  the  public  safety.  Day  v.  Mil- 
ford,  5  Allen,  98. 

Where  the  plaintiff  was  injured  by  falling  at  night  from  a  sidewalk, 
into  a  sunken  lot,  the  walk  being  out  of  repair  and  unguarded  through 
the  negligence  of  the  city,  it  was  held  that  the  fact  that  the  plaintiff 
was  at  the  time  intoxicated  did  not  preclude  a  recovery  for  the  injury, 
unless  such  intoxication  contributed  thereto;  and  that  M^hether  it  did 
so  contribute  was  a  question  of  fact  for  the  jury.  Healy  v.  Mayor 
of  New  York,  3  Hun  (N.  Y.),  708;  S.  C,  6  N.  Y.  Sup.  Ct.  (T.  & 
C.)  92.  And  see  Stuart  v.  Machias  Port,  48  Me.  477;  Lovengxith  v. 
Blooriiington,  71  HI.  238 ;  Alger  v.  Lowell,  3  Allen,  402 ;  Ditchett  v. 
Spuyten  Duyvil,  etc.,  R.  R.  Co.,  5  Hun  (N.  Y.),  165. 

Municipal  corporations  are,  not  liable  to  vindictive  or  exemplary 
damages  for  personal  injuries  growing  out  of  mere  neglect  to  keep  a 
sidewalk  in  a  safe  condition.  In  order  to  justify  such  damages,  the 
negligence  of  the  autliorities  must  be  so  gross  as  to  be  willful.  City 
of  Chicago  v.  Kelly,  69  111.  475.      See  ante,  tit.  Damages,  Vol.  2. 

§  7.  Defective  ])ri(lges.  See  ante,  Vol.  1,  tit.  Bridges.  In  thie 
country,  the  power  of  municipal  corporations  to  erect  bridges,  and  their, 
authority  over  them,  are  purely  statutory ;  and  there  is  no  common- 
law  responsibility  resting  upon  such  corporations  as  it  respects  the 
repair  of  bridges  within  their  limits.  Sec  Jidl  v.  Supervisors  of  Liv- 
ingston County,  12  N.  Y.  (2  Kern.)  52.  But  where  bridges  are  part 
of  the  streets,  and  built  by  the  municipal  authorities  under  powers  given 
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to  them  by  the  legislature,  they  are  liable  for  defects  therein,  on  the  same 
principles  and  to  the  same  extent  as  for  defective  streets  and  sidewalks. 
Mandersckid  v.  Dubuque,  29  Iowa,  73 ;  4  Am.  Rep.  196  ;  Krause  v. 
Davis  County,  44  id.  141 ;  Sirioot  v.  Wetumplca,  24  Ala.  112  ;  Chicago  v. 
McGinn,  51  111.  266  ;  S.  C,  2  Am.  Rep.  295  ;  State  v.  Supervisors  of 
Wood  County,  41  Wis.  28  ;  Grijfi7i  v.  Toi07i  of  Williamstown,  6  W. 
Va.  312  ;  Dill,  on  Mmi.  Corp.,  §  579.  But  a  city  is  under  no  legal  obli- 
gation to  make  approaches,  for  the  convenience  of  its  citizens,  to  a 
bridge  built  by  a  corporation  within  the  city  limits.  Joliet  v.  Verley, 
35  111.  58.  If,  however,  such  approaches  are  voluntarily  constructed 
by  the  city,  they  must  be  made  safe  for  travelers,  and  the  city  is  liable 
in  damages  for  an  accident  caused  by  their  defective  condition.  Id. 
And  see  Da/niels  v.  Intendent,  etc.,  of  Athens,  55  Ga.  609,*  which  holds 
that  a  contiguous  embankment  necessary  to  make  access  to  a  bridge  so 
as  to  pass  teams  and  wagons  over  it  is  a  part  of  the  bridge,  and  title  to 
the  bridge  covers  such  an  embankment. 

§  8.  Excavatious  or  obstructions.  A  municipal  corporation  which 
has  caused  an  excavation  to  be  made  in  its  streets,  and  neglects  to  keep 
proper  lights  and  guards  around  it  in  the  night,  is  liable  to  persons  re- 
ceiving injury  therefrom,  and  its  liability  is  not  varied  by  the  consider- 
ation that  it  has  or  has  not  contracted  with  the  persons  doing  the  work 
to  adopt  such  precautions.  Storrs  v.  Utica,  17  N.  Y.  (3  Smith)  104. 
And  see  King  v.  New  York  Central,  etc.,  E.  E.  Co.,  QQ  N.  Y.  (21 
Sick.)  181.  But  a  city  is  not  liable  for  an  injury  to  a  person  caused  by 
falling  into  an  excavation  in  a  sidewalk  made  by  the  owner  of  an  ad- 
joining lot,  and  not  by  the  officers  or  agents  of  the  city,  left  open, 
unguarded,  without  barriers  or  lights,  in  the  night-time,  where  no 
notice  of  the  condition  of  such  excavation  was  had  l)y  tlie  city,  and  no 
facts  existed  from  which  notice  to  the  city  might  reasonably  be  infer- 
red.    Fort  Wayne  v.  De  Witt,  47  Ind.  391. 

Cellar  doors  opening  out  on  the  sidewalk,  and  frequently  and  negli- 
gently kept  or  left  open,  endanger  the  use  of  the  sidewalk,  and  the  city 
is  liable  to  persons  falling  into  them  and  injured  therel)y,  if  it  has 
notice  of  such  negligent  use  of  the  cellars.  If  such  use  has  continued 
a  long  time,  notice  will  be  presumed,  and  the  city  is  cliargeable  there- 
with without  actual  proof  of  notice.  Smith  v.  City  of  Leavenworth, 
15  Kans.  81  ;  Chapman  v.  Mayor  of  Macon,  55Ga.  566.  See,  further, 
as  to  liability  of  cities  for  injuries  from  excavations,  Bassett  v.  St. 
Joseph,  53  Mo.  290  ;  14  Am.  Rep.  446  ;  Tallahassee  v.  Fortune,  3  Fla. 
19;  Davenport  v.  Ruckman,  10  Bosw.  (N.  Y.)  20;  S.  C,  16  Abb.  Pr. 
341. 

Neither  of  the  joint  owners  of  a  wall  can  recover  damages  from  a 
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municipal  corporation  for  the  falling  thereof,  by  reason  of  excavations 
made  by  consent  of  the  other,  in  the  work  of  grading  a  street.  Mitchell 
V.  Mayor,  etc.,  of  Borne,  49  Ga.  19;  15  Am.  Rep.  669.  Nor  is  a 
municipal  corporation  liable  for  damages  resulting  from  the  digging  of 
a  trench  in  one  of  its  public  streets,  by  a  private  individual,  under  a 
license  from  the  corporate  authorities,  for  the  purpose  of  making  a  con- 
nection with  the  main  conduit  pipes  for  distributing  water  to  the  in- 
habitants, and  neglecting  properly  to  till  up  the  same.  West  Chester 
v.  Apple,  35  Penn.  St.  2S4.  And  see  Pfau  v.  Williamson,  63  111. 
16 ;  Dorlon  v.  Brooklyn,  46  Barb.  604 ;  Bumham  v.  Boston,  10  Allen, 
290  ;  Norvyich  v.  Breed,  30  Conn.  535. 

In  the  New  England  States,  towns  and  cities  are  obliged  by  statute 
to  keep  their  highways  and  streets  in  repair  and  it  is  there  held  that 
where  railroad  companies  are  authorized  by  law  to  consfci'uct  their  roads 
over  pul)lic  highways  and  streets,  and  a  person  is  injured  by  reason  of 
a  defective  highway  or  street  thus  occasioned,  the  town  or  city  is  pri- 
marily responsil)le  to  such  person,  leaving  it  to  seek  indemnity  from 
the  railroad  company.  See  Wlllard  v.  Newhury,  22  Vt,  458  ;  Currier 
V.  Lowell,  16  Pick.  170  ;  Phillips  v.  Yeazie,  40  Me.  96 ;  Ba/rher  v. 
Essex,  27  Vt.  62.  And  see  Klttredge  v.  Milwaukee,  26  Wis.  46.  The 
person  injured  may,  however,  elect  to  proceed  at  once  against  the  rail- 
road company.  Elliott  v.  Concord,  27  N.  H.  204  ;  Lowell  v.  Railroad 
Company,  23  Pick.  24. 

It  is  held  under  the  New  Hampshire  statute,  that  a  structure  which 
for  some  years  obstructs  the  safe  and  convenient  use  of  a  highway  in 
a  city  renders  the  city  liable  to  indictment  for  not  keeping  the  high- 
way "  in  good  repair  and  suitable  for  the  travel  passing  thereon."  State 
V.  Dover,  46  N.  H.  452. 

In  general,  a  municipal  corporation  is  not  liable  for  the  acts  of  its 
inhabitants  in  obstructing  its  streets,  when  notice  of  such  ol^struction  is 
iKit  shown  to  have  been  received  by  its  officers,  nor  is  presumed,  from 
lapse  of  time.  Dorlon  v.  City  of  BrooMyn,  46  Barb.  604 ;  Griffin 
V.  Mayor  of  New  York,  9  N.  Y.  (5  Seld.)  456. 

§  9.  Improper  sewers.  The  entire  omission  to  construct  a  sewer, 
or  the  faihirc  to  make  it  of  sufficient  size,  has  been  held  not  to  create 
a  liability  on  tli(! part  of  a  immicipal  corporation,  for  the  reason  that 
the  duty  of  determining  where  sewers  shall  i)c  located  and  their  dimen- 
sions is,  in  its  nature,  judicial.  Mills  v.  Brooklyn,  32  N.  Y.  (5  Tiff.) 
489  ;  City  Council  v.  Gihwr,  33  Ala.  116;  Child  v.  Boston,  4  Allen, 
41 ;  Carr  v.  Northern  Liberties,  35  Penn.  St.  324 ;  Dennont  v. 
Detroit,  4  Mich.  435.  I"  or  the  same  reason  it  is  held  that  after  the  cor- 
poration luis  constructed  a  sewer  or  drain,   it    may,  in  its  discretion, 
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wholly  abandon  or  discontinue  it ;  and  if  the  inhabitants  are  not  left 
in  any  worse  condition  bj  such  abandonment  or  discontinuance  than 
they  would  be  if  such  sewer  or  drain  had  never  been  made,  the  coi-po- 
ration  will  not  be  liable  for  any  injury  to  individuals  caused  by  the 
flow  of  surface  water.  City  of  Atchison  v.  Challiss,  9  Ivans.  003. 
And  see  Judge  v.  Merlden^  38  Conn.  90 ;  Grant  v.  Erie,  69  Penn.  St. 
420 ;  8  Am.  Rep.  272  ;  Barri/  v.  Lmoell,  8  Allen,  127 ;  Roll  v.  TtuU- 
cmapolis,  52  Ind.  547.  But  where  a  sewer  has  been  determined  upon 
and  is  constructed,  all  the  authorities  agree  that  the  duties  of  construct- 
ing itproperly  and  keeping  it  in  good  condition  and  repair  are  rniniste- 
'nal ',  and  that  negligence  in  the  performance  of  those  duties  will  render 
the  corporation  liable  for  damages  resulting  therefrom.  Jones  v.  New 
Ilamen,  34  Conn.  1 ;  Donohue  v.  Mayor  of  New  York,  3  Daly,  65  ; 
Logansportw.  W7^ight,  25  Ind.  512;  McCarthy  v.  Syracuse,  46  N.  Y. 
(1  Sick.)  194  ;  Eawe  v.  Portsmcnith,  56  N.  H.  29^  ;  22  Am.  Rep.  464  ; 
Simmer  v.  City  of  St.  Paul,  23  Minn.  408  ;  Wallace  v.  Muscatine, 
4  Greene  (Iowa),  373  ;  Savannah  v.  Waldner,  49  Ga.  316  ;  Smith  v. 
Mayor,  G6  N.  Y.  (21  Sick.)  295.  Thus,  where  the  water  of  a  stream, 
which  a  riparian  proprietor  has  been  in  the  habit  of  using  in  his  busi- 
ness, has  become  polluted  by  the  emptying  into  it  of  city  sewers,  he  can 
recover  against  the  city  for  the  pollution,  so  far  as  it  is  attributable  to 
the  improper  construction  or  unreasonable  use  of  the  sewers,  or  to  the 
negligence  or  other  fault  of  the  city  in  the  care  or  management  of 
them.  Merrifeldv.  Worcester,  110  Mass.  216  ;  14  Am.  Rep.  592.  So, 
where  the  officers  of  a  municipal  corporation,  in  pursuance  of  a  laAvful 
authority,  give  permission  to  a  lot  owner  to  connect  his  lot  with  a  sewer, 
such  officei'S  are  required  to  exercise  reasonable  care  to  prevent  injury, 
and  for  the  omission  thereof  the  corporation  is  liable.  Masterton  v. 
Village  of  Mount  Vernon,  58  N.  Y.  ( 13  Sick.)  391.  But  in  the  alisence 
of  any  want  of  proper  care,  upon  the  part  of  its  officers,  it  is  not  re- 
sponsible for  the  negligence  of  those  employed  by  the  lot  owner  to  do 
the  work.  Id. 

A  city  has  no  right,  in  constructing  a  sewer,  to  discharge  the  filth 
therefrom  upon  the  premises  of  an  individual,  and  if,  in  so  doing,  a 
private  injury  is  sustained,  it  is  liable  in  damages.  Jacksonville  v. 
Iximlert,  62  111.  519.  See,  also,  O'Brien  v.  St.  Paul,  18  Minn.  176  ; 
City  of  Chicago  v.  Brophy,  79  111.  277 ;  Columlnis  v.  Woolen  Com- 
pany, 33  Ind.  435, 

§  10.  Injuries  from  flowing  lands.     A  municipal  corporation  has 

no  authority  under  its  general  power  to  grade  and  improve  streets,  or 

make  public  improvements,  to  deprive  others  of  their  property  rights 

in  a  natural  water-course,  or  to  injure  them  by  badly  constructed  and 
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insufficient  culverts  or  passage  ways  obstructing  the  free  flow  of  the 
water,  without  incurring  a  liabihty  therefor.  Gardner  v.  Neiohurgh^ 
2  Johns.  Ch.  162 ;  SUtsmi  v.  Faxmi^  19  Pick.  147, 158 ;  Town  of 
Union  v.  Buries,  38  N.  J.  Law,  21  ;  Dilh  on  Mun.  Corp.,  §  797. 
And  see  Dayton  v.  Pease,  4  Ohio  St.  80 ;  Rochester  Lead  Company 
V.  Rochester,  3  N.  Y.  (3  Comst.)  463  ;  Sleight  v.  City  of  Kingston,  11 
llun  (N.  Y.),  594  ;  Parker  \.  Lowell,  11  Gray,  353.  Thus,  in  building 
a  highway  across  a  natural  stream  the  corporation  should  provide  for, 
and  maintain,  a  free  passage  of  the  water,  in  order  that  it  may  not  be 
obstnicted  and  pent  up  so  as  to  flow  back  on  land  belonging  to  the 
riparian  proprietors.  Ilaynes  v.  Bnrlington,  38  Vt.  350.  See,  also, 
Mayor  of  Helena  v.  Thompson,  29  Ark.  569.  P>ut  the  corporate 
authorities  of  a  city  are  not  liable  for  an  injury  to  private  property, 
caused  by  the  insufficiency  of  erections  to  resist  an  extraordinary  flood, 
if  they  had  proved  sufficient  for  all  purposes  for  a  number  of  years 
previous,  and  ordinarily  careful  and  thoughtful  men,  and  skillful 
engineers,  would  not  have  contemplated  tliat  such  a  flood  would  ever 
occur.  City  of  Madison  v.  Ross,  3  Ind.  236  ;  Spragiic  v.  Worcester, 
13  Gray,  193. 

As  it  regards  surface  water,  different  principles  are  applicable,  and 
it  is  held  that  no  one  has  such  an  interest  in  mere  surface-water  aris- 
ing from  rains  and  melting  snow,  as  to  maintain  an  action  for  the 
diversion  thereof  from  its  ordinary  course.  Wilsoii  v.  Mayor  of  New 
York,  1  Denio,  597  ;  BastaUe  v.  City  of  Syracuse,  8  Hun  (N.  Y.), 
587 ;  Toion  of  Union  v.  Durkes,  38  N.  J.  Law,  21.  And  where  a 
city  repairs  its  streets  and  constructs  drains  and  sewers  with  proper 
skill  and  care,  and  without  malice,  it  is  not  liable  for  any  consequential 
injury,  such  as  the  flowing  of  waste  water  upon  a  citizen's  land. 
Vincennes  v.  Richards,  23  Ind.  381  And  see  Bangor  v.  Lansil,  51 
Me.  521;  Pontiac  v.  Carter,  32  Mich.  164;  Pettigrew  v.  Evansville, 
25  Wis.  223  ;  3  Am.  Rep.  50  ;  Ellis  v.  Iowa  City,  29  Iowa,  229  ; 
Smith  V.  Mayor,  ^^  N.  Y.  (21  Sick.)  295 ;  St.  Louis  v.  Guttw,  12 
Mo.  414;  Adams\.Wall{er,2>^Qo\\\\.  466.  Nor  will  an  action  lie 
against  a  city  for  injury  occasioned  to  land  bounding  on  a  public 
street,  from  the  accumulation  of  water  on  the  surface  of  the  street 
which  the  city  has  neglected  to  drain.  Flagg  v.  Worcester,  13  Gray, 
601.  Sec,  also,  Aurora  v.  Pulfer,  56  111.  270;  Roll  v.  Augusta,  34 
Ga.  326;  Atchison  v.  Challiss,  9  Kans.  603. 

It  has,  however,  been  held,  that,  if  in  grading  a  street  the  municipal 
corporation  turns  a  stream  of  nnid  and  water  u])on  the  premises  of  an 
adjoining  pro])(;rty  lioldor,  or  creates  in  the  immediate  neighborhood 
of  his  premises  a  pond,  offensive  and   unwholesome  to  him  or  his 
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family,  the  corporation  thereby  becomes  liable  to  him  in  damages  to 
the  extent  of  his  injury.  Nevvns  v.  Peoria^  41  111.  502.  So,  if 
surface-water  be  collected  into  a  single  channel  and  cast  in  a  large 
volume  upon  the  land  of  an  adjacent  owner,  it  is  held  that  he  may 
maintain  an  action  to  recover  the  damages  sustained  thereby.  Basta- 
hle  V.  City  of  Syracuse,  8  Hun  (N.  Y.),  587 ;  Kohs  v.  Minneapolis, 
22  Minn.  159  ;  Ashley  v.  Port  Huron,  35  Mich.  296.  And  see  on 
this  point  Foot  v.  Branson,  4  Lans.  (N.  Y.)  47  ;  Bentz  v.  Armstrong^ 
8  Watts  &  Serg.  40 ;  Livingston  v.  McDonald,  21  Iowa,  160 ; 
Brine  v.  Great  Western  Railway  Co.,  110  Eng.  Com.  Law  (2  Best  & 
Sm.),  402. 

§  11.  Damage  by  fires.  A  municipal  corporation  is  not  liable  in 
damages  to  the  owner  of  property  consumed  by  fire,  on  the  ground 
that  it  failed  to  keep  cisterns  filled  with  water,  fire-hooks,  etc.,  in 
repair,  whereby  a  fire,  which  communicated  with  owner's  property 
and  occasioned  the  loss,  might  have  been  extinguished.  Patch  v. 
City  of  Covington,  17  B.  Monr.  (Ky.)  722.  To  authorize  the  recovery 
of  damages  for  an  act  of  omission  or  commission,  the  injury  sustained 
must  be  the  direct,  or  at  least  the  proximate  and  natural  consequence 
of  the  act  complained  of.  Id.  So,  the  power  conferred  upon  a  muni- 
cipal corporation  by  its  charter,  to  organize  and  regulate  a  fire  depart- 
ment for  the  purpose  of  preventing  and  guarding  against  damage  by 
fire,  is  a  legislative  or  judicial  one,  and  the  failure  of  the  corporate 
authorities  to  exercise  the  power  to  the  full  extent  necessary  to  protect 
the  citizens  from  such  damages,  does  not  render  the  coi^poration  liable 
to  an  action  therefor.  Brinhneyer  v.  Evansville,  29  Ind.  187; 
Grant  v.  City  of  Erie,  69  Penn.  St.  420 ;  S.  C,  8  Am.  Rep.  272 ; 
Wheeler  v.  City  of  Cincinnati,  19  Ohio  St.  19 ;  S.  C,  2  Am.  Rep. 
363  ;  Heller  v.  Sedalia,  53  Mo.  159 ;  S.  C,  14  Am.  Rep.  444. 

Nor  is  a  municipal  corporation  liable,  unless  by  express  statute,  for 
the  destruction  of  a  building  torn  down  to  arrest  the  progress  of  a 
fire,  no  matter  whether  done  under  the  direction  of  the  municipal 
ofiicers  who  had  no  authority  so  to  direct,  or  by  the  by-standers  of 
their  own  motion.  McDonald  v.  Red  Witig,  13  Minn,  38.  And  see 
PespuUica  v.  SparhawJc,  1  Dall.  (Penn.)  357 ;  Field  v.  City  of  Des 
Moines,  89  Iowa,  575 ;  S.  C,  IS  Am.  Rep.  46;  Americam,  Prird 
^Yorks  v.  Lawrence,  3  Zabr.  (N.  J.)  590 ;  afiirming  S.  C,  id.  9 ;  1 
id.  248,  714 ;  Maycyr  of  Neiv  York  v.  Lord,  17  Wend.  285  ;  S.  C. 
aftirmed,  18  id.  126.  Nor,  in  the  absence  of  express  statute,  is  a  muni- 
cipal corporation  liable  for  injuries  occasioned  by  the  negligence  of  a 
fireman  while  engaged  in  the  discharge  of  his  duties,  although  such 
fireman  is  employed  and  paid  by  the  corporation  {Jeivett  v.   City  of 
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JVew  Eave7i,  3S  Conn.  368 ;  S.  C,  9  Am.  Rep.  382.  And  see  Fisher 
V.  Boston,  104  Mass.  87;  S.  C,  6  Am.  Rep.  196  ;  Hayes  v.  Oshkosh, 
33  Wis.  310 ;  l-l  Am.  Rep.  764) ;  nor  is  it  liable  for  damages  caused 
bj  the  acts  of  a  voluntary  association  of  firemen  while  engaged  in 
extinguishing  a  fire  within  the  corporate  limits.  Torbush  v.  City  qf 
Norwich,  38  Coim.  225 ;  S.  C,  9  Am.  Rep.  395. 

§  12.  Liability  for  torts  or  wrongs.  No  rule  can  be  so  precisely 
stated  as  to  embrace  all  the  torts  for  which  a  private  action  will  lie 
against  a  municipal  corporation.  All  that  can  ,be  done  with  safety  is 
to  determine  each  case  as  it  arises.  Lloyd  v.  Mayor  of  New  York,  5 
N.  y.  (1  Seld.)  369.  And  see  Richinond  v.  Long,  17  Gratt.  375 ; 
LAttU  Rock  V.  Willis,  27  Ark.  572 ;  Mersey  Docks  and  Ilarhour  Boa/rd 
V.  Penhallon,  7  H.  &  N.  329.  It  is,  however,  well  settled  that  such 
corporations  fall  within  the  operation  of  the  general  rule  of  law  that 
the  superior  or  employer  must  answer  civilly  for  the  negligence  or 
want  of  skill  of  his  agent  or  servant  in  the  course  or  line  of  his  em- 
ployment, by  which  another  is  injured.  Johnson  v.  Municipality  No. 
One,  5  La.  Ann.  100.  But,  to  create  such  ?  liability,  it  is  essential  that 
the  injurious  act  done  must  be  within  the  scope  of  the  corporate  pow- 
ers as  prescribed  by  charter  or  positive  enactment ;  in  other  words,  it 
must  not  be  ultra  vires.  Maijor  of  Albany  v.  Cimliff,  2  N.  Y.  (2 
Comst.)  165  ;  Morrison  v.  Lawrence,  98  Mass.  219 ;  LLorn  v.  Balti- 
more, 30  Md.  218  ;  Mitchell  v.  Rockland,  52  Me.  118 ;  Cumberland, 
etc.,  Canal  Co.  v.  Pm^tland,  62  id.  504 ;  Cole  v.  Nashville,  4  Sneed 
(Tenn.),  162.     See  ante,  tit.  Master  and  Seiniant. 

An  action  of  tcjrt  lies  against  a  city  by  the  owner  of  land  through 
which  its  agents  have  unlawfully  made  a  sewer  {Lllldreth  v.  Loioell, 
11  Gray,  345),  or  for  trees  destroyed  and  injuries  done  by  them.  Wall- 
ing V.  Shrevejyort,  5  La.  Ann.  660.  And,  in  general,  a  city  is  liable 
for  special  damages,  inflicted  upon  private  property  by  reason  of  the 
negligence  or  want  of  skill  of  persons  employed  by  it  to  perform  such 
duties  and  labor  as  are  properly  within  its  corporate  province  {Teniplin 
V.  lovm  City,  14  Iowa,  59 ;  Memphis  v.  Lasser,  9  Humph.  [Tenn.] 
757  ;  Lloyd  v.  Mayor  of  New  York,  5  N.  Y.  [1  Seld.]  369)  ;  and 
for  damages  occasioned  by  the  tortious  acts  of  municLi)al  officers,  done 
within  the  scope  of  tlicir  employment  and  ratified  by  their  superiors. 
llinycr  v.  Boston,  19  Pick.  511  ;  Wilde  v.  Neiu  Orleans,  12  La.  Ann. 
15.  And  see  Lee  v.  iSandy  /Rll,  40  N.  Y.  (1  Hand)  442;  Soidard 
V.  St.  Louis,  36  Mo.  546;  Sheldon  v.  ICalamazoo,  24  Mich.  383.;  Chi- 
cago V.  McGraw,  75  Til.  566. 

But  a  municijtal  corjxmition  is  not  liable  for  the  misfeasance  of  its  ofti 
cers,  when  the  misfeasance  is  in  respect  to  a  duty  specifically  imposed  by 
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statute  on  the  officer  ;  nor  when  the  misfeasance  is  by  officers  over  whom 
it  lias  no  control,  and  whose  duties  are  to  be  performed  as  the  representar 
tives  and  for  the  purposes  of  the  State  government.  Ham  v.  Mayor  of 
■New  York,  5  Jones  &  Sp.  (N.  Y.)  458;  Suttmiy.  Board  of  Police,  4/1 
Miss.  236.  And  see  Connors  y.  Mayor,  W  IIun(N.  Y.),439;  Maxmil- 
ian  V.  Mayor,  62  N.  Y.  (17  Sick.)  160  ;  S.  C,  20  Am.  Rep.  468 ;  Mead  v. 
New  llamen,  40  Conn.  72 ;  1 6  Am.  Rep.  14.  Nor  is  a  city  liable  for 
the  negligence  of  its  officers  or  agents  in  executing  sanitary  regulations 
adopted  for  the  purpose  of  preventing  the  spread  of  contagious  disease,  or 
in  taking  the  care  and  custody  of  persons  afflicted  with  such  disease,  or  the 
houses  in  which  such  persons  are  kept.  In  executing  these  legislative 
functions  the  city  acts  as  a  quasi  sovereignty,  and  is  not  responsible  to  in- 
dividuals for  the  negligence  or  non-feasance  of  its  officers  or  agents.  Ogg 
V.  City  of  Lansing,  35  Iowa,  495  ;  S.  C,  14  Am.  Rep.  499.  And  see 
Russell  V.  Mayor  of  New  York,  2  Denio,  461  ;  Small  v.  Danville,  51 
Me.  359 ;  Rielly  v.  Philadeljphia,  60  Penn.  St.  467.  Nor  is  a  city  liable 
to  an  action  for  damages  for  the  illegal  arrest  of  a  citizen  by  one  of  the 
police  officers  of  tlie  city  {Cook  v.  Mayor  of  Macon,  54  Ga.  468  ;  Pes- 
terfield  v.  Yickers,  3  Coldw.  [Tenn.]  205)  ;  nor  for  an  assault  and  bat- 
tery committed  by  its  police  officers  {Kimhall  v.  Boston,  1  Allen,  417) ; 
nor  for  their  unlawful  acts  of  violence  {Stewart  v.  New  Orleans,  9  La. 
Ann.  461 ;  Dargan  v.  Mobile,  31  Ala.  469) ;  nor  for  the  act  of  the  re- 
corder in  wrongfully  refusing  bail  {Ready  v.  Mayor,  etc.,  6  Ala.  327) ; 
nor  for  the  neglect  of  the  board  of  police  commissioners,  not  appointed 
by,  or  responsible  to  the  corporation.  Altvater  v.  Baltimore,  31  Md. 
462.  See,  also.  President,  etc.,  of  Odell  v.  Sc?iroeder,  58  111.  353  ; 
Judge  V.  Meriden,  38  Conn.  90.  The  remedy  in  such  cases  must  be 
sought  against  the  officers  personally.  Cook  v.  Mayor  of  Macon,  54 
Ga.  468.  Nor  is  a  city  corporation  liable  for  injuries  occasioned  by  the 
negligence  of  a  contractor,  in  doing  work  under  a  contract  betw^een  him 
and  the  city  government  {Painter  v.  Pittsburgh,  46  Penn.  St.  213  ; 
Pack  V.  New  York,  8  N.  Y.  [4  Seld.]  222),  unless  the  relation  of  mas- 
ter and  servant  exists  between  them.  Barry  v.  St.  Louis,  17  Mo.  121. 
And  wdiere  a  city  employed  a  contractor  to  grade  a  street,  and  in  per- 
forming his  contract  he  threw  dii't,  stone,  etc.,  on  a  lot  abutting  the 
street,  it  was  held  that  the  city  was  not  liable  to  the  lot-holder  for  the 
injury.     Reed  v.  Alleghany  City,  79  Penn.  St.  300. 

Municipal  corporations  are  not  liable  at  common  law  to  pay  for  the 
property  of  individuals  destroyed  by  mobs  or  riotous  assemblages 
{Mayor  of  Baltimore  v.  Poultney,  25  Md.  107) ;  Western  College  v. 
Cleveland,  12  Ohio  St.  375);  but  the  legislature  may  constitutionally 
give  a  remedy,  applicable  in  such  case,  and  may  regulate  the  mode  of 
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assessing  the  damages.  Wi7iff  Chung  v.  Zos  Angeles,  47  Cal.  531 ;  Sarles 
V.  Mayor  of  New  York,  47  Barb.  447;  Atchison  v.  Twine,  9  Ivans. 
350  ;  In  re  Pennsylvania  Hall,  5  Penn,  St.  204  ;  Underhill  v.  Man- 
chester, 45  N.  H.  214.     See  City  of  BichmondY.  Smith,  15  Wall.  429.  • 

A  person  who  sustains  a  personal  injury  while  aiding  the  police 
officers  of  a  city  at  their  request  made  in  accordance  with  a  city  ordin- 
ance, in  arresting  violent  disturbers  of  the  peace,  cannot  sustain  an 
action  against  the  city  for  such  injury.  Cohh  v.  Portland,  55  Me.  381. 
Nor  can  a  city  corporation  be  held  responsible  for  tlie  negligence  of  its 
police  officers  in  not  taking  proper  care  of  a  horse  and  carriage,  where 
the  driver  has  been  arrested  for  fast  driving.  Elliott  v.  Philadelphia, 
7  Phil.  (Penn.)  128. 

The  general  result  of  the  numerous  adjudications  upon  the  liability 
of  municipal  coi^porations  for  the  acts  and  omissions  of  their  officers 
and  agents  is  stated  to  be  that  where  the  officer  or  servant  of  a  muni- 
cipal corporation  is  in  the  exercise  of  a  power  conferred  upon  the  cor- 
poration for  its  private  benefit,  and  injury  ensues  from  the  negligence 
and  misfeasance  of  such  officer  or  servant,  the  corporation  is  liable 
iu  the  case  of  private  corporations  or  parties.  But  when  the  acts 
or  omissions  complained  'oi  were  done  or  omitted  in  the  exercise 
of  a  coi-porate  franchise  conferred  upon  the  corporation  for  the 
public  good,  and  not  for  private  corporate  advantage,  then  the  cor- 
poration is  not  liable  for  the  consequences  of  such  acts  or  omissions  on 
the  part  of  its  officers  and  servants.  Murtaugh  v.  St.  Louis,  44  Mo. 
479.    See,  also,  Richmond  v.  Long,  17  Gratt.  375  ;  ante,  595,  art.  1,  §  1. 

As  to  the  remedy  agftinst  municipal  corporations,  by  writ  of  man- 
damus, see  ante,  tit.  Mandamus. 

Ill  some  cases,  equity  will  interfere  to  prevent  municipal  authorities 
from  transcending,  or  from  making  an  illegal  use  of  their  powers,  and 
will  grant  relief  against  tlieir  unauthorized  or  illegal  acts;  and  this  on 
the  same  principles  by  which  it  is  guided  in  other  cases.  Att.-Gen.  v. 
Corp.  of  I^ly mouth,  9  Beav.  67.  And  see  tit.  Equity,  ante.  Vol.  3.  It 
has  accordingly  been  held,  that  a  court  of  equity  possesses  jurisdiction 
to  give  relief,  wliere  the  owner  has  conveyed  his  property  to  a  city 
corporation,  for  public  puq^oscs,  in  the  confidence  of  receiving  a  com- 
pensation, which  the  corporation  has  failed  to  make.  Walker  v. 
Charleston,  1  Bailey's  (S.  C.)  Eq.  443.  So,  in  respect  of  property  held 
by  municipal  corporations  in  trust,  or  clothed  with  jmblic  duties,  equity 
has  always  asserted  its  jurisdiction  to  see  that  the  trusts  were  performed 
and  the  public  duties  discharged.  Att.-Gen.  v.  Liverpool,  1  Myl.  &  Cr. 
]  71  ;  Dill.  <in  Mun,  Corj).,  §  729.  And  see  Att.-Gen.  v.  Jhihlin,  1  Bligh 
N.  R.  312  ;  Att.-Gen.  v.  Detro'it,  26  Mich.  263  ;  IlatJicway  x.Sackett, 
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32  id.  97  ;  Baltimore  v.  Baltimore  <&  Ohio  It.  R.  Co.,  21  Md.  50. 
See,  upon  the  subject  of  injunctions  against  municipal  corporations, 
(m^,  tit.  Injunctions.  See,  also,  Dean  v.  Charlton.,  23  Wis.  590 ; 
Harney  v.  Indianapolis,  32  Ind.  244 ;  Sherman  v.  Carr,  8  R.  I.  431  ; 
Task  V.  Adams,  10  Cush.  252 ;  Holmes  v.  Jersey  City,  1  Beasl.  (N.  J.) 
299 ;  Va/rick  v.  New  York,  4  Johns.  Ch.  53  ;  Brown  v.  Trustees  of 
Catlettshurg,  11  Bush  (Ky.),  435. 

But,  in  general,  a  court  of  equity  has  no  jurisdiction  to  restrain, 
review,  or  set  aside,  the  proceedings  of  a  municipal  corporation,  even  if 
irregular  oi'  illegal.  Except  in  special  cases  tliis  jurisdiction  belongs  to 
the  supervisory  power  and  control  of  the  courts  of  common  law.  Mayor 
of  Brooklyn  v.  Meserole,  26  Wend.  132;  Bond  v.  Newark,  19  N.  J. 
Eq.  376  ;  Whiting  v.  Boston,  106  Mass.  89 ;  Intendant  v.  Pijypin, 
31  Ala.  542 ;  llannewinkle  v.  Georgetown,  15  Wall.  547. 


ARTICLE  V. 

OF   OFFICERS  AND  AGENTS. 

Section  1.  In  general.  In  this  country,  the  charter  or  constitution 
of  a  municipal  corporation  usually  makes  provision  as  to  all  the  principal 
officers,  such  as  mayor,  aldermen,  etc.,  and  prescribes  their  various  du- 
ties. See  State  v.  Von  Baumhach,  12  Wis.  310.  And  it  is  held  tliat 
such  a  corporation  cannot,  without  express  authority  from  its  charter, 
create  an  office,  define  its  duties,  and  appoint  an  incumbent  and  clothe 
him  with  the  powers  of  a  municipal  officer.  Ilohoken  v.  Harrison,  30 
N.  J.  Law,  73.  But  see  People  v.  Bedell,  2  Hill,  196.  So,  the  pro- 
visions of  the  charter  as  to  the  time  and  mode  of  election  of  officers 
must  be  strictly  observed,  and  an  ordinance  which  is  contradictory  to 
the  charter  is  unauthorized  and  void.  King  v.  Mayor  of  Weymouth, 
T  Mod.  373  ;  Vason  v.  Augusta,  38  Ga.  542. 

When  the  charter  provides  that  the  common  council  of  a  city  shall 
"  judge  of  the  qualification^,  elections,  and  returns  of  their  own  mem- 
bers," the  council  possesses  the  exclusive  authority  to  pass  on  the  sub- 
ject, and  courts  have  no  jurisdiction  to  inquire  into  the  qualifications, 
elections,  or  returns  of  members  thereof.  People  v.  Metzker,  47 
Cal.  524. 

Where  the  corporation  has  power  under  its  charter  to  create  an 
office  by  ordinance,  and  to  appoint  an  incumbent  thereto,  it  also  has 
power  to  abolish  the  office.  Waldraven  v.  Memphis,  4  Coldw.  (Tenn.) 
431.  See,  also,  PeopU  v.  Mayor  of  New  York,  5  Barb.  43  ;  Peopjle 
V.  Hill,  7  Cal.  97.     But  see  Cauljield  v.  StaU,  1  S.  C.  461. 


648  MUNICIPAL  CORPORATIONS. 

§  2.  Powers  of.  The  executive  head  of  a  municipal  corporation  is 
usually  styled  the  mayor ^  whose  powers  and  duties  in  this  country  de- 
pend wholly  upon  the  provisions  of  the  charter  or  act  of  incorporation. 
His  duties  are  properly  executive  and  administrative,  and  he  has  no 
jurisdiction  to  try  civil  causes,  unless  conferred  upon  him  by  the  act 
of  incorporation.  87nith  v.  Deioeese^  -il  Tex.  594.  Sometimes  he  is 
clothed  b}''  statute  with  general  power  to  administer,  judicially,  the 
laws  of  the  State,  and  such  a  statute  is  not  unconstitutional.  See 
Waldo  V.  Wallace^  12  Ind.  569  ;  Howard  v.  Shoemaker,  35  id.  Ill ; 
Prell  V.  McDonald,  7  Kans.  426 ;  12  Am.  Rep.  423  ;  Morrison  v. 
McDoJiald,  21  Me.  550.  See,  as  to  the  authority  of  the  mayor  to 
employ  force  for  the  prevention  or  suppression  of  mobs,  riots,  etc., 
£la  V.  /Smith,  5  Gray,  121.  As  to  his  power  to  order  the  destruction 
of  buildings,  etc.,  in  public  places,  see  Henderson  v.  Mayor,  3  La. 
563.  A  mayor,  who  in  no  sense  belongs  to  the  judiciary,  may  be 
authorized  to  arrest  and  fine  lewd  and  disorderly  women ;  and  in  so 
doing  he  but  exercises  the  police  power  which  in  this  respect  has 
always  been  well  distinguished  from  the  judicial  power,  both  in  this 
country  and  in  England.     Shafer  v.  Mumma,  17  Md.  331. 

So,  the  mayor  has  a  summary  jurisdiction  to  fine  those  who  obstruct 
the  public  way,  though  he  has  no  jurisdiction  upon  the  question 
whether  the  locus  is  subject  to  a  public  right  of  way.  ^Varuyick  v. 
Mayo,  15  Grratt.  528.  And  a  mayor  has  no  authority,  unless  expressly 
conferred  by  the  city  charter  or  ordinances,  to  employ  counsel  in  be- 
half of  the  city.     Fletcher  v.  Lowell,  15  Gray,  103. 

The  ofiice  of  a  police  officer  is  the  creature  of  statute,  and  such  an  ofiicer 
can  only  exercise  those  powers  conferred  upon  liim  by  legislative  author- 
ity, ex})ressly  or  by  implication.  Commonwealth  \.  Diujan,  12  Mete. 
(Mass.)  233.  And  see  People  v.  Hurlhurt,  24  Mich.  44 ;  9  Am.  Rep.  103  ; 
Baltimore  v.  Board  of  Police,  15  Md.  376 ;  Metropolitan  Board  of 
Health  V.  Heister,  37  N.  Y.  (10  Tiff.)  661 ;  Pohce  Commissio7iers  v. 
Louisville,  3  Bush  (Ky.),  597.  A  city  council  may  lawfully  authorize 
police  ofiicers  of  the  city  to  arrest  upon  view,  and  without  warrant, 
any  person  in  the  act  of  violating  city  ordinances,  nuxde  for  the  pres- 
ervation (jf  good  order  and  public  convenience,  when  not  inconsistent 
with  the  general  statutes  or  policy  of  the  State  (  White  v.  Kent,  11 
Ohio  St.  550  ;  Thomas  v.  Villaye  of  Ashland,  12  id.  124  ;  City  Coun- 
cil V.  Payne,  2  Nott  k.  McCord  [S.  C],  475  ;  Butolph  v.  Blust,  41 
IIow.  [N.  Y.]  481 ;  S.  C,  5  Lans.  84);  but  not  otherwise.  Pesterfield 
v.  VU:kers,  3  Coldw.  (Tenn.)  205.  It  is  held  in  North  Carolina  tliat 
the  violation  of  a  town  ordinance,  even  in  the  presence  of  a  policeman, 
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does  not  necessarily  give  liiin  a  right  to  arrest  the  offender.     State  v. 
Belk,  76  N.  C.  10. 

When  the  municipal  authorities  of  a  city  act  under  an  authority  de- 
rived from  a  statute,  they  must  follow  strictly  its  provisions.  Glass 
V.  Ashhury,  49  Cal.  571.  And  those  who  deal  with  the  officers  of  a 
municipal  corporation  must  ascertain,  at  their  peril,  that  these  officers 
are  acting  within  the  scope  of  their  lawful  powers.  Cfceeney  v.  Town 
of  Brool'field,  CO  Mo.  53. 

It  is  held  not  to  be  in  the  power  of  a  common  council  of  a  city  to 
bind  its  legislative  capacities  by  any  private  arrangement  or  stipula- 
tions, so  as  to  disable  itself  from  enacting  any  law  that  might  be 
deemed  essential  for  the  public  good.  Britton  v.  Mayor  of  New 
York,  21  How.  (N.  Y.)  251 ;  S.  C,  12  Abb.  3G7,  7i ;  Goszler  v.  Cor- 
poratioji  of  Georgetown,  6  Wheat.  (U.  S.)  593. 

§  3.  Duties  of.  Every  municipal  officer,  before  entering  ujDon  the 
duties  of  his  office,  is  usually  required  to  take  an  oath  of  office ;  and 
an  officer  intrusted  with  money  or  property  is  generally  required,  in 
addition,  to  give  bond  and  sureties  for  the  faithful  performance  of  his 
duties.  Thus,  it  is  held  that  upon  the  choice  of  a  collector  of  taxes, 
tlie  town  electing  him  may  lawfully  require  sureties  for  the  faithful 
discharge  of  the  duties  of  his  office,  and  the  refusal  to  find  such  sure- 
ties is  a  non-acceptance  of  the  trust,  even  after  the  person  chosen  has 
taken  the  oath  of  office.  Morrell  v.  Sylvester,  1  Me.  248.  But  statutes 
requiring  an  oath  of  office  and  bond  are  usually  directory  in  their 
nature  ;  and  while  it  is  the  duty  of  the  officer  elect  to  perfect  his  title 
by  complying  with  the  directions  of  the  law  as  to  taking  oath,  deposit- 
ing bonds,  etc.,  yet  his  failure  to  do  so  is  his  own  wrongful  neglect,  and 
is  no  defense  to  an  action  against  his  sureties  on  his  official  bond.  State 
V.  Toorrter,  7  Rich.  (S.  C.)  216 ;  State  v.  Findley,  10  Ohio,  51.  And 
see  Smith  v.  Cronkhite,  8  Ind.  134 ;  Olney  v.  Pearce,  1  R.  I.  292.  So, 
if  officers,  as  for  instance,  the  members  of  a  common  council,  who  are 
required  to  be  sworn  before  they  enter  on  the  duties  of  their  office,  are 
wrongly  sworn  before  a  person  not  authorized  to  administer  the  oath, 
their  acts  are  not  therefore  invalid  ;  they  are  still  officers  de  facto,  and 
a  tax  levied  by  them  is  valid,  and  will  not  be  set  aside  even  in  a  direct 
f>roceeding.     State  v.  Perkins,  4  Zabr.  (N.  J.)  409. 

A  law  requiring  commissioners  for  the  assessment  of  a  special  tax  to 
defray  the  expense  of  a  certain  public  improvement,  to  take  an  oath, 
before  proceeding  to  the  assessment,  that  they  will  execute  their  duties 
to  the  best  of  their  ability,  is  sufficiently  complied  with  by  their  taking 
thie  oath  after  tlie  ordinance  requiring  the  improvement  has  been  passed 
Vol.  I Y.— 82 
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by  the  common  council,  but  before  its  approval  by  the  mayor.   Gwi^nee 
V.  Chicago,  40  111.  165. 

As  to  the  right  of  a  city  to  require  a  bond  of  indemnity  from  the 
owner,  who  proposes  to  make  excavations  in  sidewalks  for  building 
purposes,  etc.,  see  McCarthy  v.  Chicago,  53  111.  38. 

If  a  statute  vests  the  discretion  of  deciding  the  places  where  work 
shall  be  done  in  improving  the  streets  of  a  city,  in  a  particular  body  of 
officers,  those  officers  must  make  the  decision  personally.  They  cannot, 
by  a  general  resolution,  confide  the  duty  to  the  superintendent  of  streets. 
Richardson  v.  Ileydenfeldt,  46  Cal.  68. 

§  4.  Liabilities.  The  officers  of  a  municipal  corporation  cannot  be 
held  responsible  in  damages  to  the  corporation  for  negligence  in  the 
discharge  of  their  official  duty,  in  the  absence  of  a  statute  giving  the 
remedy.  If  liable  at  all  to  the  corporation  from  which  they  received 
their  appointment,  they  are  liable  only  for  want  of  fidelity  and  integ- 
rity, and  not  for  honest  mistakes.  Wilson  v.  Mayor  of  New  YorTi,  1 
Denio,  595 ;  Trafton  v.  Alfred^  15  Me.  258  ;  First  Parish  in  Sher- 
burne V.  Fiske,  8  Cush.  264. 

As  it  regards  their  liability  to  others,  it  is  held  that  they  are  individ- 
ually liable  for  the  payment  of  a  judgment  creditor  of  the  corppration, 
after  he  has  demanded,  and  they  have  refused,  to  lev}'  a  tax  to  raise 
the  funds,  if  it  is  within  their  power  to  make  such  levy  {Porter  v. 
Thomson,  22  Iowa,  391) ;  nor  is  it  necessary,  in  such  case,  that  the 
judgment  creditor  should  demand  the  issue  of  scrip,  as  well  as  the  levy 
of  a  tax.     Oswald  v.  Thcdinga,  17  id.  13. 

So,  a  public  or  municipal  officer,  who  is  required  to  account  for  and 
pay  over  money  that  comes  into  his  hands,  is  liable,  though  it  be  stolen 
without  his  fault,  unless  relieved  from  this  responsibility  by  statute. 
JIalhert  v.  State,  22  Ind.  125  ;  Morheck  v.  State,  28  id.  86 ;  State  v. 
Harper,  6  Ohio  St.  607. 

But  public  and  municiptU  officers  are  not  held  personally  liable  on 
contracts  made  M'ithin  tlie  scope  of  their  authority,  and  in  the  line  of 
their  duty,  unless  it  clearly  appears  that  they  intended  to  bind  them- 
selves persoually.  Macheath  v.  Ilaldimand,  1  Term  R.  172;  Olney  v, 
Wickes,  18  Johns.  122;  Ogden  v.  Raymond,  22  Conn.  379;  Nicker- 
son  V.  Dyer,  105  Mass.  320 ;  Tucker  v.  Shorter,  17  Ga.  620. 

Nor  are  ])ul)lic  officers  held  responsible  for  tlie  misconduct  or  mal- 
feasance of  such  persons  as  they  arc  ohliged  to  employ,  the  maxim 
respondeat  superior  having  no  Jipplication  in  such  cases.  Bailey  v. 
Mayor  of  New  York,  3  Hill,  531 ;  S.  C,  1  N.  Y.  Leg.  Obs.  163  ;  S. 
C.  affirmed,  2  Denio,  433 ;  Pritnhardy.  Reefer,  53  111.  117.  Nor  are 
they  liable,  citlier  civilly  or  criminally,  for  acts  done  within  the  scope 
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of  their  authority,  in  the  exercise  of  a  discretion  confided  to  them  by 
law,  in  the  absence  of  malice,  or  corruption,  or  a  statute  imposing  the 
liability.  Baker  v.  State,  27  Ind.  485;  Stewart  v.  Southard,  17  Ohio, 
402  ;  Craig  v.  Bw'nett,  32  Ala.  728  ;  State  v.  Bunnington,  12  Md. 
340.  But  public  officers  are  liable  in  civil  suits  for  damages  done  to 
individuals  by  their  M^anton,  malicious,  or  fraudulent  acts,  and  for  acts 
beyond  their  jurisdiction.  Id.;  Wilkes  \.  Dinsinan,  7  How.  (U.  S.)  89; 
^Yaldron  v.  Beriy,  51  N.  H.  137.  And  where  the  law  requires  abso- 
lutely a  ministerial  act  to  be  done  by  a  public  officer,  and  he  neglects 
or  refuses  to  do  such  act,  he  may  be  compelled  to  respond  in  damages 
to  the  extent  of  the  injury  arising  from  his  conduct,  and  mistake  of 
duty,  and  honest  intentions  will  not  excuse  the  offender.  Ainy  v,  Super- 
visors,  11  Wall.  (U.  S.)  136;  Nowell  v.  Wright,  3  Allen,  166; 
Mills  V.  City  of  Brooklyn,  32  N.  Y.  (5  Tiff.)  489. 

So,  a  municipal  corporation  may  be  indicted  at  common  law  for  a 
w^Vfeasance,  as  well  as  for  no^i-feasance.  Commonwecdth  v.  Proprie- 
tors, etc.,  2  Gray,  339 ;  State  v.  Shelhyville,  4  Sneed  (Tenn.),  176 ; 
Jlammar  v.  Codington,  3  Mete.  (Ky.)  494 ;  State  v.  Hudson  -County,  1 
Vroom  (N.  J.),  137.  And  it  is  held  in  Tennessee,  that  the  mayor  and 
aldermen  of  a  cit}^,  bound  by  law  to  keep  the  streets  in  repair,  are  per- 
sonally liable  to  indictment  if  they  neglect  their  duty.  Hill  v.  State, 
4  Sneed,  443.  So,  in  Pennsylvania,  where  the  duty  of  repairing  the 
roads  of  a  municipal  district  rests  upon  individuals,  they  are  indictable 
for  neglect  to  keep  them  in  repair.  Phillips  v.  Commomoealth,  44 
Penn.  St.  197.  See,  also,  State  v.  Raleigh,  3  Jones'  (N.  C.)  L.  399. 
But  see  State  v.  Hudson  County,  1  Yroom  (N.  J.\  137. 

§  5.  Compeusation.  There  is  no  such  relation  between  a  municipal 
corporation  and  the  officers  which  it  is  required  by  law  to  elect,  as  will 
oblige  it  to  make  compensation  to  them  for  the  discharge  of  ordinary 
official  duties,  where  no  provision  for  any  compensation  is  made  by 
law,  and  in  the  absence  of  any  contract.  Sikes  v.  Inhabitants  of  Hat- 
field, 13  Grray,  347 ;  Gamier  v.  St.  Louis,  37  Mo.  554 ;  Barton  v. 
New  Orleans,  16  La  Ann.  317.  A  person  accepting  and  entering  into 
an  office  of  a  municipal  corporation  must  be  deemed  to  have  notice  of 
all  the  provisions  of  its  charter,  and  can  recover  compensation  for  his 
services  only  in  the  manner  therein  provided.  Baker  v.  Utica,  19  N. 
Y.  (3  Smith)  326.  And  see  McClung  v.  St.  Paul,  14  Minn.  420 ; 
Boyden  v.  Brookline,  8  Yt.  284 ;  Jersey  City  v.  Quaife,  2  Dutch.  (N. 
J.)  63 ;  Bladen  v.  Philadelphia,  60  Penn.  St.  464 ;  Stnith  v.  Com- 
monwealth, 41  id.  335.  Nor  is  a  municipal  corporation  liable  for  serv- 
ices performed  by  an  officer  under  an  unconstitutional  statute.  Mea- 
gher V.  County  of  Storey,  5  Nev.  244. 
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The  relation  between  municipal  corporations  and  their  officers  not 
being  one  of  contract  {Alexander  v,  McKerizie,  2  S.  C.  81),  the  com- 
pensation of  the  latter  may  be  changed  from  time  to  time  during  the 
continuance  of  their  term  of  office,  by  the  authority  which  fixed  it.  Iowa 
City  V.  Foster,  10  Iowa,  189.  So,  where  a  public  office  is  created  by  the 
authorities  of  a  municipal  corporation,  an  incumbent  of  the  office  does 
not  have  such  an  interest  in  the  salary  as  that  the  corporation  cannot,  at 
its  discretion,  abolish  the  office,  and  by  so  doing  deprive  him  of  his  right 
to  tender  his  services  and  demand  his  salary,  for  the  full  time  for  which 
he  was  elected.  Aiigusta  v.  Sweeny,  44  Ga.  463 ;  S.  C,  9  Am.  Rep. 
172.  See,  also,  Madison  v.  Kelso,  32  Ind.  79 ;  Comnionwealth  v. 
Bacon,  6  Serg.  &,  R.  322 ;  Hiestand  v.  New  Orleans,  14  La.  Ann.  330. 
But  when  the  services  to  be  rendered  are  professional  or  private,  rather 
than  public  or  official,  an  employment  under  an  ordinance  for  a  fixed 
time,  at  a  fixed  salary,  is  held  to  be  a  contract,  and  not  subject  to  be 
impaired  by  the  coi-poration.  Chase  v.  Lowell,  7  Gray,  33.  And  a 
superintendent  of  public  schools  was  held  to  be  entitled  to  recover  from 
a  city  for  his  services  during  the  ^^ear  for  which  he  was  elected,  althongh 
such  services  were  rendered  after  the  repeal  of  the  ordinance  requiring 
the  school  committee  annually  to  appoint  such  superintendent.  Kiia- 
hally.  SaUm,  111  Mass.  87.  So,  it  is  held  that  when  neither  the 
duties  nor  the  compensation  of  a  city  solicitor  are  prescribed,  it  is  his 
duty,  unless  otherwise  instructed,  to  perform  such  services  as  the  Inter- 
ests of  the  city  may  require,  and  he  may  recover  therefor  what  they 
are  reasonably  worth.     Kinnie  v.  Cdy  ofWaverly,  42  Iowa,  486. 

An  increase  by  the  municipal  authorities  of  the  duties  of  an  officer  of 
the  corporation  does  not  imply  any  obligation  to  increase  his  salary 
{People  V.  Supervisors,  1  Hill,  362  ;  Covington  v.  Mayherry,  9  Bush 
[Ky.],  304 ;  Detroit  v.  Redfield,  19  Mich.  376 ;  Evans  v.  Trenton,  4 
Zabr.  [N.  J.]  764) ;  and  a  promise  to  pay  him  an  extra  fee  or  sum  be- 
yond that  fixed  by  law  is  not  binding.  Id.;  Debolty.  Cinchmati,  7 
Ohio  St.  237 ;  lleslep  v.  Sacramento,  2  Cal.  580.  And  see  Smith  v. 
City  of  Alhany,  61  N.  Y.  (16  Sick.)  444.  But  for  services  performed 
\i^  request,  not  part  of  the  duties  of  his  office,  and  which  could  have 
been  as  apj>ropriately  performed  by  any  other  person,  he  may  recover 
a  ])roper  remuneration.  Evans  v.  City  of  Trenton,  4  Zabr.  (JN.  J.) 
764;  Converse  s.  United  States,  21  IIuw.  (I I.  S.)  463. 

And  where  the  duties  of  an  emploj'ee  of  a  municipal  corporation  do 
not  absolutely  require  liis  presence  every  day  at  the  office  of  another 
officer  of  the  cori)oriiti()n,  the  fact  that  his  omissions  to  be  present  are 
numerous,  his  attendance  not  being  necessary  to  the  faithful  discharge 
of  his  duties,  forms  no  defense  to  an  action  for  his  salary.  Whitney  v.  ^ 
Mayor  of  New  York,  7  J.  &  Sp.  (N.  Y.)  106. 
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CHAPTER  CI. 

NEGLIGENCE. 
ARTICLE  L 

OF   NEGLIGENCE  IN  GENERAL. 

Section  1.  Nature  and  definition.  The  term  "  jiegligence,"  in  its 
legal  acceptation,  is  nearly  synonymous  with  carelessness.  It  is 
defined  to  be  "the  omission  to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate  tlie  con- 
duct of  human  affairs,  would  do ;  or  doing  something  which  a  prudent 
and  reasonable  man  would  not  do."  Alderson,  B.,  in  Blyth  v.  Birm- 
ingham Water  WorTcs  Co.,  11  Exch.  781,  78-1.  See,  also,  Bizzell  v. 
Booker,  16  Ark.  308  ;  Railroad  Comixiny  v.  Jcmes,  95  U.  S.  (5  Otto) 
439  ;  Grant  v.  Moseley,  29  Ala.  302  ;  Mowrey  v.  Central  City  Rail- 
way, 66  Barb.  43.  Or,  as  more  briefly  defined,  "  negligence  is  a  viola- 
tion of  the  obligation  v;hich  enjoins  care  and  caution  in  what  we  do." 
Beardsley,  C.  J.,  in  Tonaxcanda  R.  R.  Co.  v.  Munger,  5  Denio,  255, 
266.  In  negligence,  there  is  an  absence  of  proper  attention,  care,  or 
skill ;  but  whatever  may  be  the  grade  of  negligence,  there  is  in  it  no 
intention  to  do  a  wrongful  act,  or  to  omit  the  performance  of  a  duty. 
One  may  act  in  entire  good  faith  and  still  be  guilty  of  gross  negligence. 
Lincoln  v.  Buckmaster,  32  Vt.  652.  It  is  strictly  /i^;^- feasance,  not 
maZ-feasance.  This  is  the  general  idea,  and  it  marks  the  distinction 
between  negligence  and  fraud.  In  the  first,  there  is  no  positive  inten- 
tion to  do  a  \vrongful  act ;  but,  in  the  latter,  a  wrongful  act  is  ever 
designed  and  intended.  Negligence,  in  its  various  degrees,  ranges 
between  pure  accident  and  actual  fraud,  the  latter  commencing  where 
negligence  ends.  Gardner  v.  Jleartt,  3  Denio,  232,  236.  But 
although  even  gross  negligence  does  not,  in  construction  of  law, 
amount  to  fraud,  yet  it  is  evidence  to  be  left  to  the  jury,  from  which 
they  may  infer  fraud,  or  the  want  of  hona  fides.  Wilson  v.  Railroad 
Co.,  11  Gill  &  J.  (Md.)  58.  See,  also,  CarUn  v.  Ireland,  5  El.  & 
Bl.  765  ;  Jones  v.  Smith,  1  Hare,  71 ;  Seylel  v.  National  Currency 
Bank,  54  N.  Y.  (9  Sick.)  288 ;  S.  C,  13  Am.  Rep.  583.     And  in  St. 
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Louis,  etc.,  R.  R.  Co.  v.   Todd,   36  111.  409,  was  gross  negligence 
defined  as  "  amounting  to  ^dllful  injury." 

Practically,  negligence  is  the  want  or  absence  of  the  care  and  atten- 
tion required  by  all  the  circumstances  of  each  particular  case.  It  is 
not  absolute  or  intrinsic,  but  is  always  relative  to  some  circumstances  of 
time,  place,  or  person.  Richardson  v.  Kiev,  34  Cal.  63.  Thus,  in 
determining  what  constitutes  negligence,  consideration  should  be  given 
to  the  growth  of  science,  and  the  improvement  in  the  arts.  And  it  is 
the  duty  of  those  who  use  hazardous  agencies  to  control  them  carefully, 
to  adopt  every  known  safeguard,  and  to  avail  themselves  from  time  to 
time  of  every  approved  invention  to  lessen  their  danger  to  others.  An 
omission  in  any  of  these  respects  is  negligence.  Frarilford,  etc., 
Turnpike  Co.  v.  Philadelphia,  etc.,  R.  R.  Co.,  54  Penn.  St.  345; 
Cleveland  v.  Spi^,  16  C.  B.  (N.  S.)  399. 

But  the  law  is  not  so  absurd  as  to  assume  to  hold  any  one  responsible 
upon  the  ground  of  negligence,  for  not  doing  that  which  it  was 
practically,  under  the  circumstances,  impossible  to  do.  Michigan,  etc., 
R.  R.  Co.  V.  Bitrroios,  33  Mich.  6. 

In  the  civil  law,  there  are  three  degrees  of  negligence,  described  by 
the  terms  "  slight,"  "  ordinary,"  and  "  gross."  Story  on  Bailm.,  §  18. 
This  classification  of  negligence  has  been  frequently  recognized  and 
applied  in  courts  of  common  law  fSee  Vaughan  v.  Menlove,  3  Bing. 
N.  C.  4G8;  Purves  v.  Laiidell,  12  CI.  &  Fin.  91  ;  Grill  v.  General 
Iron  Screw  Co.,  L.  R.,  1  C.  P.  600  ;  Cashill  v.  Wright,  6  El.  &  Bl.  891 ; 
Edwards  v.  Lord,  49  Me.  279  ;  Chase  v.  Maherry,  3  Ilarr.  [Del.]  266  ; 
Parish  v.  Reigle,  11  Gratt.  [Va.]  697 ;  Spooner  v.  Mattooji,  40  Vt. 
300) ;  but  in  other  cases,  the  classification  of  negligence  into  degrees 
has  been  disapproved  of,  and  it  has  beon  gravely  doubted  whether  the 
terms  of  distinction  could  be  usefully  applied  in  practice.  See  Wilson 
V.  Brett,  11  Mees.  &  W.  113 ;  Ilinton  v.  Dihhin,  2  Q.  B.  646,  661 ; 
New  World  v.  King,  16  How.  (U.  S.)  474 ;  Gill  v.  Middleton,  105 
Mass.  477  ;  S.  C,  7  Am.  Rep.  548  ;  Smith  v.  New  York  Central  R. 
R.  Co.,  24  N.  Y.  (10  Smith)  222,  241 ;  Western  Union  Tel.  Co.  v. 
Eyser,  2  Col.  T.  141.  Slight  negligence  is  defined  to  be  the  want  of 
great  care  and  diligence  (Story  on  Baihn.,  §  17) ;  ordinary  negligence 
is  tlie  want  of  ordinary  care  and  diligence  (Id. ;  Wyld  v.  Pickford, 
8  Mees.  tfe  W.  443,  461 ;  Pennsylvania  R.  R.  Co.  v.  Ogicr,  35  Penn. 
St.  60 ;  Central  R.  R.  Co.  v.  Moore,  24  N.  J.  Law,  824) ;  and  gross 
negligence  is  the  want  of  even  slight  care  and  diligence.  Story  on 
Baihn.,  §  17  ;  Cv^hill  v.  Wright,  6  El.  &  Bl.  891,  899;  ante.  Vol.  2, 
1.  See  Goodman  v.  W(dhir,  30  Ala.  4S2,  495.  Great  care  or  diH- 
gence  implies  the  use  of  greater  caution  than  men  of  average  prudence 
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exercise  with  respect  to  their  own  affairs  {Dreher  v.  Fltchhurg,  22 
Wis.  075;  Brown  v.  Lijnn^  31  Perm.  St.  512);  ordinary  care  or  dili- 
gence is  such  as  persons  of  average  prudence  observe  with  respect  to 
their  own  affairs  {lleathcock  v.  Pennington,  11  Ired.  [N.  C.j  Law, 
640;  Ernst  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  [8  Tiff.]  9,  37.  See 
Central  E.  R.  Co.  v.  Moore,  24  N.  J.  Law,  824 ;  Cayzer  v.  Taylor, 
10  Gray,  274;  Tol6d<},  etc.,  R.  R.  Co.  v.  God/lard,  25  Lid.  185; 
Philadelphia,  etc.,  R.  R.  Co.  v.  Kerr,  25  Md.  521);  and  shght  care 
or  diligence  is  such  as  is  usually  exercised  by  persons  below  the 
average  prudence  of  the  community  in  which  they  live,  with  respect  to 
their  own  affairs.  See  Dorman  v.  Jenkins,  2  Ad.  &  El.  250 ;  Duff 
v.  Budd,  3  Brod.  &  B.  177 ;  Camphell  v.  Bear  River  Mining  Co.,  35 
Cal.  679  ;  Schwartz  v.  Oilmore,  45  111.  455 ;  Chase  v.  Neio  York 
Central  R.  R.  Co.,  24  Barb.  273. 

In  determining  what  amounts  to  any  specified  degree  of  care  in  any 
particular  case,  the  thing  to  be  cared  for,  and  the  dangers  to  which  it 
is  exposed,  are  the  principal  considerations.  That  which  would  be 
ordinary  care  in  the  security  and  preservation  of  wearing  apparel, 
might  be  gross  carelessness  in  the  disposition  of  gold  coins  or  bank 
bills.  The  care  must  be  graduated  accoi'ding  to  the  character  of  the 
property,  its  value,  and  the  convenience  of  its  beings  made  secure,  the 
facility  for  its  being  stolen,  and  the  temptations  thereto.  State  v. 
Meager,  44  Mo.  356 ;  lleathcock  v.  Pennington,  11  Ired.  (N.  C.)  L. 
640;  Fletcher  v.  Boston,  etc.,  R.  R.  Co.,  1  Allen^  9.  So,  a  person 
driving  in  a  crowded  street  is  bound  to  the  exercise  of  more  care  than 
is  required  if  the  street  were  clear.  Garmoti  v.  Bangor,  38  Me.  443; 
See,  also,  McGrew  v.  Stone,  53  Penn.  St.  430 ;  Loomis  v.  Terry,  17 
Wend.  496.  And  in  all  cases  where  the  safety  of  human  life  is  in 
question,  a  higher  degree  of  care  is  required,  than  is  exacted  in  relation 
to  an}'  matter  of  .mere  property.  See  Deane  v.  Clayton,  7  Taunt. 
489;  S.  C,  2  Marsh.  277;  Cayzer  v.  Taylor,  10  Gray,  274;  Fket  v. 
Hollenkemp,  13  B.  Monr.  (Ky.)  219 ;  Carroll  v.  Staten  Island  R.  R. 
Co.,  65  Barb.  32;  S.  C.  affirmed,  58  N.  Y.  (13  Sick.)  126;  17  Am. 
Rep.  221. 

Whether  a  party  has  been  negligent  is  often  a  mixed  question  of 
law  and  fact.  DolUnger  v.  FisJthack,  12  Bush  (Ky.),  474 ;  Gagg  v. 
Yetter,  41  Ind.  228 ;  S.  C,  13  Am.  Rep.  322.  And  it  is  laid  down  as 
a  rule,  that  when  the  main  fact  or  facts  touching  the  negligence  is 
sought  to  be  proved  by  other  facts,  called  circumstantial  evidence,  the 
question  is  always  one  for  the  jury.  They  are  to  say  whether  the  facts 
proved  justify,  by  fair  reasoning,  the  finding  of  the  main  fact  in  issue 
to  be  true.     But  when  the  direct  fact  in  issue  is  established  by  undis- 
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puted  evidence,  and  sucli  fact  is  decisive  of  the  cause,  a  question  of 
law  is  raised,  and  the  court  should  decide  it.  The  jury  have  no  duty 
to  perform.  Dascomh  v.  Buffalo^  etc.^  R.  E.  Co.,  27  Barb.  221 ;  S. 
C  affirmed,  2-i  How.  609  n ,'  Van  Lien  v.  Scoville  Manuf.  Co.,  4 
Daly,  55i ;  S.  C,  1-1  Abb.  (N.  S.)  74 ;  Tarwater  v.  Hannihal,  etc.,  E. 
E.  Co.,  42  Mo.  193 ;  Catawissa,  E.  E.  Co.  v.  Armstrong,  52  Fenn. 
St.  282;  Biles  v.  Holmes,  11  Ired.  (N.  C.)  L.  IG.  And  see  on  this 
point,  Glassey  v.  Hestonville,  etc..  Railway  Co.,  57  Penn.  St.  172; 
United  States  v.  Taylor,  5  McLean. (C.  C),  242  ;  Toledo,  etc.,  E.  E.  Co. 
v.  Foster,  43  III.  415 ;  Furvis  v.  Coleman,  1  Bosw.  (N.  Y.)  321 ;  S. 
C.  affirmed,  21  N.  Y.  (7  Smith)  111 ;  Georgia  E.  E.,  etc.,  Co.  v. 
Meely,  56  Ga.  540. 

•     AKTICLE  II. 

OF    ACTIONABLE    NEGLIGENCE. 

Section  1.  In  general.  Negligence,  as  defined  at  the  beginning 
of  the  preceding  section,  when  productive  of  damage  to  an  individual, 
is  actionable.  And  the  gist  of  the  action  is  the  fatdt  of  the  defend- 
ant, in  neglecting  to  exercise  such  a  reasonable  degree  of  skill,  or  dili- 
gence, or  caution,  and  prudent  foresight,  as,  under  the  circumstances, 
might  have  avoided  the  injury.  Tally  v.  Ayres,  3  Sneed  (Tenn.),  677. 
So,  it  is  well  settled  that,  for  an  injury  occasioned  by  want  of  due  care 
and  skill  in  doing  what  one  has  promised  to  do,  an  action  may  be 
maintained  against  him  in  favor  of  the  party  relying  on  such  promise 
and  injured  by  the  breach  of  it,  although  there  was  no  consideration 
for  the  promise.  Balfe  v.  West,  22  Eng.  Law  &  Eq.  506  ;  Benden  v. 
Manning,  2  N.  H.  289.  Thus,  a  landlord,  whose  neglect  to  use  ordi- 
nary skill  in  making  repairs  on  the  demised  premises  causes  a  personal 
injury  to  the  tenant,  is  liable  therefor,  although  his  undertaking  to 
make  the  repairs  was  gratuitous,  and  by  the  tenant's  solicitation.  GiU 
V.  MiddUton,  105  Mass.  477 ;  S.  C,  7  Am.  Rep.  548. 

It  is,  however,  held  that  actionable  negligence  exists  only  when  the 
party,  whose  negligence  occasions  the  loss,  owe*'  a  duty,  arising  from 
contract  or  otherwise,  to  the  person  sustaining  such  Iosb  {Kahl  v.  Love, 
37  N.  J.  Law,  5);  or  there  must  be  a  disregard  o  some- dot}'  or  rule 
of  conduct  prescribed  beforehand,  or  arising  so  manifestly  from  the 
facts  as  to  leave  no  doubt  of  its  existence.  Warner  v.  Eailroad  Com- 
vany,  6  Phil.  (Penn.)  537.  And  when  the  precise  act  or  omission  of  a 
defendant  is  pnjved,  the  question  whether  it  is  actionable  negligence 
is  to  be  decided  by  the  character  of  that  act  or  omission,  and  not  by 
the  general  character  for  aire  and  caution  which  the  defendant  may 
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sustain.     Kmg  v.  McDermoit,  2  id.  175 ;  Tenney  v.   Tuttle^  1  Allen, 
185 ;  Hays  v.  Millar,  77  Teun.  St.  238 ;  S.  C,  18  Am.  Rep.  445. 

Negligence  is  not  actionable,  unless  it  is  ^h^  proximate  cause  of  the 
injury  complained  of.  Lane  v.  Atlantic  WorTis^  111  Mass.  136.  But 
if  a  person  is  injured  by  the  negligence  of  another,  he  may  recover 
for  the  natural  and  probable  consequences  of  such  negligence,  although 
the  injury,  in  the  precise  form  in  which  it  resulted,  was  woi  foreseen 
{Hill  V.  Winsor,  118  id.  251) ;  and  it  is  no  defense  for  the  wrong-doer 
that  others  acted  in  the  same  way  as  he  did.  Id. 

The  principle  upon  which  owners  of  property  are  held  liable  for  acts 
of  negligence  in  the  use  thereof  is  that  they  are  in  duty  bound  to  keep 
their  property  in  such  a  condition  that  persons  who  are  lawfully  on 
the  premises  shall  not  be  injured  (see  Schwartz  v.  Gilrnore,  45  111. 
455 ;  Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen,  368 ;  Inder- 
maur  v.  Dawes,  L.  R,  1  C.  P.  274;  L.  E.,  2  C.  P.  311);  but  this 
principle  does  not  extend  to  those  who  are  on  the  premises  of  others 
without  right,  or  without  permission.  Baker  v.  Byrne,  58  Barb.  438. 
Thus,  a  laborer,  employed  in  loading  ice  on  board  a  vessel  from  the 
wharf,  after  finishing  his  work,  went  on  board  the  vessel  for  the  grati- 
fication of  his  curiosity,  and  there  fell  down  an  open  hatchway  and 
broke  his  leg,  and  it  was  held  that  he  was  a  mere  intruder,  and  that 
the  owners  of  the  vessel  were  not  liable  for  the  injury.  Sever y  v. 
NicTcerson,  120  Mass.  306 ;  S.  C.,  21  Am.  Eep.  514.  See,  also,  Pierce 
V.  Whitccyrnh,  48  Vt.  127 ;  S.  C.,  21  Am.  Rep.  120.  It  has,  however, 
been  held,  that  the  owner  of  dangerous  machinery  who  leaves  it  in  an 
open  place,  though  on  his  own  land,  where  he  has  reason  to  believe 
that  young  children  will  be  attracted  to  play  with  it  and  be  injured, 
is  bound  to  use  reasonable  care  to  protect  such  children,  although 
technically  trespassers,  from  the  danger  to  which  they  are  thus  ex- 
posed. Keffe  V.  Milwaukee,  etc..  Railway  Co.,  21  Minn.  207;  S.  C, 
18  Am.  Rep.  393 ;  Mullaney  v.  Spence,  15  Abb.  (N.  S.)  319.  See, 
also,  Birge  v.  Gardner,  19  Conn.  507 ;  Railroad  Company  v.  Stout, 
17  Wall.  657.  So,  while  it  is  true,  in  general,  that  where  no  duty  is 
owed,  no  liability  arises,  this  rule  is  held  to  vary  with  circumstances ; 
and  where,  therefore,  an  owner  has  reason  to  apprehend  danger  from 
the  peculiar  situation  of  his  property  and  its  openness  to  accident,  the 
question  of  duty  then  becomes  one  for  a  jury,  to  be  determined  upon 
all  its  facts  of  the  probability  of  danger,  and  the  grossness  of  the  act 
of  imputed  negligence.  Ilydraulic  Works  Co.  v.  Orr,  83  Penn,  St. 
332. 

§  2.  Animals.     See  ante,  Vol.  1,  308-318,  as  to  the  liability  of  the 
owner  of  animals  for  negligence  with  respect  to  them.     By  the  com- 
YoL.  IV.— 83 


658  NEGLIGENCE. 

mon  law  of  England  and  America,  dogs,  horses,  and  all  animals  which 
are  domestic  in  their  nature,  are  placed  on  the  same  ground,  and  any 
person  may  keep  any  of  them  for  his  use,  his  pleasure  or  his  protec- 
tion, or  for  any  lawful  purpose  that  his  tastes  or  inclinations  may  dic- 
tate. Such  keeping  is  perfectly  lawful  until  some  vicious  propensity 
is  developed  and  brought  to  the  knowledge  of  the  owner ;  but  after 
such  development  and  such  knowledge  the  owner  is  liable  for  all  the 
injuries  which  the  animal  may  peq^etrate  in  obedience  to  such  pro- 
pensity. See  Id. ;  VanLeuven  v.  LyTce,  1  N.  Y.  (1  Comst.)  515.  Such 
animal  is  then  placed  by  the  law  on  the  same  footing  with  a  ferocious 
wild  beast,  so  far  as  proving  the  scienter  is  concerned  in  an  action  for 
an  injury  which  it  perpetrates,  and  he  must,  at  his  own  peril,  keep  it 
safe ;  for  if  it  escape  and  do  an  injury,  the  owner  is  liable,  no  matter 
what  diligence  he  may  have  used  to  conline  it.  The  negligence  con- 
sists in  keeping  the  animal  after  notice  {Mailer  v.  McKesson,  10  Hun 
[N.  Y.],  44);  and  the  fact  that  the  injury  is  the  first  inflicted  by  the 
animal  does  not  excuse  the  owner  from  liability.  Rider  v.  White,  65 
N.  Y.  (20'  Sick.)  54  ;  22  Am.  Kep.  600.  See  Keightlinger  v.  Egan, 
65  111.  235 ;  S.  C.  affirmed,  75  id.  141. 

The  defendant,  knowing  the  ferocious  disposition  of  his  dog,  and 
that  it  had  been  accustomed  to  bite  persons,  and  in  particular  that, 
when  left  guarding  his  team  in  a  village  street,  it  had  on  one  occasion 
attacked  a  passer-by,  afterward  left  it,  unsecured  and  unmuzzled,  in 
or  near  his  sleigh  near  a  village  sidewalk.  A  child  of  seven  years, 
passing  on  the  sidewalk,  came  to  the  sleigh  and  meddled  with  a  whip 
lying  therein  and  was  thereupon  thrown  down  and  bitten  by  the  dog. 
Under  this  state  of  facts  it  was  held  that  the  defendant  was  liable  for 
the  injury,  and  that  the  child's  act  in  meddling  with  the  whip  was  no 
defense.     Meihus  v.  Dodge,  38  Wis.  300  ;  S.  C,  20  Am.  Kep.  6. 

A  person  injured,  while  in  the  exercise  of  due  care,  by  a  cow,  driven 
at  the  tiine  by  one  who  was  not  in  the  exercise  of  due  care  and  knew 
that  the  cow  was  vicious,  is  entitled  to  recover  for  the  injury  against 
the  driver  of  the  cow.  Ilewes  v.  McNamara,  106  Mass.  281.  And 
see  Cocherham  v.  Nixon,  11  Ired.  (JS".  C.)  269;  Hudson  v.  Roberts,  6 
Exch.  699.  So,  the  owner  of  a  ram,  knowing  of  its  propensity  to  butt 
persons,  is  bound  so  to  secure  it  as  to  keep  it  under  safe  restraint. 
Oakes  v.  Spaulding,  40  Vt.  347. 

It  is  held  tliat  the  doctrine  of  scienter  oujjht  not  to  bo  extended  to 
a  contract  to  take  rcasoualtle  care.  Tims,  the  defendant,  an  agistor  of 
cattle,  placed  the  jjlaintrirs  horse  in  a  field  with  a  number  of  heifers, 
knowing  that  a  bull,  kejjt  on  adjoining  land,  had  several  times  been 
found  in  the  fiekl  and  that  there  was  no  sufficient  fence  to  keep  it  out. 
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He  did  not,  however,  know  that  tlic  hull  was  of  a.  mischievous  dispo- 
sition. The  horse  was  gored  by  the  bull  and  killed,  and  in  an  action 
against  the  defendant  for  breach  of  contract  to  take  reasonable  care,  the 
jury  found  for  the  plaintiff;  and  it  was  held  that  the  fact  that  the  de- 
fendant had  no  knowledge  of  the  mischievous  disposition  of  the  par- 
ticular bull  was  no  ground  for  disturbing  the  verdict,  as  such  knowledge 
was  not  essential  to  his  liability  under  his  contract  as  an  agister  to 
take  reasonable  care  of  the  plaintiff's  horse.  Stnitk  v.  Cook,  L,  R,,  1 
Q.  B.  Div.  79 ;  S.  C,  15  Eng.  R.  194.  And  see  Sargent  v.  Slack,  47  Vt. 
674;  S.  C,  19  Am.  Eep.  136. 

In  an  action  to  recover  for  the  bite  of  a  dog,  tlie  common-law  rule 
requiring  averment  and  proof  of  stiienter  is  abrogated  by  statute  in 
Ohio  (see  Gries  v.  Zeck,  24  (Jhio  St.  329),  and  in  such  case,  reasonable 
expenses  for  medical  care,  although  not  actually  paid,  may  be  included 
in  the  jury's  estimate  of  compensatory  damages.  Id.  A  special  statute 
in  Vermont  disj)enses  with  proof  of  scienter,  as  to  rams,  between  the 
first  of  August  and  first  of  December.  See  Town  v.  Lampliire,  37 
Vt.  52.  And  in  Delaware,  a  dog  that  kills,  wounds  or  worries  sheep 
may  be  killed  by  any  person  with  impunity.  Mihnan  v.  Shockley,  1 
Houst.  (DeL)  444. 

It  is  the  legal  duty  of  every  person  having  charge  of  a  horse  in  city 
or  country,  to  apportion  the  care  with  which  he  handles  him  to  the 
danger  to  be  apprehended  from  a  failure  to  keep  him  constantly  under 
control.  Whart.  on  Neg.,  §  47;  Dolfinger  v.  Fishback,  12  Bush 
(Ky.),475. 

§  3.  Attorneys.  The  general  rules  of  law  as  to  the  liability  of 
attorneys  for  negligence  have  been  stated  under  a  preceding  title.  See 
aiite,  tit.  Attorruys,  Vol.  1,  pp.  445,  459.  In  England,  counsel  are 
not  responsible  to  their  clients  for  negligence.  Swinfen  v.  Lord 
Chelmsford,  1  Fost.  &  F.  619  ;  S.  C.  affirmed,  5  H.  &  N.  890.  But 
an  action  may  be  maintained  against  an  attorney  if  he  has  been  guilty 
of  gross  negligence.  Purves  v.  Landell,  12  CL  &  F.  91.  In  the 
conduct  of  causes  an  attorney  or  solicitor  is  liable,  generally,  for  the 
consequences  of  ignorance  or  non-observance  of  the  rules  of  practice 
of  the  courts,  for  the  want  of  care  in  the  preparation  of  the  causes  for 
trial,  or  of  attendance  thereon  with  his  witnesses,  and  for  the  misman- 
agement of  so  much  of  the  conduct  of  a  cause  as  is  usually  and  ordin- 
arily allotted  to  his  department  of  the  profession.  Whilst,  on  the 
other  hand,  he  is  not  answerable  for  error  in  judgment  upon  points 
of  new  occurrence  or  of  nice  or  doubtful  construction,  or  of  such  as 
are  usually  intrusted  to  men  in  the  higher  branch  of  the  profession  of 
the  law.     TiNDAL,  C.  J.,  in  Godefroy  v.  Dalton,  6  Bing.  468.     And 
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Bee  JlawTcins  v.  Ilarwood,  -i  Excli.  503 ;  Hunter  v.  Caldwell^  10  Ad. 
&  El.  (N.  S.)  69 ;  Stokes  v.  Truiii'per,  2  Kay  &  J.  232 ;  Cox  v.  Leech, 
1  C.  B.  (N.  S.)  617 ;  Hart  v.  i^rame,  6  "^Cl.  &  F.  193  ;  Orosbie  v. 
Murphy^  8  Ir.  C.  L.  R.  301.  Nor  is  an  attorney  liable  to  an  action 
for  negligence  at  the  suit  of  one  between  whom  and  himself  the 
relation  of  attorney  and  client  does  not  exist,  for  giving  in  answer  to 
a  casual  inquiry  erroneous  information  as  to  the  contents  of  a  deed. 
Fish  V.  Kelly,  17  C.  B.  (N.  S.)  194.  Nor  will  a  bill  in  equity  lie 
against  a  solicitor  for  negligence  in  investigating  a  title.  British 
Mutual  Investment  Co.  v.  Cohhold,  L.  K.,  19  Eq.  627 ;  13  Eng.  Rep. 
556. 

In  this  country  the  liability  of  an  attorney  is  not  limited  to  his  gross 
negligence  (See  ante,  Vol.  1,  459) ;  but  he  is  liable  for  the  want  of 
such  skill,  prudence  and  diligence  as  lawyers  of  ordinary  skill  and  ca- 
pacity commonly  possess  and  exercise.  Shearm.  &  Redf.  on  Neg.,  §  212 ' 
Gomibert  v.  Hart,  44  Cal.  542.  And  where  an  attorney  at  law  em- 
ploys another  person  to  prosecute  a  claim  placed  in  his  hands  for  col- 
lection, he  is  liable  to  his  client  for  the  negligence  of  the  person  so 
employed  by  him,  and  the  fact  that  such  person  is  himself  a  competent 
lawyer  does  not  relieve  the  attorney  employing  him  from  liability 
to  his  client  on  account  of  such  negligence.  Walker  v.  Stevens,  79  111. 
193.     See  Wickersham  v.  Lee,  No.  1,  83  Penn.  St.  416. 

Wliere  a  judgment  is  obtained  against  a  party  upon  pleadings  which 
are  radically  defective,  and  he  desires  to  appeal,  and  procures  bonds- 
men, but  his  attorney  neglects  to  do  so  until  the  time  for  appeal  ex- 
pires, the  attorney  is  guilty  of  gross  negligence,  and  is  liable  for  the 
loss  sustained  by  the  client.     Drais  v.  HogoAi,  50  Cal.  121. 

But  an  attorney  cannot  be  charged  with  negligence,  where  he  accepts 
as  a  correct  exposition  of  the  law  a  decision  of  the  supremo  court  of 
his  State  upon  the  question  of  the  liability  of  stockholders  of  corpora- 
tions of  the  State,  in  advance  of  any  decision  thereon  of  the  supreme 
court  of  the  United  States.     Marsh  v.  Whitmore,  21  Wall.  178. 

And  an  attorney  incurs  no  liability  to  his  client  in  damages  for 
neglect  of  his  professional  duty,  where  the  negligence  complained  of, 
in  its  legal  effect,  works  no  injury  to  his  client.  Harter  v.  Morris,  18 
Ohio  St.  492. 

In  an  action  for  negligence  against  an  attorney,  the  burden  is  gener- 
ally upon  the  })laintiff,  to  prove  the  negligent  act,  or  at  least  to  state 
and  prove  circumstances  from  which  negligence  is  implied  by  necessary 
legal  inference  {Purvcs  v.  Landell,  12  CI.  &  F.  91) ;  but  circumstances 
may  sliift  this  burden  to  the  ()|)posite  party.  Tlius,  if  an  attorney  is 
retain(!(l  to  defend  a  cause;,  .iiid   docs  nothing,  ho  is  bound  to  show,  if 
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he  can,  in  justification  of  his  conduct,  that  there  was  no  defense  to  the 
action.  Godefroy  v.  Jay^  7  Bing.  413.  So,  if  in  the  conduct  of  a 
cause,  diligence  would  have  been  ineffectual,  the  defendant  must  prove 
it.     Bourne  v.  Diggles,  2  Chit.  311.     And  see  Vol  1,  466. 

§  4.  Bankers  and  collectors.  See,  generally,  as  to  the  liability  of 
banks  and  bankers,  ante,  Vol.  1,  pp.  498-520.  Where  a  national  bank 
takes  bonds,  etc.,  on  deposit  for  safe-keeping,  without  compensation, 
the  bank  is  a  merely  voluntary  bailee,  and  will  be  held  liable  only  for 
gross  negligence.  jFirst  Nat.  Bank  of  Carlisle  v.  Graham,  79  Penn. 
St.  106 ;  S.  C.,-21  Am.  Rep.  49  ;  DeHaven  v.  Kensington  Nat.  Bank, 
81  Penn.  St.  95.  In  the  case  first  cited  it  is  held  that  the  mere  volun- 
tary act  of  the  cashier  of  a  bank,  in  receiving  securities  for  safe-keeping, 
will  not  render  the  bank  liable  for  their  loss,  but  if  the  deposit  is 
known  to  the  directors  and  acquiesced  in,  the  bank  will  be  liable.  The 
power  of  a  national  bank  to  become  a  bailee  of  property  either  gratuit- 
ously or  for  hire  has,  however,  been  questioned  (see  First  Nat.  BoAik 
of  Lyons  v.  Ocean  Nat.  Bank,  60  N.  Y.  [15  Sick.]  278 ;  S.  C,  19  Am. 
Rep.  181 ;  Third  Nat.  Bank  v.  Boyd,  44  Md.  47 ;  S.  C,  19  Am. 
Rep.  192,  n  •  22  Am.  Rep.  35)  ;  and  it  is  held  by  the  supreme  court 
of  Vermont  that  the  taking  of  special  deposits,  to  keep  merely  for  the 
accommodation  of  the  depositor,  is  not  within  the  authorized  business  of 
national  banks,  and  that  the  cashiers  of  such  banks  have  no  power  to 
bind  them  on  any  express  contract  accompanying,  or  any  implied  con- 
tract arising  out  of  such  taking.  Wiley  v.  First  Nat.  Bank  of  Brattle- 
horo,  47  Vt.  546  ;  S.  C,  19  Am.  Rep.  122. 

It  is  the  duty  of  bank  directors  to  use  ordinary  diligence  in  acquir- 
ing a  knowledge  of  the  business  of  the  bank,  and  they  cannot  be  heard 
to  say  that  they  were  not  apprised  of  facts  the  existence  of  which  is 
shown  by  the  books,  accounts,  and  correspondence  of  the  bank.  They 
should  control  the  subordinate  officers  of  the  bank  in  all  important 
transactions,  and  have  accordingly  been  lield  liable  for  an  abstraction 
and  sale  by  the  latter  of  a  special  deposit.  United  Society  of  Shakers 
V.  Underwood,  9  Bush  (Ky.),  609  ;  S.  C,  15  Am.  Rep.  731. 

Where  a  bank,  as  a  collection  agency,  receives  a  note  for  the  purposes 
of  collection,  its  position  is  that  of  an  independent  contractor,  and  the 
instruments  employed  by  such  bank  in  the  business  contemplated  are  its 
agents,  and  not  the  sub-agents  of  the  owner  of  the  note.  And  it  makes 
no  difference  that  such  collection  agency  is  composed  of  individuals, 
instead  of  being  an  incorporation.  Hoover  v.  Wise,  1  Otto  (U.  S.), 
308.  See,  also,  Ayrault  v.  Pacifxi  Bank,  47  N.  Y.  (2  Sick.)  570  ;  S. 
C,  7  Am.  Rep.  489. 

By  receiving  a  draft  for  collection,  a  bank  becomes  the  agent  of  the 
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owner,  and,  in  the  dischai'ge  of  its  obligations  as  snch,  it  is  bound  to 
present  the  same  for  acceptance  without  unreasonable  delay,  and  to 
present  the  same  for  jiajment  at  its  maturity;  and,  if  not  accepted,  or 
not  paid  when  presented,  it  must  take  such  steps,  by  protest  and  notice, 
as  are  necessary  to  charge  the  drawer  and  indorser.  Upon  failure  to 
discharge  this  duty,  the  receiving  bank  becomes  liable  as  for  negligence, 
for  anv  damaij-es  resultino;  from  the  default.  Woolen  v.  JVeio  York  and 
Ji^rie  £ank,  12  Blatchf.  (C.  C.)  359.  And  see  Bank  of  Delaware 
County  V.  Broomhall,  38  Penn.  St.  135.  On  the  other  hand,  a  bank 
receiving  for  collection  a  check  payable  at  a  subsequent  date,  and  pre- 
senting the  same  for  payment  upon  the  day  named  without  allowing 
days  of  grace,  is  liable  to  an  action  by  the  owner  of  the  check  for  its 
negligence  in  making  demand.  Ivory  v.  Bank  of  the  State,  36  Mo. 
475. 

§  5.  Bridges.  See  Vol.  1,  pp.  732,  733,  and  see  also,  ante,  595,  tit. 
MuniGipal  Corporations.  The  owner  of  a  bridge  franchise  is  bound  to 
exercise  only  such  care  and  diligence  in  the  construction  of  the  bridge, 
and  keeping  it  in  proper  order,  as  a  prudent  man  would,  in  view  of 
the  object  and  purpose  for  which  it  is  erected  and  used.  TifUy.  Towns, 
53  Ga'.  47. 

In  an  action  against  a  municipal  corporation  for  damages,  resulting 
from  the  giving  way  of  a  bridge  in  consequence  of  latent  defects,  it 
a})peared  that  tlie  duty  to  repair  was  imposed  upon  the  corporation  by 
statute,  and  it  was  held  that  as  the  latent  defect  causing  the  injury 
could  have  been  detected  by  proper  and  careful  examination,  by  skilled 
persons  employed  by  the  authorities,  the  corporation  was  liable.  Raplio 
V.  Moore,  68  Penn.  St.  404;  S.  C,  8  Am.  Kep.  202.  And  it  is  held 
that  the  absence  of  any  guards  or  railing  at  the  side  of  a  bridge  form- 
ing part  of  a  highway,  is  a  fact  from  which  the  jury  may  find  that  the 
bridge  was  defective,  within  the  meaning  of  the  statute  rendering 
t(jwns  liable  for  injuries  resulting  from  defective  highways.  Iloufc  v. 
Town  of  Falton,  29  Wis.  296 ;  S.  C,  9  Am.  Ee]x  568;  Woodman  v. 
Notthujlxnn,  49  N.  n.  387 ;  S.  C,  6  Am.  Rep.  526.  P.ut  a  town  is 
not  liabhi  in  dumages  to  one  who,  while  stopping  in  the  highway  for 
the  ])ur|)o,sc  of  convd-sation,  leans  against  a  defective  railing  and  is  in- 
jured by  reason  of  its  iiisulhciency.  Stirhicy  v.  City  of  Salem,  3 
Allen,  374.     Sec  Lay  v.  Midland  ' Railway  Co.,  34  1..  T.  (N.  S.)  30. 

The  plaintiff  was  driving  over  a  defective  bridg(%  and  without  his 
fault  the  horse  broke  through  tlu;  bridge  aiid  fell.  Immediately 
thereupon  the  ])Iaintin;  undertook  to  extricate  the  horse,  and  while  so 
df>ing  was  injured  by  a  blow  from  the  horse's  head,  and  it  was  held 
that  the  defect  in  the  bridge  was  the  pi'ljximate  cause  of  the  injury,  and 
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that  the  town  was  liable  therefor.  Page  v.  Bucksjwrt,  CA  Mc.  5-i  ;  S, 
C,  18  Am.  Rep.  239. 

§  6.  Canals.     See  ante,  Yol.  1,  T38,  739. 

§  7.  Carriers  of  passengers.  Carriers  of  passengers  are  not  bound 
at  the  common  law  to  insure  the  absolule  safety  of  their  passengers, 
but  they  are  required  to  exercise  the  strictest  care  consistent  with  the 
reasonable  performance  of  their  contract  of  transportation.  And  to 
render  them  liable  for  any  injury  to  a  passenger  while  under  their 
charge,  it  is  enough  if  it  was  caused  solely  by  any  negligence  on  their 
part,  however  slight,  if,  by  the  exercise  of  the  strictest  care  and  precau- 
tion, reasonably  within  their  power,  the  injury  would  not  have  been 
sustained.     See  ante,  Vol.  2,  pp.  63-98,  and  cases  cited. 

The  gravamen  of  the  action  in  such  case  is  the  breach  of  the  duty 
imposed  by  law  upon  the  carrier,  to  carry  safely,  so  far  as  human  skill 
and  foresight  can  go,  the  persons  it  undertakes  to  carry.  This  duty 
exists  independently  of  contract,  and  although  there  is  no  contract  in  a 
legal  sense  between  the  parties.  Whether  there  is  a  contract  to  carry, 
or  the  service  undertaken  is  gratuitous,  an  action  lies  against  the  car- 
rier for  a  negligent  injury  to  a  passenger.  Carroll  v.  Staten  Island  H. 
B.  Co.,  65  Barb.  32  ;  s'.  C.  affirmed,  58  K  Y.  (13  Sick.)  126 ;  S.  C, 
17  Am.  Rep.  221.     See  Yol.  2,  85.    ■ 

So,  the  liability  of  carriers  depends  not  upon  the  physical  ability  of 
the  passengers,  but  upon  their  own  conduct.  And  where  a  stage  coach 
was  so  carelessly  driven  by  a  drunken  driver  that  he  capsized  the  coach 
and  greatly  injured  a  female  passenger,  causing  her  to  miscarry,  the 
carrier  was  held  liable  for  all  the  immediate  results,  and  he  was  not  per- 
mitted to  complain  that  such  passenger  was  not  in  a  condition  to  have 
a  stage  upset.  Sawyer  v.  Dulany,  30  Tex.  479.  And  a  person  may 
recover  of  a  carrier  for  an  injury  done  to  his  person,  although  not  with- 
out fault  himself,  if  the  mischief  was  the  result  of  gross  negligence  on 
the  part  of  the  carrier,  and  could  have  been  avoided  by  the  exercise  of 
ordinary  care.  Ante,  Yol.  2,  75.  Thus,  a  passenger  who  insisted  on 
riding  on  the  outside  of  a  coach,  though  requested  by  the  driver  to 
take  his  seat  inside,  was  held  entitled  to  recover  for  injuries  caused  by 
the  negligence  of  the  driver,  the  position  of  the  plaintiff  not  having 
contributed  to  the  accident.     Keith  v.  PinJcham,  43  Me.  501. 

Where  steam  conveyances  are  used  by  carriers  the  care  must  increase 
in  proportion  to  the  risk.  See  ante,  Yol.  2,  64.  It  is  the  duty  of  a 
railroad  company  to  use  due  care,  not  only  in  conveying  its  passengers 
upon  the  journey,  but  also  in  providing  for  their  accommodation 
while  they  are  waiting  for  its  trains,  and  it  is  held  liable  for  the  con- 
sequences of  a  neglect  to  properly  direct  passengers  respecting  the 
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mode  of  entering  its  cars.  Allender  v.  C.  R.  I.  c&  P.  H.  Co.,  43 
Iowa,  276.  "Whether  or  not  it  is  the  duty  of  a  railway  company's 
employees  to  assist  a  passenger  in  getting  upon  a  car  must  be  deter- 
mined by  the  circumstances  of  each  particular  case,  and,  therefore,  the 
question  may  be  left  to  the  jury.  Id. 

On  the  part  of  a  person  about  to  take  passage  on  a  railway  train,  it 
is  his  duty  to  inform  himself  when,  where  and  how  he  can  go  or  stop, 
according  to  the  regulations  of  the  railway  company,  and  if  he  make  a 
mistake,  not  induced  by  the  company,  against  which  ordinary  diligence 
would  have  protected  him,  he  has  no  remedy  against  the  company 
for  the  consequences.  Ohio,  etc.,  Railway  Co.  v.  Applewhite,  52 
Ind.  540.  And  see  Vol.  2,  67.  But  it  is  the  duty  of  the  company  to 
use  the  utmost  care  and  diligence  in  providing  for  the  passenger  a  safe 
and  convenient  way  and  manner  of  access  to  its  trains,  and  in  prevent- 
ing the  interposition  of  any  obstacle  which  would  unreasonably  impede 
him  or  expose  him  to  harm  while  proceeding  to  take  his  seat  in  the 
cars,  in  order  to  prevent  those  injuries  which  human  care  and  fore- 
sight can  guard  against.  Warren  v.  Fitchhurg  R.  R.  Co.,  8  Allen, 
227.  And  see  Allender  v.  C.  R.  I.  (&  P.  R.  Co.,  37  Iowa,  269  ;  S.  C. 
affirmed,  43  id.  276.     See  jt^os^,  684,  §  17.     And  see  tit.  Railroads. 

§  8.  Clerks  and  recording  officers.  Clerks  of  courts,  registers  of 
deeds,  and  other  like  ministerial  officers  are,  independently  of  statute, 
liable  in  damages  to  any  one  who  sustains  a  special  injury  by  their 
omission  to  perform,  or  by  their  negligent  performance  of  a  duty  im- 
posed upon  them.  See  Morange  v.  Mix,  44  N.  Y.  (4  Hand)  315  ;  Kim- ' 
hall  V.  Connolly,  33  How.  (N.  Y.)  247 ;  S.  C,  2  Abb.  Ct.  App.  504 ; 
3  Keycs,  57;  Bevins  v.  Ramsey,  15  How.  (U.  S.)  179.  And  such 
officers  are  likewise  lial)lc  for  the  default  or  negligence  of  their  deputies 
within  the  ordinary  course  of  their  business.  Welddes  v.  Kdsell,  2 
McLean  (C.  C),  366. 

The  clerk  of  a  court  has  been  held  liable  for  neglecting  to  enter  a 
cause  on  the  docket,  the  'plaintiff  in  the  action  having  been  thereby 
damaged  {Brown  v.  Lester,  13  Sm.  &  M.  [Miss.]  392) ;  so,  he  is 
liable  to  a  person  damaged  by  his  failure  to  require  security  for  costs 
ill  a  |ii(p])er  case  on  issuing  a  writ  {Wright  v.  Wheeler,  8  Ired.  [N.  C] 
Jj.  I84j ;  or  for  negligently  acce|)ting  a  bond  with  insufficient  sureties, 
it  l)eing  his  duty  to  iiKpiire  into  their  sufficiency  {McNutt  v.  Liming- 
ston,  7  Sm.  6c  M.  [Miss.]  641) ;  or  for  refusing  or  neglecting  to  issue 
a  writ  in  a  proper  case.  Anderso)i  v.  Johett,  14  La.  Ann.  614.  And 
lie  incurs  tlie  sanic  liability  for  negligent  certificates.  Work  v.  lloof- 
nagle,  1  Yeates  (Penn.),  506 ;  Williams  v.  Hart,  17  Ala.  102 ;  Barnes 
v.  Smith,  3  Trniii]»h.  (Tenn.)  82.     But  he  is  not  liable  for  an  omission 
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to  do  an  act  which  i8  not  required  of  him  by  law.  Robinson  v.  Gell^ 
12  C.  B.  191.     See,  also,  State  v.  Ituland,  12  Mo.  2G4. 

§  9.  Death.  As  to  tliia  branch  of  the  subject,  see  ante^  tit.  Death^ 
Vol.  2. 

At  common  law,  no  right  of  action  accrued  to  any  one  for  personal 
injuries  resulting  in  instant  death,  but  if  there  was  an  appreciable 
interval  of  suffering  a  right  of  action  did  accrue  to  the  person  injured, 
and  that  right  of  action  is  made  to  survive  to  his  pcrsoruil  representa- 
tive by  statute  in  Kentucky.  Hansford  v.  Payne  cfc  Co.,  11  Bush 
(Ky.),  380. 

In  order  to  maintain  an  action  under  the  Illinois  statute  for  wrong- 
fully causing  the  death  of  a  human  being,  there  must  be  a  wrongful 
act,  neglect  or  default  of  the  defendant,  causing  the  death  of  the  intes- 
tate under  such  circumstances  as  would  entitle  him  to  maintain  an 
action  if  death  had  not  ensued,  and  he  must  have  left  a  widow  or  next 
of  kin.  Where  these  are  shown,  the  plaintiff  is  entitled  to  nominal 
damages  at  least.     Quincy  Coal  Co.  \.  Hood,  77  111.  68. 

In  an  action  on  the  case,  under  the  Colorado  statute,  for  injuries 
occasioned  by  negligence  and  resulting  in  the  death  of  the  party 
injured,  the  existence  of  any  of  the  descendants  or  kin  named  in  the 
statute  is  sufficient  to  maintain  the  action.  Kansas  Pacific  P.  P.  Co. 
v.  Miller,  2  Col.  T.  442. 

The  rule  that  personal  actions  die  with  the  persons  is  peculiar  to  the 
common  law,  traceable  to  the  feudal  system  and  its  forfeitures,  and 
does  not  obtain  in  admiralty.  And  it  is  held  that  a  husband  can 
recover  by  a  proceeding  in  rem  against  the  vessel  which  caused  the 
death  of  his  wife,  for  the  injury  suffered  by  him  thereby.  The  Sea 
Gull,  Chase's  Dec.  145.  So,  the  widow  and  son  of  an  employee,  killed 
on  a  steamboat  by  the  negligence  of  an  engineer,  have  suffered  an 
injury  for  which  they  have  a  remedy  against  the  owners  of  the  vessel. 
The  Highland  Light,  id.  150.     See  ante,  390,  tit.  Master  and  Servant. 

§  10.  Driving  and  riding.  It  is  the  general  rule  that  one  who 
fails  to  exercise  ordinary  care  in  riding  or  driving  is  liable  for  all 
damages  thereby  occasioned.  Strohl  v.  Levan,  39  Penn.  St.  177 ; 
Bishop  V.  Ely,  9  Johns.  294 ;  Barnes  v.  Hurd,  11  Mass.  57 ;  Tucker 
V.  Henniker,  41  N.  H.  317 ;  'Foster  v.  Goddard,  40  Me.  64.  And  it 
is  no  defense  to  an  action  to  recover  damages  for  an  injury  received 
from  the  running  of  the  defendant's  horse  against  the  plaintiff,  on  the 
highway,  that  the  plaintiff  was  in  a  use  of  the  highway  not  justified 
by  law,  provided  no  negligence,  or  want  of  ordinary  care  on  his  part, 
contributed  to  produce  the  injury.  Bigelow  v.  Peed,  51  id.  325. 
And  see  Havies  v.  Mann,  10  Mees.  &  W.  545. 
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One  who  undertakes  to  drive  a  carriage  in  a  crowded  street  must  ex- 
ercise a  diligence  proportionate  to  the  dangerous  nature  of  that  employ- 
ment. Gannon  v.  Bangor,  38  Me.  443 ;  Williams  v.  Richards,  3 
Carr.  &  K.  81.  And  a  driver,  who  sees  a  child  lacking  discretion  in 
the  street,  should  exert  more  care  to  avoid  doing  an  injury,  than  he 
would  use  for  the  safety  of  a  person  whose  presumed  age  and  experi- 
ence would  prompt  him  to  take  steps  necessary  for  -his  own  security. 
Vaughn  v.  Scade,  30  Mo.  600;  Edsall  v,  VandemarTc,  39  Barb.  589. 
So,  persons  who  are  driving  over  a  crossing  for  foot-passengers  should 
di-ive  slowly,  cautiously,  and  carefully.  Cotton  v.  Wood,  8  C.  B.  (N. 
S.,  571.  And  there  can  be  no  doubt  that  driving  in  a  public  street 
at  the  rate  of  a  mile  in  three  minutes  and  ten  seconds,  when  the  law 
limits  driving  to  a  mile  in  eleven  minutes,  is  amply  sufficient  to  charge 
the  driver  with  the  consequences  that  follow  from  such  driving. 
Moody  y.  Osgood,  60  Barb.  644;  S.  C.  affirmed,  54  N.  Y.  (9  Sick.) 
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It  is  an  instance  of  culpable  negligence  to  whip  violently,  while  close 
behind  another  traveler,  a  horse  which  has  already  shown  itself  restive 
and  vicious  {Center  v.  Finneij,  17  Barb.  94;  S.  C.  affirmed,  2  Seld. 
Notes,  44) ;  or  to  ride  or  drive  at  such  a  rapid  rate  of  speed  as  will 
Tender  it  impossible  to  check  the  horse  in  time  to  avoid  obstacles  which 
may  reasonably  be  anticipated  on  the  way,  or  to  turn  it  aside  upon 
meeting  or  passing  other  travelers  who  are  themselves  acting  prudently 
{Payne  v.  Smith,  4  Dana  [Ky.],  497) ;  or  to  put  a  spur  into  a  horse 
when  close  by  any  person  {North  v.  Smith,  10  C.  B.  [N.  S.]  572) ;  or 
to  permit  a  horse  and  vehicle  to  go  unattended  on  the  highwa}'.  TF<s^Z- 
ing  \.  Judge,  -^Q  ]^Avh.  193;  Tenney  v.  Tuttle,  1  Allen,  185;  Park 
v.  O'Brien,  23  Conn.  339.  And  reckless  and  noisy  driving,  which  so 
frightens  a  horse  on  or  near  the  highway  that  he  runs  away,  to  the  in- 
jury of  the  plaintiff's  property,  is  actionable  negligence  though  no 
collision  has  occurred.  Howe  v.  Young,  10  Ind.  312  ;  Burnhami  v. 
Butler,  31  N.  y.  (4  Tiff.)  480.  So,  if  the  owner  of  a  horse  has 
notice  that  his  horse  when  at  large  is  in  tlic  habit  of  running  and 
kicking  upon  the  sidewalk,  it  is  such  negligence  for  him  to  turn  him 
loose  in  the  streets  of  a  city  as  will  render  hiui  liable  for  any  injury 
done  to  persons  or  ])roperty  by  such  horse.  D'lckaon  v.  McCoy,  39 
N.  Y.  {12  Till.)  400. 

A  ])erson  is  responsible  for  an  accident  which  results  from  his  prior 
negligence.     Kennedy  v.  Way,  Bright.  168. 

Where  a  horse,  not  properly  secured,  is  frightened  and  runs  away, 
the  neglect  of  the  owner  to  guard  against  such  an  accident  renders  him 
liable  for  the  consequences,  as  well  as  the  person   causing  the  fright. 
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McCahill  v.  Kipp,  2  E.  D.  Smith  (N.  Y.),  413.  And  from  the  fact 
that  horses  got  loose  and  ran  away,  negligence  in  fastening  them  may 
be  reasonably  inferred.  Strup  v.  Edens^  22  Wis.  432.  See,  also,  lliiirir- 
rneU  v.  Weater^  Bright.  (Penn.)  133.  That  is  not  an  inevitable  acci- 
dent which  in  any  way  results  from  the  acts  of  the  defendant  or  his 
servants.     Goldeij  v.  Pennsylvamjia  li.  R.  Go.y  30  Penn.  St.  242. 

But  if  a  horse  runs  away  without  the  fault  of  the  driver,  he  is  not 
answerable  for  the  injury  thereby  occasioned.  Kennedy  v.  IFay, 
Bright.  (Penn.)  186  ;  Holmes  v.  Mather,  L.  R,  10  Exch.  261 ;  S.  C, 
16  Eng.  R.  384,  note ;  Sullivan  v.  Scripture,  3  Allen,  564.  Nor  is 
the  owner  of  a  horse  liable  for  injuries  done  by  it  purely  from  vicious- 
ness,  while  being  driven  by  him  or  his  servant,  unless  it  appears  that 
he  had  notice  of  its  vicious  disposition.  Ilanmuick  v.  Wldte,  11  C.  B. 
(N.  S.)  588. 

The  fact  that  the  driver  of  a  horse  drives  him  or  stops  him  within 
fifty  feet  of  a  railroad  crossing,  and  that  the  horse,  frightened  by  the 
noise  of  the  train,  runs  away  and  injures  a  person,  does  not  itself  show 
as  matter  of  law  want  of  due  care  on  the  part  of  the  driver.  Jlerrick 
V.  Sidlivan,  120  Mass.  576. 

If  an  accident  is  caused  by  a  defective  vehicle  or  harness,  this  is 
negligence  in  the  owner,  if  the  defect  was  known  or  ought  to  have 
been  known  by  him.  Thus,  a  master  is  held  liable  for  an  accident 
in  consequence  of  the  chain-stay  of  a  cart  breaking,  when  the  horse, 
being  frightened,  ran  away,  causing  damage,  for  he  is  guilty  of  negli- 
gence in  not  having  good  tackle.  Welsh  v.  Lawrence,  2  Chit.  262. 
See  Doyle  v.  Wragg,  1  Fost,  &  F.  7.  So,  if  a  master  employs  a 
known  drunkard  as  a  driver  through  whose  negligence  while  intoxicated 
an  injury  is  done  to  another,  the  master  is  liable.  Sawyer  v.  Sauer, 
10  Kans.  466. 

A  person  who  leaves  a  heavy  mass  of  timber  in  the  streets  of  a  city 
unguarded  is  responsible  to  another  person  who  is  injured  by  its  being 
blown  down  by  the  wind.     Thomas  v.  Hook,  4  Phila.  119. 

A  traveler  having  before  him  the  whole  road  free  from  obstructions, 
and  having  no  notice  of  any  vehicle  behind  him  in  season  to  stop  or 
change  his  course,  is  at  liberty  to  occupy  any  part  of  the  road  that  he 
pleases.  Foster  v.  Goddard,  40  Me.  64 ;  Daniels  v.  Clegg,  28  Mich. 
32.  See,  also.  Brooks  v.  Hart,  14  N.  H.  307.  But  it  is  a  universal 
custom  in  this  country  for  travelers  to  take  the  right-hand  of  the  road 
when  meeting,  if  practicable,  and  this  rule  is  enforced  by  statute  in 
many  of  the  States  so  far  as  it  respects  travelers  in  vehicles  or  on  horse- 
back. The  statute  usually  prescribes  that  travelers  shall  pass  to  the 
right  of  the  "  center  of  the  road  ;"  and  this  is  construed  to  mean  the 
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center  of  the  traveled  or  worked  part  of  the  road.  See  Simmonson  v. 
SteUenmerf,  1  Edin.  (N.  Y.)  194  ;  Kennard  v.  Burton,  25  Me.  39  ; 
Smith  V.  Dygert,  12  Barb.  613 ;  Jaquith  v.  Richardson,  8  Mete.  213. 
A  mail  stage  coach  is  protected  by  act  of  congress  from  obstruction, 
but  is  subject  in  all  other  respects  to  the  laws  of  the  road.  Bolton  v. 
Colder,  1  Watts  (Penn.),  360.  But  the  "  law  of  the  road,"  as  it  is 
commonly  termed,  does  not  apply  to  buildings  that  are  being  moved 
through  a  public  highway.-  Graves  r.  Shattuck,  35  N.  H.  257.  And 
a  person  on  foot  or  on  horseback  cannot  compel  a  teamster,  who  has  a 
heavy  draught,  to  leave  the  beaten  part  of  the  road,  if  there  is  sufficient 
room  to  pass ;  and  this  rule  applies  where  a  person  on  horseback  meets 
a  buggy  carrying  three  persons  drawn  by  a  single  horse.  Beach  v. 
Farmeter,  23  Penn.  St.  196.  And  see  Grier  v.  Sampson,  27  id.  183. 
Where  a  public  way  is  impassable,  and  where  the  act  is  done  as  the 
only  means  of  extricating  a  team  from  a  mudhole  or  bog  therein,  the 
pulling  down  of  a  fence  at  the  side  of  the  way,  and  passing  over  the 
adjoining  land,  is  a  necessary  and  justifiable  act.  Hedgepeth  v.  Bol^- 
ertson,  18  Tex.  858.  And  see  Kent  v.  Judhins,  53  Me.  160.  The  law 
of  the  road  does  not  apply  to  one  driver  seeking  to  pass  another  on  the 
same  road  {Bolton  v.  Colder,  1  Watts,  360  ;  Avegno  v.  Ilart,  25  La.  Ann. 
235  ;  13  Am.  Rep.  133) ;  nor  has  it  any  application  to  the  meeting  of 
vehicles  on  a  railway  track  with  vehicles  of  a  difEerent  kind  {Hegan  v. 
Eighth  Avenue  Eailvmy  Co.,  15  N.  Y.  [1  Smith]  380)  ;  nor  in  favor 
of  persons  crossing  or  turning  into  the  road.  Lovejoy  v.  Dolan,  10 
Gush.  495. 

When  two  persons,  each  without  any  better  right  than  the  other, 
strive  to  occupy  the  same  place  in  the  public  highway,  he  is  in  the 
wrong  who  first  uses  force.     Goodwin  v.  Avery,  26  Conn.  585. 

Highways  may  pro]ierly  be  used  for  other  purposes  than  the  accom- 
modation of  the  public  travel,  provided  such  use  be  not  inconsistent 
with  the  reasonably  free  passage  of  the  public  over  them.  Thus,  the, 
streets  of  a  town  may  be  used  for  tlie  temporary  deposit  of  goods  in  their 
transit  to  the  storeliouse,  or  for  wharfage,  regard  being  paid  to  their 
evident  object  and  purpose.  JIalght  v.  Keokuk,  4  Iowa,  199.  And  it 
is  held  that  to  leave  a  horse  fastened  only  by  a  strap  and  weight  while 
the  wagon  is  backed  up  to  the  sidewalk  to  be  loaded,  although  the 
team  tiiereliy  extends  half  across  the  highway  and  is  liable  to  bo  liit  by 
a  runaway,  is  not,  as  a  matter  of  law,  negligence  {Greenwood  v.  Collar 
han,  111  Mass.  29s) ;  and  the  owner  of  the  team  may  maintain  an 
action  against  one  who  injures  the  horse  by  negligently  driving  another 
wagon  against  it,  when  by  exercising  more  care  he  might  have  avoided 
doing  so.     Id.;  Steele  v.  Barkhardt,  104  Mass.  59;  S.  C,  6  Am.  Re}). 


NEGLIGENCE.  669 

191.  So,  the  fact  that  a  driver  is  on  the  wrong  side  of  the  road  will 
not  excuse  another  for  negligently  driving  into  him.  /Spoffo?'d  v. 
Harlow,  3  Allen,  176 ;   Olay  v.  Wood,  5  Esp.  44. 

Persons  driving  cattle  through  the  streets  of  a  city  are  bound  to  use 
the  utmost  care  and  diligence  to  avoid  injuries  to  people  who  are  pass- 
ing through  the  street.  Their  liability  is  like  that  of  a  common  carrier. 
Ficken  V.  Jones,  28  Cal.  618. 

In  England,  foot  passengers  take  the  right-hand  when  meeting,  but 
an  opposite  rule  applies  to  horses  and  vehicles,  which  always  take  the 
left  of  the  road.  And  the  rule  applies  to  saddled  horses  as  well  as 
carriages.  Turley  v.  Thonias,  8  Carr.  &  P.  103.  The  mere  fact  of  a 
man's  driving  on  the  wrong  side  of  the  road  is  no  e\ddence  of  negli- 
gence in  an  action  against  him  for  running  over  a  person  who  was 
crossing  the  road  on  foot.  Lloyd  v.  OgUhy,  5  C.  B.  (N.  S.)  667.  It 
is  as  much  the  duty  of  persons  crossing  a  street  or  a  road  to  look  out 
for  passing  vehicles,  as  it  is  for  the  drivers  of  those  vehicles  to  be  vigi- 
lant in  not  running  against  persons  crossing.  Cotton  v.  Wood,  8  C.  B. 
(N.  S.)  568.     See  2^ost,  tit.  Ways. 

§  11.  Fences.  See  ante,  Vol.  3,  tit.  Fences.  And  see  post,  684, 
§  17. 

§  12.  Fire.  One  who  designedly  sets  tire  to  any  thing  upon  his 
own  premises  must  use  ordinary  care  to  avoid  injury  thereby  to  the 
property  of  another.  FiUiter  v.  Phijppa/i'd,  11  Q.  B.  347;  Dewey  v. 
Leonard,  14  Minn.  153.  And  it  has  been  held  that  a  man  who  negli- 
gently sets  fire  on  his  own  land,  and  keeps  it  negligently,  is  liable  to 
an  action  at  common  law  for  any  injury  done  by  the  spreading  or  com- 
munication of  the  fire  directly  from  his  own  land  to  the  property  of 
another,  whether  through  the  air  or  along  the  ground,  and  whether  he 
might  or  might  not  have  reasonably  anticipated  the  particular  manner 
and  direction  in  which  it  is  actually  communicated.  Higgins  v.  Dewey, 
107  Mass.  494 ;  S.  C,  9  Am.  Rep.  63.  See,  also,  Fahn  v.  Reichart, 
8  Wis.  255  ;  Well  v.  Roine,  etc..  Railroad  Co.,  49  N.  Y.  (4  Sick.) 
420 ;  S.  C,  10  Am.  Rep.  389  ;  Amriit  v.  Murrell,  4  Jones  (N.  C), 
323 ;  Cleland  v.  Thornton,  43  Cal.  437.  So,  if  a  party  makes  a  fire 
for  a  necessary  purpose,  upon  or  near  the  grounds  of  another,  but  neg- 
ligently leaves  it,  with  combustible  material  about  it,  and  the  fire 
s]3reads  and  destroys  adjacent  property,  the  party  building  the  fire  is 
liable  for  the  damages  thereby  occasioned.  Id.  See  Calkins  \.  Barger, 
44  Barb.  424. 

The  burning  of  a  fallow  and  of  superincumbent  combustible  matter 
on  tl\e  surface  is  of  frequent  necessity  in  husbandry,  and  is  a  lawful 
act,  unless  the  fire  be  set  at  an  improper  time  or  be  carelessly  managed. 
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Miller  v.  Martin,  16  Mo.  508  ;  Eanlon  v.  Ingram,  3  Iowa,  81 ;  Ilewey 
V.  Nourse,  54  Me.  256 ;  Gilson  v.  North  Grey,  etc.,  33  Upper  Can.  Q- 
B.  128 ;  Hays'  Administrator  v.  Miller,  6  Hun  (N.  Y.),  320  ;  S.  C. 
affirmed,  10  id,  xiv.  Ordinary  care  must  be  exercised  to  avoid  the 
spread  of  the  tire  upon  the  land  of  others,  but  tlie  mere  fact  tliat  tlie 
person  making  a  fire  did  not  constantly  watch  it  does  not  tend  to 
prove  negligence.  Calkins  v.  Barger,  Ir^t  Barb.  421.  The  burden  of 
proof  is  upon  the  party  complaining  to  show  negligence,  of  which  the 
fire  itself  is  no  evidence.  Bachelder  v.  Heagan,  18  Me.  32 ;  Tourtel- 
lott  V.  Rosehrooh,  11  Mete.  (Mass.)  460  ;  Hinds  v.  Barton,  25  N.  Y. 
(11  Smith)  544.  But  the  rule  is  otherwise  when  one  sets  fire  on  land 
which  does  not  belong  to  him,  in  which  case  the  burden  of  proof  is  on 
the  defendant  to  show  that  he  had  good  cause  for  firing  the  land  ;  and 
especially  is  this  so,  with  fire  started  on  prairies,  or  other  wild  lands - 
where  its  progress  is  likely  to  be  attended  with  great  destruction.  Fin- 
ley  V.  Langston,  12  Mo.  120.  And  see  Armstrong  v.  Cooley,  5  Gilm. 
(111.)  509. 

One  who  uses  a  steam  engine  on  his  premises  is  bound  to  the  nse  of  or- 
dinary care  in  confining  sparks,  especially  if  he  burns  wood.  The  want 
of  such  care  is  strong  evidence  of  negligence,  and  where  a  steam  engine 
was  used  without  putting  on  a  spark-catcher,  and  the  sparks  set  fire  to 
a  neighbor's  farm  buildings,  the  person  using  the  engine  was  held 
liable  fur  the  damage  done.  Teall  \.  Barton,  "^O^'Arh.  137;  S.  C. 
aflirmed,  25  N.  Y.  (11  Smith)  137. 

It  has  been  held  that  the  negligent  burning  of  a  house,  and  the 
spreading  of  the  fire  to  a  neighboring  house,  and  the  burning  thereof, 
do  not  irive  the  owner  of  the  last  house  a  cause  of  action  ao^ainst  the 
owner  of  the  liouse  in  which  the  fire  originated  ;  the  damage  in  such 
case  being  deemed  too  remote.  Ryan  v.  New  York  Central  Railroad^ 
35  N.  Y.  (8  Tiif.)  210.  So,  an  engine  on  a  railroad  negligently  set  fire 
to  a  house,  the  fire  from  the  house  communicated  to  another  at  some 
distance  from  it,  wliich  was  consumed  with  all  its  contents,  and  it  was 
held  that  the  railroad  comjjany  were  not  lial)le  for  damages  for  the  last 
l>uildiijg  and  its  contents.  Pennsylvania  R.  R.  Co.  v.  Kerr,  02  Penn. 
St.  353 ;  S.  C,  1  Am.  Rep.  431.  See,  also,  Macon  R.  R.  Co.  v.  Mc- 
Connell,  27  (ira.  481.  But  tliis  rule  is  not  adopted  by  the  courts  in 
some  of  the  States.  Thus,  it  is  held  in  Illinois,  if  fire  is  communicated 
from  a  railway  locomotive  to  the  house  of  A.,  and  thence  to  the  house 
of  B.,  it  is  not  a  conclusion  of  law  tliat  the  fire  sent  forth  by  the  loco- 
motive is  to  1)0  regarded  as  the  remote,  and  not  tlie  proximate  cause  of 
the  injury  to  B.,  but  a  question  of  fact,  to  be  determined  in  each,  case 
by  the  jury  under  the  instructions  of  the  court.     Fent  v.  Toledo,  etc.y 
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Railway  Co.^  59  111.  349;  S.  C,  14  Am.  Rep.  13.  And  in  a  recent 
case  in  Kansas,  it  is  licld  that  where  two  fires  are  caused  by  sparks 
emitted  from  one  of  the  defendant's  engines,  and  neither  of  the  fires 
is  kindled  on  the  land  of  the  plaintiff,  but  each  is  kindled  on  the 
land  of  a  differen  owner,  and  these  two  fires  spread,  finally  unit- 
ing, and  then  pass  over  the  property  of  several  lauded  proprietors  and 
finally  reach  the  plaintiff's  property  three  and  a  half  to  four  miles  dis- 
tant from  where  the  fires  were  first  kindled,  and  there  do  the  damage 
of  which  the  plaintiff  complains,  the  damage  is  not  too  remote  to  be 
recovered.  Atchison,  eto.^  R.  R.  Co.  v.  Stanford,  12  Kans.  354 ;  S. 
C,  15  Am.  Rep.  362.  See,  also,  Kellogg  v.  Chicago,  etc.,  Railway  Co., 
26  Wis.  223  ;  S.  C.y.  7  Am.  Rep.  69 ;  Pennsylvania  R.  R.  Co.  v.  Ilojjc, 
80  Penn.  St.  373;  S.  C,  21  Am.  Rep.  100  ;  Perley  \.  Eastern  R.  R. 
Co.,  98  Mass.  414 ;  Henry  v.  Southern  Pacific  R.  R.  Co.,  50  Cal. 
176. 

A  railroad  company,  having  no  express  authority  to  use  steam  or 
other  power  involving  the  use  of  fire,  is  held  liable  for  the  escape  of 
fire  from  its  engines,  without  respect  to  the  question  of  negligence, 
Jones  V.  Festiniog  Railway  Co.,  L.  R.,  3  Q.  B.  733.  And  this  is  so  by 
statute  in  some  of  the  States  in  the  case  of  chartered  railroad  compa- 
nies. See  Stearns  v.  Atlantic,  etc.,  R.  R.  Co.,  46  Me.  95  ;  Ilooksett 
V.  Concord,  etc.,  R.  R.  Co.,  38  N.  11.  242 ;  Ingersoll  v.  Stockhridge, 
etc.,  R.  R.  Co.,  8  Allen,  438.  But  in  the  absence  of  a  statute  impos- 
ing the  liability,  a  railroad  company,  authorized  by  its  charter  to  use 
steam  power,  is  not  liable  for  injuries  unavoidably  produced  by  keep- 
ing fire  for  the  purpose  of  generating  steam,  Burlington,  etc.,  R.  R. 
Co.  v.  Westover,  4  Neb.  268  ;  Freemantle  v.  Londori,  etc..  Railway  Co., 
10  C.  B.  (N.  S.)  89 ;  Vaughan  v.  Tqf  Vale  Railway  Co.,  5  Hurlst.  & 
N.  679.  And  where  a  party  seeks  to  recover  on  account  of  injuries 
caused  by  fire  communicated  from  its  engines,  the  burden  of  proof  is 
upon  him  to  show  negligence  in  the  company.  Philadelphia,  etc.,  R. 
R.  Co.  V.  Yerger,  73  Penn.  St.  121 ;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Paramore,  31  Ind.  143.  Negligence  on  the  part  of  the  company  will 
not  be  presumed  from  the  mere  fact  of  injury.  McCummons  v.  Chi- 
cago, etc..  Railway  Co.,  33  Iowa,  187.  But  see  Burke  v.  Louisville, 
etc.,  R.  R.  Co.,  7  Ileisk.  (Tenn.)  451 ;  S.  C,  19  Am.  Rep.  618 ;  Coale 
V.  Hannibal,  etc.,  R.  R.  Co.,  60  Mo.  227.  Thus,  where  the  injury 
complained  of  was  caused  by  the  engine's  coals  being  emptied  upon  the 
track,  and  this  act  was  found  to  be  necessary,  and  to  have  been  care- 
fully done,  it  was  held  that  the  plaintiff  could  not  recover.  McC ready 
V.  South  Carolina  R.  R.  Co.,  2  Strobh.  (S.  C.)  356.  But  where  coals, 
negligently  dropped  from  the  defendant's  locomotive,  set  fire  to  the 
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ties  imder  its  track,  and  from  thence  spread  through  the  defendant's 
premises  and  ran  into  the  plaintiff's  woodland  adjoining,  and  burnt  and 
damaged  the  wood  and  soil,  the  plaintiff'  was  held  to  be  entitled  to  re- 
cover for  the  damages  sustained.  Welb  v.  J^ome,  etc.,  R.  R.  Co.,  3 
Lans.  (N.  Y.)  453  ;  S.  C.  affirmed,  49  N.  Y.  (4  Sick.)  420 ;  10  Am.  Rep. 
389.  See,  also,  McCoun  v.  New  York  Central,  etc.,  R.  R.  Co.,  <6%  Barb* 
338.  So,  the  neglect  to  use  a  "  spark-extinguisher  "  is  held  to  he  per  se 
negligence.  Anderson  v.  Cape  Fear  Steamboat  Co.,  64  N.  C.  399.  It 
has  likewise  been  held  that  a  railroad  company  is  bound  to  keep  its  track 
and  contiguous  land  clear  of  materials  likely  to  be  ignited  from  sparks 
issuing  from  its  locomotive  properly  constructed  and  driven.  Salmon  v. 
Delaware,  etc.,  R.  R.  Co.,  9  Yroom  (N.  J.),  5  ;  S.  C,  20  Am.  Rep.  356 ; 
Troxler  v.  Richmond,  etc.,  R.  R.  Co.,  74  N.  C.  377.  On  the  other 
hand,  it  has  been  ruled  in  Illinois,  that  the  owners  of  lands  contiguous 
to  railroads  are  as  much  bound  to  keep  their  lands  free  from  dry  grass 
and  weeds  as  the  railroad  company  is  on  its  roadway ;  and  that  unless 
it  appears  that  the  negligence  of  the  compau}^  is  greater  than  that  of 
the  land-owner,  the  latter  cannot  recover  for  injuries  by  fire  thus  aris- 
ing. Rlinois  Central  R.  R.  Co.  v.  Nunn,  51  111.  78 ;  Ohio,  etc., 
R.  R.  Co.  V.  Shanefelt,  47  id.  497.  And  that  it  is  not  negligence 
per  se  for  a  railway  company  to  permit  standing  grass  and  weeds  to 
remain  on  its  right  of  way,  see  Kansas  Pacific  R.  R.  Co.  v.  Butts,  7 
Kans.  308 ;  Smith  v.  Hannibal,  etc.,  R.  R.  Co.,  37  Mo.  288 ;  Henry 
v.  Southern  Pacific  R.  R.  Co.,  50  Cal.  176  ;  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Nelson,  51  Ind.  150.  It  is  held  by  the  supreme  court  of  the 
United  States  that  whether  the  destruction  of  property  by  fire  coiiimu- 
nicated  by  a  locomotive  was  the  result  of  negligence  on  the  part  of  a 
railroad  company,  depends  upon  the  facts  shown  as  to  whether  or  not 
it  used  such  caution  and  diligence  as  the  circumstances  of  the  case  de- 
manded, or  prudent  men  ordinarily  exercise,  and  not  upon  the  usual 
conduct  of  other  companies  in  the  vicinity.  Grand  Trunk  R.  R.  Co. 
V.  Richardson,  1  Otto  (U.  S.),  454.  . 

§  13.  Gas  companies.  A  gas  company,  engaged  in  the  business  of 
manufacturing  gas,  and  in  supplying  it  to  its  customers,  is  bound  to 
exercise  a  degree  of  care  and  skill  proportioned  to  the  danger  incident 
to  the  business.  Pottstawn  Gas  Co.  v.  Murphy,  39  Penn.  St.  257  ; 
Hipkins  V.  Birmitujham  Gas  Co.,  6  Ilurlst.  &  N.  250.  Thus,  a  gas- 
light company,  in  lighting  a  city,  is  bound  to  supply  pipes  of  sufficient 
strength  to  stand  all  lawful  uses  which  may  1)C  made  of  the  public 
streets  through  which  they  pass,  and  is  responsible  for  all  damages 
resulting  from  the  breaking  of  the  pipes  in  consequence  of  such  use. 
Brown  V.  New  York  Gas  Light  Co.,  Anth.  N.  P.  (N.  Y.)  351.     So, 
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where  pipes  are  broken  by  any  cause  and  the  company  is  notified  and 
negligently  delays  repairing  them,  and  damage  ensues,  the  company 
is  responsible.  Id. ;  Mose  v.  Ilasthujs,  etc..  Gas  Co.^  4  Fost.  &  F. 
324.  See  Holly  v.  Boston  Gas  Light  Co.,  8  Gray,  123.  A  gas  com- 
pany is  likewise  answerable  for  injury  arising  from  the  escape  of 
noxious  smells  in  the  process  of  manufacture  and  from  the  percolation 
of  gas  and  refuse  from  the  works  through  the  ground  into  adjoining 
land  or  water  {Pottstown  Gas  Co.  v.  Murphy,  39  Penn.  St.  257) ;  and 
it  is  no  defense,  in  such  case,  to  show  that  the  injury  was  aggravated 
by  other  causes.  Sherman  v.  Fall  River  Iron  Co.,  5  Allen,  213  ; 
Brown  V.  Illius,  27  Conn.  84.  So,  if  there  be  a  defect  in  the  appara- 
tus furnished  by  a  gas  company  and  an  injury  arises  partly  from  that 
cause  and  partly  from  the  negligence  of  a  stranger,  the  company  is, 
nevertheless,  liable.  Burrows  v.  March  Gas  and  Coke  Co.,  L.  R.,  5 
Exch.  67;  S.  C,  1  Eng.  E,ep.  202;  Schermerhom  v.  Metropolitan 
Gas  Light  Co.,  5  Daly  (N.  Y.),  144.  But  it  is  otherwise  if  the  injury 
be  the  result  of  mismanagement  by  a  stranger,  provided  the  apparatus 
is  sound.     Flint  v.  Gloucester  Gas  Light  Co.,  9  Allen,  552. 

A  gas  company  is  held  liable  for  damages  occasioned  by  the  negli- 
gence of  its  servants  in  any  work  done  by  them  with  a  view  to  the 
benefit  of  the  company,  although  such  negligent  work  be  performed 
about  property  not  belonging  to  the  company.  Thus,  where  the  de- 
fendant (a  gas  company)  being  informed  that  gas  was  esca])ing  in  the 
cellar  of  an  occupied  house,  sends  its  employee  to  ascertain  the  location 
of  the  leak,  and  the  person  so  sent,  by  lighting  a  match  in  the  cellar, 
causes  an  explosion,  by  which  the  plaintiff  is  injured,  such  employee, 
although  acting  for  the  benefit  of  the  occuj^ants  of  the  house  as  well  as 
of  the  defendant,  is  the  agent  of  the  defendant  only  and  the  defendant  is 
liable  for  his  negligence.  Lannen  v.  Albany  Gas  Light  Co.,  46  Barb. 
264 ;  S.  C.  affirmed,  44  N.  Y.  (5  Hand)  459. 

§  14.  Highways.  In  England,  a  common  law  obligation  to  main- 
tain and  repair  highways,  enforceable  by  indictment,  rests  upon  the 
parishes.  See  Bex  v.  Fastrington,  5  Ad.  &  El.  765  ;  Rex  v.  Liver- 
pool, 3  East,  86 ;  Parsons  v.  St.  Matheio's,  etc.,  Vestry,  L.  R.,  3  C. 
P.  56 ;  Gibson  v.  Mayor  of  I^reston,  L.  P.,  5  Q.  B.  218.  And  see 
l^hillipsw.  Commonwealth,  44  Penn.  St.  197.  In  this  country,  the 
obligation  to  construct  and  maintain  highways  is  wholly  statutory,  and 
where  no  such  obligation  is  imposed  by  statute,  no  remedy  for  its 
violation  can  be  had  at  the  suit  of  a  private  ])arty.  Thus,  it  is  held 
that  towns  in  this  country  do  not  succeed  to  the  duty  of  repairing 
highways  in  consequence  of  any  special  correspondence  between  their 
nature,  organization  and  functions,  and  those  of  parishes  in  England ; 
YoL.  IV.— 85 
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but,  if  at  all,  it  must  be  because  by  our  statutes  certain  powers  are 
given  to,  and  certain  duties  imposed  upon,  towns  or  rather  upon  their 
officers,  in  regard  to  roads,  and  because  the  making  and  repairing  of 
roads  is,  to  a  considerable  extent,  accomplished  through  town  organiza- 
tions. Morey  v.  Neiofane^  8  Barb.  645.  See,  also,  Chidsey  v.  CanUm^ 
17  Conn.  475 ;  PeopU  v.  Commissioners  of  IligJnoays^  7  Wend. 
474;  Oliver  v.  City  of  Worcester,  102  Mass.  490;  S.  C,  3  Am. 
Rep.  4^5.  It  has,  however,  been  said  in  a  case  in  New  Hamp- 
shire, that  by  unmemorial  custom  and  independently  of  any  statute 
that  has  been  preserved,  the  towns  in  that  State  have  been  held  liable 
to  keep  in  repair  the  highways  within  their  limits,  and  that  for  neg- 
lect of  that  duty  common  law  remedies,  Ijotli  of  a  pubHc  and  a  private 
character,  have  existed,  and  those  of  a  public  character  at  least,  put  in 
force  from  a  very  early  period.  Wheeler  v.  Troy^  20  N.  11.  77.  And 
in  a  very  recent  case  in  that  State  it  is  held  that  the  owner  of  land 
adjoining  a  highway  may  maintain  an  action  at  common  law  against 
the  town  to  recover  damage  caused  to  his  land  by  the  fault  or  negli- 
gence of  the  town  in  not  building  and  maintaining  "the  road  in  a 
reasonably  suitable  and  proper  manner.  Gihtian  v.  Laconia,  55  N. 
H.  130 ;  S.  C,  20  Am.  Eep.  175. 

In  the  New  England  States,  the  general  duty  of  building  and  keep- 
ing highways  in  repair  is  imposed  by  statute  upon  towns,  and  they  are 
declared  to  be  liable  in  damages  to  any  one  who  suffers  injury  through 
their  neglect  of  such  duty.  See  Stanton  v.  Springfield,  12  Allen,  566  ; 
Providence  v.  Clajpp,  17  How.  (U.  S.)  161 ;  Peck  v.  Ellsworth,  36 
Me.  393.  Such  is  also  the  law  in  "Wisconsin.  See  Kitredye  v.  Mil- 
waukee, 26  Wis.  46;  Draper  v.  Town  of  I  ronton,  42  Wis.  696.  But 
in  the  other  States,  the  duty  is  usually  imposed  upon  independent  public 
officers,  elected  for  that  purpose,  or  the  duty  is  voluntarily  assumed  by 
incorporated  cities  and  villages,  as  one  of  their  charter  obligations. 
See  ante,  tit.  Municipal  Corporations.  In  some  cases  the  duty  is  as- 
sumed by  private  parties  as  a  condition  of  a  grant  of  a  franchise,  such 
as  turn])ikes,  plank-roads,  toll-bridges,  etc.  In  such  case,  the  lial)ility 
to  pay  tolls  is  a  consideration  for  the  undertaking  on  the  part  of  the 
owners  of  the  franchise  to  furnish  a  safe  road  for  the  use  of  the  traveler, 
as  an  equivalent.  Davis  v.  Lamoille  County  Plank  Poad  Co.,  27  Yt. 
602;  Stanton  v.  Proprietors  of  Haverhill  Bridge,  47  id.  172,  181; 
Townsend  v.  Susquehanna  Turnpike  Co. ,  6  Johns.  90 ;  Parnaby  v. 
Lancaster  Canal  Co.,  11  Ad.  &  El.  223,  243;  Waterford,  etc..  Turn- 
pike Co.  V.  Peo2)le,  9  Barb.  161.  In  some  of  the  States,  turnpike 
companies  are  by  statute  made  liable  for  all  damages  happening  to 
travelers  from  want  of  repair  of  their  roads.     And  under  such  a  stat- 
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ute,  a  turnpike  company  becomes  an  insurer  of  the  safe  condition  of  its 
road,  and  is  liable  for  injuries  even  from  latent  defects  therein.  Yale 
V,  JIai/ipden,  etc.,  Turnjpike  Co.,  18  Pick.  357.  But  at  common  law, 
the  proprietors  of  turnpikes,  plank-roads,  etc.,  are  bound  to  exercise 
only  ordinary  care  in  the  maintenance  of  their  highways.  Grigsby  v. 
Chappell,  5  Rich.  (S.  G.)  Law,  443 ;  Bridge  Company  v.  Williams,  9 
Dana  (Ky.),  403.  So,  in  general,  a  municipal  corporation  is  only 
bound  to  exercise  ordinary  care  and  vigilance  in  keeping  the  streets 
within  its  limits  in  a  safe  condition  {McGinity  v.  Mayor,  etc..  of 
New  York,  5  Duer  [N.  Y.],  674) ;  and  negligence  must  be  affirma- 
tively shown.  Id. ;  Parker  v.  City  of  Cohoes,  10  Hun  (N.  Y.),  531. 
But  where  towns  are,  by  statute,  made  absolutely  liable  in  damages  for 
all  injuries  occasioned  by  any  want  of  repair,  or  by  any  obstructions  or 
defects  in  their  highways,  it  is  only  necessary,  in  an  action  to  recover 
for  injuries  occasioned  by  the  defective  condition  of  a  highway,  to 
prove  the  existence  of  the  defect,  and  that  the  injury  was  occasioned 
thereby.  If  there  be  a  defect  in  the  road,  however  small,  which  occa- 
sions an  injury,  the  party  injured  using  common  and  ordinary  care,  the 
town  is  liable.     Merrill  v.  Hampden,  26  Me.  234  ;  Uorton  v.  Ipswich, 

12  Cush.  488.  What  is  a  "  defect  or  want  of  repair  "  within  the  mean- 
ing of  the  term  as  used  in  such  a  statute,  is  a  question  of  fact  to  be 
determined  bv  the  jury,  under  the  instructions  of  the  court,  upon  the 
circumstances  of  each  particular  case.  Hutchinson  v.  Concord,  41  Yt. 
271 ;  Washburn  v.  Toion  of  Woodstock,  49  id.  503  ;  Hixon  v.  Loioell, 

13  Gray,  59  ;  Howard  v.  Me7idon,  117  Mass.  585  ;  Winship  v.  Enfield, 
42  N.  H.  197 ;  Draper  v.  Town  of  Tronton,  42  Wis.  696.  In  general, 
such  a  state  of  repair  in  a  road  as  would  free  a  town  from  exposure 
to  an  indictment  and  conviction,  would  protect  it  also  against  a  claim 
for  damages  for  an  injury  sustained  by  an  individual,  while  traveling 
thereon.     Merrill  v.  Hampden,  26  Me.  234. 

The  duty  of  towns  under  the  Maine  statute,  to  keep  their  highways 
"  safe  and  convenient"  is  not  conditioned  upon  the  performance  or  non- 
performance by  the  highway  surveyor  of  his  duty,  under  the  same 
statute,  to  keep  the  highways  "  passable."  Rogers  v.  Newport,  62  Me. 
101.  And  a  city  or  town  in  Massachusetts  is  not  exempted  from  liability 
for  a  defect  in  a  highway  occasioned  by  misconduct  or  negligence  in 
the  construction  or  repair  of  a  street  railway,  notwithstanding  the  stat- 
ute making  the  railway  company  liable  for  such  negligent  or  unskillful 
conduct.     Hawks  v.  Northampton,  116  Mass.  420. 

In  New  Jersey,  township  authorities  liable  to  indictment  for  neglect 
to  keep  highways  in  repair  may  file  a  bill  in  their  own  name,  to  restrain 
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a  corporation  from  rendering  such  highways  impassable.     £^aston,etc., 
JR.  R.  Co.  V.  Greenwich^  25  N.  J.  Eq.  565. 

In  the  absence  of  a  statute  making  the  liability  absolute,  a  municipal 
corporation  is  liable  only  for  a  failure  to  remedy  such  defects  in  a  side- 
walk as  may  be  detected  and  remedied  by  the  use  of  ordinary  care  and 
diligence.  Thus,  mere  knowledge  on  the  part  of  a  few  private  citizens 
of  a  latent  defect  in  a  sidewalk  is  not  sufficient  to  charge  the  city  with 
notice.     Kenyan   v.   Indianapolis.^  1    Wilson  (Ind.),   129.      And  see 

Water  Company  v.  Ware,  16  Wall.  566. 

In  New  York  it  is  well  settled  that,  in  the  case  of  a  village  or  city 
where  the  trustees,  or  common  council,  are  made  commissioners  of 
highways,  the  coq)oration  is  liable  for  their  negligence  in  not  keeping 
the  streets  and  sidewalks,  within  the  corporation  limits,  in  a  condition 
safe  for  the  use  of  passengers  thereon.  Thus,  it  is  the  duty  of  such 
municipal  authorities  to  see  that  the  sidewalks  are  kept  reasonably 
clear  of  ice  and  snow,  and  when  they  permit  such  an  accumulation 
thereof  as  to  constitute  an  obstruction  to  remain  an  unreasonable  length 
of  time,  to  the  danger  of  travelers,  the  corporation'  is  chargeable  with 
negligence  without  proof  of  actual  notice.  Todd  v.  City  of  Troy,  61 
Barb.  5S0  ;  S.  C.  affirmed,  61  N.  Y.  (16  Sick.)  506.  See,  also,  Hume 
V.  Maycrr  of  New  York,  9  Hun  (N.  Y.),  674.  And  see  ante,  tit. 
Municipal  Corporations,  under  which  head,  the  liability  of  such  cor- 
porations for  negligence  in  respect  to  streets  and  highways  is  fully 
discussed. 

Towns  are  not  generally  obliged  to  make  all  the  land  that  is  laid  out 
as  a  highway  passable,  but  they  are  bound  to  keep  the  margins  of  their 
highways  reasonably  safe.  And  although  the  town  will  not  be  respon- 
sible, if  a  traveler  voluntarily  diverge  from  the  traveled  path,  and  in- 
jury result,  yet,  if  he  be  forced  into  the  ditch  by  accident,  and  injury 
ensue  by  reason  of  an  obstruction  placed  there,  the  town  A\nll  be  liable. 

Wdley  V.  Portsmouth,  35  N.  li.  303  ;  Cassedy  v.  Town  ofStoMridfje, 
21  Yt.  391;  Foshay  v.  Glenhaven,  25  Wis.  288;  S.  C,  3  Am.  Rep. 
T3.  So,  if  a  town  {)ermits  a  tuni-out  to  exist  from  the  traveled  part 
of  its  highway  to  a  private  way,  over  adjoining  land,  with  all  the  char- 
acteristic marks  of  a  highway,  it  will  be  bound  to  keep  such  part  of 
the  turn-out  as  is  within  the  laid  out  limits  of  the  highway  in  suitable 
repair  for  the  travel  usually  passing  over  it.  Stark  x.  Lancaster,  57 
N.  II.  88.  And  in  general,  whatever  ]>ortion  of  the  way  a  traveler, 
in  the  exercise  of  due  care,  understands  to  be  designed  for  travel,  must 
be  so  considered,  and  the  town  will  be  held  liable  for  defects  therein. 
Sall'iaarsh  v.  Born,  56  id.  428. 

Towns  are  not  in  general  obliged  to  maintain  fences  merely  to  pre- 
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vent  travelers  from  straying  out  of  the  liighway.  Sparliawlc  v.  City  of 
Salem,  1  Allen,  30 ;  Chai?maii  v.  Coolx,  10  R.  I.  30-i  ;  14  Am.  Rep.  GS6 ; 
Sykes  v.  Pawlet,  43  Vt.  446  ;  S.  C,  5  Am.  Rep.  295.  But  tliey  are 
bound  to  erect  fences  or  railings  at  places  which  would  otherwise  be 
unsafe  or  inconv^enient  for  travelers  exercising  ordinary  care.  Collins 
V.  Dorchester,  6  Gush.  39G.  The  law  requires  highways  to  be  made 
safe  and  convenient  for  travelers,  and  where  in  traveling  near.tlie 
edge  of  the  way  there  is  danger  of  being  precipitated  down  an  em- 
bankment, or  into  an  excavation,  or  into  water,  a  railing  is  necessary 
to  render  traveling  on  the  highway  safe.  "Without  it  there  would  be 
immediate  danger,  and  for  this  reason  an  action  is  given  for  the  want 
of  a  sufficient  railing  as  well  as  for  a  defect  or  want  of  repair.  Kim- 
hall  V.  Bath,  38  Me.  219;  Norris  v.  Litchfield,  35  N.  H.  271;  Chi- 
cago V.  Gallagher,  44  111.  295 ;  Hyatt  v.  Rondout,  44  Barb.  385 ; 
^ard  V.  Town  of  North  Haven,  43  Conn.  148  ;  ^Yoods  v.  Groton, 
111  Mass.  357.  See  Iley  v.  Philadelphia,  9  Phil.  (Penn.)  166;  Hey 
V.  Philadelphia,  81  Penn.  St.  44;  22  Am.  Rep.  733.  In  general, 
whether  a  railing  or  a  light  at  any  part  of  a  road  is  necessary,  is  a 
question  of  fact  for  the  jury.  Leicester  v.  Town  of  Pittsford,  6  Vt. 
245 ;  Houfe  v.  Town  of  Fulton,  29  Wis.  296  ;  S.  C,  9  Am.  Rep. 
568. 

In  New  York,  a  highway  commissioner  negligently  left  a  highway 
bridge  which  he  had  constructed,  in  a  dangerous  condition,  and  it  was 
held  that  the  commissioner  having  undertaken  to  build  the  bridge,  was 
liable  for  negligence  in  its  construction,  to  those  injured  without  fault, 
although  sufficient  funds  had  not  been  put  into  his  hands  for  the  pur- 
pose of  building.  Rector  v.  Pierce,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  416. 
See,  also.  Lament  v.  Ilaight,  44  How.  1. 

To  render  a  town  or  city  liable  for  an  injury  sustained  on  a  highway 
it  must  have  been  sustained  by  a  traveler  (see  Smith  v.  City  of  Leav- 
enwoi'th,  15  Kan.  81),  and  the  defect  of  the  way,  either  alone  or  com- 
bined with  some  matter  of  pure  accident  for  which  the  traveler  was 
not  in  fault,  must  have  been  the  sole  cause  of  the  injury.  Hawes  v. 
Fox  Lake,  33  Wis.  438 ;  Baldioin  v.  Greenwoods  Turnpike  Co.,  40 
Conn.  238 ;  16  Am.  Rep.  33.  If  the  negligence  of  the  traveler  con- 
tributes, in  conjunction  with  the  defect,  to  produce  the  injury,  he  can- 
not recover  any  damages  he  may  have  sustained  therefrom.  Fallon  v. 
City  of  Bosto7i,  3  Allen,  38  ;  Farrar  v.  Greene,  32  Me.  574.  But  a 
traveler  on  a  higliway  is  only  bound  to  exercise  ordinary  care  and  cir- 
cumspection, according  to  the  circumstances  of  the  case,  to  avoid  injury 
from  defects  in  such  highway,  and  he  need  not  sliow  such  cal^  as  men 
of  great  caution  would  have  exercised,  in  order  to  entitle  himself  to 
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recover  for  irjuries  received  in  consequence  of  such  defects.  Houfe 
V.  Tmon  of  Fulton,  29  Wis.  296 ;  S.  C,  9  km.  Kep.  568.  Foot  pass- 
engers, and  those  driving  in  carriages,  have  equal  rights  in  the  streets 
of  a  city,  and  both  are  required  to  exercise  that  degree  of  care  and  pru- 
dence which  the  circumstances  of  the  case  demand.  Brooks  v.  Schwerin, 
54  N.  Y.  (9  Sick.)  343. 

Where  a  driver  attempts  to  pass  another  on  a  pubhc  road,  he  does 
so  at  his  peril  At  least,  he  must  be  responsible  for  all  damages  which 
he  causes  to  the  one  whom  he  attempts  to  pass,  and  whose  right  to  the 
proper  use  of  the  road  is  as  great  as  his,  unless  the  latter  is  guilty  of 
such  recklessness  or  even  gross  carelessness  as  would  bring  disaster 
upon  himself.  Avegno  v.  Hart,  25  La.  Ann.  235  ;  13  Am.  Kep.  133. 
See  ante,  665,  §  10.  But  it  is  held  to  be  the  duty  of  towns  in  Vermont, 
to  provide  for  the  safety  of  travelersiin  passing  teams  going  in  the  same 
direction,  and  to  construct  and  keep  their  highwaj^s,  at  places  which 
naturally  invite  the  attempt  to  pass,  reasonably  safe  for  that  purpose. 
Mochler  v.  Town  of  Shaftshury,  46  Vt.  580  ;  S.  C,  14  Am.  Kep.  634. 

Nor  is  the  duty  conlined  to  cases  of  absolute  necessity  on  the  part  of 
the  traveler,  but  it  has  been  extended  to  the  case  of  one  who  attempted 
to  pass  a  team  merely  for  the  purpose  of  keeping  in  company  with  a 
companion  who  had  driven  ahead.  Id.  And  see  Damon  v.  Scituate, 
119  Mass.  66 ;  20  Am.  Kep.  315. 

Only  the  same  degree  of  care  to  avoid  accidents  is  required  of  one 
passing  along  the  street  by  night  as  by  day,  although  in  the  former 
case  this  may  call  into  exercise  greater  caution  and  watchfulness. 
Stier  V.  City  of  OsTcaloosa,  41  Iowa,  353.  The  streets  and  sidewalks 
are  for  all  conditions  of  people,  and  all  have  the  right,  in  using  them, 
to  assume  that  they  are  in  good  condition,  and  to  regulate  their  con- 
duct upon  that  assumption.  Thus  a  person  may  walk  or  drive  in  the 
darkness  of  the  niglit,  relying  upon  the  belief  that  the  corporation  has 
performed  its  duty,  and  that  the  street  or  the  walk  is  in  a  safe  condi- 
tion. So,  one  whose  sight  is  dimmed  by  age,  or  a  near-sighted  person 
whose  range  of  vision  was  always  imperfect,  or  one  whose  sight  has 
been  injured  hy  disease,  is  each  entitled  to  the  same  rights,  and  may 
act  upon  the  same  assumption.  Damenport  v.  Mv^kman,  37  N.  Y. 
(10  Tiff.)  568  ;  affirming  S.  C,  10  Kosw.  20  ;  Peach  v.  City  of  Utica, 
10  Ilun  (N.  Y.),  477.  Though  greater  care  is,  perliaps,  required  of  h 
person  wliose  sight  is  defective,  than  is  required  of  persons  of  good 
sight.      Winn  v.  Lowell,  1  Allen,  177. 

To  maintain  an  action  for  damage  sustained  from  the  insufficiency  of 
a  road  of  bridge,  it  is  not  enough  for  the  plaintiff  to  show  that  the 
road  was  out  of  repair,  and  that  an  injury  has  been  sustained,  but  he 
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must  show  prima  facie^  at  least,  that  the  injury  was  occasioned  by  the 
defect.  Lester  \.  Tmon  of  Fittsford,^  Vt.  158.  And  see  Church 
V.  Oherry field,  33  Me.  460  ;  CoWim  v.  DorcJiester,  6  Gush.  396 ;  Sher 
man  v.  Kortright,  52  Barb.  267;  Quinlan  v.  City  of  Utica^  11  II un 
(N.  Y.),  217.     See  2>ost,  tit.  Ways. 

§  15.  Notaries  public.  A  notary  public  is  an  officer,  known  to  the 
law  merchant,  and,  of  consequence,  to  the  common  law,  of  which  it  is 
a  part  And  the  creation  of  the  office  of  notary  public  by  statute 
authorizes  the  officer  to  act  in  the  form  prescribed  by  the  common  law, 
if  no  other  form  is  prescril)ed  which  can  be  followed.  Kirksey  v.  Bates, 
7  Port.  (Ala.)  529.  Sec  Commercial  Bank  of  Kentucky  v.  Varnum, 
49  N.  Y.  (4  Sick.)  269.  In  this  country,  the  chief  functions  of  a  notary 
are,  to  note  and  protest  bills  of  exchange,  to  note  and  draw  \\\)  ship 
protests,  and  all  other  protests  which  are  customary  according  to  the 
usage  of  merchants.  Shearm.  &  Redf.  on  Neg.,  §  423.  And  see  Parker 
V.  Lowrie,  6  Watts  &  S.  (Penn.)  507 ;  Williamson  v.  Turner,  2  Bay 
(S.  C.),  410  ;  Schneider  v.  Cochrane,  9  La.  Ann.  235.  In  addition, 
notaries  are  generally  authorized  to  administer  oaths  and  affirma- 
tions, and  to  take  acknowledgments  of  deeds  and  other  instruments. 
See  Bours  v.  Zachariah,  11  Cal.  281  ;  ICx  parte  Mallinkrodt,  20 
Mo.  493  ;  Crom  v.  Angell,  14  Mich.  340  ;  Ada7ns  v.  Wright,  14 
Wis.  408.  A  notary  holds  himself  out  to  the  world  as  a  per- 
son competent  to  perform  the  business  connected  with  his  office. 
By  accepting  the  office,  and  entering  upon  the  discharge  of  the 
duties,  he  contracts  with  those  who  employ  him  that  he  will  perform 
such  duty  with  integrity,  diligence,  and  skill.  Fogarty  v.  Finlay,  10 
Cal.  239.  And,  like  other  ministerial  officers,  he  is  liable  in  damages 
to  any  person  specially  injured  by  his  omission  to  perform,  or  by  his 
unskillful  performance  of  a  ministerial  duty.  See  Kinnard  v.  Will- 
more,  2  Heisk.  (Tenn.)  619 ;  Hover  v.  Barkhoff,  44  N.  Y.  (5  Hand) 
113 ;  Saioyer  v.  Corse,  17  Gratt.  (Ya.)  230.  So,  the  statute  prescrib- 
ing the  powers  and  duties  of  notaries,  generally  declare  their  liability 
to  a  private  action  for  damages  resulting  from  negligence.  Scq  Fogarty 
V.  Finlay,  10  Cal.  239 ;  2  N.  Y.  Rev.  Stat.  284,  §'  48. 

In  the  protesting  of  bills  of  exchange,  notaries  are  usually  employed 
by  bankers,  and  it  is  the  settled  law  in  many  of  the  States  that  a 
banker  who  thus  employs  a  competent  notary  is  not  liable  for  the 
notary's  neglect  to  perform  his  duty.  See  Boiding  v.  Arthur,  34  Miss. 
41 ;  Jackson  v.  Union  Bank,  6  Harr.  &  J.  (Md.)  146  ;  East  Iladdam 
Bank  x.  Scovill,  12  Conn.  303;  Stacy  v.  J)a7ie  County  Bank,  12 
Wis.  629  ;  Fahens  v.  Mercantile  Bank,  23  Pick.  330 ;  Baldwin  v. 
Bank  of  Louisiana,  1  La.  Ann.  13.     But  see  Thompson  v.  Bank  of 
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S<yuth  Carolina,  3  Hill  (S.  C),  77 ;  Allen  v.  Merchants'  Bank,  22 
Wend.  215  ;  Ayrault  v.  Pacific  BanJc,  47  N.  Y.  (2  Sick.)  570  ;  S.  C,  7 
Am.  Rep.  489.  In  the  case  last  cited,  a  bank  having  received  promissory 
notes  for  collection  when  due,  employed  a  notary  to  present  them  and 
to  give  notice  to  the  proper  pai-ties,  and  the  bank  was  held  liable  for 
any  negligence  of  the  notary  in  omitting  to  demand  payment  of  the 
maker,  or  to  give  notice  of  protest  to  the  indorsers.  See  ante,  Vol.  1, 
51G,  517. 

In  cases  of  foreign  bills  of  exchange,  it  is  a  well-settled  rnle,  that 
there  must  be  a  protest  of  the  bill  'by  a  notary  public,  in  all  places 
where  such  officer  is  at  hand.  And  it  is  likewise  held  that  the  present- 
ment and  demand  must  \)Q  made  in  person  by  the  same  notary  who 
protests  the  bill  ;  and  that  it  cannot  be  done  by  a  clerk,  nor  by  any 
other  person  as  his  agent,  though  he  be  also  a  notary.  Sa^'ider  v.  Brown, 

3  McLean  (C.  C),  481  ;  Chenowith  v.  Charnherlain,  6  B,  Monr.  (Ky;) 
60 ;  Donegan  v.  Wood,  49  Ala.  242 ;  S.  C,  20  Am.  Rep.  275  ;  Onon- 
daga Bank  v.  Bates,  3  Hill  (N.  Y.),  53  ;  Commercial  Bank  v.  Barks- 
dale,  36  Mo.  563.  The  protest  is  to  be  evidence  of  facts  stated  in  it, 
of  which  the  notary  is  supposed  to  have  2>^^'^onal  knov/ledge,  and 
credit  is  given  to  his  official  statements  by  the  commercial  world  on 
the  faith  of  his  public  and  official  character.  Id. ;    Warnick  v.   Crane, 

4  Denio,  460. 

In  England,  it  is  customary  for  the  clerks  of  notaries  to  present 
bills,  whether  foreign  or  inland,  for  acceptance  or  payment,  the  notary 
afterward  noting  the  })resentment  and  preparing  his  ]>rotest.  See 
Brooke,  Office  of  Notary  (3d  ed.),  71,  128.  And  it  is  held  in  New 
York  that,  in  an  action  against  a  notary  for  neglect  to  make  present- 
ment and  demand,  evidence  that  it  is  the  common  and  universal  usage 
at  the  place  where  the  bill  was  payable  for  notaries'  clerks  to  make 
such  presentment  and  demand  is  proper  and  admissible.  Qoinmercial 
Bank  of  Kentucky  v.  Varmim,  49  N.  Y.  (4  Sick.)  269. 

A  notary  is,  in  general,  liable  for  a  loss  occasioned  by  his  negligence 
in  failing  to  discharge  his  duty  in  protesting  and  delivering  or  mailing 
notices  of  ])rotest  as  required  by  law.  But  in  order  to  fix  such  lia- 
bility, the  loss  must  be  shown  to  have  been  on  account  of  the  want  of 
skill  or  diligence  on  the  part  of  the  notary.  lie  is  not  liable  in  a 
matter  in  which  judicial  construction  was  necessary  to  enable  him  to 
know  what  was  his  duty.  Neal  v.  Taxjlor,  9  Bush  (Ky.),  380.  So, 
a  notary,  to  whom  a  draft  is  given  for  protest,  is  bound  to  follow  tlie 
instructions  given  him ;  it  is  not  his  duty  to  determine  whether  or  not 
the  draft  should  be  protested  on  a  certain  day.  He  is  not  guilty  of 
negligence  in  proceeding  according  to  the  instructions  of  the  bank 
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giving  him  the  draft  to  protest,  and  is  not,  therefore,  liable  to  any 
person  for  any  damage  resulting  from  the  presentation  of  tlie  draft  on 
the  wrong  day,  Cwnmercial  Bank  of  Kentucky  v.  Varnum,  7  Ilun 
(N.  Y.),  236.  Nor  can  a  party  recover  from  a  notary  for  having 
neglected  to  protest  a  note  legally,  when,  by  his  own  laches,  he  has 
put  it  out  of  his  power  to  subrogate  the  notary  to  his  rights  as  they 
existed  at  the  date  of  protest.  ETntnerling  v.  Graham^  14  La.  Ann. 
389.  And  see  Franklin  v.  Smith,  21  Wend.  624 ;  Beed  v.  Darlmy- 
ton,  19  Iowa,  349. 

§  16.  Physicians  and  surgeons.  In  England,  before  the  passage 
of  the  Medical  Act  (Stat,  of  21  &  22  Vict.,  c.  90),  a  physician  could 
not  maintain  an  action  for  his  fees  {Charley  v.  Bolcot,  4  T.  R.  317) ; 
though  it  was  held  that  he  might  recover  for  professional  services  on 
a  special  contract.  Veitch  v.  Russell,  3  G.  &  D.  198 ;  S.  C,  3  Q.  B. 
928;  Carr.  &  M.  362;  Att.-Gen.  v.  Eoyal  College  of  Physicians,  1 
Johns.  &  H.  561.  He  was  supposed  to  render  his  services  from  purely 
philanthropic  motives,  and  he  was,  accordingly,  held  liable  for  his 
negligence  only  to  the  extent  to  which  one  is  liable  who  renders  a 
gratuitous  service.  See  Gibbon  v.  Bucld,  2  Hurlst.  &  Colt.  92.  But 
a  surgeon  or  apothecary  has  always  been  held  subject  to  the  usual 
rules  of  liability.  See  Scare  v.  Prentice,  8  East,  348 ;  Slater  v. 
Baker,  2  Wils.  359 ;  Kanneu  v.  McMullen,  Peake,  59. 

No  such  distinction  has  ever  existed  in  this  country,  and  physicians  of 
all  grades  may  maintain  actions  for  their  fees  {Judah  v.  McNamee,  3 
Blackf.  [Ind.]  269 ;  Alder  v.  Buckley,  1  Swan  [Tenn.],  69) ;  and  a 
physician  or  surgeon,  in  the  performance  of  his  professional  duties,  is 
liable  for  all  injuries  resulting  from  the  want  of  ordinary  diligence, 
care  and  skill.  Graham  v.  Gantier,  21  Tex.  Ill ;  McNevins  v.  Loioe, 
40  111.  209  ;  Craig  v.  Chambers,  17  Ohio  St.  253  ;  Hathorn  v.  Rich- 
7nom.l,  48  Vt.  557 ;  Hesse  v.  Enippel,  1  Mich.  (N.  P.)  109.  To  render 
him  liable,  it  is  not  enough  that  there  has  been  a  less  degree  of  skill 
than  some  other  medical  men  might  have  shown,  or  a  less  degree  of  care 
than  even  he  himself  might  have  bestowed ;  nor  is  it  enough  that  he 
himself  acknowledged  some  degree  of  want  of  care ;  there  must  have 
been  a  want  of  competent  and  ordinary  care  and  skill,  and  to  such  a 
degree  as  to  have  led  to  a  bad  result.  Rich  v,  Pierpoint,  3  Fost.  & 
F.  35.  And  see  Wood  v.  Glapp,  4  Sneed  (Tenn.),  65  ;  West  v.  Martin, 
31  Mo.  375.  Where  one  holds  liimself  out  to  the  public  as  a  physi- 
cian and  surgeon,  the  law  implies  a  promise  and  a  duty  on  his  part  that 
he  will  use  reasonable  skill  and  diligence  in  the  treatment,  and  for  the 
cure  of  those  who  may  employ  him.  Patten  v.  Wig  gin,  51  Me.  594 ; 
Branner  v.  Stor7nont,  9  Kans.  51 ;  Carpenter  v.  Blake,  50  N.  Y.  (5 
YoL.  lY.—  86 
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Sick.)  696 ;  Reynolds  v.  Graves,  3  Wis.  416.  But  he  does  not  under- 
take, at  all  events,  that  he  will  perform  a  cure,  nor  does  he  undertake 
to  use  the  highest  possible  degree  of  skill.  Lanphwr  v.  Phij)os, 
8  Carr.  &  P.  475  ;  Ilaire  v.  Reese,  7  Phil.  (Penn.)  138.  If  more 
than  reasonable  skill  and  diligence  is  expected,  it  must  be  expressly 
stipulated  fur.  McCandless  v.  3icWha,  22  Penn.  St.  261.  But  in 
judging  of  the  degree  of  skill  required  in  any  given  case,  it  is  held  that 
regard  is  to  be  had  to  the  advaiiced  state  of  the  profession  at  the  time. 
Id.;  Smothers  v.  Ilanhs,  Z-^  Iowa,  286 ;  S.  C,  11  Am.  Kep.  141; 
Almond  v.  ^igent,  34  Iowa,  300 ;  S.  C,  11  Am.  Eep.  147.  The 
physician  is  bound  to  be  up  to  the  improvements  of  the  day,  for  the 
patient  is  entitled  to  the  benefit  of  these  increased  lights.  Id.  But  he 
cannot  try  experiments  with  his  patients  to  their  injury.  Patten  v. 
Wiggin,  51  Me.  594. 

It  has  been  said  that  when  the  service  is  rendered  gratuitously 
the  physician  is  only  liable  for  gross  negligence.  Ritchey  v.  West,  23 
111.  385.  But  a  person  injured  by  the  negligence  of  a  medical  man  is 
entitled  to  his  remedy  against  him  for  the  injury,  although  the  con- 
tract for  the  services  of  the  medical  man  was  made  with  a  friend  of  the 
person  neglected.     Gladwell  v.  Steggall,  5  Bing.  N.  C.  733. 

It  is  competent  for  a  physician  and  his  patient  to  enter  into  such  a 
contract  as  they  think  fit,  limiting  the  attendance  to  a  longer  or  shorter 
period,  or  to  a  single  visit  if  they  please ;  and  if  there  be  no  such 
limitation,  the  physician  may  discontinue  his  attendance  at  liis  elec- 
tion, by  giving  reasonable  notice  of  his  intention  to  do  so.  But  if  he 
be  sent  for  at  the  time  of  an  injury  by  one  whose  family  physician  he 
has  been  for  years,  the  eifect  of  his  responding  to  the  call  will  be  an 
engagement  to  attend  to  the  case  so  long  as  it  requires  attention, 
unless  he  gives  notice  to  the  contrary,  or  is  disclmrged  by  the  patient ; 
and  he  is  bound  to  use  ordinary  care  and  skill,  not  oidy  in  his  attend- 
ance, but  in  determining  when  it  may  be  safely  and  properly  discon- 
tinued. Ballou  V.  Prescott,  64  Me.  305.  And  see  Todd  v.  Myers, 
40  Cal.  357. 

Although  a  physician  or  surgeon  assumes  to  exercise  the  ordinary 
care  and  skill  of  his  profession,  and  is  liable  for  injunes  resulting  from 
his  failure  to  do  so,  yet,  if  his  patient  neglects  to  obey  tlie  reasonable 
instructions  of  the  physician  or  surgeon  and  therel)y  contributes  to  the 
injury  complained  of,  he  cannot  recover  for  such  injury.  Geiselman 
V.  Scott,  25  Ohio  St.  86.  See,  also,  McCandless  v.  Mc  Wha,  22  Penn. 
St.  261 ;  /faire  v.  Reese,  7  Phil.  (Penn.)  138. 

The  law  also  requires  of  a  dentist  a  reasonable  degree  of  skill  and 
care  in  his  professional  operations,  but  he  will  not  be  heM  answerable 
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for  injuries  arising  from  his  want  of  the  highest  attainments  in  his 
profession.  Simonds  v.  Henry,  39  Me.  155.  And  it  is  held  that  a 
dentist  or  pliysician  using  chloroform  or  other  anaesthetic  agent  is  only- 
bound  to  look  to  the  natural  and  probable  effects,  and  is  not  answera- 
ble for  results  arising  from  the  peculiar  condition  or  temperament  of 
the  patient,  of  which  he  has  had  no  knowledge.  Boyh  v.  Winsloto,  5 
Phil.  (Penn.)  136.  It  has,  however,  been  said,  that  a  physician  about 
to  administer  an  anaesthetic,  is  bound  to  inform  himself  as  to  the  con- 
dition of  the  patient's  heart,  lungs  or  other  organs,  which,  if  diseased, 
would  warn  a  prudent  physician  against  the  administration  of  that 
beneficent  agency.  Shearm.  &  Redf.  on  Neg.,  §  439.  And  see  Jones 
V.  Fay,  4  Post.  &  F.  525. 

In  an  action  against  a  physician  or  surgeon  for  an  injury  sustained 
by  reason  of  alleged  unskillful  and  careless  treatment,  the  burden  of 
proof  is  on  the  plaintiff,  to  show  a  want  of  proper  knowledge  and  skill ; 
but  this  may  be  shown  by  simple  evidence  of  the  mode  of  treatment 
pursued  by  the  defendant  in  the  casein  question.  Zeighton  v.  Sargent^ 
31  N.  H.  119.  See  Baird  v.  Morford,  29  Iowa,  531.  In  such  an 
action,  the  plaintiff  is  not  entitled  to  recover  any  thing  on  account  of 
pain  and  suffering  caused  by  the  injury,  but  only  for  such  additional 
pain  and  suffering  as  is  produced  by  the  negligence  or  want  of  skill  of 
the  defendant  in  the  treatment.      Wenger  v.  Ocdder,  78  111.  275. 

That  a  husband  may  recover  damages  from  a  physician  for  unskilh 
ful  and  negligent  treatment  of  his  wife,  by  which  he  has  been  sub- 
jected to  expense  and  deprived  of  her  society,  see  Mowry  v.  Chaney, 
43  Iowa,  609. 

It  is  the  duty  of  druggists  to  know  the  properties  of  the  medicine 
which  they  vend,  and  to  employ  such  persons  as  are  capable  of  discrim^ 
inating  and  compounding  according  to  prescription.  Fleet  v.  Hollen- 
hemp,  13  B.  Monr.  (Ky.)  227.  And  if  an  apothecary's  clerk,  in  filling  a 
physician's  prescription,  delivers  a  poison  instead  of  a  harmless  drug, 
through  gross  negligence,  whereby  the  person  taking  it  is  caused  great 
suffering  and  serious  injury,  the  latter  has  a  right  of  action  at  common 
law,  for  damages  against  the  apothecary.  Hansford  v.  Payne,  11 
Bush  (Ky.),  380  ;  Norton  v.  Sewall,  106  Mass.  143 ;  S.  C,  8  Am. 
Eep.  298*^;  anU,  vol.  2,  103,  475. 

It  has  been  held  that  paper  may  be  removed  from  the  walls  of  rooms 
in  which  small-pox  patients  have  been  sick,  if  in  the  opinion  of  the 
attending  physician  it  has  become  so  soiled  and  besmeared  with  small-pox 
virus  as  to  make  its  removal  necessary  to  prevent  the  spread  of  small- 
pox ;  and  an  action  cannot  be  sustained  by  the  owner  of    the  building 
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against  a  physician  for  advising  or  directing  sucli  removal.     Seavey  v. 
Preble,  6-i  Me.  120. 

§17.  Railroads.  See  j>ost,  tit  Baib'oads.  As  to  their  liability  for 
negligence  in  the  carriage  of  goods  or  passengers,  see  ante,  Yol.  2,  tit. 
Carriers.  See  ante,  663,  §  7  of  the  present  article,  and  a7ite,  tit.  Master 
and  Servant.  As  to  liability  for  negligence  in  use  of  lire,  see  ante,  669, 
§  12. 

When  there  exists  no  statutory  regulations  defining  the  duties  of 
railway  companies  in  respect  to  fencing,  they  come  within  the  common- 
law  rule,  and  are  under  no  obligations  to  make  or  maintain  fences  be- 
tween their  road  and  the  adjoining  lands.  Noi'theastern  R.  R.  Go.  v. 
SiTieath,  8  Rich.  (S.  C.)  Law,  185 ;  Toledo  R.  R.  Co.  v.  WieJcery,  4A. 
111.  76  ;  Lord  v.  Wormwood,  29  Me.  282  ;  Knight  v.  Ntio  Orleans,  etc., 
R.  R.  Co. ,  15  La.  Ann.  105  ;  Coy  v.  Utica,  etc.,  R.  R.  Co.,  23  Barb.  643  ; 
Yandergrift  v.  Delaware  R.  R.  Co.,  2  Iloust.  (Del )  297.  See  Macon, 
etc.,  R.  R.  Co.  V.  Baher,  42  Ga.  305  ;  Mobile,  etc.,  R.  R.  Co.  v.  Wil- 
liams, 53  Ala.  595.  But  a  railway  company  is  bound  to  use  every  reason- 
able care  to  prevent  cattle  from  straying  on  the  line  of  its  road.  Bux- 
ton V.  Northeastern  Railway  Co.,  L.  II.,  3  Q.  B.  549.  And  if  cattle 
are  upon  the  track,  whether  lawfully  or  unlawfully  there,  and  are  injured 
or  killed  through  the  inexcusable  negligence  of  the  company's  servants, 
the  company  will  be  held  liable.  Indianapolis,  etc.,  R.  R.  Co.  v.  Cald- 
wtll,  9  Ind.  397;  Aycock  v.  Wilmington,  etc.,  R.  R.  Co.,  6  Jones' 
(N.  C.)  L.  231 ;  Louisville,  etc.,  R.  R.  Co.  v.  Ballard,  2  Mete.  (Ky.) 
177  ;  Trout  v.  Va.  <&  Tenn.  R.  R.  Co.,  23  Gratt.  619  ;  Cleaveland  v. 
Chicago,  etc.,  R.  R.  Co.,  35  Iowa,  220.  See  North.  Penn.  R.  R.  Co. 
v.  Rchman,  49  Penn.  St.  101 ;  Galpin  v.  Chicago,  etc.,  R.  R.  Co.,  19 
"Wis.  604;  Quimby  v.  Vermont  Central  R.  R.  Co.,  28  Vt.  387;  Mobile 
etc.,  R.  R.  Co.  V.  Hudson,  50  Miss.   572. 

Railroad  companies  are  iiow  generally  required  by  statute  to  fence 
their  tracks,  and  to  erect  and  maintain  cattle  guards  at  road  crossings, 
in  default  of  which  the  company  is  made  responsible  for  all  injuries 
inflicted  by  its  agents  or  engines  upon  animals,  whether  by  negligence 
or  not.  See  Staats  v.  Hudson  River  R.  R.  Co.,  33  How.  (N.  Y.)  139  ; 
S.  C,  4  Al)b.  Ct.  App.  287 ;  Purdy  v.  New  Ym-k,  etc.,  R.  R.  Co., 
61  N.  Y.  (16  Sick.)  353 ;  Gorman  v.  Pacific  R.  R.  Co.,  26  Mo.  441  ; 
NorrU  v,  Androscoggin  R.  R.  Co.,  39  Me.  273 ;  McCall  v.  Cham- 
berlain, 13  Wis.  637;  Buxton  v.  Northeastern  Railway  Co.,  L.  R.,  3 
Q.  B.  549  ;  Pittslmrgh,  etc..  Railway  Co.  v.  Methven,  21  Ohio  St.  586. 
And  tlie  liability  of  the  company  commences  as  soon  as  it  takes  posses- 
sion of  the  land  upon  wliich  the  road  is  to  be  laid  {Ilolden  v.  Rutland, 
etc.,  R.  R.  Co.,  30  Yt.  297;    Gardner  v.  Smith,   7  Mich.  410.     See 
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Toledo^  etc.,  B.  R.  Co.  v.  Miller,  45  111.  42) ;  and  it  extends  to  all 
kinds  of  animals  that  would  be  kept  from  the  track  by  an  ordinary- 
fence,  without  reference  to  the  question  whether  they  are  large  enough 
to  tiirow  a  train  off  the  track  when  run  over  by  it.  Indianapolis,  etc., 
R.  R.  Co.  V.  Marshall,  27  Ind.  300.  And  see  Bessant  v.  Great  West- 
ern Railway  Co.,  8  C.  B.  (N.  S.)  368 ;  Chicago,  etc.,  R.  R.  Co.  v. 
Utley,  38  111.  410.  But  a  fence  need  not  be  so  constructed  as  to  keep 
out  dogs.    Wilson  v.  Wilmington,  etc.,  R.  R.  Co.,  10  Rich.  (S.  C.)  L.  52. 

The  duty  to  make  involves  the  duty  to  maintain  fences,  gates  and  cattle 
guards.  If  these  are  suffered  to  go  to  decay,  or  by  accident  are  broken 
down  so  as  to  allow  the  passage  of  cattle,  etc.,  through  or  over  them, 
and  are  not  repaired  within  a  reasonable  time  ;  or  if  they  are  opened, 
and  are  allowed  to  remain  open  unnecessarily,  the  railway  company  is 
absolutely  liable  for  injuries  to  cattle  entering  through  the  breach. 
Bartlett  v.  Dubuque,  etc.,  R.  R.  Co.,  20  Iowa,  188  ;  McDowell  v. 
New  York  Central  R.  R.  Co.,  37  Barb.  195  ;  Brown  v.  Milwaukie^ 
etc.,  R.R.  Co.,  21  Wis.  39  ;  Spinner  v.  New  York  Central,  etc.,  R.R.Co.-, 
6  Hun  (N.  Y.),  600.  But  reasonable  or  ordinary  diligence  only  is  required 
of  railroad  companies  in  this  respect  (Illinois  Central  R.  R.  Co.  v.  Swear- 
ingen,  47  111.  206  ;  Robinson  v.  Ch'and  Trunk  Railway  Co.,  32  Mich. 
322) ;  and  they  are  allowed  a  reasonable  time  within  which  to  make 
repairs.  Id. ;  Toledo,  etc.,  R.  R.  Co.  v.  Daniels,  21  Ind.  256  ;  Antisdel 
v.  Chicago,  etc.,  R.  R.  Co.,  26  Wis.  145 ;  S.  C,  Y  Am.  Rep.  44.  *  So, 
as  it  would  be  impracticable  for  a  railroad  company  to  keep  a  constant 
watch  of  every  gate  and  every  rod  of  fence  along  the  line  of  its  road, 
it  is  but  reasonable  to  require  of  the  proprietors  along  the  road,  when 
defects  have  actually  come  to  their  knowledge,  to  make  suitable 
efforts  to  apprise  the  company  of  such  defects ;  and  if  they  fail  to 
do  so,  they  cannot  recover  for  any  damage  which  they  may  sustain  by 
reason  of  such  defects  {Poler  v.  New  York  Central  R.  R.  Co.,  16  N. 
Y.  [2  Smith]  476),  unless  the  defects  were  known  to  some  agent  of  the 
company  whose  duty  it  M'as  to  communicate  the  information  to  the 
proper  ofhcers  having  charge  of  such  matters!  Indianapolis,  etc.,  R. 
R.  Co.  V.  Truitt,  24  Ind.  162.  And  see  Davis  v.  Chicago,  etc.,  R. 
R.  Co.,  40  Iowa,  292. 

In  England,  and  in  some  of  the  American  States,  the  benefit  of  the 
statutes  is  confined  to  the  owners  or  occupants  of  land  immediately 
adjoining  a  railroad ;  and  hence,  the  company  is  not  bound  to  fence 
out  cattle  straying  upon  a  highway  running  next  to  and  parallel  with 
the  railroad  {Ricketts  v.  East  India  Docks,  etc..  Railway  Co.,  12  C. 
B.  160 ;  Towm  v.  Cheshire  R.  R.  Co.,  21  N.  H.  363  ;  JEames  v.  Salem, 
etc.,  R.  R.  Co.,  98  Mass.  560  ;  Jackson  v.  Rutland,  etc.,  R.  R.  Co.,  25 
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Vt.  150) ;  but  it  is  otherwise  as  it  respects  cattle  lawfully  upon  "the 
highway.  Midland  Railway  Co.  v.  DayJcvn,  17  C.  B.  126.  It  is  the 
settled  law  under  the  statute  of  Yermont,  that  if  cattle  are  unlawfully 
on  the  land  adjoining  a  railroad,  the  owner  cannot  recover  for  injuries 
sustained  by  reason  of  their  escape  through  a  defective  fence  upon  the 
road.  Bemis  v.  Connecticut^  etc.,  H.  R,  Co..,  42  Vt.  375  ;  S.  C,  1  Am. 
Eep.  339.  And  so,  under  the  statute  of  New  Hampshire.  Mayhem^y  v. 
Concord,  etc.,  R.  R.  Co.,  47  N.  H.  391 ;  Giles  v.  Boston,  etc.,  R.  R. 
Co.,  55  id.  552.  But  in  most  of  the  States  the  benefit  of  the  statutes  ex- 
tends to  all  owners  of  cattle,  although  they  are  not  adjoining  proprietors, 
and  it  does  not  appear  how  or  whence  the  cattle  came  upon  the  road. 
Brown  v.  Providence,  etc.,  R.  R.  Co.,  12  Gray,  55;  JVew  Albany, 
etc.,  R.  R.  Co.  V.  Aston,  13  Ind.  545  ;  Ishell  v.  Ifeio  York,  etc.,  R.  R. 
Co.,  27  Conn.  393 ;  Purdy  v.  New  York,  etc.,  R.  R.  Co.,  61 N.  Y.  (16 
Sick.)  353.  Under  the  statutes  of  Alabama  a  railroad  company  is  liable 
for  injuries  to  stock  when  they  result  from  the  negligence  of  its  servants 
or  agents,  whenever  and  wherever  it  may  occur.  If  the  injury  occurs  at 
or  near  any  public  road  crossing,  or  any  regular  depot  or  stopping-place,  or 
within  the  corporate  limits  of  any  town  or  city,  or  because  of  an  obstruc- 
tion which  could  or  ought  to  have  been  perceived,  no  degree  of  dili- 
gence will  excuse  the  company  from  liability,  unless  all  the  requirements 
of  the  statute  have  been  observed.  In  either  case,  the  injury  being 
known,  the  burden  of  proof  is  on  the  railroad  company  to  acquit 
itself  of  negligence,  or  to  show  a  compliance  Avith  the  statute.  Mo- 
bile,  etc.,  R.  R.  Co.  v.  Williams,  53  Ala.  595, 

The  owner  of  land  adjacent  to  a  railway,  who  has  agreed  to  erect  and 
keep  in  repair  fences  between  his  property  and  the  road  cannot  re- 
cover for  injuries  to  stock  occasioned  by  want  of  a  fence,  or  for  defects 
therein.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Smith,  16  Ind.  102  ;  Warren 
V.  Keokuk,  etc.,  R.  R.  Co.,  41  Iowa,  484.  But  such  a  contract  be- 
tween the  land-owner  and  the  company  does  not  release  the  latter 
from  its  liability  to  others  than  the  owner,  although  it  may  look  to 
him  for  indemnity  for  losses  occasioned  by  his  failure  to  construct 
or  repair  the  fence.  Id.  Where  a  railroatl  company  binds  itself 
by  contract  with  the  owner  of  the  land,  to  fence  its  road  through 
his  land,  tlie  company  is  not  liable,  under  such  a  contract,  for  inju- 
ries suffered  by  cattle,  unless  its  servants  have  been  negligent  in 
some  other  respect  than  in  the  omission  to  maintain  the  fence.  Drake 
v.  Philadelphia,  etc.,  R.  R.  Co.,  51  Penn.  St.  240  ;  Joliet,  etc.,  R.  R. 
Co.  v.  Jones,  20  111.  221 ;  Fernow  v.  Puhuqiie,  etc.,  R.  R.  Co.,  22  Iowa, 
528.  It  may  be  added  that  a  mere  grant  by  a  land-owner,  of  a  right 
of  way  to  a  railroad  company,  docs  vnA  impose  the   right   to   fence 
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upon  either  party ;  and  the  company  is  not  responsible  for  the  de- 
struction of  cattle  straying  upon  its  road,  unless  it  is  shown  that  such 
destruction  was  caused  by  the  wanton  and  reckless  negligence  of  its 
agents.     Louisville y etc. ^  R.   R.  Co.  v.  Milton^  14   B.  Monr.  (Ky.)  61. 

So,  if  the  owner  of  an  animal  knowingly  permits  it  to  stray  upon 
the  track  of  a  railroad  at  a  point  where  it  cannot  be  legally  fenced,  and 
it  is  killed,  he  cannot  recover  unless  the  animal  was  killed  by  the  gross 
negligence  or  willfulness  of  the  railroad  company.  Jeffersonville,  etc., 
R.  R.  Co.  V.  Ruber,  42  Ind.  173;  Jcffersonville,  etc.,  R.  R.  Co.  v. 
Underhill,  48  id.  389.  Tims,  at  stations  and  sidings  where  freights 
or  passengers  are  received  or  discharged,  railroad  qompanics  are  not 
required  to  fence  their  tracks ;  nor  are  they  liable  to  pay  for  cattle 
that  may  wander  upon  the  track  at  such  places,  and  be  killed  without 
negligence  on  the  part  of  the  company.  Indianapolis,  etc.,  R.  R.  Co. 
V.  Christy,  43  id.  143.  See  Toledo,  etc.,  R.  R.  Co.  v.  Owen,  43  id.  405  ; 
Galena,  etc.,  R.  R.  Co.  v.  Grijjiii,  31  111.  303 ;  Bowman  v.  Troy,  etc., 
R.  R.  Co.,  37  Barb.  516.  And  whether  or  not  contributory  negli- 
gence would  be  a  defense  to  an  action  for  an  injury  arising  from  the 
failure  of  a  railroad  company  to  fence  as  required  by  statute  (see 
Shepard  v.  Buffalo,  etc.,  R.  R.  Co.,  35  N.  Y.  [8  Tiff.]  641 ;  Peoria, 
etc.,  R.  R.  Co.  V.  Champ,  75  111.  577),  it  is  well  settled  that  such  neg- 
ligence may  defeat  an  action  for  an  injury  arising  from  the  failure  of 
the  company  to  maintain  in  repair  such  a  fence,  once  built.  Jones  v. 
Sheboygan,  etc.,  R.  R.  Co.,  42  Wis.  306  ;  Lawrence  v.  Milwaukee,  etc., 
R.  R.  Co.,  id.  322;   Chicago,  etc.,  R.  R.  Co.  v.  Seirer,  60  111.  295. 

In  Maryland  and  in  Georgia  non-fencing  is  only  prima  facie  evi- 
dence of  negligence  {Keech  v.  Baltimore,  etc.,  R.  R.  Co.,  17  Md.  32 ; 
Macon,  etc.,  R.  R.  Co.  v.  Dwvis,  13  Ga.  68) ;  hence,  in  those  States, 
the  owner  of  cattle  cannot  recover  for  injuries  to  them,  if  the  railroad 
company  disproves  negligence  on  its  own  part  or  proves  contribiitory 
negligence  on  the  owner's  part. 

In  an  action  against  a  railroad  company,  based  on  its  common-law 
liability  for  negligently  killing  or  injuring  animals,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  injury  occurred  by  reason  of  a 
want  of  ordinary  care  upon  the  part  of  the  defendant  or  its  employees. 
Proof  of  the  injury  alone  will  not  entitle  him  to  recover.  Mobile,  etc., 
R.  R.  Co.  V.  Hudson,  50  Miss.  572 ;  Schnier  v.  Chicago,  etc.,  R.  R. 
a>.,  40  Iowa,  337.  See  Roof  \.  Railroad  Co.,  4:  S.  C.  61 ;  Mobile, 
etc.,  R.  R.  Co.  v.  Williams,  53  Ala.  595. 

In  the  absence  of  any  statute  limiting  the  rate  of  speed  of  railway 
trains,  no  conceivable  rate  is  evidence  of  negligence  per  se.  Artz  v. 
C,  R.  I.  <&  P.  R.  R.  Co.,  44  Iowa,  284;  Maker  v.  Atlantic,  etc.,  R. 
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Co.,  64  Mo.  267 ;  Sharrod  v,  London,  etc.,  Railway  Co.,  4  Excli.  580. 
And  see  Zeigler  v.  Railroad,  5  S.  0.  221.  Bat  see  Massoth  v.  Dela- 
ware, etc.,  Canal  Co.,  64  N.  T.  (19  Sick.)  524,  where  it  is  held  that, 
irrespective  of  aiij  ordinance  or  law  regulating  the  speed  of  railroad 
trains  at  crossmg.9,  the  running  at  an  excessive  rate  of  speed  is  negli- 
gence, and  if  a  collision  is  caused  thereby,  the  company  is  liable. 
Whether  the  rate  of  speed  is  excessive  or  dangerous  in  the  locality  is 
held  to  be  a  question  of  fact  for  the  jury.  "Whether  the  violation  of  a 
municipal  ordinance  regulating  the  rate  of  speed  is,  as  matter  of  law, 
negligence,  is,  in  the  same  case,  questioned.  See  Jetter  v.  JVeio  York, 
etc.,  R.  R.  Co.,  2  Keyes  (N.  Y.),  154 ;  S.  C,  2  Abb.  Ct.  App.  458.  But 
in  Maryland  it  is  held  that  if  a  railroad  company  does  not  conform  to  city 
ordinances,  providing  certain  safeguards  in  the  use  of  its  engines,  it  is 
not  in  the  lawful  pursuit  of  its  business,  and  is  responsible  for  any  in- 
jury which  it  may  occasion  if  the  party  injured  be  not  in  fault.  Balti- 
more, etc.,  R.  R.  Co.  V.  State,  29  Md.  252. 

At  a  railroad  crossing,  neither  the  travelers  upon  the  highway  nor 
the  railroad  company  have  an  exclusive  right  of  passage,  but  their 
rights  are  concurrent.  North  Penn.  R.  R.  Co.  v.  lleileman,  49  Penn. 
St.  60  ;  Pennsylvania  Co.  v.  Kriclc,  47  Ind.  368.  The  law  imposes 
upon  the  company  the  duty  of  making  a  signal  on  approaching  a  cross- 
ing [Indianapolis,  etc.,  R.  R.  Co.  v.  Stables,  62  111.  313) ;  but  while 
the  company  is  held  to  this  degree  of  care,  it  is  equally  the  duty  of  a 
person  crossing  the  track  of  a  railroad  to  be  on  his  guard,  and  to  see 
that  he  is  not  incurring  danger  to  himself  and  to  his  property.  Chi- 
cago, etc.,  R.  R.  Co.  V.  Hatch,  79  111.  137  ;  Pe?in.  R.  R.  Co.  v.  BeaU,  73 
Penn.  St.  504 ;  13  Am.  Rep.  753  ;  Leavenworth,  etc.,  R.  R.  Co.  v.  Rice^ 
10  Kan.  426;  StuUey  v.  London,  etc..  Railway  Co.,  L.  P.,  1  Exch.  13 ;  S. 
C,  4  Hurlst.  &  N.  83.  And  he  is  not  justified  in  omitting  to  look  and 
listen  for  approaching  trains,  because  the  company  omit  to  ring  the 
bell  or  sound  the  whistle.  JLzvens  v.  LJrie  Railway  Co.,  41  N,  Y, 
(2  Hand)  296 ;  Om'ton  v.  Erie  Raihoay  Co.,  45  N.  Y.  (6  Hand)  660 ; 
Toledo,  etc.,  Raihoay  Co.  v.  Shuckman,  50  Ind.  42 ;  Penn.  R.  R.  Co. 
V.  AcTcerrnan,  74  Penn.  St.  265.  So,  tlie  law  does  not  make  it  the 
duty  of  a  railroad  company  to  place  a  ilagman  or  watchman  at  highway 
or  street  crossings  to  warn  travelers.  BeisiegeVs  Case,  40  N.  Y.  (1 
Hand)  9  ;  Brown  v.  Milwaukee,  etc..  Railway  Co.,  22  Minn.  165  ; 
Stuhley  V.  London,  etc.,  Railway  Co.,  L.  P.,  1  Exch.  13.  And  where 
a  railroad  com])any  has  been  accustomed  to  keep  a  flagman  at  a  cross- 
ing, the  fact  of  his  absence  or  withdrawal  does  not  excuse  a  traveler 
from  the  charge  of  negligence  in  omitting  the  use  of  his  senses.  He 
has  no  right  to  interpret  the  absence  as  an  assurance  of  safety.     J/c- 
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Grath  V.  Nexo  Y(rrk  Central,  etc.,  R.  It.  Co.,  59  N.  Y.  (14  Sick.)  468 ; 
S.  C,  17  Am.  Rep.  359.     But  see  id.  3G3,  n. 

The  neglect  to  sound  tlie  whistle  or  to  ring  the  bell  of  a  locomotive 
engine  is  not,  of  itself,  such  negligence  as  will  justify  a  recovery  for 
damage  io  property  injured  upon  the  track.  Flattes  v.  Chicago,  etc., 
R.  R.  Co.,  35  Iowa,  220.  The  injury  must  be  shown  to  be  the  result 
of  the  omission,  or  a  neglect  of  the  duty  imposed  by  statute,  and  this  is 
to  be  determined  by  the  jury.  Indianapolis,  etc.,  R.  R.  Co.  v.  Black- 
inan,  63  111.  117;  Ilowenstein  v.  Pacific  R.  R.  Co.,  55  Mo.  33 ;  Metn- 
yUs  R.  R.  Co.  V.  Bihb,  37  Ala.  699.  See  Wakefield  v.  Cmm.,  et<^., 
R.  R.  Co.,  37  Yt.  330  ;  Augusta,  etc.,  R.  R.  Co.  v.  McElmim-ry,  24 
Ga.  75 ;  Pittshurg,  etc.,  R.  R.  Co.  v.  Earns,  13  Ind.  87. 

A  railroad  company  is  not  liable  for  an  injury  to  an  animal,  where 
the  escape  of  steam,  or  other  necessary  noise  made  by  an  engine  or 
a  train  causes  the  animal  to  take  fright,  and  the  injury  is  the  result  of 
the  fright.  Burton  v.  Philadelphia,  etc.,  R.  R.  Co.,  4  Ilarr.  (Del.) 
252;  Ohio,  etc.,  Railv:iay  Co.  v.  Cole,  41  Ind.  331 ;  Atchinson,  etc.,  R 
R.  Co.  V.  Loree,  4  Neb.  446.  But  if  the  fright  be  produced  by  noise 
unnecessarily  made,  the  company  is  liable  for  all  the  consequences. 
Manchester,  etc.,  Railway  Co.  v.  Fallarton,  14  C.  B.  (N.  S.)  54 ;  Ilill 
V.  Portland,  etc.,  R.  R.  Co.,  55  Me.  438 ;  Pennsylvania  R.  R.  Co.  v. 
Barnett,  59  Penn.  St.  259  ;  Culp  v.  A.  dh  iY  R.  R.  Co.,  17  Kan. 
475. 

The  rule,  that  any  person  who  goes  upon  a  railroad  track,  incau- 
tiously, or  without  using  all  reasonable  precaution  to  escape  injury,  as- 
sumes the  hazard,  and  if  injury  ensues,  is  without  remedy,  has  no  ap- 
plication to  a  case  where,  by  the  arrangement  of  the  company,  it  is 
made  necessary  for  passengers  to  cross  the  track  in  passing  to  and  from 
its  depot  to  its  trains.  Klein  v,  Jewett,  26  N.  J.  Eq.  474.  And  where 
a  railroad  company  has  created  extra  danger,  it  is  bound  to  use  extra 
precautions,  and  the  precautions  to  be  adopted  must  be  adequate  to  in- 
sure the  safety  of  every  passenger  who  exercises  ordinarj^  care.  Id. 

It  has  been  held  in  Tennessee,  that,  if  the  trains  of  one  railroad  com- 
pany, running  on  the  road  of  another  company,  be  under  the  exclusive 
control  of  the  servants  of  the  latter,  the  latter  is  liable  for  all  damages 
occurring  through  negligence.  But  if  the  servants  of  both  companies 
jointly  control  the  trains,  both  companies  are  liable.  JVashville,  etc., 
R.  R.  Co.  V.  Carroll,  6  Ileisk.  (Tenn.)  347.  And  see  Mills  v.  Orange, 
etc.,  R.  R.  Co.,  1  Mc Arthur,  285.  On  the  other  hand,  it  has  been 
held  that,  where  a  railroad  company  permits  other  companies  or  per- 
sons to  exercise  the  franchise  of  running  cars  drawn  by  steam  over  its 
road,  the  company  owning  the  road,  and  to  which  the  law  has  in- 
YoL.  lY.— 87 
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trusted  the  franchise,  is  liable  for  any  injury  done  through  negligence, 
the  same  as  though  the  company  owning  the  road  were  itself  running 
the  ears.  Macon^  etc.^  R.  R.  Co.  v.  Mayes.,  49  Ga.  355  ;  S.  C,  15 
Am.  Rep.  678.  So,  the  liability  of  a  corporation  owning  a  railroad, 
for  injm'ies  caused  by  negligence,  is  held  not  to  be  affected  by  the  fact 
that  the  corporation  have  leased  the  road,  and  it  is  operated,  at  the 
time  of  an  injury  so  caused,  by  the  lessees ;  nor  even  by  the  fact  that 
it  is  in  charge  of,  and  run  by  a  receiver,  unless,  perhaps,  when  his  pos- 
session and  control  are  exclusive.  Railroad  Company  v.  Brown,  17 
Wall.  445.  See  Klein  v.  Jewett,  26  N.  J.  Eq.  474.  It  is  held  in  New 
York,  that  a  railroad  company  which  has  parted  with  the  possession 
and  control  of  its  road  under  a  lease  thereof  to  another  company,  con- 
taining a  covenant  that  the  lessee  shall  keep  up  the  fences,  is  not  liable 
to  one  traveling  upon  a  highway,  for  damages  resulting  from  an  omis- 
sion of  the  lessee  to  repair  a  fence  which  was  in  good  order  at  the  time 
of  the  lease  and  surrender  of  possession.  Ditchett  v.  SpuyUn  Duyvil, 
etc.,  R.  R.  Co.,  67  N.  Y.  (22  Sick.)  425.  But  see  MaJimey  v.  AUom- 
tic,  etc.,  R.  R.  Co.,  63  Me.  68. 

By  statute,  in  some  of  the  States,  the  lessees  of  railroads  are  made 
liable,  equally  with  the  corporations  owning  the  tracks,  for  the  want  of 
fences.  See  Clement  v.  Cornfield^  28  Vt.  302 ;  Wy^nan  v.  Penobscot, 
etc.,  R.  R.  Co.,  46  Me.  162 ;  McCall  v.  Chamherlain,  13  Wis.  637; 
Traay  v.  Troy,  etc.,  R.  R.  Co.,  55  Barb.  529 ;  S.  C.  affirmed,  38  N. 
Y.  (11  Tiff.)  433.  In  Iowa,  where  two  railroad  companies  operate 
trains  on  the  same  road,  one  being  the  owner  and  the  other  a  lessee, 
each  is  liable  only  for  stock  injured  or  killed  by  its  trains,  by  reason  of 
the  road  being  unfenccd,  and  not  for  that  injured  or  killed  by  the 
trains  of  the  other.  Stephens  v.  Damcnport,  etc.,  R.  R.  Co.,  36  Iowa, 
327.  In  Illinois,  both  companies  are  held  responsible.  Toledo,  etc., 
R.  R.  Co.  v.  RumJjold,  40  111.  143.  While,  under  the  Indiana  statute, 
the  company  owning  a  railroad  is  lial)le  for  stock  killed  by  a  train  on 
the  road,  without  reference  to  the  company  or  ])ersons  who  may  have 
been  running  the  locomotive  or  cars  that  caused  the  injury,  and  such 
company  may  be  sued  alone.  Ft.  Wayne,  etc.,  R.  R.  Co.  v.  Iline- 
lamjh,  43  Ind.  354.  , 

In  Illinois,  it  is  held  to  be  negligence  in  a  railway  company  to  permit 
or  suffer  weeds  or  any  thing  else  to  grow  upon  its  right  of  way  to  such 
a  height  as  to  materially  obstruct  the  view  of  a  highway  crossing ;  and 
if  injury  results  to  stock  at  such  crossing,  that  might  liave  been  avoided 
but  for  such  obstruction,  the  company  will  be  liable.  Indianapolis, 
etc.,  R.  R.  Co.  V.  Smith,  73  111.  112. 


NEGLIGENCE.  691 

§  18.  Real  property.  It  is  a  general  principle  of  the  coramoTi  law, 
that  the  owner  of  real  y)roperty  is  bound  so  to  control  its  use  as  not  to 
produce  injury  to  others.  See  Earle  v.  Ilall,  2  Mete.  (Mass.)  353, 
He  is  not,  however,  to  be  restrained  in  the  prudent  and  reasonable  use 
of  his  land,  and  he  is  not  chargeable  with  the  negligent  acts  of  another 
in  doing  work  thereon,  unless  he  stands  in  the  character  of  employer 
to  the  one  guilty  of  the  negligence,  or  unless  the  work  as  authorized 
by  him  Avould  necessarily  produce  the  injuries  complained  of,  or  they 
are  occasioned  by  the  omission  of  some  duty  incumbent  upon  him. 
There  is  held  to  be  no  distinction,  \\\  this  respect,  between  an  owner  of 
real  and  of  personal  property,  and  the  former  is  held  to  no  stricter  liability 
for  the  negligent  use  and  management  of  his  real  estate,  or  of  negli- 
gent acts  upon  it  by  others,  than  is  the  latter  as  to  a  similar  use  (jf  his 
property.  Reedie  \.  London^  eU.,  Railway  Co.,  4  Exch.  244;  Butler 
V.  Hunter,  7  Hurlst.  &  N.  826  ;  RoUnsmi  v.  Wehh,  11  Bush  (Ky.), 
464 ;  McCafferty  v.  SpuyUn  Duijvil,  eU\,  R.  R.  Co.,  61  N.  Y.  (16 
Sick.)  178  ]  S.  C,  48  How.  44 ;  19  Am.  Rep.  267.  Thus,  it  is  held  in 
tlie  case  last  cited,  that  a  railroad  corporation  which  has  let  by  contract 
the  entire  work  of  constructing  its  road,  and  has  no  control  over  those 
employed  in  the  work,  is  not  liable  for  injuries  to  a  third  person,  occa- 
sioned by  negligent  acts  in  doing  the  work  of  those  thus  employed, 
such  as  blasting  in  a  manner  to  throw  rocks  upon  the  lands  of  another. 
And  see  King  v.  Livermore,  9  II un  (N.  Y.),  301. 

The  owner  may  use  his  land  in  such  reasonable  way  as  his  judgment 
shall  dictate,  either  by  making  excavations  or  superstructures  thereon, 
subject,  however,  to  the  implied  condition  that  he  shall  not  thereby 
interfere  with  his  neighbor  in  the  enjoyment  of  the  same  right  in 
respect  to  his  adjacent  land.  Each  is  entitled  to  have  his  soil  in  its 
natural  state  sustained,  Mdien  necessary,  by  the  lateral  support  of  the 
adjacent  soil  of  the  other,  but  neither  has  the  right  to  burden  the  land 
of  the  other  with  the  support  of  any  additional  weight,  as  that  would 
be  to  make  the  land  of  the  one  servient  to  that  of  the  other.  Steven- 
son V.  Wallace,  27  Gratt.  (Ya.)  77;  City  of  Quincy  v.  Jones,  76  111. 
231  ;  S.  C,  20  Am.  Rep.  243.  The  owner  of  a  building  standing 
upon  the  line  or  boundary  of  his  land  may,  however,  acquire  a  right  to 
the  lateral  support  of  the  same  from  the  soil  of  the  adjacent  owner  by 
contract  or  by  prescription,  and  this  riglit  will  constitute  a  burden  upon 
the  adjacent  property.  Id.  And  see  Yol.  2,  tit.  Easements.  But  see 
Mitchell  V.  Mayor  of  Rome,  49  Ga.  19  ;  S.  C,  15  Am.  Rep.  669.  In 
general,  however,  if  injury  is  sustained  to  a  building  in  consequence  of 
the  withdrawal  of  the  lateral  support  of  the  neighboring  soil  of  another, 
where  it  has  been  withdrawn  Avith  reasonable  skill  and  care  to  avoid 
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unnecessary  injury,  there  can  be  no  recovery.  Beard  v.  Murphy,  37 
Yt.  99  ;  McGuire  v.  Grant,  24  N.  J.  Law,  356  ;  Moody  v.  McClel- 
land, 39  Ala.  45  ;  City  of  Cincinnati  v.  Penny,  21  Ohio  St.  499  ;  S. 
C,  S  Am.  Rep.  73.  And  see  ante,  tit.  Injunctions.  But,  if  a  person, 
by  carelessness  in  making  an  excavation  in  his  own  ground,  causes  the 
fall  of,  or  injury  to  a  house  erected  on  the  land  adjoining,  he  is  liable 
in  damages  for  the  injur}-.  Baltimore,  etc.,  R.  R.  Co.  v.  Rearwy,  42 
Md.  117. 

The  owner  or  occupant  of  real  property  is  bound,  so  far  as  he  may 
be  able  to  do  so  by  the  exercise  of  ordinary  care,  to  keep  it  in  such 
condition,  that  it  will  not  by  any  insufficiency  for  the  puq^ose  to  which 
it  is  put  injure  any  adjoining  owner  or  occupant,  or  any  lawful  passer  by. 

White  V.  Phillips,  15  C.  B.  (N.  S.)  245 ;  Schwartz  v.  Gilmore,  45  111. 
455;  Mullen  v.  St.  John,  57  N.  Y.  (12  Sick.)  567;  15  Am.  Eep.  530. 
And  he  is  bound,  also,  to  use  care  and  diligence  to  keep  the  premises  in 

a  safe  condition  for  the  access  of  persons  who  come  thereon  by  his  in- 
\atation,  express  or  implied,  for  the  transaction  of  business.  Carleton  v. 
Franconia  Iron,  etc.,  Co.,  99  Mass.  216.  And  see  Indermanr  v.  Barnes, 
L.  It.,  2  C.  P.  311;  Ilohnes  v.  ^Northeastern  Railway  Co.,  L.  E..,  4 
Exch.  254.  But  a  proprietor  is  not  bound  to  make  his  premises  safe 
to  persons  entering  for  their  own  convenience  or  pleasure  without  his 
invitation,  or  without  inducement  by  the  use  to  which  he  has  appropri- 
ated them,  either  expressly  or  l)y  some  preparatory  adaptation  thereto 
which  would  naturally  and  reasonably  lead  persons  to  suppose  that 
they  might  properly  and  safely  enter.  Strauh  v.  Soderer,  53  Mo.  38. 
And  see  Nicholson  v.  Erie  Railway  Co.,  41  N.  Y.  (2  Hand)  525  ; 
ZoeUsch  V.  Tarlell,  10  Allen,  385 ;  GaiUret  x.  Pgerton,  L.  E.,  2  C.  P. 
371  ;  ante,  653,  §  1.  So,  it  has  been  said  that  a  landlord  who  lets  a  house 
in  a  dangerous  state  is  not  liable  to  the  tenant's  customers  or  guests  for 
accidents.  Rohh'ms  v.  Jones,  15  C.  B.  (N.  S.)  221,  240.  But  see  God- 
ley  V.  Ilaijerty,  20  Penn.  St.  387 ;  luiiser  v.  Ilirth,  46  How.  (N.  Y.) 
161 ;  S.  C,  4  Jones  &  Sp.  344.  And  in  a  recent  case  it  is  held  that 
the  mere  fact  that  the  owner  of  a  building  has  leased  it  does  not  ex- 
empt him  from  liability  for  a  personal  injury  occasioned  by  a  defect  in 
the  entrance-way  thereto,  left  in  its  original  construction.  Larue  v. 
Farren  Hotel  Co.,  116  Mass.  67.  And  %q>q,  Anderson  v.  Biclcie,  1  Eobt. 
(N.  Y.)  238  ;  S.  C,  17  Abb.  S3  ;  26  How.  105.  But  the  owner  of  a 
l)Uilding  with  whom  the  tenant  has  covenanted  "  to  make  all  needful 
and  proper  re])airs,  l)()tli  intfrnal  and  external,"  is  not  liable  to  a  person 
injured  by  a  fall  of  snow  and  ice  naturally  collected  on  the  roof,  which 
liy  due  precaution    the  tenant   might  have  prevented.     Leonard  v. 
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Storer,  115  Mass.  86  ;  15  Am.  Rep.  70.    And  see  Pretty  v.  Bickmore, 
L.  K,  8  C.  P.  401 ;  S.  C,  6  Eng.  R.  182. 

A  person  having  the  right  to  excavate  a  street  or  other  land  is  bound 
to  do  it  with  all  necessary  and  reasonably  practicable  skill  and  care, 
so  as  to  save  the  neighboring  proprietors  from  any  injurious  conse- 
quences, which,  by  overflow  or  otherwise,  might  result  from  changing 
the  natural  surface  of  the  ground,  and  if  he  does  not  use  such  skill  and 
care,  he  is  liable  for  damages.  Rau  v.  Minnesota,  etc.,  R.  R.  Co.,  13 
Minn.  442.  See,  also,  Livingston  v.  McDonald,  21  Iowa,  160 ;  Roh- 
inso7i  V.  Black  Diamond  Coal  Co.,  50  Cal.  160.  So,  one  who,  in  build- 
ing or  repairing  his  house,  obstructs  the  public  gutter  in  front  with 
building  materials,  is  liable  for  damage  caused  by  the  overflow  of  the 
water  from  very  heavy  rains  into  another's  cellar.  Ball  v.  Armstrong, 
10  Ind.  181.  And  the  occupant  of  upper  rooms  in  a  building  must  use 
in  the  conduct  of  his  business  such  care,  caution,  attention  and  discre- 
tion, as  an  ordinarily  prudent  man  would  put  forth  to  prevent  injury 
being  sustained  by  the  occupant  below,  from  water  or  other  substances 
leaking  through  into  the  rooms  of  the  latter.  Warren  v.  Kauffman,  2 
Phil.  (Penn.)  259 ;  Stapenliorst  v.  American  Manuf.  Co.,  46  How. 
(N.  Y.)  510  ;  S.  C,  15  Abb.  (N.  S.)  355  ;  4  Jones  &  Sp.  392 ;  Killion 
V.  Power,  51  Penn.  St.  429  ;  Blythe  v.  Proprietor,  etc.,  11  Exch.  781. 
And  see  Locust  Mountain,  etc.  v.  Gorvell,  9  Phil.  (Penn.)  247.  But 
If  he  exercise  such  care,  caution,  etc.,  he  is  not  liable.  Brown  v.  Elliott 
45  How.  (N.  y.)  182;  S.  C,  4  Daly,  329;  RudolphyN.  Fuchs,  44 
How.  (N.  F.)  155.  So,  one,  who  stores  water  on  his  own  land,  and  uses 
all  reasonable  care  to  keep  it  safely  there,  is  not  liable  to  an  action  for  an 
escape  of  the  water  which  injures  his  neighbor,  if  the  escape  be  caused 
by  an  agent  beyond  his  control,  such  as  a  storm,  Mdiich  amounts  to  vis 
major,  or  the  act  of  God,  in  the  sense  that  it  is  practically,  though  not 
physically,  impossible  to  resist  it.  Nichols  v.  Marsland,  L.  R. ,  10 
Exch.  255 ;  S.  C,  14  Eng.  R.  538.  The  proprietor  of  a  drain,  who 
uses  ordinary  care  and  prudence  in  closing  it,  is  not  liable  for  dama2:e 
caused  to  his  neighbor  by -the  sudden  overflow  of  the  drain  {Rockvjood 
V.  Wilson,  11  Gush.  221),  and  an  overflow,  caused  by  a  frost  more 
severe  than  had  been  known  for  twenty-five  years,  bursting  the  defend- 
ant's pipes,  was  held  to  afford  no  ground  of  action.  Blyth  v.  Pi^o- 
prietors,  etc.,  11  Exch.  781. 

A  man  may  make  an  excavation  on  his  own  land,  and  leave  it  un- 
guarded without  incurring  any  liability  to  strangers  passing  over  the  land 
who  may  be  injured  by  falling  into  it  {Bolch  v.  Smith,  7  Hurlst.  ^i; 
N.  736  ;  Jxnight  v.  Alert,  6  Penn.  St.  472 ;  Binks  v.  South  York- 
shire Railway  Co.,  3  Best  &  Sm.  244 ;  Rowland  v.  Vincent,  10  Mete. 
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[Mass.]  371),  unless  the  excavation  is  made  so  near  to  a  public  road  or 
■^av  as  to  constitute  a  public  nuisance.  Hounsell  v.  Smyth,  7  C.  B. 
(X.  S.)  731  ;  Yale  v.  Blus,  50  Barb.  358.  And  the  occupant  of  prem- 
ises was  held  not  to  be  liable  to  one  not  invited  thereon,  and  who, 
while  on  the  premises,  was  injured  by  falling  into  a  vat  of  boiling  liquor 
used  bj  the  defendant  in  the  usual  and  customary  way.  Victory  v. 
Baler]  67  N.  Y.  (22  Sick.)  366.  See,  also,  Pierce  v.  Whitcomh,  48  Yt. 
127  ;  S.  C,  21  Am.  Rep.  120.  But  see  Hydraulic  ^Yorks  Co.  v.  Orr, 
83  Penn.  St.  332.  It  is,  however,  regarded  as  culpable  negligence  for 
the  owner  of  land  to  leave  a  pit  or  other  excavation  in  such  an  un- 
guarded state  as  to  injure  a  person  having  a  right  to  be  upon  the  land, 
and  using  that  right  with  ordinary  care.  Williajns  v.  Groucott,  4  Best 
&  Sm.  149  ;  Chapman  v.  Rothwell,  1  El.  Bl.  &  El.  168.  And  if  the 
owner  places  a  spring  gun  on  his  premises,  or  does  other  like  acts  im- 
minently dangerous  to  human  life,  and  designed  to  endanger  it,  he 
may  be  held  responsible  even  to  a  trespasser.  Bird  v.  Holhrook,  4 
Bing.  628 ;  Ilooher  v.  Miller,  37  Iowa,  613 ;  S.  C,  18  Am.  Eep.  18  ; 
Chray  v.  Comhs,  7  J.  J.  Marsh.  (Ky.)  478 ;  State  v.  Moore,  31  Conn. 
479.  But  a  house  may  be  thus  protected  from  burglars.  Id.  And  in 
England,  it  has  long  been  usual  for  the  proprietor  of  land  to  place 
spring  guns  and  other  deadly  engines  upon  an  inclosure,  so  concealed 
as  not  to  be  seen,  to  wound,  kill  or  destroy  any  man  or  animal  that 
conies  upon  the  place ;  and  it  is  there  held  that  if  proper  notice  be 
given,  he  is  justified  in  inflicting  any  injury  on  men  or  animals,  tres- 
passing on  the  grounds,  even  to  the  taking  of  life.  Ilott  v.  Wilkes,  3 
Barn,  cfe  Aid.  304.     See  Johnson  v.  Patterson,  14  Conn.  1. 

There  is  held  to  be  no  implied  obligation  between  the  owners  of  dis- 
tinct parts  of  a  building,  which  will  enable  either  to  maintain  an  action 
against  the  other  for  mere  refusal  and  neglect  to  repair  his  tenement, 
whereby  the  plaintiff's  part  is  injured.  Pierce  v.  Dyer,  109  Mass. 
374;  12  Am.  Rep.  716. 

§  19.  Sheriff's.  A  sheriff,  or  other  like  officer,  charged  with  the  exe- 
cution of  process,  is  liable  in  a  civil  action  to  a  person  injured  by  his 
neglect  to  exercise  due  diligence  in  the  service  thereof,  ^yhite\.  Wil- 
cox, 1  Conn,  347 ;  Moulton  v.  Jose,  25  Me.  76 ;  Kinnard  v.  Willmore, 
2  Heisk.  (Tenn.)  619 ;  Ransom  v.  Ilalcott,  9  IIow.  (N.  Y.)  119  ;  S.  C, 
IS  Barb.  56.  And  a  sherift'  is  liable  for  all  official  neglect  or  miscon- 
duct of  his  deputy,  and  also  for  his  acts,  not  required  by  law,  where  he 
assumes  to  act  under  color  of  office.  Camphell  v.  Phelps,  17  Mass.  244  ; 
Mclntyre  v.  Trumhull,  7  Johns.  35.  But  he  is  so  liable  only  while 
the  relation  between  them  exists  {Blake  v.  Shaw,  7  Mass.  505),  and  he 
is  not  responsible  for  the  neglect  of  any  act  or  duty  which  the  law 
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does  not  require  the  deputy  officer  to  perform.  Clute  v,  Goodell,  2 
McLean  (C.  C),  193 ;  Harrirnan  v.  Wilkins,  20  Me.  93.  And  if  a 
deputy  sheriff  has  authority  from  the  creditor  to  manage  an  execution 
according  to  his  discretion,  the  sheriff  is  discharged  from  his  liability 
for  the  official  neglect  of  such  deputy.  FUichers  v.  Bradley^  12  Vt. 
22 ;  Samuel  v.  Commonwealth,  6  Monr.  (Ky.)  173.  And  see  Root  v. 
Wagner,  30  N.  Y.  (13  Tiff.)  9. 

An  action  would  not  lie  against  a  sheriff,  at  common  law,  for  not 
returning  an  execution  or  other  writ  {Commonwealth  v.  McCoy,  8 
Watts,  153 ;  Clark  v.  Foxcroft,  6  Me.  296) ;  but  in  most  of  the  States 
such  an  action  is  given  by  statute,  and  the  sheriff  is  made  prima  facie 
liable  for  the  whole  debt,  if  he  neglects  to  return  the  writ  within  the 
return  day.  McGregor  v.  Broion,  5  Pick.  170;  Swezey  v.  Lott,  21  N. 
Y.  (7  Smith)  481 ;  Moore  v.  Fli/yd,  4  Oreg.  101.  So,  if  the  sheriff 
make  a  false  return,  he  is  prima  facie  liable  to  the  creditor  for  the 
amount  of  the  debt  with  interest  {Goodrich  \.  Starr,  18  Yt.  227;  3fc- 
Arthur  V.  Pease,  46  Barb.  423) ;  and  he  is  liable  to  any  one  else, 
though  not  a  party  to  the  suit,  who  is  damaged  by  the  return.  Cozine 
V.  Walter,  55  N.  Y.  (10  Sick.)  304.  And  in  an  action  against  the  sheriff 
for  a  f^ilse  return,  it  does  not  lie  with  him  to  urge  that  the  plaintiff's 
judgment  is  invalid  under  the  bankrupt  act,  and  that,  therefore,  no  act 
done  under,  or  by  color  of  it  coukl  inure  to  the  plaintiff's  benefit. 
Watson  V.  Brennan,  7  Jones  &  Sp.  (N.  Y.)  81. 

If  a  sheriff  keeps  goods  levied  on  in  an  unsafe  place,  or  exposes  them 
to  destruction,  he  is  liable  for  the  damage  .  sustained.  Conover  v. 
Gate  wood,  2  A.  K.  Marsh.  (Ky.)  568;  Jenner  v.  Joliffe,^  Johns.  381. 
But  he  is  not  an  insurer  of  the  goods  {Price  v.  Stone,  49  Ala.  543) ; 
and  is  only  liable  for  the  same  degree  of  diligence  as  an  ordinary  bailee 
for  hire.  Bridges  v.  Perry,  14  Vt.  262  ;  Moore  v.  Westervelt,  27  N". 
Y.  (13  Smith)  234 ;  Kendall  v.  Morse,  43  N.  H.  553.  But  see  Ilart- 
lieb  V.  McLane,  44  Penn.  St.  510 ;  Browning  v.  Jlanfo7'd,  5  Denio, 
586.  A  sheriff,  who  has  levied  an  execution  upon  personal  property, 
and  has  been  deprived  of  the  possession  thereof  by  writ  of  replevin 
at  the  suit  of  a  claimant,  is  not  liable  for  the  debt  and  damages  on  the 
motion  of  the  judgment  creditor,  although  the  latter  has  given  him  a 
bond  of  indemnity.     Sioain  v.  Alcorn,  50  Miss.  320. 

A  sheriff  who  seizes  property  under  an  execution,  and  does  not  sell 
it  within  a  reasonable  time,  is  liable,  for  his  non -performance,  to  the 
party  injured,  uidess  he  has  a  legal  excuse.  State  v.  Herod,  6  Blackf 
(Ind.)  444 ;  Jacols  v.  Humphrey,  2  Cr,  &  M.  413  ;  Fisher  v.  Van- 
7neter,  9  Leigh  (Ya.),  18.  The  extent  of  the  liability  for  failing  to  sell  is 
the  value  of  the  property,  if  it  is  finally  lost  and  the  defendants  are 
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insolvent,  or  if  the  only  solvent  defendant  is  released  bj  the  laches  of 
the  officer.     Royse  v.  Reynolds,  10  Bush  (Ky.),  286. 

The  sheriff  is  bound  to  exercise  reasonable  care  and  judgment  in  the 
management  of  his  sales.  His  duty  is  to  make  the  money  on  the  exe- 
cution, if  by  fair  judgment  and  skill  it  can  be  done  according  to  the 
modes  provided  by  law.  And  although  his  discretion  should  be  liber- 
ally considered  in  the  absence  of  bad  faith,  yet  he  is  responsible  for 
a  clear  neglect  of  its  proper  exercise,  according  to  the  measure  stated. 
VrrlijU  V.  Child,  L.  E.,  1  Exch.  358;  Todd  v.  Iloagla/tid,  36  N.  J. 
Law,  352. 

Wliere  a  sheriff,  who,  at  the  expiration  of  his  term  of  office,  has  in 
his  hands  process  not  fully  executed,  dies  before  the  complete  execution 
thereof,  his  late  under-sheriff  becomes  substituted  in  his  j)li^ce,  and 
assumes  all  his  duties  and  liabilities  in  respect'to  such  process;  and  for 
moneys  collected  by  him,  by  virtue  thereof,  he  is  personally  liable. 
JS^ewman  v.  Beckwlth,  61  N.  Y*.  (16  Sick.)  205. 

As  to  the  liability  of  the  sheriff  for  an  escape,  see  ante,  Vol.  3,  tit. 
Escape. 

§  20.  Telegraphs.  The  liability  of  telegraph  companies  for  negli- 
gence has  been  said  to  rest  entirely  upon  contract.  Playford  v.  United 
Kingdom  Telegraph  Co.,  L.  E..,  4  Q.  B.  706.  But  the  better  opinion 
is,  that  there  is  an  obligation  resting  upon  them  independently  of  any 
contract,  and  which  arises  from  the  public  nature  of  their  employment. 
See  Western  Union  Telegraph  Co.  v.  Careio,  15  Mich.  525  ;  Parks  v. 
Alta  California  Telegraph  Co.,  13  Cal.  422 ;  New  York,  etc.,  Tele- 
graph Co.  V.  Dryhurg,  35  Penn.  St.  298.  The  business,  though  pur- 
sued for  reward,  is  designed  for  the  general  convenience  of  the  public  ; 
and  like  the  business  of  common  carriers,  the  interests  of  the  public 
are  so  largely  incorporated  with  it,  that  it  differs  from  ordinary  bail- 
ments which  parties  are  at  liberty  to  enter  into  or  not,  as  they  please. 
DeRutte  v.  New  York,  etc.,  Telegraph  Co.,  30  How.  (N.  Y.)  403 ;  S. 
S.,  1  L)aly,  547.  Telegra})h  companies  in  one  sense  may  be  called 
common  carriers,  as  they  are  engaged  in  a  public  employment,  and  are 
bound  to  transmit,  for  all  persons,  messages  delivered  to  them  for  that 
})uri)ose.  But  tlie  analogy  between  common  carriers  of  goods  and 
cijmmon  carriers  of  messages  is  not  perfect,  and  their  responsibility 
differs  in  a  manner  corresponding  to  the  difference  in  the  nature  of  the 
services  they  perfijrm.  Aiken  v.  Telegraph  Co.,  5  So.  Car.  358;  Grin- 
nell  V.  Western  Union  Tel.  Co.,  113  Mass.  299;  S.  C,  18  Am.  Rep. 
485.  Tlie  nde  is  stated  to  be,  that,  in  the  al)scnce  of  any  special  con- 
tract limiting  or  regulating  the  liability  of  the  latter,  they  do  not  insure 
the  safe  and  accurate  transmission  of  messages,  but  they  are  l)ound  to 
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transmit  tlieiii  with  care  and  diligence  adequate  to  the  business  which 
they  undertake,  and  if  they  fail  in  such  care  and  diligence,  they  be- 
come responsible.  Breei<e  v.  U.  S.  Tel.  Co.,  48  N.  Y.  (3  Sick.)  132 ; 
S.  C,  8  Am.  Rep.  526;  Sweetlaiid  v.  Illinois,  etc.,  Tel.  Co.,  27  Iowa, 
433;  S.  C,  1  Am.  Rep.  285;  Ellis  v.  Am.  Tel.  Co.,  13  Allen,  226; 
Washington,  etc.,  Tel.  Co.  v.  Ilohson,  15  Gratt.  (Va.)  122. 

A  telegraph  company,  holding  itself  out  to  the  public  as  ready  and 
willing  to  transmit  messages,  pledges  to  the  public  the  use  of  instru- 
ments proper  for  the  purpose,  and  that  degree  of  skill  and  care  adequate 
to'accomplish  the  object  proposed,  and  in  case  of  failure  in  any  of  these 
respects  it  is  undoubtedly  liable  for  the  damages  resulting.  Bartlett  v. 
Western  Union  Tel.  Co.,  62  Me.  209  ;  S.  C,  16  Am.  Rep.  437.  Cir- 
cumstances in  the  nature  of  the  instrumentality  employed,  Avhich  in  a 
particular  case  prevent  the  proper  accomplishment  of  the  undertaking, 
such  as  a  thunder  storm,  or  the  sickness  of  a  skilled  operator,  may,  how- 
ever, be  a  sufficient  excuse  for  delay ;  but  a  mistake,  such  as  translat- 
ing an  order  for  "  sacks "  of  salt  as  an  order  for  "  casks "  of  salt, 
is  to  be  regarded  as  the  result  of  negligence  for  which  the  com- 
pany are  liable.  Leonard  v.  Nev)  York,  etc.,  Tel.  Co.,  41  N. 
Y.  (2  Hand)  544;  S.  C,  1  Am.  Rep.  446.  See,  also,  Buf- 
hury  v.  Tel.  Co.,  3  Phil.  (Penn.)  408.  And  in  general,  where  the 
terms  of  a  message  sent  by  telegraph  are  seriously  changed,  and  the 
name  of  the  sender  entirely  disfigured,  either  by  the  transmission  or 
the  copying,  it  will  import  negligence  on  its  face.  Western  Union 
Tel.  Co.  Y.MceJc,  49  Ind.  53. 

When  a  telegraph  company  contracts  to  deliver  market  reports,  it 
binds  itself  to  procure  and  furnish  correct  reports,  and  is  responsible 
for  the  loss  occasioned  by  any  mistake  in  them.  If  the  company  under- 
takes to  furnish  such  reports  from  a  point  beyond  its  own  line,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  report 
was  correctly  delivered  to  it  at  the  place  where  its  own  line  com- 
mences ;  and  the  burden  is  upon  the  company  to  show  that  a  mistake 
in  the  report  occurred  from  causes  which  would  relieve  it  from  liability. 
Turner  v.  Ilaiokeye  Tel.  Co.,  41  Iowa,  458 ;  S.  C,  20  Am.  Rep.  605. 

Telegraphic  messages  sent  in  cipher,  the  purport  of  which  is  entirely 
unknown  to  the  officers  or  agents  of  the  company,  fall  within  that  prin- 
ciple of  the  law  of  connnon  carriers  which  exempts  the  carrier  from 
responsibility  on  the  gi'ound  of  concealment  by  the  owner  of  the  goods 
in  respect  to  their  nature,  amount,  and  value  (see  ante,  Yol.  2,  18,  29) ; 
and  in  such  case,  upon  a  breach  of  the  contract  to  transmit  and  deliver, 
the  sender  can  recover  only  nominal  damages,  or  the  amount  paid  for 
YoL.  lY.— 88 
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sending  the  message.      Canclee  v.  Western  Union  Td.  Co.,  34  Wis.  471 ; 
S.  C,  IT  Am.  Eep.  452. 

Telegraph  companies  have  the  right  to  make  reasonable  rules  for  the 
conduct  of  their  business,  and  can  limit  their  liabilit\^  for  mistakes  not 
occasioned  by  gross  negligence  or  willful  misconduct,  by  notice  brought 
home  to  the  sender  of  the  message  or  by  special  contract.      Breeze  v. 
JJ.  S.  Tel.  Co.,  48  N.  Y.  (3  Sick.)  132  ;  S.  C,  8  Am.  Kep.  526.     And 
where  the  company  furnishes  its  customers  printed  blanks  containing 
the  terms  upon  \^hich  it  proposes  to  transmit  messages,  a  delivery  to 
the  company  for  transmission,  of  a  message  written  upon  one  of  such 
blanks,  is  held  to  be  an  acceptance  of  the  terras  and  constitutes  a  contract 
between  the  parties.      Young  v.   Western  Uni<m   Tel.    Co.,  65  N.  Y. 
(20  Sick.)  163;  PassiJiore  y.  Western  Union  Tel.   Co.,  78   Penn.   St. 
238;   Camp  v.   Western  Union  Tel.  Co.,  1  Mete.  (Ky.)  164;    Wcmnv. 
Western  Union  Telegraph  Co.,  37  Mo.  472  ;    Wolf  v.  Western  Union 
Tel.  Co.,  62  Penn.  St.  83 ;  S.  C,  1  Am.  Kep.  387.     According  to  the 
weight  of  authority,  a  regulation  that  the  liability  of  the  company  for 
any  mistake  or  delay  in  the  transmission  or  delivery  of    a  message,  or 
for  not  delivering  the  same,  shall  not  extend  beyond  the  sum  received  for 
sending  it,  unless  the  sender  orders  the  message  to  be  repeated  l)y  send- 
ing it  back  to  the  office  which  first  received  it,  and  pays  lialf  the  regu- 
lar rate  additional,  is  a  reasonable  precaution  to  be  taken  by  the   com- 
pany, and  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the  com- 
pany from  liability  beyond  the  amount  stipulated,  f(^r  any  cause  except 
willful  misconduct  or  gross  negligence.      Id.  ;    Grinnsll  v.    Western 
Union  Tel.  Co.,  113  Mass.  299;  S.  C,  18   Am.   Rep.  485.     But  it  is 
against  pu])lic  policy  to  permit  telegraph  companies  to  secure  exemp^ 
tion  from  the  consequences  of  their  own  gross  negligence,  by  contract. 
Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230  ;  S.  C,   9  Am.  Rep. 
136  ;  Ilihhard  v.  Western  Union  Tel.  Co.,  33  Wis.  558;  S.  C.,14  Am. 
Rep.  775  ;  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209  ;  S.  C,  16 
Am.  Rep.  437.     And  it  is  held  in  Illinois,  that  notwithstanding  any 
special  conditions  which  may  be  contained  in  a  contract  between  a  com- 
pany and  the  sender  of  a  message,  restricting  the  liability  of  the  former 
in  case  of  an  inaccurate  transmission  of  the  message,  the  company  will 
still  be  liable  for  mistakes  happening  by  their  o\vn- fault,  such  as  de- 
fective instruments,  or  carelessness  or  unskillfuhiess  of  their  operators, 
but  not  for  mistakes  occasioned  by  uncontrollable  causes.      Tyler  v. 
Western  Union  Tel.  Co.,  60  111.  421 ;  S.  C,  14  Am.  Rep.  38.      And 
'see  Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53. 

It  has  been  lield  that  express  stipulations  in   the  contract  for  trans- 
mission l;ind  tlie  receiver  as  well   as  the  sciulcr.      Aiken  v.   Western 
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Onion  Tel.  Co.^  5  S.  C.  358.  But  see  contra,  LaGrange  v.  SoutJi- 
western  Tel.  Co..,  25  La.  Ann.  383. 

It  was  adjudged  in  a  Now  York  case  that  a  telegraph  company,  who 
has  been  paid  the  whole  compensation  for  transmission,  irrespective  of 
the  question  of  contract,  are  liable  in  an  action  for  negligence,  to  a 
party  interested,  for  loss  and  damages  in  transmitting  to  him  an  erron- 
eous message,  though  the  error  or  mistake  was  made  by  one  of  the 
companies  through  whom  they  transmitted  it.  Deliutte  v.  New  York., 
etc.,  Tel.  Co.,  30  How.  (N.  Y.)  403 ;  S.  C,  1  Daly,  547.  But  see 
Leonard  v.  New  York,  etc.,  Tel.  Co'.,  41  N.  Y.  (2  Hand)   544 ;  S.  C, 

1  Am.  Kep.  446 ;  Baldwin  v.  TJ.  S.  Tel.  Co.,  45  N.  Y.  (6  Hand) 
744;  S.  a,  6  Am.  Rep.  165. 

If  a  telegraph  company,  engaged  in  constructing  its  line  through  a 
public  and  frequented  street  of  a  city,  allows  its  wire  to  remain  sus- 
pended across  the  street  in  a  manner  which  obstructs  travel,  without 
guards,  flags,  or  other  notice  to  the  public  of  the  obstruction,  it  is  held 
to  be  guilty  of  gross  negligence.      Western  Union  Tel.  Co.  v.  Eyser, 

2  Col.  T.  141.  And  it  is  gross  negligence  in  a  telegraph  company  to 
employ  an  operator  who  is  ignorant  of  the  existence  of  a  county  town 
which  is  one  of  the  stations  on  its  line.  Western  Union  Tel.  Co.  v. 
Buchanan,  35  Ind.  429 ;  S.  C,  9  Am.  Rep.  744. 

§  21.  Water-courses.  It  is  an  established  general  rule  tliat  ever}^ 
proprietor  of  land  through  which  a  natural  water-course  runs  has  an 
equal  right,  inseparably  annexed  to  the  soil,  to  the  use  of  the  water, 
for  every  useful  purpose  to  which  it  can  be  applied,  as  it  is  accustomed 
to  run,  without  diminution  or  alteration.  Wadsworth  v.  Tillotson,  15 
Conn.  366 ;  Coiole^  v.  Kidder,  24  N.  H.  364 ;  Pugh  v.  Wheeler,  2  Dev. 
&  Bat.  (N.  C.)  L.  50.  But  this  is  a  mere  privilege,  running  with  the 
land,  and  the  owner  of  the  soil  has  no  property  in  the  water  itself. 
Hill  V.  Newman,  5  Cal.  445 ;  Van  Hoesen  v.  Coventry,  10  Barb.  518. 
And  to  maintain  the  right  to  a  water-course  it  must  be  made  to  appear 
that  the  water  usually  flows  in  a  certain  direction  and  by  a  regular 
channel  with  banks  or  sides.  It  need  not  be  shown  to  flow  con- 
tinually, and  it  may  at  times  be  dry,  but  it  must  have  a  well-defined 
and  substantial  existence.  Wagner  v.  Ixmg  Island  R.  R.  Co.,  2  Hun 
(N.  Y.),  633 ;  S.  C,  5  Sup.  Ct.  (T.  &  C.)  163 ;  Barnes  v.  Sahron,  10 
Nev.  217 ;  Eulrich  v.  Richter,  37  Wis.  226.  The  use  of  the  water  of 
a  stream  for  the  purpose  of  irrigation  is  not  permitted  in  England 
{Ernhrey  v.  Oinen,  6  Exch.  353;  Sampson  v.  Iloddinott,!  C.  B.  [N. 
S.]  590)  ;  but  in  this  country  it  is  more  generally  allowed.  Elliot 
V.  Fitchhurg  R.  R.  Co.,  10  Cush.  194.  No  proprietor  can,  however, 
_under  color  of  that  right,  or  for  the  actual  purpose  of  irrigating  his 
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own  land,  wholly  abstract  or  divert  the  water-course,  or  take  such  an 
unreasonable  quantity  of  water,  as  to  deprive  other  proprietors  of  the 
substantial  benefits  which  they  might  derive  from  it,  if  not  diverted 
or  used  unreasonabl3\  Arnold  \.  Foot ^  12  Wend.  330;  Chatfiel<l\. 
Wilson,  27  Yt.  670;  Fleming  v.  Davis,  37  Tex.  173;  Blanchard 
V.  Baker,  8  Me.  253 ;  Randall  v.  SilvertJiorn,  4  Penn.  St.  173  ;  Evaris 
V.  Merriweather,  4  111.  496. 

In  general,  a  riparian  owner  has  no  legal  right  to  increase  or  dimin- 
ish the  quantity  of  water  which  flows  through  or  along  his  land  to  the 
injury  of  another  land-owner  on  the  stream  {Merritt  v.  Parker,  1 
Coxe  [N.  J.],  460 ;  Chasemore  v.  Richards,  2  Hurlst.  &  N.  168) ; 
unless  he  has  gained  such  right  by  grant  or  prescription.  Buchlin  v. 
Truell,  54  N.  H.  122 ;  Belknap  v.  Trimble,  3  Paige,  577.  But  a 
riparian  owner  may  erect  a  dam  across  a  stream,  using  an  ordinary  and 
reasonable  degree  of  care,  and  for  the  indirect  and  consequential  dama- 
ges thereby  caused  the  law  gives  no  redress.  Hartzall  v.  Silly  12 
Penn.  St.  248,  He  is,  however,  bound  so  to  construct  the  dam  that  it 
will  resist  not  only  ordinary  freshets,  but  also  such  extraordinary  floods 
as  may  be  reasonably  anticipated.  Gray  v.  Hat^ls,  107  Mass.  492 ; 
S.  C,  9  Am.  Rep.  61 ;  Bailey  v.  Mayor  of  New  York,  3  Hill,  531 ; 
Everett  v.  Hydraulic,  etc.,  Co.,  23  Cal.  225.  And  he  has  no  right  to 
detain  the  water  longer  than  is  necessary  for  its  profitable  enjo}anent, 
and  he  must  return  it  to  its  natural  channel  before  it  passes  upon  the 
land  of  the  proprietor  below.  Pool  v.  Lewis,  41  Ga.  162;  S.  C,  5 
Am.  Rep.  526. 

So,  a  mill-owner  has  the  right,  in  a  reasonable  manner,  to  discharge 
the  waste  from  his  mill,  such  as  saw-dust,  shavings,  etc.,  into  the 
stream,  in  the  ordinary  course  of  using  such  mill ;  but  he  has  not  the 
right,  wantonly  and  needlessly  and  out  of  the  ordinary  course  in  such 
cases,  and  not  in  the  service  of  his  substantial  interest  and  benefit  in 
the  use  of  his  mill  in  a  reasonable  manner,  to  throw  such  waste,  or 
permit  it  to  go  into  the  stream,  to  the  injury  of  proprietors  below. 
Jacobs  V.  Allard,  42  Vt.  303  ;  S.  C,  1  Am.  Re]).  331. 

The  maxim,  aqua  currit  et  debet  currere,  absolutely  prohibits  an  in- 
dividual from  interfering  with  the  natural  flow  of  water  to  the  preju- 
dice of  another  ri])arian  owner  upon  any  ])retense,  and  subjects  him  to 
damages  at  the  suit  of  any  party  injured  without  regard  to  any  ques- 
tion of  negligence  or  want  of  care.  Parker  v.  Griswold,  17  Conn. 
299 ;  Pratt  v.  LarnAon,  2  Alleii,  275  ;  Crooker  v.  Brayrj,  10  AVend. 
260;  Overton  v.  Sawyer,  1  Jones'  (N.  C.)  L.  308  ;  (Jluitfidd  v.  Wilson, 
27  Vt.  670.  And  it  is  held  that  if  one  raises  the  water  in  a  natural 
stream  above  its  natural  banks,  and  to  prevent  its  overflow  constructs 
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embankments  which  answer  the  purpose  perfectly,  but  by  the  pressure 
of  the  water  upon  the  natural  banks  of  the  stream  percolation  takes 
place,  so  as  to  drown  the  adjoiniiii^  lands  of  another,  an  action  will  lie 
for  the  damages  occasioned  thereby.  And  it  matters  not  whether  tlie 
damage  is  occasioned  by  the  overflow  of,  or  the  ])ercolati(jn  through  tlie 
natural  banks,  so  long  as  the  result  is  occasioned  by  an  improper  inter- 
ference with  the  natural  flow  of  the  stream.  Pixley  v.  Clark,  35  N. 
Y.  (8  Tiff.)  520.  But  where  one  interferes  with  the  current  of  a  run- 
ning stream,  and  causes  damage  to  those  who  are  entitled  to  have  the 
water  flow  in  its  natural  channel,  such  interference  being  in  pursuance 
of  legislative  authority  granted  for  the  purpose  of  constructing  a  work 
of  public  utility,  upon  making  compensation,  he  is  liable  only  for  such 
injury  as  results  from  the  want  of  due  skill  and  care  in  so  arranging 
the  necessary  works  as  to  avoid  any  danger  reasonably  to  be  anticipated 
from  the  habits  of  the  stream  and  its  liability  to  floods.  Bellinger  v. 
New  York  Central  R.  R.  Co.,  23  N.  Y.  (9  Smith)  42.  See,  also, 
Blood  v.  Nashua,  etc.,  R.  R.  Co.,  2  Gray,  137;  De^aslow  v.  Nem 
Haven,  etc.,  Co.,  16  Conn.  98 ;  Conhocton,  etc.,  R.  R.  Co.  v.  Buffalo, 
etc.,  R.  R.  Co.,  3  Hun  (N.  Y.),  523 ;  S.  C,  5  Sup.  Ct.  (T.  &  C.)  651. 
Nor  will  an  action  lie  against  a  party  for  so  using  or  changing  the 
surface  of  his  own  land  as  to  dam  up  and  obstruct  the  flow  of  surface 
water,  or  water  collected  by  thaws  and  freshets  and  which  had  formerly 
been  accustomed  to  flow  over  and  across  the  lands  of  his  neighbor, 
Wagner  v.  Long  Island,  etc.,  R.  R.  Co.,  2  Hun  (N.  Y.),  633;  S.  C, 
5  Sup.  Ct.  (T.  vfe  C.)  163;  Wheeler  v.  Worcester,  10  Allen,  591; 
Rawstron  v.  Taylor,  11  Exch.  369.  See  post,  tit.  Water  and  Water- 
courses. 

§  22.  Miscellaneous.  It  is  a  well-settled  rule  that  if  one  do  a  law- 
ful act  upon  his  own  premises  he  cannot  be  held  responsible  for 
injurious  consequences  that  may  result  from  it,  unless  it  was  so  done 
as  to  constitute  actionable  negligence.  Rockwood  v.  Wilson,  11  Cush. 
221.  Thus,  where  one  places  a  steam  boiler  upon  his  premises  and 
operates  it  with  care  and  skill,  so  that  it  is  no  nuisance,  in  the  absence 
of  proof  of  fault  or  negligence  upon  his  part,  he  is  not  liable  for  dam- 
ages to  his  neighbor  occasioned  by  the  explosion  of  the  boiler.  Losee 
v.  Buchanan,  51  N.  Y.  (6  Sick.)  476 ;  S.  C,  10  Am.  Kep.  623 ; 
Marshall  v.  Welwood,  38  N.  J.  Law,  339 ;  S.  C,  20  Am.  Eep.  394. 
But  the  owner  of  a  building  adjoining  a  street  or  highway  is  under 
a  legal  obligation  to  take  reasonable  care  that  it  is  ke})t  in  proper  con- 
dition, so  that  it  shall  not  fall  into  the  street  or  highway  and  injure 
persons  lawfully  there.  And  from  the  happening  of  such  an  accident, 
in   the  absence  of  explanatory  circumstances,  negligence  will  be  pre- 
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sumed  and  the  burden  is  upon  the  owner  of  showing  the  exercise  of 
ordinary  care.  Mullen  v.  St.  John,  57  jST.  Y.  (12  Sick.)  567 ;  S.  C,  15 
Am.  Rep.  530.  And  see  ante,  691,  §  18.  So,  it  is  the  duty  of  persons 
engaged  in  blasting  to  give  notice  to  all  persons  about  passing  within 
the  limits  of  possible  danger,  at  the  time  of  firing  the  blast,  and  omit- 
ting to  do  this,  if  persons  passing  are  injured  by  the  discharge,  the 
question  of  negligence  in  omitting  to  give  the  notice  is  held  to  be 
one  for  the  jury  and  their  finding  thereon  is  conclusive.  DriscoU  v. 
Newark,  etc.,  Co.,  37  N.  Y.  (10  Tiff.)  637.  And  see  St.  Peter  v.  DenL 
son,  58  N.  Y.  (13  Sick.)  416  ;  S.  C,  17  Am.  Rep.  258. 

The  keeping  of  a  dock,  pier  or  wharf,  built  into  or  adjacent  to  na\'i- 
gable  waters,  for  the  purposes  of  loading  and  unloading  vessels,  gives  a 
general  license  to  all  persons  to  go  upon  and  use  it  in  the  manner  and 
for  the  purposes  contemplated ;  and  so  long  as  it  is  kept  open,  the  duty 
rests  upon  the  occupant  or  owner  of  keeping  it  in  a  safe  condition  so 
that  those  having  a  lawful  right  can  go  upon  it  without  incurring  risk 
of  injury.  See  WUU  v.  Phillips,  15  C.  B.  (N.  S.)  245  ;  'Wendell  v. 
Baxter,  12  Gray,  494  ;  Pittsburgh  v.  Grier,  22  Penn.  St.  54.  And  a 
person  hired  and  acting  as  a  laborer  in  the  usual  and  accustomed  busi- 
ness transacted  upon  a  pier  is  there  by  right  and  for  a  lawful  purpose, 
and  can  maintain  an  action  for  damages  resulting  from  a  neglect  to 
perform  this  duty.  Swards  v.  Edgar,  59  N.  Y.  (14  Sick.)  28 ;  S.  C, 
17  Am.  Rep.  295.  See,  also.  Smith  v.  London,  etc..  Dock  Co.,  L.  R., 
3  C.  P.  326. 

A  high  degree  of  care  is  required  to  be  exercised  by  all  persons 
using  fire  arms  in  the  immediate  vicinity  of  others,  no  matter  how 
lawful  such  use  may  be.  See  Castle  v.  Duryea,  32  Barb.  480  ;  S.  C. 
aflarmod,  2  Keyes,  169;  1  Abb.  Ct.  App.  327;  ante,  Vol.  1,  tit.  Acci- 
dent. And  a  party  is  held  liable  for  damages  incident  to  his  gross 
neglect  in  handling  a  gun,  though  accidentally  discharged.  Chataigne 
V.  Bergeron,  10  La.  Ann.  699.  So,  if  a  person  carelessly  discharges  a 
gun,  by  which  a  horse  is  frightened  to  the  injury  of  its  owner,  an 
action  lies  for  the  injury.  Cole\.  Fisher,  11  Mass.  137.  An  action 
will  also  lie  for  frightening  a  horse  by  beating  a  drum  on  or  near  the 
highway.  Louhz  v.  Hafner,  1  Dev.  (N.  C.)  L.  185.  But  one  who  is 
hunting  in  a  "  wilderness "  is  not  bound  to  anticipate  the  presence, 
within  range  of  his  shot,  of  another  man,  and  is  not  liable  for  an  injury 
caused  unintentionally  V)y  him  to  a  person  of  whose  presence  he  was 
not  aware.     Bizzell  v.  Booker,  16  Ark.  308. 

Since  loaded  fire  arms  are  dangerous  weapons,  it  is  negligence  to 
place  them  in  the  hands  of  children,  or  others  incompetent  to  use 
them  with  due  care.     Thus,  where  the  defendant,  being  possessed  of  a 
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loaded  gun,  sent  a  young  girl  to  feteli  it  with  directions  to  take  the 
priming  out,  which  was  accordingly  done  and  an  injury  accrued  to  the 
plaintiffs  son  in  consequence  of  the  girl's  presenting  the  gun  at  him 
and  drawing  the  trigger  when  the  gun  went  off,  it  was  held  that  the 
defendant  was  liable  for  damages  in  an  action  on  the  case.  Dixon  v. 
Bell,  5  Maule  &  Selw.  198.  And  a  declaration  that  the  defendant, 
knowing  that  the  plaintiff,  a  cliild  eight  years  old,  had  neither  experi- 
ence in,  nor  knowledge  of  the  use  of  gunpowder,  and  was  an  unfit 
person  to  be  intrusted  with  it,  sold  and  delivered  gunpoM'^der  to  him, 
and  that  he,  in  ignorance  of  its  effects,  and  using  that  care  of  which  he 
was  capable,  exploded  it  and  was  burned  thereby,  sets  forth  a  good 
cause  of  action.  Carter  v.  Towne,  98  Mass.  507.  But  the  owner  of 
a  vessel,  by  merely  permitting  the  master  to  have  the  custody  of  a  gun 
and  ammunition,  with  other  equipments  on  board  of  the  vessel,  does  not 
become  responsible  for  the  careless  use  thereof  by  one  of  the  crew. 
The  mere  possession  and  control  of  stich  gun  and  ammunition  cannot 
create  or  imply  permission,  much  less  authority  or  duty  to  make  use  of 
them  in  the  face  of  the  positive  orders  of  the  owner  to  the  contrary. 
Ilaack  V.  Fearing,  35  How.  (N.  Y.)  459  ;  S.  C,  4  Abb.  (N.  S.)  297 ; 
5  Robt.  528. 

The  streets  of  a  village  or  city,  and  highways  elsewhere,  are  not  un- 
frequently  appropriated  to  the  uses  of  exploding  fire-crackers  and  simi- 
lar contrivances;  but  such  acts  are  nevertheless  wrongful.  They  are 
tolerated  and  not  authorized,  and  those  engaged  in  conmiitting  them  as- 
sume the  responsibility  of  all  the  bad  consequences  which  ensue.  Any 
injury  to  the  persons  of  individuals,  or  any  injury  to  property  animate 
or  inanimate,  wdiich  results  thereby,  creates  a  liability  on  the  part  of 
the  wrong-doer  to  compensate  the  sufferer.  Coriklin  v.  Thompson^  29 
Barb.  218.  And  it  is  not  contributory  negligence  on  the  part  of  the 
person  injured  to  walk  or  ride  upon  a  street  or  highway  at  the  time 
that  fire-works  are  exploding  therein.  Id,  It  is  likewise  held,  if  a  per- 
son throws  a  lighted  squib  or  other  fire-work  where  it  will  be  likely  to 
cause  damage  to  another,  he  is  liable  to  any  one  ultimately  injured  by 
its  explosion,  although  it  may  have  been  thrown  about  in  self-defense 
by  other  persons  for  an  indefinite  number  of  times.  S<'oU  v.  Shepherd, 
^W.  Bl.  892;  S.  C,  3  Wils.  403.  And  see  Richer  v.  Freeman,  50 
N.  II.  420;  S,  C,  9  Am.  Rep.  207;  Vandenhuryh  v.  r/'(/«^,4  Denio, 
464,  The  rule  is,  that  whoever  does  a  wrongful  act  is  answerable  for 
all  the  consequences  that  may  ensue  in  the  ordinary  and  natural  course 
of  events,  though  such  consequences  be  immediately  aiid  directly 
brought    about    by    intervening    causes,    if    those    intervening  causes 
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were  set  in  motioTi  by  the  original  wrong-doer.     Baltimore,  etc.,  R. 
R.  Co.  V.  Reaney,  42  Md.  117.^ 

One  owning  a  saw-mill,  and  carrying  on  the  business  of  sawing  logs 
for  others,  owes  a  duty  to  his  customers  that  the  mill  and  its  appliances 
shall  be  reasonably  safe  for  those  having  a  right  or  license  to  come  into 
it  for  business  purposes,  and  for  damages  arising  from  a  neglect  of  this 
duty  he  is  liable.  AcJcart  v.  Lansing,  48  How.  (N.  Y.)  374  ;  S.  C,  59 
N.  Y.  (14  Sick.)  646.  And  see  ante,  653,  §  1.  In  England,  under  the 
Factory  Act,  7  and  8  Yict.,  c.  15,  §  21,  it  is  a  breach  of  duty  for  mill- 
owners  to  leave  machinery  unfenced,  while  it  is  in  motion  for  manufac- 
turing pur])oses.  And  all  persons  employed  in  mills,  and  not  merely 
"  children  and  young  persons"  are  held  to  be  entitled  to  the  benefits 
of  this  statute.  Coe  v.  Piatt,  6  Exch.  752.  See  Caswell  v.  Worth,  5 
El.  &  Bl.  849  ;  Doel  v.  Sheppard,  5  id.  856  ;  Britton  v.  Great  Western 
Cotton  Co.,  L.  R.,  7  Exch.  130 ;  S.  C,  1  Eng.  R.  381. 

A  mechanic  employed  to  put  up  signs,  on  the  second  story  of  a  build- 
ing, on  a  thoroughfare  of  a  populous  city,  made  use  for  that  purpose, 
in  a  windy  day,  of  a  swinging  stage,  that  had  no  rim  or  other  prevent- 
ive of  the  sliding  off  of  tools.  A  hammer  fell  on  the  head  of  a  woman 
passing  on  the  sidewalk  beneath,  and  it  was  held  that  the  mechanic  was 
guilty  of  gross  negligence.  Ilicnt  v.  Hoyt,  20  111.  544.  So,  a  driver 
of  a  railroad  car,  sitting  on  the  car  rail  with  his  back  to  the  horses,  at- 
tending to  a  bird  held  in  his  hand,  having  the  reins  twisted  about 
the  brake,  is  guilty  of  gross  negligence.  Mangam  v.  BrooMyn,  etc., 
R.  R.  Co.,  36  Barb.  230  ;  S.  C.  affirmed,  38  N.  Y.  (11  Tiff.)  455. 

The  right  of  an  individual  to  place  a  large  number  of  diseased  ani- 
mals upon  his  own  premises,  although  in  immediate  contiguity  with  a 
neighbor's  stables  containing  his  horses  or  other  animals,  is  all  that  such 
individual  can  claim,  and  it  is  the  only  concession  the  law  makes. 
And  in  the  exercise  of  that  right,  he  is  bound  to  use  due  diligence  to 
see  that  his  neighbor  is  not  injured  by  his  negligence;  and  he  has  no 
right  to  suffer  his  diseased  animals  to  go  at  large  in  the  highway,  or  to 
water  them  at  a  ]iublic  tank  used  for  watering  the  animals  of  other  per- 
sons, not  diseased.  Milh  v.  NeioYork,  etc.,  R.  R.  Co.,  2  Robt.  (N. 
Y.)  326.  And  sec,  on  this  point,  Barnum  v.  Vandnsen,  16  Conn.  200  ; 
Eaton  V.  Winnie,  20  Mich.  156;  S.  (1,  4  Am.  Kcp.  377.  See  ante, 
vol.  I,  307. 

AV^here  the  only  available  supply  of  water  to  throw  iijioii  a  burning 
building  was  a])j)lied  from  a  hose  laid  across  a  railroad,  and  the  serv- 
ants of  the  railroad  company  ran  a  train  over  the  hose  and  severed  it, 
thereby  cutting  off  the  water  from  the  lire,  which  then  consumed  the 
building,  tlie   com])an3'  was   licM  liable  for  the  damages  caused  by  the 
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non-extinguishing  of  the  fire.  Metallic  Compression^  etc.,  Co.  v.  Fitch- 
hurg  R.  E.  Co.,  100  Mass.  277  ;  S.  C,  12  Am.  Rep.  689.  In  this  case  the 
servants  of  the  company  had  notice  about  the  hose,  and  might  have 
stopped  the  train  to  permit  the  hose  to  be  uncoupled.  Id.  But  in 
Mott  V.  Hudson  River  E.  E.  Co.,  1  Robt.  (N.  Y.)  585,  it  was  lield 
that  a  railroad  company  was  not  liable  for  cutting  the  hose  leading  to 
a  fire  in  the  absence  of  any  notice  or  warning  to  the  train.  See  Bosch 
V.  B.  cfe  M.  E.  E.  Co.,  44  Iowa,  402. 

ARTICLE  III. 

OF    NEGLIGENCE    NOT    ACTIONABLE. 

Section  1.  In  generaL  If  an  injury  is  occasioned  by  an  unavoid- 
able accident  or  inevitable  casualty,  no  action  will  lie  for  it.  See  ante^ 
Vol.  1,  title  Accidents.  And  a  casualty,  happening  against  the  will  and 
without  the  negligence  or  other  default  of  the  party,  is  as  to  him  an 
"  inevitable  casualty."     Hodgson  v.  Dexter,  1  Cranch  (C.  C),  109. 

But  in  order  to  prove  that  an  accident  was  inevitable,  it  is  not  in 
every  case  sufficient  to  show  that,  under  existing  circumstances,  it 
could  not  be  avoided.  It  must  likewise  appear  that  the  defendant  was 
not  in  fault  in  bringing  about  any  of  those  circumstances.  In  other 
words,  it  must  appear  that  the  accident  was  not  occasioned,  in  any 
degree,  either  remotely  or  directly,  by  the  want  of  such  care  or  skill  as 
the  law  holds  every  man  bound  to  exercise.  See  Dygert  v.  Bradley, 
8  Wend.  469.  Thus,  where  the  defendant  drove  a  young  and  spirited 
horse  without  a  curb-chain,  in  consequence  of  which  he  was  less  easily 
managed,  in  this,  there  was  negligence;  in  his  alarm,  the  defendant 
pulled  the  wrong  rein,  and  in  this,  there  was  want  of  skill.  And  on 
either  or  both  grounds  he  was  responsible  for  the  consequences.  WaTce- 
m,an  v.  Eobinson,  1  Bing.  212.  But  if  the  liorse  had  been  prop- 
erly harnessed  and  skillfully  managed,  and  the  accident  to  the  plaintili 
had  still  occurred,  it  would  have  been  held  inevitable.  Id.  And  see 
Cotterill  V.  Starley,  8  Car.  &  P.  691 ;  Merritt  v.  Earle,  29  N.  Y.  (2 
TifT.)  115. 

No  one  has  a  right  of  action  arising  out  of  negligence  who  has  not 
been  thereby  injured.  See  Bellefontaine,  etc.,  E.  E.  Co.  v.  Bailey, 
11  Ohio  St.  333.  And  negligence  to  be  actionable  must  be  the  proxi- 
mate cause  of  the  injury  sustained.  See  Eyan  \.  New  York  Central 
E.  E.  Co.,  35  N.  Y.  (8  Tiff.)  210  ;  George  v.  Smith,  6  Jones'  (N.  C.) 
L.  273 ;  LocTchart  v.  Lichtenthaler,  46  Penn.  St.  151.  The  general 
rule  is  that  a  man  is  answerable  for  the  consequences  of  a  fault  which 
Vol.  IV.— 89 
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are  natural  and  probable.  Or,  if  one  be  engaged  in  an  act  whicli  the 
circumstances  indicate  may  be  dangerous  to  others,  and  the  event  whose 
concurrence  is  necessary  to  make  the  act  injurious  can  be  readily  seen 
as  likely  to  occur  under  these  circumstances,  the  defendant  is  liable  if 
he  does  not  take  all  the  care  which  prudence  would  suggest  to  avoid 
the  injury.  McGrew  v.  Stone,  53  Penn.  St.  436.  And  see  Greenland 
V.  Chaplin,  5  Exch.  243 ;  Harrison  v.  Berkley,  1  Strobh.  (S.  C.)  525 ; 
Bellefontaine,  etc,,  B.  R.  Co.  v.  Snyder,  18  Ohio  St.  399 ;  Fairbanks 
V.  Kerr,  70  Penn.  St.  86  ;  S.  C,  10  Am.  Rep.  664.  The  injury  will 
not  be  considered  too  remote  if  according  to  the  usual  experience  of 
mankind  the  result  ought  to  have  been  apprehended.  Lane  v.  Atlan- 
tic Works,  111  Mass.  136;  Milwaukee,  etc.,  Railway  Co.  v.  Kellogg,  4 
Otto  (94  U.  S.),  469.  And  it  is  held  that  one  injured  by  the  negli- 
gence of  another  may  recover  for  the  natural  and  probable  consequen- 
ces thereof,  although  the  injury,  in  the  precise  form  in  which  it  resulted, 
was  not  foreseen.     Hill  v.  Winsor,  118  Mass.  251. 

ARTICLE   ly. 

WHO    MAY    SUE    FOR. 

Section  1.  In  general.  A  person  directly  injured  by  negligence 
is,  of  course,  a  proper  plaintiff.  But  a  person  indirectly  injured  by 
the  negligence  of  another  has  a  cause  of  action  therefor,  provided  the 
injury  be  a  proximate  result  of  the  defendaut's  fault.  Thus,  a  master 
may  recover  damages  for  a  tort  which  deprives  him  of  the  labor  of  bis 
servant  ( Woodward  v.  Washburn,  3  Denio,  369.  See  ante,  title  Master 
and  Servant) ;  upon  the  same  ground,  a  parent  may  recover  for  an  in- 
jury to  "his  child  [Pennsylvania  R.  R.  Co.  v.  Kelly,  31  Penn.  St. 
372),  and  a  bailee  for  reward  may  maintain  an  action  in  his  own  name 
for  the  consequent  loss  of  his  hire.     McGill  v.  Monette,  37  Ala.  49. 

It  is,  however,  not  every  one  who  suffers  a  loss  from  the  negligence 
of  another  that  can  maintain  a  suit  on  such  ground.  The  limit  of  the 
doctrine  of  actional)le  negligence  is  that  the  person  occasioning  the  loss 
must  owe  a  duty,  arising  from  C(mtract  or  otherwise,  to  the  person  sus- 
taining such  loss.  Such  a  restriction  on  tlie  right  to  sue  for  a  want  of 
care  in  the  exercise  of  employments,  or  the  transaction  of  business,  is 
plainly  necessary  to  restrain  the  remedy  from  being  pushed  to  an  im- 
practicable extreme.  Kahl  v.  Love,  37  N.  J.  Law,  5 ;  Fairmount 
etc.,  Railway  Co.  v.  Stutter,  54  Penn.  St.  375.  It  has  been  accord- 
ingly held  that  one  who  sells  a  defective  article  to  be  used  for  a  par- 
ticular purpose,  for  wliich  it  is  not  fit,  is  not,  in  the  absence  of  fraud, 
liable  for  an  injury  caused  to  a  third  person,  by  some  defect  in  the  con- 
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etruction  of  sucli  article.  Loiignieid  v.  Jlolliday^  6  Exch.  761.  See 
George  v.  Skivington^  L.  II.,  5  Exch.  1.  So,  a  person  employed  to 
hang  a  chandelier  in  a  public  house  is  not  liable  to  a  guest  of  the  house 
injured  by  tlie  fall  of  the  chandelier  through  defects  in  his  work.  Col- 
lis  V.  Selden,  L.  R.,  3  C.  P.  495.  And  one  employed  to  construct  a  coach 
who  performs  his  work  so  badly  that  it  is  unable  to  sustain  the  ordi- 
nary jar  of  travel,  is  not  liable  to  a  stranger  injured  by  its  breaking 
down.  Winterhottom  v.  Wright^  10  Mees.  &  W.  109.  See,  also,  Losee 
V.  Clute,  51  N.  Y.  (6  Sick  )  494 ;  S.  C,  10  Am.  Rep.  623 ;  Loop  v. 
Litchfield,  42  N.  Y.  (3  Hand)  351 ;  S.  C,  1  Am.  Rep.  543. 

But  a  dealer  in  drugs  and  medicines,  who  carelessly  labels  a  deadly 
poison  as  a  harmless  medicine,  and  sends  it  so  labeled  into  market,  is 
liable  to  all  persons,  who,  without  fault  on  their  part,  are  injured  by 
using  it  as  such  medicine  in  consequence  of  the  false  label.  See  ante, 
681,  art.  2,  §  16.  The  liability  of  the  dealer  in  such  case  arises,  not  out 
of  any  contract  or  direct  privity  between  him  and  the  person  injured,  but 
out  of  the  duty  which  the  law  imposes  upon  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  He  is  liable,  therefore,  though 
the  poisonous  drug  with  such  label  may  have  passed  through  many  in- 
termediate sales  before  it  reaches  the  hands  of  the  person  injured. 
Thomas  v.  Wincliester,  6  N.  Y.  (2  Seld.)  397.  And  it  is  the  general 
rule,  that,  where  an  act  of  negligence  is  eminently  dangerous  to  the 
lives  of  others,  the  guilty  party  is  liable  to  any  person  injured  thereby, 
whether  there  exists  any  privity  between  them  or  not.  Otherwise  the 
negligent  party  is  liable  only  to  the  person  with  whom  he  contracts. 
Burke  v.  DeCastro,  etc.,  Co.,  11  Hun  (N.  Y.),  354.  See,  also.  Cough- 
try  V.  Glohe  Woolen  Co.,  56  N.  Y.  (11  Sick.)  124  ;  S.  C,  15  Am.  Rep. 
387;  Jafe  v.  Harteau,  56  N.  Y.  (11  Sick.)  398;  S.  C,  15  Am.  Rep. 
438.  And  where  the  owner  of  an  instrument  or  piece  of  machinery 
not  in  its  nature  dangerous  allows  another  person  competent  to  manage 
it  to  take  and  use  it,  and  while  in  the  possession  and  use  of  the  other  it 
becomes  defective  and  injures  a  third  person,  the  owner  is  not  liable, 
and  the  fact  that  the  right  to  use  it  was  given  under  a  contract  by 
which  it  was  to  be  used  in  performing  work  for  the  owner  upon  his 
premises  does  not  change  his  liability.  King  v.  I^ew  York  Central, 
etc.,  Li.  B.  Co.,  ^Q  N.  Y.  (21  Sick.)  181 ;  23  Am.  Rep.  37. 

A  public  officer  or  other  person  who  takes  upon  himself  a  public 
employment  is  liable  to  third  persons  for  any  injury  occasioned  by 
his  own  personal  negligence  or  default  in  the  discharge  of  his  duties 
{Phillips  V.  Commonwealth,  44  Penn.  St.  197 ;  Sawyer  v.  Corse,  17 
Gratt.  [Va,]  230) ;  and  he  is  likewise  liable  to  third  persons  for  any  injury 
occasioDed*by  the  negligence  or  default  of  his  private  agent  or  servant 
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in  the  discharo^e  of  his  official  duties.  Id.  So,  one  who,  by  contract 
with  the  State,  assumes  the  duties  and  is  invested  with  the  powers  of  a 
pubhc  officer,  is  Hable  to  any  individual  who  sustains  special  damage 
by  a  neglect  properly  to  perform  such  duties.  Robinson  v.  Chamber- 
lain, 34  N.  Y.  (7  Tiff.)  389.  And  see  French  v.  Donaldson,  57  N.  Y. 
(12  Sick.)  496 ;  Jones  v.  Neio  Haven,  34  Conn.  1.  See,  also,  tit. 
Municipal  Corpm'attons. 

A  reversioner  has  a  right  to  sue  for  an  injury  done  to  the  value  of 
the  inheritance,  and  may  recover  damages  to  the  extent  of  the  proba- 
ble depreciation.  Jesser  v.  Glfford,  4  Burr.  2141.  And  building  a 
roof  Avith  eaves  which  discharge  rainwater  by  a  spout  upon  the  rever- 
sioner's land,  is  held  to  be  a  permanent  injury  within  this  rule.  Tucker 
V.  Newman,  11  Ad.  &  El.  40.  So  is  an  excavation,  causing  the  soil  to 
fall  away.  Raine  v.  Alderson,  4  Bing.  N.  C.  702;  S.  C,  6  Scott,  691. 
But  a  reversioner  cannot  maintain  an  action  for  a  mere  entry  upon  his 
land  held  by  a  tenant  on  lease,  if  no  injury  is  done  to  the  land  itself, 
although  the  entry  was  made  for  the  purpose  of  claiming  title.  Baxter 
V.  Taylor,  4  Barn.  &  Ad.  72.  Nor  can  a  reversioner  maintain  an  action 
for  the  nuisance  of  perpetual  hammering  in  a  railway  company's  work- 
shop adjoining  his  house,  although  such  nuisance  is  morally  certain  to 
continue.  Mumford  v.  Oxford,  etc.,  Railway  Co.,  1  Hurlst.  &  N.  34; 
S.  C,  36  Eng.  L.  &  Eq.  580. 

The  owner  of  personal  property  hired  out  may  sue  for  an  injury  to 
his  reversionary  interest  as  in  the  case  of  real  property,  Hawkins  v. 
Phythian,  8  B.  Monr.  (Ky.)  515.  But  no  action  will  lie  by  the  holder 
of  a  mortgage  against  another  for  a  mere  negligent  injury  to  the  mort- 
gaged premises,  by  which  the  plaintiff  has  lost  his  security  {Oardner 
V.  Heartt,  3  Denio,  232) ;  though  a  mortgagee  may  sue  for  a  conversion 
of  the  mortgaged  property  {Bicrton  v.  Tannehill,  6  Blackf.  [Ind.] 
47<> ;  Bellune  v.  Wallace,  2  Ricli.  [S.  C]  L.  80) ;  or  for  a  trespass 
thereon.     Page  v.  Robinson,  10  Cush.  99.' 

§  2.  Illustrations.  Evidence  tending  to  show  that  a  plaintijff  was 
injured  by  a  ])oard  or  plank  falling  from  the  defendant's  premises  is 
held  to  be  sufficient,  prima  facie,  to  charge  the  defendant  with  negli- 
gence. Clare  V.  National  City  Bank,  1  Sweeny  (N,  Y.),  539.  And 
where  the  defendant  dug  a  ditch  across  a  public  sidewalk  and  allowed 
it  to  remain  open  at  night  witli  no  provision  for  warning  or  protect- 
ing travelers,  it  was  held  tliat  negligence  was  established  as  a  matter 
of  law.  Sexton  v.  Zett,  44  N.  Y.  (5  Hand)  430.  But  to  leave  a  horse 
unfastened  upon  the  liighway  is  not  necessarily  negligence.  And 
whether  it  is  or  not  must  be  determined  by  considering  the  temper  of 
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the  horse,  and  the  particular  circumstances  under  which  he  was  left. 
Griggs  v.  FleckeTistein^  14  Minn.  81. 

The  fact  that  a  niinisterial  officer  has  a  discretion  in  regard  to  the 
mode  of  discharging  a  duty  imperatively  imposed  on  him  by  law  does 
not  entitle  him  to  the  immunity  of  a  judicial  officer,  and  if  he  im- 
properly discharge  such  duties,  he  is  liable  to  any  person  injured 
thereby.  Hichs  v.  Dom,  42  N.  Y.  (3  ILind)  47;  S.  C,  9  Abb.  (N.  S.) 
47 ;  affirming  S.  C,  1  Lans.  81  ;  S.  C,  54  Barb.  172.  And  see  Har- 
mony V.  Mitchell^  13  IIow.  (U.  S.)  115. 

The  plaintiff,  while  driving  in  a  portion  of  a  street  occupied  by  the 
defendant's  railway  tracks,  was  injured  because  of  an  excavation  be- 
tween the  tracks.  The  excavation  was  made  by  an  adjoining  property 
owner,  who  had  notified  the  defendant  of  his  intention  to  excavate, 
whereupon  the  defendant  bridged  the  excavation  over,  so  that  horses 
could  pass.  The  defendant  had  agreed  with  the  city  "  to  pave  the 
streets,  in  and  about  the  rails,  in  a  permanent  manner,  and  keep  the 
same  in  repair,"  and  it  was  held  that  the  contract  made  by  the  city  in- 
ured to  the  benefit  of  the  plaintifi',  and  that  he  was  entitled  to 'enforce 
it.  McMahon  v.  Seoond  Aveiiue  IL  B.  Co.,  11  Hun  (N.  Y.),  347. 
This  decision  is  based  upon  the  principle  that  where  one  contracts 
with  a  municipal  corporation  to  keep  any  portion  of  the  streets  in  re" 
pair,  he,  in  effect,  contracts  to  perform  that  duty  to  the  public  in  the 
place  and  stead  of  the  municipality.  See  City  of  Broohlyn  v.  Broo'k- 
lyn  City  R.  B.  Co.,  47  N.  Y.  (2  Sick.)  475  ;  S.  C,  7  Am.  Eep.  469. 

A  mail  carrier  is  the  private  agent  of  the  contractor  for  carrying  the 
mail,  and  the  contractor  is  liable  to  third  persons  for  any  injmy  sus- 
tained through  the  negligence  or  default  of  such  agent  in  the  perform- 
ance of  his  duties.     Sawyer  v.  Corse,  17  Gratt.  (Ya.)  230. 

Where  a  highway  commissioner  has  received  notice  of  the  unsafe 
character  of  a  bridge  in  his  town,  a  year  before  an  alleged  injury  has 
been  sustained  by  reason  of  its  defects,  and  has  negligently  omitted 
to  cause  it  to  be  repaired,  he  is  guilty  of  a  wrong  rendering  him  liable 
for  all  its  consequences  to  those  who  might  be  injured  by  it.  Lament 
V.  Haight,  44  How.  (N.  Y.)  1. 

AKTICLE  Y. 

WHO    MAT    BE    SUED    FOB. 

Section  1.  In  general.  Infants  and  others  incapable  of  contracting 
cannot  be  held  liable  for  mere  neglect  to  perform  their  contracts.  But 
in  an  action  ex  delicto,  for  an  injury  occasioned  by  the  wrongful  act  of 
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the  defendant,  the  infancy  of  the  defendant  is  no  protection.  He  is  as 
fully  liable  for  the  damages  sustained  as  if  he  were  of  full  age.  Conh- 
lin  V.  Thompson^  29  Barb.  218  ;  Burnard  v.  Haggis,  14  C.  B.  (N.  S.) 
45.  And  the  rule  is  the  same  as  to  persons  of  unsound  mind.  See 
Bulloch  V.  Babcock,  3  Wend.  39 1 ;  Williams  v.  Cameron,  26  Barb. 
172. 

"Where  a  party  sustains  an  injury  from  the  concurring  negligence  of 
several  he  may  recover  therefor  against  all  or  either  of  them.  Guille 
V.  Swan,  19  Johns.  381  ;  Barrett  v.  Third  Avenue  R.  B.  Co.,  45  N. 
Y.  (6  Hand)  628.  And  see  PolUtt  v.  Long,  56  N.  Y.  (11  Sick.)  200  ; 
Lake  v.  Milliken,  62  Me.  240  ;  S.  C,  16  Am.  Rep.  456.  Thus,  a  pas- 
senger injured  by  a  collision  resulting  from  the  concurrent  negligence 
of  two  railway  companies  may  maintain  a  joint  action  against  both. 
Colegrove  v.  New  York,  etc.,  R.  R.  Cos.,  20  N.  Y.  (6  Smith)  492. 
And  the  owners  of  a  party- wall  may  be  jointly  sued  for  injuries  sus- 
tained in  consequence  of  its  falling,  through  decay  and  want  of  repair. 
Klauder  v.  McGrath,  35  Penn.  St.  128.  So,  in  a  case  where  the 
master  is  liable  for  the  tortious  negligence  of  his  servant,  the  latter  is 
jointly  liable  with  him.  Phelps  v.  Wait,  30  N.  Y.  (3  Tiff.)  78  ;  Fort 
V.  Whipple,  11  Hun  (N.  Y.),  586 ;   Wright  v.  Compton,  53  Ind.  337. 

As  to  the  liability  of  masters  for  the  acts  of  their  servants,  see 
ante,  tit.  Master  and  Servant.  As  to  the  liability  of  masters  to  their 
servants  for  negligence  of  fellow-servant,  etc.,  see  id. 

§  2.  Illustrations.  A  licensed  public  carman,  who  carries  on  bus- 
iness on  his  own  account,  with  his  own  capital,  and  his  own  wagons, 
horses,  and  servants,  does  not  stand  in  the  relation  of  servant  to  one 
who  employs  him  to  carry  merchandise  at  an  agreed  price  per  package, 
so  as  to  make  the  latter  liable  for  the  negligence  of  the  servants  of 
such  carman.  McMuUenv.  Iloyt,  2  Daly  (N.  Y.),  271  ;  DeForest  v. 
Wright,  2  Mich.  368. 

One  who  superintends,  although  gratuitously  and  not  under  any  oou' 
tract,  work  done  on  the  land  of  another,  and  through  whose  negli- 
gence, as  well  as  that  of  such  other,  damage  is  done  to  a  third 
person  by  the  work,  is  liable  jointly  with  the  other  person  there- 
for. Ilawkesivorth  v.  Thmnpson,  98  Mass.  77.  And  if  one  per- 
son commits  an  unlawful  act  under  the  direction  of  another,  that  fact 
will  not  shield  him  from  responsibility,  but  both  are  equally  liable  to 
the  injured  party.     Johnson  v.  Barber,  5  Gilm.  (III.)  425. 

As  against  a  private  corporation  ol)taining  authority  ta  use  *he  streets 
of  a  city  in  an  extraordinary  manner  f<^r  its  own  private  purposes  and 
profit,  the  owner  of  a  lot  of  ground  with  a  building  thereon,  bound- 
ing on  a  street,  is  entitled  to  the  natural  support  which  f?lie  bed  of  the 
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street  may  afford  to  the  foundation  of  Lis  house.  And  notwithstand- 
ing authority  may  have  been  obtained  both  from  tlie  city  and  the  State 
legislature,  to  make  the  extraordinary  use  of  the  street,  yet  that  authority 
must  be  exercised  at  the  peril  of  the  party  to  whom  it  is  delegated  ;  and 
if  any  injury  accrues  to  private  property  in  the  exercise  of  the  power, 
the  party  producing  it  must  be  held  liable.  And  such  liability  arises 
even  though  the  injury  is  the  natural  or  inevitable  result  or  consequence 
of  the  act  authorized  to  be  done.  Baltimore^  etc.,  R.  R.  Co.  v.  lieaney, 
42  Md.  117. 

It  has  been  held  that  the  owner  of  land  with  an  unsafe  building  upon 
it  is  liable  for  injuries  done  by  the  falling  of  the  building,  to  the  prop- 
erty of  an  occupant  of  adjoining  land,  notwithstanding  the  former  had 
leased  the  premises  to  another  person,  reserving  rent,  but  covenanting 
to  repair.  Benson  v.  Suarez,  43  Barb.  408  ;  S.  C,  19  Abb.  Pr.  61  ; 
28  How.  511.  It  has  likewise  been  held,  that  one  who  reserves  a  right 
of  possession  and  use  in  a  pier,  though  he  has  parted  with  the  title,  is 
still  liable  for  injuries  caused  by  its  bad  condition.  Cannavan  v.  Corik- 
Zin,  1  Daly  (N.  Y.),  509  ;  S.  C.,  1  Abb.  Pr.  (N.  S.)  27 L.  And  see 
Anderson  v.  Dickie.,  26  How.  (N.  Y.)  105.  But  if  premises  are  in 
good  repair  when  demised  but  afterward  became  ruinous  and  danger- 
ous, the  landlord  is  not  responsible  therefor  either  to  the  occupant  or  the 
public,  during  the  continuance  of  the  lease,  unless  he  has  expressly 
agreed  to  repair  or  has  renewed  the  lease  after  the  need  of  repair  has 
shown  itself  ;  and  this  rule  applies  to  a  lessee  out  of  possession  who 
has  sublet  to  another  who  is  in  possession.  Clancy  v.  Byrne.,  56  N.  Y. 
(11  Sick.)  129;  S  C,  15  Am.  Eep.  391.  Such  a  lessee,  therefore, 
is  not  liable  for  an  injury  to  the  property  of  a  person  lawfully  upon 
the  premises  with  his  property,  resulting  from  a  neglect  to  keep  them  in 
repair ;  and  this  is  so  although,  by  his  covenant  with  his  landord,  he  is 
bound  to  make  all  ordinary  repairs.  The  covenant  does  not  give  a 
right  of  action  to  or  impose  a  liability  in  favor  of  a  stranger.  Id.  ; 
Swords  V.  Edgar,  59  N.  Y.  (14  Sick)  28;  S.  C,  17  Am.  Rep.  295. 
And  see  Todd  v.  Flight,  9  C.  B.  (N.  S.)  377  ;  Rich  v.  Basterjield,  4 
C.  B.  783 ;  56  Eng.  Com.  L.  &  Eq.  783 ;  Tollit  v.  Sherstane,  5  Mees. 
&  W.    283 ;  ante,   691,  art.  2,  §  18. 

Neither  a  natural  nor  an  artificial  person  is  liable  for  the  acts  or  negli- 
gence of  another,  unless  the  relation  of  master  and  servant  or  principal 
and  agent  exists  between  them.  Reed  v.  AUeghany  City,  79  Penn. 
St.  300 ;  McOuire  v.  Grant,  1  Dutch.  (N.  J.)  356.  The  distinction 
on  which  all  the  cases  turn  is,  that  if  the  person  employed  to  do  the 
work  carries  on  an  independent  employment,  and  acts  in  pursuance  of 
a  contract  with  his  employer  by  which  he  has  agreed  to  do  the  work 
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on  certain  specified  terras,  in  a  particular  manner  and  for  a  specified 
price,  then  the  employer  is  not  liable.  The  relation  of  master  and  ser- 
vant does  not  subsist  between  the  parties,  but  only  that  of  contractor 
and  contractee.  BrackeU  v.  Lubke^  4  Allen,  138  ;  Robinson  v.  Webh^ 
11  Bush  (Ky.),  464.  And  where  work  is  being  done  under  contract, 
if  there  is  any  negligence,  the  contractors,  or  those  employed  by  them 
are  alone  responsible.  Id.  ;  Gardner  v.  Bennett^  6  Jones  &  Sp.  (N.  Y.) 
197.  Thus,  where  a  city  employed  a  contractor  to  grade  a  street,  and 
in  performing  his  contract  he  threw  dirt,  stone,  etc.,  on  a  lot  abut- 
ting the  street,  it  was  held  that  the  city  was  not  liable  to  the  lot-holder 
for  the  injury.     Meed  v.  Alleghany  City^  79  Penn.  St.  300.     See,  also* 

Wray  v.  JEoans,  80  id.  102.  And  the  rule  was  applied  where  a  house, 
in  being  raised  up  for  an  addition  beneath,  fell  upon  the  house  of  an 
adjoining  owner.      Connera  v.    Hennessey^   112  Mass.   9C.     And  see 

Wood  V.  School  District,  44  Iowa,  27.  But,  on  the  other  hand,  if 
work  is  done  under  a  general  employment,  and  it  is  to  be  performed 
for  a  reasonable  compensation  or  for  a  stipulated  price,  the  employer 
remains  liable,  because  he  retains  the  right  and  power  of  directing  and 
controlling  the  time  and  manner  of  executing  the  work,  or  of  refrain- 
ing from  doing  it,  if  he  deems  it  necessary  or  expedient.  Id.  ;  Forsyth 
V.  Hooper,  11  Allen,  419.  And  see  ante,  tit.  Master  and  Servant. 
So,  if  A  contract  with  B  to  do  the  carpenter  work  of  a  building  at  a 
fixed  price,  and  to  superintend  the  other  work  on  the  building,  employ- 
ing the  hands  and  certifying  the  bills  to  B,  who  .pays  them,  and  A  is 
guilty  of  negligence  in  not  sufficiently  guarding  a  pit  or  vault,  opened 
in  the  sidewalk  of  the  premises  on  which  the  building  is  erected,  B 
will  be  responsible  for  damage  sustained  by  a  person  falling  into  the 
opening,  in  consequence  of  such  negligence.  If,  however,  the  negligence 
had  been  that  of  the  carpenters,  working  under  A,  the  rule  of  respon- 
sibility would  have  been  different,  and  A  would  have  been  held  liable. 
Samyn  v.  McClosky,  2  Ohio  St.  536.  See  Glance  v.  National  City 
Bamk,  8  Jones  <fe  Sp.  (N.  Y.)  104. 

A  tenant  does  not  lose  possession  in  any  sense  that  would  impair  his 
own  rights,  merely  because  a  person  enters  under  the  direction  of  the 
landlord  to  make  repairs  or  improvements  ;  and  if,  during  the  progress 
of  such  repairs  or  improvements,  the  tenant  receives  personal  injuries 
by  reason  of  the  negligent  manner  in  which  they  were  being  made,  the 
])arty  whose  negligence  occasioned  the  injury  must  respond  in  damages. 
Jjirnparter  v.  Wallbaum,  45  111.  444.  And  if  an  -employee  of  such 
tenant,  while  in  the  line  of  his  duty  as  such,  receives  injuries  from  such 
negligence  on  the  part  of  the  person  doing  the  work,  the  latter  must 
respond  to  him  also  in  damages.  Id. 
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The  owner  of  a  building,  to  the  chimney  of  which  a  gas  company  lias, 
without  the  owner's  consent,  so  affixed  a  wire  as  to  render  the  chimney 
unsafe,  and  ultimately  to  cause  its  fall  upon  a  passer-by,  may  be  liable 
for  the  damages  so  caused  ;  and  if,  when  so  liable,  he  pays  the  damage, 
he  has  an  action  against  the  company  for  indemnity.  Gray  v.  Boston 
Gas- Light  Co.,  114  Mass.  149  ;  S.  C,  19  Am.  Rep.  324. 

Where  a  servant  of  a  mining  company  was  killed  by  the  falling  of 
a  rock  from  the  roof  of  a  common  gangway  in  a  coal  mine,  and  it 
was  sought  to  charge  the  company  with  negligence  in  not  keeping 
the  roof  in  a  safe  condition,  it  was  held  that  notice  to  the  superin- 
tendent, of  the  dangerous  situation  of  the  roof,  was  notice  to  the  com- 
pany ;  and  that,  if  this  was  long  enough  before  the  accident  to  have 
given  time  to  repair  the  same,  was  sufficient  to  fix  negligence  upon 
the  company.  Quincy  Coal  Co.  v.  Hood.,  77  111.  68.  See  Depjpe  v. 
Chicago.,  etc.,  R.  R.  Co..,  38  Iowa,  592. 

ARTICLE    YI. 

DAMAGES    AS    A    REMEDY. 

Section  1.  In  general.  See,  on  this  subject,  ante.,  Yol.  2,  440,  e< 
seq.  As  a  general  rule,  a  person  is  answerable  for  the  consequences  of 
his  fault  only  so  far  as  they  are  natural  and  proximate,  and  may, 
therefore,  be  foreseen  by  ordinary  forecaste ;  and  not  for  those  arising 
from  a  conjunction  of  his  fault  with  circumstances  of  an  extraordi- 
nary nature.  Fairbanks  v.  Kerr.,  70  Penn.  St.  86  ;  10  Am.  Rep.  664. 
And  see  Cuff  v.  Newark,  etc.,  R.  R.  Co.,  35  N.  J.  Law,  17;  10  Am. 
Rep.  205  ;  Pollett  v.  Long,  56  N.  Y.  (11  Sick.)  200.  It  is  frequently 
difficult  to  determine  the  amount  of  damage  sustained ;  and  the  rule 
is,  that  where  a  wrong  has  been  committed,  the  wrong-doer  must  suffer 
from  the  impossibility  of  accurately  ascertaining  the  amount  of  damage. 
If,  therefore,  the  evidence  seems  equally  balanced  between  two  or 
more  amounts,  he  must  pay  the  larger  sum.  Leeds  v.  Amherst.,  20 
Beav.  239. 

A  recovery  is  not  confined  to  the  amount  of  damages  sustained  pre- 
vious to  the  commencement  of  the  action,  but  it  may  also  include  dam- 
ages suffered  up  to  the  verdict  (see  Dailey  v.  Dismal  Swamp  Canal 
Co.,  2  Ired.  [N.  C]  L.  222),  and  those  which  it  is  reasonably  certain 
that  the  plaintiff  will  suffer  in  the  future.  Peoria  Bridge  Association 
v.  Loomis,  20  111.  236  ;  Kerr  v.  Forgue,  54  id.  482 ;  S.  C,  5  Am.  Rep. 
146 ;  Curtis  v.  Rochester,  etc.,  R.  R.  Co.,  18  N.  Y.  (4  Smith)  534. 
But  an  injured  party  is  not  entitled  to  recover  for  damages  which  he 
might  have  avoided  by  the  use  of  slight  care  and  diligence,  after  becom- 
YoL.  lY.— 90 
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ing  aware  of  the  injury  complained  of  (  Worth  v.  Edmonds,  52  Barb. 
40;  Illinois,  etc.,  R.  B.  Co.  v.  Fitinigan,  21  111.  646)  ;  nor  for  dam- 
ages which,  at  a  trifling  expense  or  by  reasonable  exertions,  he  might 
have  prevented.  Douglas  v.  Stephens,  18  Mo.  362.  And  it  has  been 
held  that  the  plaintiff  cannot  recover  for  damage  which  he  might  have 
avoided  by  the  use  of  ordinary  care  and  diligence.  State  v.  Powell, 
44  Mo.  436.  And  see  Sherman  v.  Fall  River  Iron  Works,  2  Allen,  524. 
But  see  Cliase  v.  NewYorh,  etc.,  R.  R.  Co.,  24  Barb.  273  ;  Lawrence 
V.  Ilousatonic  R.  R.  Co.,  29  Conn.  390.  See,  as  to  allowance  for  the 
plaintiff's  loss  of  profits,  a^ite,  Vol.  2,  443,  469. 

The  rule  of  damages  generally  adopted  in  cases  of  negligent  injury 
to  real  property  is  to  allow  the  difference  between  the  value  of  the 
plaintiffs  premises  before  the  injury  happened,  and  the  value  imme- 
diately after  the  injury,  taking  into  account  only  the  damages  which 
liad  resulted  from  the  defendant's  acts.  Chase  v.  New  York,  etc.,  R. 
R.  Co.,  24  Barb.  273;  McGuire  r.  Grant,  1  Dutch.  (N.  J.)  356.  The 
time  of  estimating  the  damage  is  when  the  injury  is  complete.  Schuyl- 
kill Navigation  Co.  v.  Farr,  4  "Watts  &  Serg.  362.  The  rule  as  stated 
is  not,  however,  universally  applied,  and  it  is  held,  that  if  the  thing 
destroyed,  although  it  is  part  of  the  realty,  has  a  value  which  can  be 
accurately  measured  and  ascertained  without  reference  to  the  soil  in 
which  it  stands,  or  out  of  which  it  grows,  the  recovery  must  be  for  the 
value  of  tlie  thing  thus  destroyed,  and  not  for  the  difference  in  the 
value  of  the  land  before  and  after  such  destruction.  Whitbeck  v.  New 
York  Central  R.  R.  Co.,  36  Barb.  644.  And  see  Richardson  v. 
Northrup,  66  id.  85  ;  Stanton  v,  Pritchard,  4  Hun  (N.  Y.),  266 ; 
Winchester  v.  Craig,  33  Mich.  205  ;  Chicago,  etc.,  R.  R.  Co.  v.  Ward, 
16  111.  522.  To  ascertain  the  damages,  in  an  action  for  injury  to  a  well 
by  rendering  the  water  impure,  the  cost  of  furnishing  water  to  the 
family,  having  regard  to  the  quality  and  quantity,  may  be  taken  into 
account  in  the  estimate,  also  the  difference  in  value  of  the  property, 
owing  U)  the  erection  of  gas  or  other  offensive  structures  in  its  vicinity. 
Ottawa  Gas-Light  Co.  v.  Graham,  28  III.  73. 

In  consocjuence  of  a  railway  embankment,  the  flood  waters  of  a  river 
were  j)ent  up  and  caused  to  flow  over  land  of  the  plaintiff,  doing  injury 
to  a  certain  amount.  Had  the  embankment  not  been  constructed,  the 
waters  w(juld  have  flowed  a  different  w^ay,  but  would  have  reached  the 
plaintiff's  land,  and  would  have  done  damage  to  a  less  amount,  and  it 
was  held  that  the  measure  of  damages  recoverable  by  the  plaintiff 
against  the  railway  company  was  the  difference  only  between  the  two 
anH^mts.  Workman  v.  Great  Nortliern  Railwaij  Co.y  32  L.  J.  (Q.  B.) 
279. 
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If  goods  are  wholly  lost  or  destroyed  through  ncgligenee,  the  owner 
is  entitled  to  recover  their  full  value  at  the  time  of  such  loss  or  destruc- 
tion. If  the  goods  are  partially  injured,  and  the  party  seeks  redress  for 
the  qualified  damage,  the  measure  should  be  in  like  proportion.  Smith 
V.  Griffith,  Z  Hill,  333.  Kw(!i  %qq  Edwards  v.  i?<?e55,  48  Barb.  106; 
Wise  v.  Freshly,  3  McCord  (S.  C),  547. 

Where  a  telegraph  company  receives  a  message  for  transmission, 
without  notice  or  information,  either  from  the  contents  of  the  message 
or  otherwise,  of  any  fact  indicating  that  extraordinary  care  or  speed  in 
its  dispatch  or  delivery  is  important  or  expected,  or  that  extraordinary 
or  special  damages  will  result  from  any  neglect  or  want  of  care,  or 
accuracy  in  transmitting  it,  the  measure  of  damages  for  non-delivery  is 
limited  to  such  damage  as  results  from  the  ordinary  and  obvious  pur- 
pose of  the  contract.  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y. 
(6  Hand)  744 ;  S.  C,  6  Am.  Rep.  165 ;  United  States  Tel.  Co.  v. 
Gildersleve,  29  M d.  232.  In  an  action  for  the  non-delivery  of  a  telegram 
ordering  goods,  the  plaintiff  may  recover  the  money  paid  for  transmit- 
ting the  message,  any  advance  in  freight,  and  any  expenses  incurred 
in  consequence  of  the  failure  of  the  message,  but  he  cannot  recover 
contingent  or  anticipated  profits.  West.  Union  Tel.  Co.  v.  Graham, 
1  Col.  T.  230  ;  S.  C,  9  Am.  Eep.  136.  And  see  Squire  y.West.  Union 
Tel.  Co.,  98  Mass.  232 ;  Leonard  v.  New  York  Tel.  Co.,  41  N.  Y.  (2 
Hand)  565 ;  S.  C,  1  Am.  Rep.  446.  For  the  non-delivery  of  a  tele- 
gram directing  the  purchase  of  stock,  the  telegraph  company  was  held 
liable  for  the  difference  between  the  price  at  the  time  the  message 
ought  to  have  been  delivered,  and  the  price  at  which  the  stock  was 
purchased  upon  an  order  by  mail.  United  States  Tel.  Co.  v.  Wenger,  55 
Penn.  St.  262.  See  Rittenhouse  v.  Independent  Line  of  Telegraph, 
44  N.  Y.  (5  Hand)  263  ;  S.  C,  4  Am.  Rep.  673. 

Where  the  amount  which  a  telegraph  company  shall  pay  as  a  penalty 
for  a  failure  to  comply  with  requirements  of  law,  is  fixed  by  statute,  the 
company  cannot  change  the  degree  or  measure  of  the  statutory  liabil- 
ity, by  the  adoption  of  rules  and  regulations.  Nor  will  paying  back 
the  amount  paid  for  sending  a  dispatch,  and  the  acceptance  of  tlie  same, 
unless  it  is  agreed  to  be  accepted  in  full  of  all  that  the  party  has  a 
right  to  recover  by  virtue  of  the  statute,  bar  an  action  for  the  full  pen- 
alty. Western  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429  ;  9  Am. 
Rep.  744. 

The  rule  so  carefully  maintained  and  guarded  in  actions  upon  con- 
tracts, and  for  tortious  injuries  to  property,  is  incapable  of  being 
applied  where  the  injury  is  to  the  person,  such  injuries  being  without 
precise  pecuniary  measure.     The  law  has  accordingly,  in  cases  of  injury 
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to  the  person,  committed  the  determination  of  the  amount  of  damages 
to  be  awarded,  to  the  experience  and  good  sense  of  jurors.  And  when 
the  verdict  rendered  by  them  may  reasonably  be  presumed  to  have 
resulted  from  an  hcHiest  and  intelligent  exercise  of  judgment  on  their 
part,  the  pohcy  of  the  courts  is,  and  necessarily  must  be,  not  to  inter- 
fere with  their  conclusion.  Walker  v.  Erie  Railway  Co.^  63  Barb. 
260.  See  Heil  v.  Glanding^  42'Penn.  St.  493.  In  an  action  for  a  neg- 
ligent injury  to  the  person,  the  plaintiif  may  recover  for  loss  of  time 
and  expense  incurred,  for  the  pain  and  suffering  undergone,  and  for 
permanent  injuries  sustained,  impairing  future  usefulness.  Beurdsley  v. 
Swa7in,  4  McLean  (C.  C),  333  ;  Wade  v.  Xeroy,  20  ILow.  (U.  S.)  34  ; 
Klein  V.  Jewett^  26  N".  J.  Eq.  474;  Stockton  v.  Frey,  4  Gill  (Md.), 
406  ;  Masters  v.  Warren^  27  Conn.  293  ;  Pennsylvania^  etc^  Land  Co. 
v.  Graham,  63  Penn.  St.  290;  S.  C,  3  Am.  Rep.  549;  Canning  v. 
Williamstown,  1  Cush.  451.  It  has,  however,  been  held  that  the  jury 
in  estimating  damages  cannot  consider  the  "  character  "  of  the  plaintiff, 
nor  his  pain  of  mind,  aside  and  distinct  from  his  bodily  suffering. 
Johnson  v.  Wells,  6  Nev.  224 ;  S.  C,  3  Am.  Rep.  245.  Nor  are  the 
damages  to  be  estimated  by,  or  proportioned  to,  the  wealth  of  the  de- 
fendant. Moody  V.  Osgood,  50  Barb.  62S.  And  indirect  proof  of  the 
defendant's  wealtli  is  just  as  inadmissible  as  direct  proof,  and  for  the 
same  reasons.  Id.  So,  in  an  action  by  a  w^oman  against  a  railway 
company  for  personal  injuries,  the  death  of  her  husband  by  the  same 
cause,  or  the  fact  that  she  has  children  dependent  upon  her  for  support, 
is  inadmissible  in  evidence  to  increase  tliQ  damages.  Shaw  v.  Boston, 
etc.,  R.  R.  Co.,  8  Gray,  45.  See,  also,  Stockton  v.  Frey,  4  Gill  (Md.), 
406.  And  in  an  action  to  recover  damages  for  personal  injuries  by 
which  the  plaintiff  is  prevented  from  transacting  his  accustomed  busi- 
ness, where  the  business  is  of  such  a  nature  that  the  profits  therein  are 
uncertain,  proof  of  his  past  profits  is  held  to  be  incompetent.  Master- 
tony.  Village  of  Mount  Vernon,  58  N.  Y.  (13  Sick.)  391.  See  Walker 
V.  Erie  Railway  Co.,  63  Barb.  260 ;  McLaughlin  v.  Corry,  77  Penn. 
St.  109  ;  18  Am.  Rep.  432.  But  in  an  action  against  a  physician  for 
causing  an  injury  to  the  wife  by  unskillful  and  careless  treatment  in 
delivering  her  of  a  child,  damages  may  be  given  for  the  increased 
expense  of  employing  another  physician  to  effect  a  cure  {Leighton  v. 
Sargent,  31  N.  H.  119);  and  also  for  the  mental  suffering  of  the  wife 
caused  by  the  destruction  of  the  child.  Smith  v.  Overhy,  30  Ga.  241. 
See  ante.  Vol.  2,  444,  et  seg. 

§  2.  Exemplary  damages.  See  ante,  Vol.  2,  446,  et  seg.  In  cases 
of  simple  negligence,  the  rule  governing  the  measure  of  damages  is 
to  allow  the  actual  damages.     And  it  has  been  held  that  the  allowance 
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of  "smart  money"  in  sucli  cases  is  improper.  Moody  v.  McDonald^ 
4  Cal.  297.  It  is,  however,  frequently  said  that  juries  are  authorized 
to  give  exemplary  damages  in  cases  of  gross  negligence,  as  well  as  for 
forcible  injuries ;  as  where  a  stage  coach  pro[)rietor  employs  a  known 
drunkard  as  a  driver,  through  whose  negligence  while  intoxicated  a 
passenger  receives  injury  {Sawyer  v.  Sauer,  10  Kans.  466  ;  Frink  v. 
Coe^  4  Greene  [Iowa],  555) ;  or  where  a  personal  injury  has  been 
caused  by  the  gross  negligence  of  a  railroad  company  in  the  manage- 
ment of  its  trains  {Hopkins  v.  Atlantic,  etc.,  li.  R.  Co.,  36  N.  II.  9 ; 
Milwaukee,  etc.,  Railway  Co.  v.  Arms,  91  U.  S.  [1  Otto]  489);  or,  if 
the  plaintiff  prove  gross  negligence  in  the  defendant's  treatment  of  his 
disease.  Cochran  v.  Miller,  13  Iowa,  128.  And  see  Kountz  v.  Brown, 
16  B.  Monr.  (Ky.)  577;  Yicksburg,  etc.,  R.  R.  Co.  v.  Ration,  31  Miss. 
156.  But  although  the  jury  are  not  restricted  to  a  bare  indemnifica- 
tion for  the  injury  actually  proved  from  the  defendant's  gross  negli- 
gence, yet,' under  their  legal  discretion,  the  exemplary  should  bear  some 
proportion  to  the  real  damage  sustained.  Grant  v.  McDonogh,  7 
La.  Ann.  447.  See  Jackson  v.  Schmidt,  14  id.  806  ;  Erahlen  v.  Myers, 
6  Ilurlst.  &  N.  54. 

§  3.  Discretion  of  jury.  See  ante.  Vol.  2,  477,  et  seq.  See,  also, 
id.,  tit.  Damages. 

ARTICLE   VII. 

INJUNCTION    AS    A    REMEDY. 

Section  1.  In  general.     See  ante.  Vol.  3,  tit.  Injunctions. 
ARTICLE   VIII. 

DEFENSES. 

Section  1.  In  general.  The  law  affords  a  party  a  remedy  by  civil 
action  to  recover  damages  for  an  injury  to  his  person  or  property, 
caused  either  directly  or  consequentially  by  the  negligence,  inadvert- 
ence, or  want  of  proper  precaution  on  the  part  of  another,  and  the  fact 
that  the  injury  was  unintentional  is  no  defense  to  such  an  action. 
A7nick  V.  CUara,  6  Blackf.  (Ind.)  258.  Nor  is  the  lawfulness  oi  the 
act  from  which  the  injury  resulted  any  excuse  for  the  negligence,  un- 
skillfulness,  or  reckless  incaution  of  the  party.  Tally  v.  Ayres,  3 
Sneed  (Tenn.),  677.  And  see  Baltimore,  etc.,  R.  R.  Co.  v.  Reaney,  42 
Md.  117.  To  constitute  an  available  defense  in  such  cases,  it  must  ap- 
pear that  the  injury  was  unavoidable,  or  the  result  of  some  superior 
agency,  without  the  imputation  of  any  degree  of  fault  to  the  defend- 
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ant  {Tally  v,  Ayres,  3  Sneed  [Tenn.],  677  ;  Cotterill  v.  Starhey,  8 
Carr.  &  P.  691 ;  Merritt  v.  Earle,  29  N.  Y.  [2  Tiff.]  115);  or  that  the 
negligence  of  the  plaintiff  contributed  to  the  injury.  Fleming  v. 
WesUrii  Pacific  R.  R.  Co.,  49  Cal.  253. 

§  2.  Contributory  negligence.  The  rule  very  generally  adopted 
by  the  courts  is,  that,  whenever  there  is  negligence  on  the  part  of  the 
plaintiff,  contributing  directly,  or  as  a  proximate  cause,  to  the  occur- 
rence from  which  the  injury  arises,  such  negligence  will  prevent  the 
plaintiff  from  recovering,  either  at  law  or  in  equity.  Murphy  v.  Deane^ 
101  Mass.  455 ;  S.  C,  3  Am.  Rep.  390  ;  Johnson  v.  TUlsoti,  36  Iowa, 
89  ;  Cooper  v.  Central  R.  R.  Co.,  44  id.  134 ;  Schaabs  v.  Woodhurn 
Sarven  Wheel  Co.,  56  Mo.  173 ;  Lynam  v.  Phila.,  etc.,  R.  R.  Co.,  4 
Houst.  (Del.)  583  ;  Grippeny.  New  York  Central  R.  R.  Co,,  40  N.  Y. 
(1  Hand)  34 ;  Bigelow  v.  Reed,  51  Me.  325  ;  Delaware,  etc.,  R.  R.  Co. 
V.  Toffey,  38  N.  J.  Law,  525  ;  Runyon  v.  Central  R.  R.  Co.,  1  Dutch. 
(N.  J.)  556 ;  Ellis  v.  London,  etc.,  Railway  Co.,  2  Hurlst.  <fe  N.  424 ; 
Winship  V.  Enfield,  42  N.  H.  197 ;  Drake  v.  Philadelphia,  etc.,  R.  R. 
Co.,  51  Penn.  St.  240;  Stiles  v.  Geesey,  71  id.  439;  Tuff\.  Warman, 
5  C.  B.  (N.  S.)  573  ;  Witherley  v.  Regent's  Canal  Co.,  12  id.  2.  But 
the  rule  adopted  by  the  courts  in  Illinois,  and  in  some  of  the  other 
States  is,  that  negligence  resulting  in  injury  is  comparative,  and  it  is 
not  required  that  the  plaintiff  shall  be  free  from  all  negligence  him- 
self, or  that  he  shall  exercise  the  highest  possible  degree  of  prudence 
and  caution  to  entitle  him  to  recover,  if  it  appear  that  the  defendant 
was  guilty  of  a  high  degree  of  negligence.  Chicago,  etc.,  R.  R.  Co.  v. 
Pondrom,  51  111.  333  ;  S.  C,  2  Am.  Rep.  306  ;  Chicago,  etc.,  R.  R.  Co. 
V.  Hatch,  79  id.  137;  Pacific  R.  R.  Co.  v.  Ilouts,  12  Kans.  328.  And 
see  Kerwhaker  v.  Cleveland,  etc.,  R.  R.  Co.,  3  Ohio  St.  172 ;  Lafay- 
ette, etc.,  R.  R.  Co.  V.  Adams,  26  Ind.  76 ;  Stucke  v.  Milwaukee,  etc., 
R.  R.  Co.,  9  Wis.  202;  Klipper  v.  Coffey,  44  Md.  117;  N.  i&  C.  R. 
R.  Co.  V.  Carroll,  6  Ileisk.  (Tenn.)  347. 

In  a  recent  case  in  Missouri,  the  rule  is  stated  to  be,  that  although 
the  plaintiff"  ma}"^  have  failed  to  exercise  ordinary  care  and  diligence 
and  such  failure  contributed  in  a  remote  degree  to  the  injury,  yet  if 
the  defendant  was  guilty  of  negligence  which  was  the  immediate  cause 
of  the  injury,  and  with  the  exercise  of  ordinary  prudence  and  care  by 
him  the  injury  could  have  been  prevented,  he  is  liable.  But  if  the 
])laintiff  could  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  and  prudence,  the  defendant  is  not  liable.  Walsh  v.  Mississippi 
Valley  Transp.  Co.,  52  Mo.  434.  See,  also,  Baltimore,  etc.,  R.  R. 
Co.  V.  Mulligan,  45  Md.  486.  So,  it  is  held  in  California,  that  the 
rule  releasing  a  defendant  ivww  responsibility  fur  damages  because  of 
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the  negligence  of  the  plaintiff,  is  limited  to  cases  where  the  act  or 
omission  of  the  plaintiff  was  the  proximate  cause  of  the  injury.  Flynn 
V.  San  FrandscOy  etc.,  R.  B.  Co.,  40  Cal.  14 ;  S.  C,  6  Am.  Rep.  595 ; 
Maumus  v.  Champion,  40  Cal.  121.  And  see  Davies  v.  Mann,  10 
Mees.  ife  "W.  546 ;  Foster  v.  Holly,  38  Ala.  76 ;  Beers  v.  Ilousatonic 
R.  R.  Co.,  19  Conn.  566;  Louisville,  etc.,  R.  R.  Co.  v.  Collins,  2 
Duv.  (Kj.)  114;  Button  v.  Hudson  River  R.  R.  Co.,  18  N.  Y.  (4 
Smith)  248 ;  Newhouse  v.  Miller,  35  Ind.  463. 

The  contributory  negligence  which  excuses  the  defendant  from  lia- 
bility for  injury  caused,  in  part  at  least,  by  his  negligence,  must  be  the 
personal  act  of  the  party  injured,  or  of  t^ome  one  whose  fault  is  imput- 
able to  him.  The  negligence  of  a  mere  stranger  contributoiy  to  the 
injury  furnishes  no  excuse  for  the  negligence  of  the  defendant,  and  no 
reason  wh}^  he  should  not  respond  in  damages.  Wehster  v.  Hudson 
River  R.  R.  Co.,  38  N.  Y.  (11  Tiff.)  260;  Lockhart  v.  Lichtenthaler, 
46  Penn.  St.  151;  Burrows  v.  March  Gas  Co.,  L.  R..,  5  Exch.  67. 
Thus,  where  a  person  who,  through  the  negligence  of  another,  has  re- 
ceived an  injury  which,  without  a  surgical  operation,  would  cause  his 
death,  employs  a  competent  and  skillful  surgeon,  by  whose  mistake  the 
operation  is  not  successful,  and  the  patient  dies,  the  wrong-doer  is  not 
shielded  from  liability  by  the  surgeon's  error,  and  this,  although  the 
operation  is  the  immediate  cause  of  the  death.  Sauter  v.  JSfew  York,  etc., 
R.R.Co.,  m  N.  Y.  (21  Sick.)  50;  23  Am.  Rep.  18.  Nor  is  the  right  of  the 
plaintiff  to  recover  affected  by  his  having  contributed  to  the  injury  by 
his  conduct,  unless  he  was  2X  fault  in  so  doing.  Western  Union  Tel. 
Co.  V.  Eyser,  2  Col.  T.  141.  In  other  words,  a  party  injured  need  not 
be  a  passive  recipient  of  the  injury  in  order  to  establish  a  right  to  re- 
cover of  the  wrong-doer  for  the  injury.  City  of  Wyandotte  v.  White, 
13  Kan.  191.  There  is  no  rule  of  law  which  imposes  it  as  a  duty  upon 
any  one,  over  whom  danger  impends  by  the  negligence  of  another,  to 
incur  greater  danger  by  delaying  his  efforts  to  avoid  it  until  its  exact 
nature  and  measure  are  ascertained.  If,  therefore,  the  plaintiff,  actu- 
ated by  fears  of  apparent  danger,  was  injured  in  his  endeavors  to 
avoid  it,  that  will  not  of  itself  relieve  the  defendant  from  liability. 
Coulter  V.  Aynerican  Merchants'  Union  Ex.  Co.,  5  Lans.  (N.  Y.)  67; 
S.  C,  56  N.  Y.  (11  Sick.)  585 ;  Southwestern  Railway  Co.  v.  Paulks^ 
24  Ga.  356;  Wahh  v.  Mead,  8  Hun  (N.  Y.),  387;  Larrahee  v.  Sewall, 
QQ  Me.  376. 

It  has  been  held  in  Massachusetts  and  in  some  of  the  other  States 
that,  in  an  action  to  recover  for  injuries  caused  by  the  defendant's 
negligence,  the  plaintiff  must  prove  that  he  was  free  from  contributory 
fault,  or  fail  in  his  action.      This    rule    is   based   upon   the   ground 
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that  there  can  be  no  recovery  unless  two  conditions  concur,  namely, 
negligence  of  the  defendant,  and  freedom  of  the  plaintiff  from  contrib- 
utory fault,  and  that  it  is  incumbent  on  the  plaintiff  to  show  the 
existence  of  both  conditions.  Murphy  v.  Deane^  101  Mass.  455 ;  S. 
C,  3  Am.  Rep.  390.  And  see  Owings  v.  Jones^  9  Md.  108;  Park  v. 
O'Brein,  23  Conn.  339;  Dickey  v.  Maine  Tel.  Co.,  43  Me.  492 ; 
Walker  v.  Ilerron,  22  Tex.  55  ;  Michigan  Central  R.  R.  Co.  v.  CoU- 
man,  28  Mich.  440 ;  Warner  v.  ]\"ew  York  Central  R.  R.  Co.,  44  N. 
Y.  (5  Hand)  465 ;  Robinson  v.  JS^ew  York,  etc.,  R.  R.  Co.,  65  Barb. 
146 ;  Pendleton,  etc.,  R.  R.  Co.  v.  Stalhnan,  22  Ohio  St.  1 ;  Evans- 
mile,  etc.,  R.  R.  Co.  v.  Iliatt,  17  Ind.  102;  Galena,  etc.,  R.  R.  Co. 
V.  Fay,  16  111.  558.  In  other  States  the  rule  is,  that  if  the  negligence 
of  the  plaintiff  concurred  in  producing  the  injury  complained  of,  that 
is  purely  matter  of  defense  and  hence  the  burden  of  proving  it  is 
upon  the  defendant.  Thornpson  v.  North  Missouri  R.  R.  Co.,  51 
Mo.  190;  S.  C,  11  Am.  Rep.  443;  lloyt  v.  Hudson,  41  Wis.  105;  S. 
C,  22  Am.  Rep.  714;  Railroad  Company  v.  Gladmon,  15  Wall.  (U. 
S.)  401;  Robinson  v.  Western  Pacific  R.  R.  Co.,  48  Cal.  409; 
Paducah,  etc.,  R.  R.  Co.  v.  Iloehl,  12  Bush  (Ky.),  41.  And  see 
Johnson  v.  Hudson  River  R.  R.  Co.,  5  Duer  (N.  Y.),  21.  But  if  it 
appears  from  the  plaintiff's  own  testimony  it  will  defeat  a  recovery. 
Hocum  v.  Weitherick,  22  Minn.  152;  Broion  v.  3filwaukee,  etc.,  R. 
R.  Co.,  id.  165. 

The  rule  of  law  in  regard  to  the  negligence  of  an  adult  and  in  regard 
to  that  of  an  infant  ten  years  of  age  is  materially  different.  By  the 
adult  there  must  be  given  that  care  and  attention  for  his  own  protec- 
tion that  is  ordinarily  exercised  by  persons  of  intelligence  and  discre- 
tion. If  he  fails  to  give  it,  his  injury  is  the  result  of  his  own  folly 
and  cannot  be  visited  upon  another.  Of  an  infant  of  tender  years, 
less  discretion  is  required  and  the  degree  depends  upon  his  age  and 
knowledge.  Of  a  child  of  three  years  of  age,  less  caution  would  be 
required  than  of  seven,  and  of  a  child  of  seven,  less  than  of  one  of 
twelve  or  fifteen.  The  cauticfn  required  is  according  to  the  maturity 
and  capacity  of  the  child,  and  this  is  to  be  determined  in  each  case  by 
the  circunistances  of  that  case.  Railroad  Company  v.  Gladmon,  15 
Wall.  401.  See,  also.  Railroad  Company  v.  Stout,  17  id.  657;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Becker,  76  111.  25  ;  Birge  v.  Gardiner,  19 
Conn.  507;  Robinson  v.  Cone,  'i'i  Vt.  213;  Baltimore,  etc.,  R.  R.  Co. 
V.  Breinig,  25  Md.  378 ;  Reynolds  v.  New  York  Central  R.  R.  Co., 
58  N.  Y.  (13  Sick.)  249;  North  Penn.  R.  R.  Co.  v.  Mahoney 
57  Penn.  St.  187.  This  is  in  harmony  with  the  well-established 
rule  that  persons  in  sudden  emergencies  and  called  to  act  under  pecu- 
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liar  circumstances  are  not  held  to  the  exercise  of  the  same  degree  of 
caution  as  in  other  cases ;  and  with  another  principle  asserted  by  the 
courts,  that  carriers  of  persons  for  hire  are  called  upon  to  care  more 
tenderly  and  prudently  for  the  aged,  the  infirm  and  the  partially  help- 
less than  for  the  vigorous  and  healthy  of  their  passengers.  See 
Thurher  v.  Ha/rUm,  etc.,  E.  R.  Co.,  60  N.  Y.  (15  Sick.)  32G,  336. 
And  see  also,  ante,  Vol.  2,  tit.  CoTnmon  Carriers. 

In  England,  and  in  those  States  of  the  Union  where  the  doctrine  of 
imputable  negligence  is  recognized,  the  rule  is,  that  a  child  of  tender 
years  and  who  is  not  sui  juris,  who  is  negligently  suffered  by  his  par- 
ents to  run  at  large,  and  thereby  is  placed  in  the  way  of  being  harmed, 
cannot  recover  for  injuries  received  through  the  negligence  of  others. 
The  want  of  care  and  omission  of  duty  of  parents  are  regarded  as 
contributory  to  the  injury,  and  this  neglect  is  imputed  to  the  child 
and  there  is  no  redress  for  him.  This  want  of  care  on  the  part 
of  the  parent  or  guardian  furnishes  the  same  answer  to  an  action 
by  the  child  as  would  the  omission  of  proper  care  on  the  part 
of  the  plaintiff,  in  an  action  by  an  adult.  Waite  v.  ^Northeastern 
Eallway  Co.,  El.  Bl.  &  El.  719 ;  Ilartjkld  v.  Eo2)er,  21  Wend.  615 ; 
Wright  V.  3f olden,  etc.,  R.  R.  Co.,  4  Allen,  283  ;  Lafayette,  etc.,  R. 
R.  Co.  V.  Huffman,  28  Ind.  287.  See  Karr  v.  Parks,  40  Cal.  193. 
But  in  order  to  defeat  tlie  action  there  must  be  an  omission  of  such 
care  as  persons  of  ordinary  prudence  exercise  and  deem  adequate  in 
the  care  of  children.  C^ Flaherty  v.  Union  Railway  Co.,  45  Mo.  70  ; 
Sohonidt  v.  Milwaukie,  etc.,  R.  R.  Co.,  23  "Wis.  186.  And  negligence 
upon  the  part  of  the  parents  is  no  defense  where  it  appears  that  the 
child  has  not  committed  or  omitted  any  act  which  would  constitute  con- 
tributory negligence  in  a  person  of  years  of  discretion.  Negligence  can 
only  be  imputed  to  the  child  through  the  parents,  but  when  the  child  has 
done  no  negligent  act  the  conduct  of  the  parents  is  immaterial.  McGarry 
V.  Loomis,  63  N.  Y.  (18  Sick.)  104  ;  S.  C,  20  Am.  Eep.  510.  See,  also, 
Lyiich  V.  Smith,  104  Mass.  52  ;  S.  C,  6  Am.  Kep.  188 ;  Keefe  v.  Mil- 
waukie, etc.,  R.  R.  Co.,  21  Minn.  207  ;  S.  C,  18  Am.  Rep.  393  ;  Kerr  v. 
Forgue,  54  111.  482  ;  S.  C,  5  Am.  Eep.  146  ;  Walters  v.  C,  R.  J.  <& 
P.  R.  R.  Co.,  41  Iowa,  71.  Tlie  fact,  that  a  young  child,  who  has 
parents  and  other  guardians  and  protectors,  is  found  alone  and  un- 
watched  in  the  street,  is  presumptive  evidence  that  he  was  so 
exposed  voluntarily  or  negligently  by  his  protectors,  and  that  their  neg- 
ligence thus  contributed  to  his  injury.  But  the  fact  that  the  child  is  in 
the  street  alone,  or  in  the  way  of  a  vehicle  alone,  is  not  conclusive  that 
he  is  there  by  the  negligence  of  those  for  whose  care  the  law  holds  hira 
responsible.  It  is  a  fact  which  admits  of  explanation,  and  notwith- 
VoL.  lY.—  91 
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standing  which,  the  question  of  negligence  is  open  to  inquiry.  Man- 
gam  V.  BrooMijn  R.  B.  Co.,  38  N.  Y.  (11  Tiff.)  455  ;  affirming  S.  C,  36 
Earb.  230.  And  see  Fallon  v.  Central  Park,  etc.,  R.  R.  Co.,  64  N.  Y. 
(19  Sick.)  13;  St.  Paul  v.  Kuhy,  8  Minn.  154;  Poland  v.  Missouri 
R.  R.  Co.,  36  Mo.  484  ;  Barksdull  v.  New  Orleans,  etc.,  R.  R.  Co.^ 
23  La.  Ann.  180. 

The  doctrine  of  imputing  to  an  infant  the  negh'gence  of  his  adult 
custodian,  for  the  purpose  of  defeating  an  action  on  behalf  of  the 
infant,  for  injuries  caused  by  the  defendant's  negligence,  is  distinctly 
repudiated  by  the  courts  in  some  of  the  States,  and  it  is  held  that  such 
negligence  is  not  to  be  considered  in  such  an  action.  See  Daley  v. 
Worcester,  etc.,  R.  R.  Co.,  26  Conn.  591  ;  Belief ontaine,  etc.,  R.  R.  Co. 
Y.  Snyder,  18  Ohio  St.  399  ;  North  Penn.  R.  R.  Co.  v.  Mahoney, 
57  Penn.  St.  187 ;  Whirley  v.  Whittemore,  1  Head  (Tenn.),  620  ; 
O^vernment  Street  R.  R.  Co.  v.  Hanlon,  53  Ala.  70  ;  Norforh,  etc., 
R.  R.  Co.  V.  Ormsby,  27  Gratt.  (Va.)  455.  See  Philadelphia,  etc., 
R.  R.  Co.  V.  Long,  75  Penn.  St.  257.  But  when  the  parent  sues  for 
the  loss  of  services  sustained  by  an  injury  to  the  child,  then  the  con- 
tributory negligence  of  the  actual  plaintiff  may  be  a  bar.  Glassey  v. 
Pfestonvllle,  etc.,  R.  R.  Co.,  57  id.  172.  See,  also,  Louisville,  etc., 
Canal   Co.  v.    Murphy,  9  Bush  (Ky.),  522. 

It  has  been  held,  in  an  action  by  the  husband  and  wife  for  an  injury 
to  the  wife  on  the  highway  while  riding  with  the  husband,  that  any 
want  of  ordinary  care  on  the  part  of  the  husband  was  attributable  to 
the  wife  in  the  same  degree  as  if  she  were  acting  wholly  for  herself, 
and  would  be  a  bar  to  a  recovery.  Carlisle  v.  Sheldon,  38  Yt.  440. 
But  as  a  general  rule,  a  person  who  is  injured  by  the  negligence  of  an- 
other is  not  responsible  for  any  contributory  negligence  of  a  third  per- 
son, with  whom  he  happens  to  be  riding,  at  the  time,  over  whom,  or 
whose  conduct,  he  has  no  control.  Thus,  one  who  has  accepted  an  in- 
vitation to  take  a  ride  with  a  person  in  every  way  competent  and  lit  to 
manage  a  horse,  is  not  chargeable  with  his  negligence,  and  contributory 
negligence  upon  his  part  is  no  defense  to  an  action  against  a  railroad 
com])any  for  injuries  resulting  from  a  collision.  Rohhison  v.  New 
York,  etc.,  R.  R.  Co.,  06  N.  Y.  (21  Sick.)  11  ;  23  Am.  Rep.  1.  See, 
also,  Griggs  v.  Fleckenstcin,  14  Minn.  81. 

Some  recent  dettisions  in  ilhistration  of  the  rules  as  to  contributory 
negligence  will  be  given  in  tliis  coimoction,  reserving  a  full  discussion 
of  the  subject,  for  a  iiiort!  appi'opriate  place  under  the  general  head  of 
defenses. 

The  fact  that  a  party,  while  suffering  an  injury  to  his  person  or 
property  from  the  negligence  of  another,  was  doing  an   unlawful  act, 
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as  for  instance,  driving  cattle  to  market  on  Sunday,  will  not  prevent 
his  recovering  therefor,  unless  the  act  would  naturally  tend  to  produce 
the  injury.  Sutton  v.  Wauwatosa,  29  Wis.  21 ;  S.  C,  9  Am.  Rep. 
534.  But  see  contra^  Jones  v.  Andover,  10  Allen,  18  ;  Smith  v.  Bos- 
ton, etc.,  li.  R.,  120  Mass.  490 ;  S.  C,  21  Am.  Rep.  538 ;  Cratty  v. 
City  of  Bangor,  57  Me.  423 ;  S.  C,  2  Am.  Rep.  56 ;  Johnson  v. 
Imshurgh,  47  Vt.  28;  S.  C,  19  Am.  Rep.  Ill,  So,  where  the  plain- 
tiffs team,  while  standing  in  a  public  street,  in  a  manner  prohibited  by 
a  city  ordinance,  was  negligently  driven  against  and  injured  by  the  de- 
fendant, it  was  held  that  the  fact  the  plaintiff  was,  at  the  time,  violat- 
ing the  law  did  not  constitute  contributory  negligence.  Steele  v. 
Burkhardt,  104  Mass.  59;  S.  C,  6  Am.  Rep.  191.  And  see  Damon 
v.  Inhabitants  of  Scituate,  119  Mass.  Q)Q\  S.  C,  20  Am.  Rep.  315; 
McClary  v.  Lowell,  44  Vt.  11 G  ;  S.  C,  8  Am.  Rep.  3G6  ;  O'Gonnell 
V.  City  of  Lewiston,  65  Me.  34 ;  S.  C,  20  Am.  Rep.  673. 

At  common  law,  the  fact  that  a  street  railway  passenger  voluntarily 
puts  himself  on  the  front  platform  of  the  car,  when  there  is  room  in- 
side, will  not  absolve  the  railway  company  from  liability  for  injuries 
there  received  by  him.  Burns  v.  Belief ontaine  R.  R.  Co.,  50  Mo. 
139.  And  see  Clark  v.  Eighth  Avenue  R.  R.  Co.,  32  Barb.  657;  S. 
C.  affirmed,  36  N.  Y.  (9  Tiff.)  135  ;  Ginna  v.  Second  Avenue  R. 
R.  Co.,  67  N.  Y.  (22  Sick.)  596.  Nor  is  it  negligence  per  se  for 
one  riding  upon  the  platform  of  the  car  to  omit  to  take  hold  of  the  iron 
bar  or  rail  to  avoid  being  thrown  from  the  platform.  Id.  But  when 
an  employee  leaves  his  post  of  duty  and  goes  to  a  place  of  danger, 
knowing  it  to  be  such,  and  there  receives  an  injury,  he  is  guilty  of  con- 
tributory negligence.  Sainmon  v.  New  York,  etc.,  R.  R.  Co.,  6  Jones 
&  Sp.  (N.  Y.)  414 ;  S.  C.  affirmed,  62  N.  Y.  (17  Sick.)  251.  So,  one 
who  attempts  to  cross  a  swollen  stream,  the  bridge  over  it  being  out  of 
repair,  when  it  is  apparent  that  the  stream  is  swollen  and  dangerous  to 
cross,  is  guilty  of  contributory  negligence,  and  in  case  of  injury  he  can- 
not recover  damages  for  failure  to  repair  the  bridge.  Jackson  v.  Com- 
mlssioners,  etc.,  76  N.  C.  282.  See,  also,  Folsom  v.  Underhill,  36  Vt. 
580.  So,  if  the  driver  of  a  horse  and  vehicle  approaching  a  defect  in  a 
liighway  loses  control  over  the  horse,  by  reason  of  the  latter  throwing 
his  tail  over  the  rein,  and  this  fact  contributes  to  an  accident  when  the 
defective  spot  is  reached,  the  town  is  not  liable  for  the  injury.  Fogg 
V.  Nahant,  106  Mass.  278.  And  see  Winship  v.  Mnfdd,  42  N.  H. 
197. 

Where  a  persoil  returns  to  the  owner  a  gun  which  he  has  heavily 
loaded  for  the  purpose  of  having  the  latter  kicked  by  its  discharge, 
and  such  owner  finds  out  its  condition,  but  nevertheless  discharges  it, 
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the  act  of  the  borrower  is  not  the  proximate  cause  of  the  injury  result- 
ing to  the  owner  from  such  discharge.     Smith  v.  Thomas,  23  Ind.  69. 

It  is  held  in  Oregon  that  som.e  negligence  on  the  part  of  one  in 
fastening  his  boats  in  an  exposed  position  does  not  excuse  gross  negli- 
gence in  another  in  running  into  and  destroying  them.  Beqaette  v. 
Peoples'  Tr^ansp.  Co.,  2  Oreg.  200. 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  the 
negligence  of  the  defendant,  the  mere  fact  of  intoxication  will  not  es- 
tablish want  of  ordinary  care.  The  jury  must  determine  whether  the 
intoxication  contributed  to  the  injury ;  if  it  did  not,  it  is  of  no  impor- 
tance. Ilealij  V.  Mayor,  3  Hun  (N.  Y.),  708 ;  S.  C,  6  Sup.  Ct.  (T.  & 
C)  92 ;  Robinson  v.  Pioclie,  5  Cal.  460 ;  Stuart  v.  Machias  Port,  48 
Me.  477 ;  Ditchett  v.  Spuyten  Puyvil,  etc.,  E.  B.  Co.,  5  Hun  (N.  Y.), 
165. 

Where  a  wife  knows  the  fact  that  her  husband  has  purchased  a  jug 
of  whisky,  and  is  drinking  immoderately,  and  has  it  in  her  power  to 
prevent  him  from  drinking  in  such  quantity  as  to  injure  him,  by  break- 
ing the  jug,  or  pouring  out  its  contents,  and  is  not  prevented  from 
doing  so  througli  fear,  but  permits  him  to  use  it  in  great  excess,  from 
which  death  ensues,  she  must  be  considered  as  a  willing  party  to  his 
conduct,  and  instrumental  in  bringing  the  loss  upon  herself.  She  can- 
not, therefore,  recover  damages  in  an  action  under  the  statute,  for 
causing  the  death  of  her  husband  by  selling  him  intoxicating  liquor. 
Beget  v.  Bell,  77  111.  593. 

One  who  had  supervised  the  placing  of  a  telegraph  pole  four  or  five 
feet  into  the  earth  and  knew  of  a  subsequent  grading  down,  leaving  it 
only  a  foot  therein,  was  held  to  be  guilty  of  such  contributory  negli- 
gence in  climbing  it  with  spikes  to  detach  the  wires,  that  his  widow 
could  not  recover  for  his  being  killed  by  its  fall.  Matthews  v.  St. 
Louis  Grain  Elevator  Co.,  59  Mo.  474. 

A  passenger  who  is  lawfully  upon  a  railroad  train  and  has  paid  his 
fare  has  the  right  to  offer  such  resistance  to  any  attempt  on  the  part  of 
the  conductor  to  remove  him  therefrom  as  may  be  necessary  to  prevent 
his  being  ejected.  And  if,  in  consequence  of  his  resistance,  extraor- 
dinary force  becomes  necessary  and  is  used  to  remove  him,  and  lu;  is 
injured  tlicreby,  he  can  recover  of  the  company  for  such  injury. 
English  V,  Delaware  and  Hudson  Corneal  Co.,  ^^  N.  Y.  (21  Sick.)  454; 
23  Am.  Rep.  69.  The  ])rinciple  of  the  plaintiffs  own  negligence 
depriving  him  of  his  right  of  action  does  not  ap])ly  to  such  a  case.  Id.  ; 
Sanford  v.  Eighth  Avenue  R.  B.  Co.,  23  N.  Y.  (9  Smith)  343. 

So,  a  defendant,  by  wliose  negligence  the  property  of  another  has 
been  injured,  cannot  excuse  liis  negligence  by  showing  that  the  j)lain- 
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tiff's  property  was  placed  where  it  received  the  injury  by  an  act  of 
trespass  on  the  part  of  the  plaintiff.  Brown  v.  Lyim,  31  Penn.  St. 
510.  And  mere  want  of  reasonable  care  in  placing  or  securing  his 
property  on  the  part  of  the  plaintiff'  is  no  defense  to  an  action  for  in- 
juries caused  by  the  breaking  away  of  the  defendant's  dam.  Fraler 
V.  Sears,  etc.,  Co.,  12  Cal,  555. 

If  a  person  places  cord-wood  upon  the  right  of  way  and  near  the 
track  of  a  railroad,  under  an  agreement,  express  or  implied,  witli  the 
company  so  to  do,  he  does  not  thereby  contribute  to  an  injury  caused 
b}'  the  destruction  of  the  wood  by  fire  communicated  froTn  a  passing 
locomotive.     Pittsburg^  etc.,  R.  R.  Co.  v.  Nelson,  51  Ind.  150. 

A  ]3erson  employed  to  work  with  or  around  dangerous  machinery  is 
bound  to  exercise  his  thinking  faculties  and  to  give  careful  attention  as 
to  how  he  passes  around  it;  and  if  he  fails  to  do  so,  and  is  injured  in 
consequence,  he  is  guilty  of  contributory  negligence,  which  will  pre- 
vent his  recovery  for  such  injury.  Stone  v.  Oregon  City  Manuf.  Co.,  4 
Oreg.  52.     And  see  tit.  Master  and  Servant. 
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CHAPTER   CII. 

NUISANCES. 
AETICLE   I. 

OF    NUISANCES    IN    GENERAL, 

Section  1.  Nature  and  definition.  It  is  said  to  be  impracticable 
to  give  a  precise,  technical  definition  of  what  constitutes  a  nuisance  at 
common  law,  and  that  the  only  accurate  method  of  ascertaining  the 
legal  meaning  of  the  term  is,  to  examine  decided  cases  adjudged  to  be, 
or  not  to  be,  nuisances.  Norcross  v.  Thows,  51  Me.  503.  A  nui- 
sance is,  however,  generally  defined  to  signify  any  thing  that  unlaw- 
fully worketh  hurt,  inconvenience,  or  damage  to  another.  See  2 
Broom.  &  Had.  Com.  (Wait's  Ed.)  219;  2  Bouv.  Diet.  245 ;  Common- 
wealth V.  Old  Colmiy,  etc.,  li.  R.  Co.,  14  Gray,  93 ;  Coker  v.  Birge,  9 
Ga.  425.  The  statute  of  Indiana  declares  to  be  a  nuisance,  "  whatever 
is  injurious  to  health,  or  indecent,  or  offensive  to  the  senses,  or  an  ol> 
struction  to  the  free  use  of  property,  so  as  essentially  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property,"  and  this,  perhaps,  is  as 
accurate  a  definition  of  the  term  "  nuisance,"  as  understood  at  common 
law,  as  can  be  found  elsewhere.  State  v.  Taylor,  29  Ind.  517;  Hack- 
ney V.  State,  8  id.  494.  And  see  Regina  v.  Chray,  4  Fost.  &  Fin. 
73 ;  State  v.  Purse,  4  McCord  (S.  C),  472 ;  Nolan  v.  Mayor,  etc.,  4 
Yerg.  (Tenn.)  1C3 ;  Pickard  v.  Collins,  23  Barb.  444,  453. 

It  is  a  general  doctrine  that  every  man  has  the  right  to  regulate, 
improve  and  control  his  own  property,  to  make  such  erections  as  his 
own  judgment,  taste  or  interest  may  suggest,  and  to  be  master  of  liis 
own  without  dictation  or  interference  by  his  neighbors.  Barnes  v. 
JIathorn,  54  Me.  124.  On  the  other  hand,  if  he  make"  an  unreason- 
able, unwarrantaljlc  or  unlawful  use  of  liis  own  property,  so  as  to 
])roduce  material  annoyance,  inconvenience,  discomfort  or  hurt  to  his 
neighbor,  Ik;  will  bo  guilty  of  a  nuisance  to  his  neighbor  and  the  law 
will  hold  him  responsible  ff»r  the  consequent  damage.  Id.  ;  Butter- 
fdd  V.  Klnhcr,:^'!  Ib.w.  (N.  Y.)  255.  The  great  difficulty  lies  in 
drawing  the  line  in  particular  cases  so  as  to  recognize  and  enforce  both 
of  these  rules  within  reasonable  limitations;  since  it  is  well  settled  that 


NUISANCES.  727 

a  use  of  property  in  one  locality  and  under  some  circumstances  may 
be  lawful  and  reasonable,  which,  under  otlier  circumstances,  would  be 
unlawfid,  unreasonable  and  a  nuisance.  See  Rhodes  v.  Dunhar,  57 
Pcnn.  St.  274;  MuUlgim  v.  Elias,  12  Abb.  (N.  S.,  N.  Y.)  259; 
Colmnbus,  etc.,  Gas  Co.  v.  Freeland,  12  Ohio  St.  392 ;  St.  Helenas 
Smelting  Co.  v.  Tipping,  L.  R.,  11  II.  L.  Cas.  0-1:2.  It  may,  however, 
be  regarded  as  fairly  settled,  that  in  order  to  create  a  nuisance  from 
the  use  of  property,  the  use  must  be  such  as  to  produce  a  tangible  and 
appreciable  injury  to  neighboring  property,  or  such  as  to  render  its 
enjoyment  specially  uncomfortable  or  inconvenient.  Id. ;  Ryan  v. 
Copes,  11  Rich.  (S.  C.)  L.  217;  Camphell  v.  Seaman,  63  N.  Y.  (IS 
Sick.)  568 ;  S.  C,  20  Am.  Rep.  567 ;  Salvin  v.  North  Brancepeth 
Coal  Co.,  L.  R.,  9  Ch.  App.  Cas.  705  ;  S.  C,  10  Eng.  Rep.  685 ;  Scott 
V.  Firth,  4  Fost.  &  F.  349 ;  Sparhawk  v.  Union  R.  R.  Co.,  54  Penn. 
St.  401 ;  Wahle  v.  Reinbech,  76  111.  322.  But  it  has  been  held  that 
one  may  not,  with  impunity,  invade  the  premises  of  another  by  any 
thing  in  the  shape  of  a  nuisance,  because  the  damage  may  not  be 
appreciahle,  and  that  the  law  does  not  justify  or  excuse  any  such  in- 
vasion, be  it  ever  so  small,  and  allows  the  recovery  of  nominal  damages 
at  least,  as  evidence  of  the  plaintiff's  right.  Caseheer  v.  Mowry,  55 
Penn.  St.  419.  See,  also,  Bai'ker  v.  Green,  2  Ring.  317 ;  Fry  v. 
Prentice,  14  L.  J.  (N.  S.)  298. 

A  lawful  as  well  as  an  unlawful  business  may  be  carried  on  so  as  to 
prove  a  nuisance.  Norcross  v.  Thorns,  51  Me.  501.  Thus,  using  a 
smith's  forge,  opei'ating  a  tobacco  mill,  eari»ying  on  a  tannery,  keeping 
a  livery  stable,  and  manufacturing  soap,  under  certain  circumstances, 
have  been  respectively  held  to  constitute  a  nuisance.  Id. ;  Brady  v. 
Weeks,  3  Barb.  157.  So,  attaching  steam  power  in  a  building  that 
causes  such  a  vibration  and  jarring  to  adjoining  premises  as  to  materi- 
ally affect  their  value  for  rent  is  a  nuisance,  however  lawful  or  useful 
the  business  to  which  the  power  is  applied.  McKeon  v.  See,  4  Rob. 
(N.  Y.)  449;  S.  C.  affirmed,  51  N.  Y.  (6  Sick.)  300;  10  Am.  Rep. 
659. 

But  no  remedy  will  lie  to  redress  a  consequential  injury,  necessarily 
resulting  from  the  lawful  exercise  of  a  right  granted  by  the  sovereign 
power  of  the  State,  or  authorized  by  competent  municipal  authority. 
Renwick  v.  Morris,  7  Hill,  575 ;  Saltonstall  v.  Banker,  8  Gray,  195 ; 
Commonwealth  v.  Erie,  etc.,  R.  R.  Co.,  27  Penn.  St.  339.  The 
power  of  the  legislature  is  omnipotent,  within  constitutional  limits. 
It  is  sufficient  to  authorize  railroads  to  run  through  crowded  thorough- 
fares with  locomotives,  causing  great  disturbance  to  the  citizens  who 
reside  near  them,  and  exposing  their  residences  and  property  to  con- 
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stant  danger  of  fire  from  sparks  emitted  from  the  engine.  See  Rex  v. 
Pease,  4  Barn.  &  Ad.  30;  People  v.  Law,  34  Barb.  494,  514.  The 
same  power  can  authorize  dams  to  be  constructed  and  maintained  for 
public  purposes,  although  thej  may  render  the  common  air  we  breathe 
unwholesome,  producing  thereby  disease  and  death  in  their  vicinity. 
But,  if  unauthorized  by  statute,  these  acts  would  be  a  nuisance.  Peo- 
ple V.  New  York  Gas-Light  Co.,  64  Barb.  55 ;  S.  C,  6  Lans.  467. 
See,  also,  Denver,  etc..  Railway  Co.  v.  Denver  City  Railway  Co.,  2 
Col.  T.  673  ;  Easton  v.  New  York,  etc.,  R.  R.  Co.,  24  N".  J.  Eq.  49  ; 
Danville,  etc.,  R.  R.  Co.  v.  Commonwealth,  73  Penn.  St.  29, 

In  general,  however  lawful  the  business  may  be  in  itself,  and  how- 
ever suitable  in  the  abstract  the  location  may  be,  these  things  cannot 
avail  to  authorize  the  carrying  on  of  the  business  in  a  way  "which 
directly,  palpably,  and  substantially  damages  the  property  of  others  ;  at 
least,  in  the  absence  of  any  thing  conferring  any  prescriptive  right,  or 
of  any  grant,  covenant,  license,  or  privilege.  Rohin,son  v.  Bauyh,  31 
Mich.  291.  So,  a  business,  as  for  instance,  that  of  gunpowder-making, 
not  a  nuisance  per  se,  may  become  so,  in  view  of  the  circumstances  of 
the  neighborhood  in  which  it  is  proposed  to  carry  it  on.  Wier^s  Ap- 
peal, 74  Penn,  St.  230,  See  People  v.  Sands,  1  Johns.  78 ;  Allen  v. 
State,  34  Tex.  230.  On  the  other  hand,  a  resident  of  a  trading  or 
manufacturing  neighborhood  is  bound  to  submit  to  such  ordinary  per- 
sonal annoyances  and  little  discomforts  as  are  fairly  incidental  to  legiti- 
mate trading  and  manufacturing,  carried  on  in  a  reasonable  way.  See 
JIuckenstine' s  A^j)eal,  70  Penn.  St.  106  ;  10  Am,  Eep,  669.  Thus,  if 
a  man  live  in  a  street  where  there  are  numerous  shops,  and  a  shop  is 
opened  next  door  to  him,  which  is  carried  on  in  a  fair  and  reasonable 
way,  he  has  no  ground  of  complaint,  because  to  him,  individually, 
there  may  arise  some  discomfort  from  the  trade  carried  on  in  that  shop. 
Tipping  V.  St.  Helens  Snulting  Co.,  4  B.  &  S.  608.  And  matters 
that  are  merely  an  annoyance,  by  being  merely  disagreeable  or  un- 
sightly, as  a  well-kept  butcher's  shop,  or  a  green  grocery  near  a  costly 
dwelling-house,  or  any  other  business  that  attracts  crowds  of  orderly 
persons,  or  numbers  of  carts  and  carriages,  are  not  nuisances,  even 
sliould  they  affect  seriously  the  value  of  the  property  l)y  driving  away 
tenants,  and  prevent  its  being  let  to  any  one  who  pa^s  high  rent.  Ross 
V.  Butler,  19  N.  J.  Ecj.  294. 

§  2.  Piihlic  nuisjuicos.  A  public  nuisance  is  such  an  inconvenient 
or  troublesome  ofTcnsc  as  annoys  the  whole  community  in  general,  and 
not  some  particular  ])crson.  2  Broom  &  Had.  Com.  (Wait's  Ed,)  460. 
Or,  as  otherwise  defined,  a  nuisance  is  ])ublic  when  it  aflfcets  t^ie  rights 
enjoyed  by  citizens  as  members. of  the  public,   and  to  which  every 
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citizen  is  entitled.  King  v.  Morris,  etc.,  12.  R.  Co.,  18  N.  J.  Eq.  397. 
See,  also,  State  v.  Commissioners,  etc.,  3  Hill  (S.  C),  149 ;  Lansing  v. 
Smith,  8  Cow.  146 ;  Commonwealth  v.  Smith,  6  Ciisli.  80 ;  Soltato  v. 
Delleld,  2  Sim.  (N.  S.)  142 ;  Imperial  Gas-Light,  etc.,  Co.  v.  Broad- 
hent,  7  li.  L.  Cas.  600.  Any  thing  offensive  to  the  sight,  smell,  or 
hearing,  erected  or  carried  on  in  a  public  place  where  the  people  dwell 
or  pass,  or  have  a  right  to  pass,  to  their  annoyance,  is  a  public  nuisance 
at  common  law.  Hackney  v.  State,  8  Ind.  494.  So,  ])urprestures  are 
a  class  of  public  nuisances  that  result  from  an  inclosure  by  a  private 
party  of  a  part  of  that  which  belongs  to  and  ought  to  be  open  and 
free  to  the  enjoyment  of  the  public  at  large.  Gray  v.  Ayres,  7  Dana 
(Ky.),  375  ;  State  v.  Paul,  5  K.  I.  185 ;  Brown  v.  Perkins,  12  Gray, 
89.  Thus,  an  unauthorized  inclosure  of  a  part  of  a  highway  may  be 
a  purpresture  and  a  public  wrong,  whether  the  highway  be  one  by  land 
or  by  water.  Att.-Gen.  v.  Evart  Booming  Co.,  34  Mich.  462.  It  is, 
hoM'ever,  to  be  observed  of  ^purpresture  that  it  is  not  necessarily  a 
public  nuisance.  A  public  nuisance  must  be  some  thing  which  subjects 
the  public  to  some  degree  of  inconvenience  or  annoyance ;  but  a  pur- 
presture may  exist  without  putting  the  public  to  any  inconvenience 
whatever.    Id. 

A  public  nuisance  cannot  be  tolerated  on  the  ground  that  the  com- 
munity may  realize  some  advantages  from  it.  Works  v.  Junction  R. 
R.  Co.,  5  McLean  (C.  C),  425 ;  Rex  v.  Tindall,  6  Ad.  &  El.  143.  Nor 
can  its  existence  be  justified  nor  its  continuance  be  demanded  by  estab- 
lishing that  similar  nuisances  have  been  permitted.  People  v.  Mallory, 
2  Hun  (N.  Y.),  381 ;  S.  C,  4  Sup.  Ct.  (T.  &  C.)  567.  And  no  length 
of  time  will  render  a  public  nuisance  legal.  Rex  v.  Cross,  3  Camp.  227. 
See  post,  782,  art.  9,  §2. 

The  following  instances  are  given  in  illustration  of  what  have  been 
declared  public  nuisances  by  the  courts  at  common  law :  A  public 
gaming  house  ( United  States  v.  Jsmenard,  1  Cranch  [C.  C],  150;  Rex 
V.  Rogier,  1  B.  &  C.  272  ;  Bleioett  v.  State,  34  Miss.  606) ;  places  of 
amusement  kept  for  gain  {Tanner  v.  Trustees,  5  Hill,  121);  cock-pits 
{Rex  V.  Ilmoell,  3  Keb.  510) ;  lotteries  {Ex  parte  Blanchard,  9  Nev. 
101)  ;  a  common  scold  {Commonwealth  v.  Mohn,  52  Penn.  St.  243; 
Commonwealth  v.  Harris,  101  Mass.  29) ;  a  powder  magazine,  erected 
in  a  po]iulous  part  of  a  city,  in  which  large  quantities  of  gunpowder 
are  stored  {Cheatham  v.  Shearon,  1  Swan  [Tenn.],^  213);  a  house  kept 
in  a  filthy  and  negligent  condition,  so  as  to  endanger  the  public  healtli 
and  safety  {State  v.  Purse,  4  McCord  [S.  C],  472);  the  publication  of 
an  obscene  newspaper  {State  v.  Hanson,  23  Tex.  232) ;  or  the  publica- 
tion of  an  advertisement  calculated  to  alarm  the  public  mind  unneces- 
YoL.  IV.— 92    ^' 
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earily  {State  v.  Cassidi/,  6  Phil.  [Penn.]  82) ;  the  exhibition  of  a 
stud-horse  in  a  public  street  {Nolin  v.  Mayo7\  4  Yerg.  [Tenn.]  163) ; 
urinating  in  a  spring  at  which  the  public  are  accustomed  to  drink  {State 
V.  Taylor',  29  Ind.  517)  ;  a  house  of  ill-fame,  or  bawdy  house  {Clem- 
entine. V.  State,  14  Mo.  112  ;  Commonxoealih  v.  Howe,  13  Gray,  26 ; 
State  V.  Maurer,  7  Clarke  [Iowa],  406) ;  a  disorderly  house  {State  v. 
Williams,  30  N.  J.  Law,  102 ;  Commonwealth  v.  Cobb,  120  Mass. 
356) ;  a  tippling  house  {State  v.  Stevens,  40  Me.  559) ;  a  house  of  assig- 
nation {People  V.  Rowlands,  1  Wheel.  [C.  C]  286) ;  any  business  or 
act  which  calls  together  a  large  crowd  of  disorderly  people  in  a  public 
place.  Rex  \.  Moore,  Z^.  &:  KA.  184;  Commonwealth  wMilUman, 
13  Serg.  &  R.  403.  So,  any  thing  that  is  offensive  to  the  morals  of 
society  {Boom  v.  City  of  Utica,  2  Barb.  104) ;  or  any  act  that  injuri- 
ously affects  the  health  of  others  {Commonioealth  v.  Holmes,  17  Mass. 
336),  is  a  public  nuisance.  All  obstructions  of  a  highway,  or  encroach- 
ments thereon,  as  well  as  all  obstructions  of  navigable  streams,  Qr 
encroachments  on  the  rights  of  the  public  therein,  are  likewise  public 
nuisances.  Columbus  v.  Jaques,  30  Ga.  506  ;  State  v.  Atkinson,  24 
Yt.  448  ;  Turner  v.  Ringwood  Highvxiy  Board,  L.  R.,  9  Eq.  Cas.  418  ; 
People  V.  Vanderbilt,  26  K  Y.  (12  Smith)  287.  But  the  term  "  public 
nuisance  "  applies  only  to  something  occasioned  by  acts  done  in  viola^ 
tion  of  law.  A  work  which  is  authorized  bylaw  cannot  be  a  nuisance, 
Hinchrnan  v.  Patterson,  etc.,  R.  R.  Co.,  17  N.  J.  Eq.  75.  It  is  occa- 
sionally held,  that  if  a  railroad  prove  an  obstruction  to  the  street  and  a 
public  iiijury,  it  is  nevertheless  not  punishable  as  a  nuisance,  if  con- 
structed as  prescribed  by  the  charter.  Id.  But  if  not  so  constructed, 
it  is  a  punishable  nuisance  ;  and  a  party  in  whose  possession  and  control 
a  railroad  is  placed,  with  power  to  continue  its  use,  is  equally  liable 
with  the  original  owner  for  a  nuisance  arising  from  the  manner  of  its 
construction.     Tate  v.  J/.,  A".  c&  T  Railway  Co.,  64  Mo.  149. 

Profane  swearing  is  not  per  se  a  nuisance.  But  it  may  be  done  in 
Buch  a  manner  as  to  become  a  nuisance,  for  instance,  if  loud  and  con- 
tinued. State  V.  Pepper,  68  N.  C.  259  ;  S.  C,  12  Am.  Rep.  637  ; 
State  V.  Powell,  70  N.  C.  67  ;  State  v.  Graham,  3  Sneed  (Tenn.),  134. 

An  object  on  a  highway  calculated  to  friglitcn  a  horse  of  ordinary 
gentleness — as  for  instance  a  pile  of  stones — may  be  on  that  ground  a 
nuisance.  Such  an  object  is  not  distinguishable  in  law  from  an  obstruc- 
tion which  a  traveler  drives  against.  Clinton  v.  Howard,  42  Conn. 
295.     See  post,  734,  art.  2,  §  4. 

In  Maine  a  person  may  be  indicted  and  convicted  for  a  nuisance  in 
selling  cider  and  wine  made  from  fruit  grown  in  the  State,  for  tippling 
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purposes,  provided  the  jury  find  they  are  intoxicating  liquors.  State 
V.  Page,  ^(S  Me.  418. 

The  person  who  erects,  as  well  as  the  person  who  maintains  a  public 
nuisance,  arc  liable  to  indictment  therefor,  jointly  or  individually,  at 
the  election  of  the  prosecuting  officer.  PendruddocJc' s  Case,  5  Coke  R. 
100  ;  Tlwmpsoii  v.  Gibson,  7  M.  &  W.  455  ;  People  v.  Erwin,  4  Denio, 
129.  And  if  an  individual  sustains  special  damage  to  himself,  beyond 
that  common  to  the  public  by  reason  of  a  public  nuisance,  he  may 
maintain  an  action  for  such  special  injury.  ^Barnes  v.  JIathorn,  54 
Me.  124;  Rose  v.  Groves,  5  M.  &  G.  013  ;  S.  C,  1  D.  &  L.  61. 

§  3.  Private  nuisances.  A  private  nuisance  is  defined  to  be  any 
thing  done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another.  2  Broom  &  Had.  Com.  (Wait's  Ed.)  220.  The 
injury,  in  case  of  at*private  nuisance,  is  confined  to  but  one  or  a  few 
persons.  Rex  v.  Lloyd,  4  Esp.  200.  The  erection  of  a  house  with  the 
eaves  projecting  over  the  lands  of  another  {Fay  v.  Prentice,  1  C 
B.  828 ;  Aiken  v.  Benedict,  39  Barb.  400) ;  or  so  as  to  obstruct  the 
ancient  lights  of  another  {Soltau  v.  Delleld,  2  Sim.  [N.  S.]  143), 
is  a  private  nuisance.  And  a  party  whose  house  is  rendered  uncom- 
fortable for  habitation  by.  the  odors  and  smoke  of  a  gas-house  may 
maintain  an  action  as  for  a  private  nuisance.  Ottaiaa  Gas-Light,  etc., 
Co.  V.  Thompson,  39  111.  598.  So,  the  stopping  or  impeding  a  private 
way  is  a  private  nuisance.     Salter  v.  Taylor,  55  Ga.  310. 

ARTICLE  11. 

WHAT  ARE  ACTIONABLE  NUISANCES. 

Section  1.  In  general.  An  individual  may  recover  for  special  dam- 
ages from  an  injury  which  is  in  itself  a  nuisance.  Clark  v.  Peckham, 
10  R.  I.  35  ;  14  Am.  Rep.  654 ;  Greene  v.  Nunnemacher,  36  Wis.  50 ; 
Venard  v.  Cross,  8  Kans.  248 ;  Grigshy  v.  Clear  Lake  Water  Co.,  40 
Cal.  396.  Thus,  it  is  well-settled  law  that  the  obstruction  of  a  navi- 
gable river  is  a  public  nuisance  for  which  the  person  so  obstructing  is 
liable  to  indictment.  So  any  person  specially  injured  by  such  obstruc- 
tion may  maintain  a  special  action  on  the  case  to  recover  damages  for 
the  loss  sustained  by  him.  Poison  v.  Sutton,  58  Eng.  Com.  Law,  991 ;  9 
Q.  B.  991 ;  Dudley  v.  Kennedy,  63  Me.  465.  Keeping  a  large  quantity 
of  gunpowder  in  a  building  unprotected,  and  situated  near  others,  is 
likewise  a  public  nuisance  ;  and  if  one  be  wounded  or  injured  by  its  ex- 
plosion, he  is  entitled  to  recover  damages  to  the  extent  of  his  loss  or 
wounds.     Myers  v.  Malcolm,  0  Hill,  292.     But  an  action  by  a  private 
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individual  for  a  public  nuisance  does  not  lie  where  the  plaintiff  has 
suffered  no  particular  direct  damages,  or  peculiar  actual  loss.  And 
simply  cutting  off  liis  facilities  for  making  a  new  entrance  to  his  lot 
from  a  public  street  is  held  not  to  be  sufficient  actual  damage.  Mc- 
Lauchlin  v.  Charlotte^  etc.^  E.  M.  Co.^  5  Rich.  (S.  C.)  583. 

The  right  of  action  for  a  nuisance  does  not  depend  upon  the  degree 
of  the  injury.  If  the  right  exist  at  all,  it  exists  as  well  for  a  slight  as 
for  a  great  injury.  Still,  the  injurj'  must  be  something  more  than  a 
fanciful  inconvenience,  a-  question  of  mere  delicacy  or  fastidiousness, 
arising  from  elegant  and  dainty  habits  of  life.  Walter  v.  Selfe^  4 
Eng.  L.  <k  Eq.  22.  And  see  Cleveland  v.  Citizen^''  Gas-Light  Co.,  20 
N.  J.  Eq.  209.  It  must  be  a  clear  and  plain  interference  with  ordinary 
comforts  or  enjoyments.  Id.  For  example,  the  owner  of  a  costly  liouse, 
upon  a  fashionable  street,  might  regret  to  see  the  proprietor  of  an  ad- 
joining lot  erect  thereon  a  row  of  mean  and  unsightly  tenements,  but  he 
would  have  no  legal  right  of  complaint.  See  Pickard  v.  Collins,  23 
Barb.  44:4.  And  it  is  said  that,  where  great  works  are  carried  on,  which 
are  the  means  of  developing  the  national  wealth,  persons  must  not  stand 
on  extreme  rights,  and  bring  actions  for  every  petty  annoyance.  Tij)- 
jying  v.  St.  IlelerCs  Smelting  Co.,  11  Jur.  (N.  S.)  785  ;  4  B.  &  S.  60S.  If, 
however,  a  business  is  established  whicli  sends  into  a  neighboring  house 
smoke  and  vapor,  or  offensive  odors,  or  dust  and  dirt,  to  a  degree  which 
renders  it  uncomfortable  as  a  habitation,  the  proprietor  has  a  right  of 
action,  and  would  be  entitled  to  damages  in  proportion  to  the  degree  of 
the  injur}%  ^qq  post,  750,  751,  §§  10,  11, 12.  And  exciting  constant  and 
reasonable  apprehension  of  danger,  althougli  no  actual  injury  has  been 
occasioned,  is  an  actionable  nuisance.  See  Chatham  v.  Shearoii,  1  Swan 
(Tenn.),  213;  Barnes  v.  Ilathorn,  54  Me.  124  ;  ^Yolcott  v.  Melich,  3 
Stockt.  (N.  J.)  208.  Thus  by  means  of  blasting  rocks,  "  all  persons  on 
or  about  the  premises  of  the  plaintiff  were  kept  in  continual  fear  and 
jeopardy,  rendering  a  proper  attention  to  business  full  of  fear  and 
danger,"  etc.,  it  would  constitute  a  nuisance,  and  as  such  would  form 
a  proper  ground  for  an  action  on  the  case.     Scott  v.  Bay,  3  Md.  431. 

To  support  an  action  for  damage  occasioned  by  a  nuisance,  it  is  not 
necessary  that  the  damage  sustained  shall  have  been  direct ;  it  is  suf- 
ficient if  it  was  consequential.  Thus,  the  erection  of  a  dam,  in  a  navi- 
gable stream,  so  as  to  obstruct  the  plaintiff's  raft,  is  a  sufficient  damage. 
Hughes  v.  Jleiser,  1  Binn.  (Penn.)  463.  And  see  Seeley  v.  Bishop,  19 
Conn.  128;  Yolo  \.  Sacramento,  Z(j  Cal.  193.  Nor  can  the  motive 
with  which  the  act  is  done  have  any  bearing  upon  the  question. 
Sec  Fhtcher  v.  Rylands,  L.B.,  1  Exch.  265 ;  S.  C.  affirmed,  3  id.  352 ; 
Chatfield  V.  Wilson,  28  Vt.  49.     The  ((ucstion  for  the  court  to  deter- 
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mine  is,  whether  the  act  chiiiiied  to  be  a  nuisance  is  such  as  the  party 
has  no  lawful  right  to  do.  Att.-Gen,  v,  Sheffield  Gas  Co.,  3  UeG.  M. 
&  G.  304;  19  Eng.  L.  &  Eq.  639. 

Where  the  gravamen  of  an  action  is  the  continuance  of  a  nuisance, 
the  suit  will  lie  even  after  the  original  right  of  action  for  its  creation 
has  been  barred  by  the  statute  of  limitations.  McConnd  v.  Kibhe,  29 
111.  483  ;   Roherts  v.  Bead,  IG  East,  215  ;  Stopples  v.  Sj/ring,  10  Mass.  72. 

§  2.  Support  of  land.  See  ajite,  tit.  JSeylhjenee.  In  the  case  of 
land,  which  is  fixed  in  its  place,  each  owner  has  the  absolute  riglit  to 
have  his  land  remain  in  its  natural  condition,  unaffected  by  any  act  of 
his  neighbor ;  and,  if  the  neighbor  digs  upon  or  improves  his  own  land 
so  as  to  injure  his  right,  the  other  may  maintain  an  action  against  him, 
without  proof  of  negligence.  liichardsan  v.  Vermont  Central.  R.  R. 
Co.,  25  Yt.  4G5  ;  Shafer  v.  Wihon,  44  Md.  281 ;  Marvin  v.  Brewster 
Iron  Mining  Co.,  55  N.  Y.  (10  Sick.)  538;    S.  C,  14  Am.  Eep.  322. 

And  the  fact  that  the  defendant  was  not  the  owner  of  the  adjoining 
land  affords  him  no  exemption.  Nicklin  v.  Williams,  10  Exch.  259. 
But  this  right  of  property  is  only  in  the  land  in  its  natural  condition, 
and  the  damages  in  such  an  action  are  limited  to  the  injury  to  the  land 
itself,  and  do  not  include  any  injury  to  buildings  or  improvements 
thereon.  Thus,  one  who  digs  a  pit  on  land  so  that  by  the  operation  of 
natural  and  ordinary  causes,  which  he  takes  no  precaution  to  guard 
against,  the  land  of  another  falls  into  the  pit,  is  liable  to  an  action  by 
the  latter  for  the  injury  to  his  land  in  its  natural  condition  (see  cases 
cited  above),  but  not  for  injuries  to  buildings  or  improvements  thereon, 
such  as  fences  and  shrubbery,  without  proof  of  a  right  by  grant  or  pre- 
scription in  the  plaintiff  (see  Wyatt  v.  Harrison,  3  B.  &  Ad.  871  ; 
Bonomi  v.  BacTcJwuse,  El.  Bl.  &  El.  G22 ;  9  H.  L.  Gas.  503),  or  of 
actual  negligence  on  the  part  of  the  defendant.  Gilniore  v.  Driscoll, 
122  Mass.  199.  And  see  Charless  v.  Ranhin,  22  Mo.  5G6 ;  Beard  v. 
Murphy,  37  Yt.  99 ;  PoAiton  v.  Holland,  17  Johns.  92 ;  Shrieve  v. 
Stokes,  8  B.  Monr.  (Ky.)  453.  And  cases  of  subjacent  support  are 
controlled  by  the  same  principles  as  those  of  lateral  support.  Hum- 
phries V.  Brogden,  12  Q.  B.  739.  All  that  can  be  claimed  by  the 
owner  of  the  surface,  under  the  right  of  subjacent  support,  is  that  no 
physical  injury  be  wrought  to  the  surface  in  its  natural  state,  or,  as 
contemplated  at  the  time  of  the  grant.  A  mine  owner  is  not  bound  to 
support  buildings  subsequently  erected.  Marvin  v.  Brewster  Iron 
Minimj  Co.,  55  N.  Y.  (10  Sick.)  538  ;  S.  C.,  14  Am.  Eep.  322.  And 
see  Wakefield  v.  Duke  of  Buccleuch,  L.  E.,  4  Eq.  Cas.  613 ;  Salisbury 
V.  Gladstone,  9  H.  L.   Cas.   692.    Ante,  vol.  2,  720,  722 ;  vol.  3,  709. 

§  3.  Party  walls.     Sec  ante,  Yol.  2,  722,  et  seq.     By  the  common 
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law,  a  "  party  wall,"  in  the  legal  sense  of  tlie  term,  can  only  exist  by 
virtue  of  statutory  provisions,  grant,  or  prescription.  See  List  v.  Horn- 
Irook,  2  W.  Ya.  340;  Rice  v.  Roberts,  24  Wis.  461 ;  S.  C,  1  Am. 
Rep.  195.  In  Pennsylvania,  see  Roberts  v.  Bye,  30  Penn.  St.  375;  in 
Iowa,  see  Bertram  v.  Curtis,  31  Iowa,  46  ;  and  in  many  of  the  large 
cities  of  the  country,  the  rights  and  liabilities  of  parties  in  reference  to 
party  walls  are  regulated  by  statute.  See  Haines  v.  Drips,  2  Pars.  Sel. 
Cas.  (Penn.)  236 ;  Ferguson  v.  Van  Dylce,  2  Phil.  (Penn.)  168  ;  Pierce 
V.  Lemon,  2  Houst.  (Del.)  519  ;  l^ash  v.  Kemp,  49  How.  (N.  Y.)  522 ; 
MiUer  V.  Elliott,  5  Cranch  (C.  C),  543. 

When  the  owners  of  adjoining  lots,  by  agreement,  construct  a  wall 
partly  on  each  lot,  for  the  common  support  of  their  buildings,  the  wall 
so  constructed,  if  used  as  such  for  twenty  years,  is  a  party  wall,  in  the 
legal  sense  of  the  term,  and  the  owner  of  each  house  has  an  easement, 
for  its  support,  in  that  portion  of  the  wall  which  stands  on  the  adjoin- 
ing lot.  Webster  v.  Stevens,  5  Duer  (N.  Y.),  553.  So,  when  the  owner 
of  two  adjoining  lots  erects  a  building  on  each,  with  a  wall  partly  on 
each  lot,  for  their  common  support,  a  conveyance,  by  him,  of  either  lot, 
conveys,  with  the  building,  an  easement  for  its  support  on  that  part  of 
the  wall  which  stands  on  the  other  lot.  Id.  ;  E710  v.  Del  Vecchio,  4 
id.  53.  In  all  cases  where  such  an  easement  exists,  neither  owner  or 
occupant  can  interfere  with  the  wall,  to  the  detriment  of  the  other, 
without  his  assent.  Id.  See,  also,  Brooks  v.  Curtis,  50  N.  Y.  (5  Sick.) 
639;  S.  C,  10  Am.  Rep.  545.  And  the  easement  is  held  to  exist  so 
long  as  the  wall  continues  to  be  sufficient  for  the  purpose,  and  the  re- 
spective buildings  remain  in  a  condition  to  need  and  enjoy  the  sup- 
port ;  but  that  it  ceases  with  the  state  of  things  wliich  had  created  it, 
and  that  there  is  no  right  in  either  party,  in  case  the  other  refuses  to 
co-operate,  to  rebuild  the  wall  and  claim  contribution.  Partridge  v. 
Gilbert,  15N.  Y.  (1  Smith)  601 ;  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.) 
480 ;  Orman  v.  Day,  5  Fla.  385.  But  see  Glen  v.  Dams,  35  Md. 
208  ;  S.  C,  6  Am.  Hep.  389 ;  Hunt  v.  Harris,  19  C.  B.  (N.  S.)  13. 

§4.  Highways,  obstructions  in.  See  ^05^,  tit.  1  Fay 6\  A  highway 
is  a  public  way  for  the  use  of  the  public  in  general,  for  passage  and 
traffic,  without  distinction.  Starr  v.  Camden,  etc.,  R.  R.  Co.,  4  Zabr. 
(N.  J.)  592.  The  restrictions  upon  its  use  are  only  such  as  are 
calculated  to  secure  to  the  general  public  the  largest  practicable  benefit 
from  the  enjoymenj  of  the  easement,  and  the  inconveniences  must  bo 
submitted  to  when  they  are  only  such  as  are  incident  to  a  reasonable 
use  under  impartial  regulations.  But  any  unreasonal)le  obstruction  of  a 
highway  is  a  common  nuisance,  and,  being  a  wrong  of  a  i)ublic  nature, 
the  remedy  is  by  indiftmcnt.     Rex  v.  Russell,  6  East,  427;  People  v. 
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Cunningham^  1  Dcnio,  524.  It  is  not  iu  itself  a  ground  of  civil  action 
by  an  individual,  unless  he  has  suffered  from  it  some  special  and  par- 
ticular damage,  which  is  not  experienced  in  common  with  other  citi- 
zens. In  such  case,  the  actual  damage  constitu1;es  the  gist  of  the  action, 
and  niust  be  averred  and  proved.  Stetson  v.  Faxon,  19  Pick.  147  ; 
Mayor,  etc.,  of  Baltimore  v.  Marriott,  9  Md.  IGO,  178;  Uouck  v. 
Wachter,  34  id.  265  ;  S.  C,  6  Am.  Rep.  332.  See,  also,  Damson  v. 
St.  Paxil  Fire  Ins.  Co.,  15  Minn.  136 ;  S.  C,  2  Am.  Rep.  109. 

Any  unauthorized  excavation  made  in  a  street  of  a  city  is  a  nuisance, 
and  all  persons  who  continue,  or  in  any  way  become  responsible  for  it, 
are  liable  to  any  person  who  is  injured  thereby,  while  passing  lawfully 
over  the  street.  Irvine  v.  Wood,  51  N.  Y.  (6  Sick.)  224 ;  S.  C,  10 
Am.  Rep.  603.  So,  the  cornice  of  a  building  which  projects  over  a 
sidewalk  in  a  city,  and  which  is  being  constructed  in  such  a  manner  as 
to  be  dangerous  to  persons  using  the  sidewalk,  is  a  nuisance.  Grove  v. 
Fort  Wayne,  45  Ind.  42'9  ;  S.  C,  15  Am.  Rep.  262.  And  the  erection 
of  a  building  in  the  center  of  a  street,  to  be  used  for  a  market  for 
meat,  fish,  etc.,  and  as  a  pound  for  confining  swine  and  other  animals, 
and  as  a  jail,  in  front  of  places  of  business  or  private  residence,  would 
be  both  a  public  and  a  private  nuisance.  Lutterloh  v.  Mayor  of  Cedar 
Keys,  15  Fla.  306.  See,  also,  Rollins  v.  Jones,  15  C.  B.  (N.  S.) 
221  ;  Runyon  v.  Bordine,  2  Green  (N.  J.  L.),  472 ;  Smith  v.  State,  6 
Gill  (Md.),  425  ;  Commonwealth  v.  Wentwarth,  1  Bright.  (Penn.)  318. 
A  railway  constructed  in  a  public  street  of  a  city,  without  authority  of 
law,  is  a  continuous  obstruction,  which  amounts  to  a  public  nuisance. 
Denver,  etc.,  Railway  Co.  v.  Denver  City  Railway  Co.,  2  Col.  T.  673. 
The  collection  of  a  crowd  in  a  public  street,  by  means  of  loud  and 
indecent  language,  is  a  public  nuisance  {Barlcer  v.  Commonwealth,  19 
Penn.  St.  412)  ;  but  "  making  a  speech  "  in  a  public  street  is  not  jper 
se  a  imisance  {Fairlariks  v.  Ke7'r,  70  id.  86 ;  S.  C,  10  Am.  Rep.  664); 
and  the  ordinary  obstruction  of  a  street  by  a  lawful  procession,  and  the 
noise  of  a  drum  and  fife  therein,  are  not  per  se  a  nuisance.  State  v. 
HugJies,  72  N.  C.  25. 

It  has  been  held  that  an  object  within  the  limits  of  a  highway, 
naturally  calculated  to  frighten  horses  of  ordinary  gentleness,  may  be 
on  that  ground  a  nuisance.  Foshay  v.  Glen  Haven,  25  Wis.  288  ;  S. 
C,  3  Am.  Rep.  73;  Clinton  v.  Howard,  42  Conn.  295.  Thus,  a  tent 
in  a  highway  likely  to  frighten  horses  was  held  to  be  a  nuisance  under 
a  statute  requiring  towns  to  keep  their  highways  "  in  good  and  suflicient 
repair"  {Ayer  v.  Norioich,  39  Conn.  376;  S.  C,  12  Am.  Rep.  396); 
and  a  steam  roller  used  in  repairing  streets,  and  left  by  the  wayside 
over  Sunday,  frightened  the  plaintiffs   horse,  and  the  court  held  it  to 
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be  a  nuisance.  Young  v.  New  Ilamen,  39  Conn.  335.  See,  also,  Judd 
V.  Fargo,  107  Mass.  264.  So,  the  plaintifi's  horse  was  frightened  by 
the  bhist  from  a  steaiu  wliistle  on  the  defendant's  mill,  situated  some 
fifty  feet  from  the  highway,  and  the  defendant  was  held  liable.  Knight 
V.  Goodyear,  etc.,  Co.,  38  Conn.  438  ;  S.  C,  9  Am.  Kep.  406.  And  see 
Smith  V.  StoJces,  4  B.  &  S.  84  ;  Watkiiis  v.  Reddin,  2  Fost.  &  F.  629. 
On  the  other  hand  it  is  said  that  the  bringing  of  an  unsightly  object 
into  the  common  highway  is  no  more  of  a  wrong  because  of  its  ten- 
dency to  frighten  horses  of  ordinary  gentleness,  than  is  the  construction 
of  a  bridge  over  a  river  a  wrong,  because  of  its  tendency  to  delay  ves- 
sels. The  one  may  be  a  wrong,  under  some  circumstances,  and  so  may 
the  other ;  but  it  is  equally  true  that  both  may  be  proper  and  lawful 
under  other  circumstances.  It  was  accordingly  held,  that  a  steam  engine 
as  a  means  of  locomotion  in  a  highway  is  not  necessarily  a  nuisance. 
Macomber  v.  Nichols,  34  Mich.  212 ;  22  Am.  Rep.  522.  So,  it  is  held 
that  a  railroad  company  whose  road  passes  over  a  highway  by  a  bridge 
is  not  liable  to  a  traveler  in  the  highway  for  damage  caused  by  the  fright 
of  his  horse  at  the  noise  made  by  a  train  of  cars  passing  over  the  bridge 
in  the  customary  manner.  FaA)or  v.  Boston,  etc.,  R.  R.  Co.,  114 Mass. 
350  ;  S.  C,  19  Am.  Rep.  364.  But  a  railway  company  was  held  liable 
for  injuries  sustained  by  a  traveler,  driving  a  horse  upon  a  highway 
with  due  care,  through  a  fright  of  the  horse  occasioned  by  a  derrick 
which  the  company  maintained  projecting  over  the  highway,  so  as 
naturally  to  frighten  passing  animals,  although  the  derrick  was  main- 
tained for  the  purpose  of  loading  and  unloading  freiglit  on  the  cars. 
Jones  V.  Ilousatonic  R.  R.  Co.,  107  Mass.  261.  See,  also,  Hardy  v. 
Keene,  52  N.  H.  370  ;  Morse  v.  Richmond,  41  Yt.  435.  And  a  water 
wheel  near  to  and  in  view  of  a  highway,  so  as  to  frighten  horses 
passing  it,  was  held  to  be  a  nuisance.  House  v.  Metccdf,  27  Conn. 
631. 

Dangerous  pits,  excavations,  precipices,  walls,  stones,  or  other  ob- 
structions, situated  without  the  limits  of  the  located  highway,  but  so 
near  it,  and  so  situated  that  they  would,  without  barriei-s  or  guards, 
endanger  the  safety  of  passengers  using  the  traveled  or  made  part  of 
tlie  road,  with  ordinary  care  and  diligence,  are  iiuisaTicos.  Davis  v. 
Jlill,  41 N.  II.  329  ;  Jrmes  v.  Waltham,  4  Cush.  299  ;  Fisher  v.  ThirJcell, 
21  Mich.  1 ;  4  Am.  Rep.  422 ;  Hays  v.  OallagJier,  72  Penn.  St.  136  ; 
A  tlantic,  etc.,  R.  R.  Co.  v.  Wood,  48  Ga.  565  ;  Portland  v.  Richard- 
son, 54  Me.  46.  And  digging  post-holes  in  a  street  and  leaving  them 
unguarded  is  a  puljhc  nuisance,  although  in  a  part  of  the  street  not 
used,  nor  susceptible  of  use  by  the  public,  by  reason  of  natural  obstruc- 
tions therein.   Commwiwcalth  v.  King,  13  Mete.  115  ;  Wright  v.  /Saund- 
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ers,  65  Barb.  214  ;  S.  C.  affirmed,  30  IIow.  136 ;  3  Keyes,  323.  So, 
where  a  person  has  been  properly  authorized  to  make  an  excavation 
in  a  street,  lie  is  bound  to  do  it  in  a  careful  manner,  and  to  see  that 
it  is  pnjperlj  and  carefully  covered,  so  as  to  make  the  street  as  safe  for 
passage  as  before.  Irvine  v.  Wood,  51  N.  Y.  (6  Sick.)  224;  S.  C,  10 
Am.  Rep.  603  ;  Roman  v.  Stanley,  QQ  Penn.  St.  464  ;  5  Am.  Rep.  3S9 ; 
Whitehouse  v.  Fellowes,  10  C.  B.  (N.  S.)  765. 

It  is  a  nuisance  to  set  shade  trees  in  a  street  or  higl^way  without 
authority,  but  if  they  are  permitted  to  remain  for  the  period  of  twenty 
years,  it  will  be  presumed  they  were  planted  by  lawful  authority.  Bliss 
V.  Ball,  99  Mass.  597.  So,  the  obstruction  of  a  public  street  or  high- 
way by  teams,  carts,  carriages,  and  the  like,  continuing  constantly  or 
in  close  succession  at  a  man's  store,  warehouse,  or  manufactory,  although 
for  the  purposes  of  his  trade,  constitutes  a  public  nuisance.  Bex  v. 
Bussell,  6  East,  427.  A  placard,  paraded  or  posted  in  a  public  street, 
and  calculated  to  injure  the  business  of  one  occupying  a  building 
thereon,  is  likewise  a  nuisance.  Gilbert  v.  JlieJde,  5  N.  Y.  Leg.  Obs. 
10;  S.  C,  4  Sandf.  Ch.  357;  Spall  v.  Massey,  2  Stark.  559.  And  it 
is  held  to  be  a  nuisance  to  keep  a  dangerous  and  vicious  dog,  known 
to  be  such,  so  near  the  highway  as  to  endanger  the  safety  of  those 
passing  lawfully  by.      Grainger  v.  Finlay,  1  Ir.  C.  L.  411. 

A  reasonable  necessity  will  justify  actions  which  would  otherwise  be 
nuisances.  Thus,  although  no  man  has  a  right  to  throw  wood  or  stones 
into  the  street  at  his  pleasure,  yet,  inasmuch  as  fuel  is  necessary,  one 
may  throw  wood  into  the  street  for  the  purpose  of  having  it  carried  to 
his  house,  and  it  may  lie  there  for  a  reasonable  time.  So,  because 
building  is  necessary,  stones,  brick,  lime,  sand  and  other  materials  may 
be  placed  in  the  street,  provided  it  be  done  in  the  most  convenient 
manner.  'Wood  v.  Mears,  12  Ind.  515 ;  Jackson  v.  Schmidt,  14  La. 
Ann.  806;  Gushing  v.  Adams,  18  Pick.  110.  On  the  same  principle 
a  merchant  may  have  his  goods  placed  in  the  street,  for  the  pui'pose 
of  removing  them  to  his  store  in  a  reasonable  time.  But  he  has  no 
right  to  keep  them  in  the  street  for  the  purpose  of  selling  them  there, 
because  there  is  no  necessity  for  it.  People  v.  Cunningham,  1  Denio, 
524.  See,  also,  Commonwealth  v.  Passmore,  1  Serg.  &  R.  219  ;  Clark  v. 
Fry,  8  Ohio  St.  358 ;  Palmer  v.  Silverthorn,  32  Penn.  St.  65 ; 
Northrop  v.  Burrows,  10  Abb.  Pr.  (N.  Y.)  365 ;  TJwrpe  v.  Brumjitt, 
L.  R.,  8  Ch.  App.  650  ;  S.  C,  6  Eng.  R.  554. 

Any  trade  or  business  carried  on  near  a  public  road  or  highway, 
which  produces  noxious  or  offensive  smells,  to  the  annoyance  of  per- 
sons traveling  along  the  public  road,  is  a  common  nuisance,  and  is 
indictable.'  Rex  v.  Neil,  2  Carr.  &  P.  485  ;  Commonwealth  v.  Up- 
YoL.  lY.—  93 
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ton^  6  Gray,  473.  Nor  is  it  necessary  that  the  smells  should  be  injuri- 
ous to  health.  It  is  sufficient,  if  they  be  offensive  to  the  senses. 
State  V.  Wdherall,  5  Harr.  (Del.)  487. 

§  5.  Water  and  water-courses.  Prima  facie  every  proprietor 
upon  each  bank  of  a  stream  is  entitled  to  the  land,  covered  with  water 
in  front  of  his  bank,  to  the  middle  thread  of  the  stream.  In  virtue  of 
this  ownership  he  has  a  right  to  the  use  of  the  water  flowing  over  it  in 
its  natural  current  without  diminution  or  obstruction.  See  ante^  Yol. 
1,  title  Boundaries.  But,  strictly  speaking,  he  has  no  property  in  the 
water  itself,  but  a  simple  use  of  it,  as  it  passes  along.  Mason  v.  HilU 
5  Barn.  &  Ad.  1  ;  Clinton  v.  Myers,  46  N.  Y.  (1  Sick.)  511 ;  S.  C,  7 
Am.  Rep.  373 ;  Davis  v.  Getchell,  50  Me.  604 ;  Hayes  v.  Waldron, 
44  N.  H.  584.  The  consequence  of  this  principle  is,  that  no  proprietor 
has  a  right  to  use  the  water  to  the  prejudice  of  another  (Id. ;  Tyler  y. 
WilHnson,  4  Mason  [C.  C],  397),  and  if  he  does  so  use  it,  it  is  an 
actionable  nuisance.  Plumleigh  v.  Dawson,  1  Gilm.  (111.)  544.  A 
riparian  proprietor  has,  however,  the  right  to  use  the  water  wliich  flows 
by  or  through  his  lands  for  the  gratification  of  natural  wants,  even 
though  the  entire  stream  is  thereby  consumed.  Stein  v.  Burden,  29 
Ala.  127 ;  Blaixchard  v.  Baker,  8  Me.  253.  And  where  the  stream 
is  small,  and  does  not  furnish  water  more  than  sufficient  to  supply  the 
natural  wants  of  the  different  proprietors  living  on  it,  none  of  the  pro- 
prietors can  use  the  water  for  either  irrigation  or  manufacturing  pur- 
poses. Evans  v.  Merriioeather,  3  Scam.  (111.)  492 ;  Arnold  v.  Foot, 
12  Wend.  330.  If  the  stream  is  more  than  sufficient  to  supply  natural 
wants,  and  insufficient  to  supply  water  power  to  each  proprietor  on  the 
stream,  for  manufacturing  purposes,  and  there  is  no  contract  or  grant, 
neither  proprietor  has  a  right  to  use  all  the  water.  All  have  a  right 
to  participate  in  its  benefit,  and  an  action  will  lie  against  a  party  who 
diverts  or  consumes  the  whole  of  the  stream.  Id. ;  Bliss  v.  Kennedy, 
43  111.  67,  73.  And  see  Swindon  Waterioorhs  Co.  v.  Wilts,  etc.,  Nav. 
Co.,  L.  R,  7  H.  L.  697;  S.  C,  14  Eng.  Rep.  86. 

Wliere  a  right  to  use  the  water  of  a  stream  in  a  particular  manner 
has  been  acquired  by  prescription,  such  right  is  measured  by  the  ex- 
tent of  the  previous  enjoyment,  and  the  mode  and  manner  of  the  user 
cannot  l)e  materially  varied  to  the  injury  of  others,  unless  the  use,  as 
changed,  has  been  continued  for  a  period  of  twenty  years.  Prentice 
V.  Gelger,  9  II un  (N.  Y.),  350.  And  see  Bucklln  v.  Truell,l)'i  N.  H, 
122 ;  Croshj  v,  Bessey,  49  Me.  539.  Thus,  where  the  right  acquired 
by  prescription  was  to  use  "  fliish  boards  "  on  a  dam  for  a  few  months 
in  the  year  only,  their  use,  or  the  use  of  any  equivalent,  at  other  times 
was  held  to  be  unjustified  by  the  prescription,  and  that  the  parties  in- 
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jured  were  entitled  to  damages  arising  from  tlie  use  of  sucli  flush  hoards 
at  times  when  the  defendant  had  not  been  accustomed  to  use  them. 
Marcly  v.  Shults,  29  N.  Y.  (2  Tiff.)  346.  And  see  Baldwin  v.  Calk- 
ins, 10  Wend.  169. 

It  is  an  ancient  and  well-established  principle,  that  water  cannot  be 
lawfully  diverted,  unless  it  is  returned  again  to  its  accustomed  channel 
before  it  passes  the  land  of  the  proprietor  below.  Ruiming  water  is 
not  susceptible  of  an  appropriation  which  will  justify  the  diversion  or 
unreasonable  detention  of  it.  Blanchard  v.  Baker,  8  Me.  253.  And 
see  Wehh  v.  Portland  Manuf.  Co.,  3  Sumn.  (C.  C.)  189 ;  Bealey  v. 
Shaw,  6  East,  208  ;  Shields  v.  Arndt,  4  N.  J.  Eq.  234 ;  Norton  v.  Vol- 
entine,  14  Yt.  239.  Even  where  there  is  an  underground  flow  of 
water,  so  well  defined  as  to  be  a  constant  stream,  the  owner  of  the 
land  through  which  it  flows  has  no  right  to  divert  it  to  the  injury  of 
the  person  on  whose  land  it  comes  to  the  surface  as  a  spring.  Wheatley 
V.  Ba/ngh,  25  Fenn.  St.  528 ;  Dickinson  v.  Canal  Co.,  7  Exch.  282. 
And  a  land-owner  may  not  negligentl}'  or  maliciously  divert  even  an 
unknown  subterranean  stream,  to  the  damage  of  a  lower  proprietor ; 
but  he  may  drain,  mine,  or  quarry,  though  in  so  doing  he  interferes 
with  the  flow  of  water  in  hidden,  unknown  underground  channels. 
Ilaldeman  v.  Bruckhart,  45  Penn.  St.  514 ;  Chase  v.  Silverstone,  62 
Me.  175;  S.  C,  16  Am.  Kep.  419;  Brown  v.  Illius,  27  Conn.  84; 
Yillage  of  Delhi  v.  Youmans,  50  Barb.  31  '  ;  S.  C.  affirmed,  45  IST. 
y.  (6  Hand)  362 ;  6  Am.  Rep.  100. 

And  any  diversion  of  running  water,  not  injuriously  affecting  other 
proprietors,  is  allowable.  Ford  v.  Whitlock,  27  Vt.  265.  So,  in  gen- 
eral, the  use  of  streams  of  water  for  domestic,  agricultural  and  manu- 
facturing purposes  being,  to  some  extent,  of  public  right,  an  action  for 
a  nuisance  caused  by  an  obstruction  or  diversion  of  the  water  of  a 
stream  for  any  such  purpose  will  not  lie  unless  the  damage  occasioned 
thereby  is  real,  material  and  suhstantial.  MeElroy  v.  GohU,  6  Ohio 
St.  187.  But  see  Chatjield  v.  Wilson,  27  Yt.  670,  in  which  case  it  is 
held  that  the  wrongful  diversion  of  a  stream  of  water  implies  some 
damage,  though  merely  nominal. 

Where  a  right  to  the  use  of  a  certain  quantity  of  water,  to  be  taken 
from  a  running  stream,  is  acquired  under  a  grant  from  the  United 
States  government,  without  restriction  as  to  the  place  of  diversion,  the 
mode  of  using  the  water,  or  the  place  from  which  it  is  to  be  taken,  may 
be  changed  from  time  to  time,  so  long  as  the  rights  of  others  are  not 
affected  injuriously  by  the  change.  Kiddy., Laird,  15  Cal.  161.  And 
see  Butte,  etc.,  Co.  v.  MorgoM,  19  id.  609. 

As  it  regards  ordinaiy  water-courses,  a  riparian  proprietor  has  no 
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right,  for  liis  own  protection  or  convenience,  to  build  any  tiling  which 
in  times  of  ordinary  flood  will  throw  the  water  on  the  grounds  of  an- 
other proprietor  so  as  to  overflow  and  injure  them.  See  Scratton  v. 
Brown,  4  B.  &  C.  485  ;  Jones  v.  Soulard^^4:  How.  (U.  S.)  41.  Thus, 
a  riparian  proprietor  on  a  river  built  a  breakwater  to  prevent  the 
waters  encroaching  upon  his  land,  which  had  the  effect  to  throw  the 
current  over  upon  and  wash  away  the  proprietor's  lands  opposite,  and 
he  was  held  to  be  liable  in  an  action  on  the  case.  Oerrish  v,  Clovgh, 
48  K  H.  9  ;  S.  C,  2  Am.  Rep.  165.  And  it  is  held  that  every  flow- 
ing back,  or  throwing  water  upon  the  land  of  another,  is  such  an  act 
as  entitles  the  individual  injured  to  his  action  {Strout  v.  Millhridge, 
45  Me.  76 ;  Broioii  v.  Boioen,  30  N.  Y.  [3  Tiff.]  537) ;  and  although 
the  act  of  the  one  person  may  be  in  itselt  lawful,  yet,  if  in  its  conse- 
quences it  necessarily  damages  the  property  of  another,  the  party  oc- 
casioning the  damage  is  liable  to  make  reparation  commensurate  with 
.the  injury  he  has  caused.  Stout  v.  Mg Adams,  2  Scam.  (111.)  67.  And 
see  Rudd  v.  Williams,  43  111.  385  ;  Lee  v.  PemhroTce,  57  Me.  481 ;  S. 
C. ,  2  Am.  Rep.  59. 

A  company  which  purchases  the  land  of  a  riparian  owner  stands  in 
the  same  situation  as  he  did  with  respect  to  the  water  rights  connected 
with  that  land.  Swindon  Waterworks  Co.  v.  Wilts,  etc.,  Canal  Nan}i- 
gatum  Co.,  L.  R.,  7  H.  L.  Cas.  697  ;  S.  C,  14  Eng.  R.  86. 

§  6.  Surface  water.  A  mere  right  of  drainage  over  the  general 
surface  of  land  is  very  different  from  the  right  to  the  flow  of  a  stream 
or  brook  across  the  premises  of  another ;  and  as  a  general  rule,  no 
action  will  lie  for  the  interruption  of  mere  surface  drainage.  Ashley 
V.  Wolcott,  11  Cush.  192 ;  Parks  v.  Newhuryport,  10  Gray,  28  ; 
Gondd  V.  Booth,  ^yQ  N.  Y.  (21  Sick.)  62;  Bowlshy  v.  Speer,  31  IST. 
J.  Law,  351.  See  Bassett  v.  Salisbury  Mamif.  Co.,  43  N.  H.  569. 
When  the  situation  of  two  adjoining  fields  is  such  that  tlie  water, 
falling  or  collected  by  melting  snows  upon  one,  naturally  descends 
upon  the  other,  it  must  be  suffered  by  the  owner  of  the  lower  one  to  be 
discharg(>d  upon  his  land,  if  desired  by  the  owner  of  the  upper  one. 
Kauffman  v.  Griesem,er,  20  Penn.  St.  407  ;  Oghurn  v.  Connor,  46 
Cal.  346  ;  S.  C,  13  Am.  Rep.  213 ;  Butler  v.  Peck.,  16  Ohio  St.  334. 
The  owner  of  the  higher  field  is  not,  however,  obliged  in  all  cases  to 
permit  the  surface  water  to  flow  upon  the  lower  field.  lie  has  the 
right  to  level,  grade,  drain  and  improve  his  lands ;  and  if  by  so  doing 
the  surface  water  is  retained  upon  his  own  land,  or  dispersed  in  other 
directions  so  as  not  to  flow  upon  the  lower  adjacent  field,  the  owner  of 
the  latter  field  has  no  remedy  agjiinst  him.  Wafle  v.  New  York  Cen- 
tral R.  R.  Co.,  58  Barb.  41 3  ;  S.  C.  affirmed,  53  N.  Y.  (8  Sick.)  11 ;  Mil- 
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ler  V.  Lauhaeh^  47  Penii.  St.  1.54  ;  Rawatron  v.  Taylor^  11  Exch.  360  ; 
Chasemore  v.  liichards^  7  II.  L.  Cas.  349 ;  Wilson  v.  City  of  New 
Bedford,  108  Mass.  261  ;  S.  C,  11  Am.  Rep.  352.  So,  the  owner  of 
the  lower  iicld  has  the  right,  in  the  improvement  thereof,  to  fill  the 
same  up,  and  if  by  so  doing  the  surface  water  of  the  higher  field  is 
prevented  from  flowing  thereon,  the  owner  of  the  latter  is  without 
remedy.  Goodale  v.  Tattle,  29  N.  Y.  (2  Tiff.)  467  ;  C<niJu>cto7h  Stmie 
Road  Go.  v.  Buffalo,  etc.,  R.  R.  Co.,  3  Hun  (N.  Y.),  523.  And  see 
Swett  V.  Cutis,  50  N.  II.  439  ;  S.  C,  9  Am.  Rep.  276  ;  Dickinson  v. 
Worcester,  7  Allen,  19  ;•  Curtiss  v.  Ayrault,  47  N.  Y.  (2  Sick.)  73  ; 
Hoyt  V.  Hudson,  27  Wis.  656 ;  9  Am.  Rep.  473.  And  the  passage 
of  surface  water  over  land  for  twenty  yeai*s  Avill  not  create  a  prescrip- 
tion. Id.  See,  also,  Frazier  v.  Brown,  12  Ohio  St.  311  ;  CJiasem/jre 
V.  Richards,  2  Hurlst.  &  N.  186;  5  id.  982;  Oghurn  v.  Connor,  46 
Cal.  346 ;  S.  C,  13  Am.  Rep.  213. 

The  owner  of  a  city  lot  may  improve  and  fill  it  up,  or  may,  if  he 
desires  to  build,  construct  walks  so  as  to  protect  his  lot  against  the  sur- 
face water  from  an  adjoining  higher  lot,  but  the  owner  of  the  latter 
cannot  be  compelled  to  improve  or  drain  his  lot  for  the  benefit  of  the 
former ;  so  long  as  he  leaves  his  lot  in  its  natural  condition,  his  neigh- 
bors cannot  complain  of  the  surface  water.  Yanderwiele  v.  Taylor, 
65  N.  Y.  (20  Sick.)  341 ;  Bentz  v.  Armstrong,  8  Watts  &  Serg.  40. 

Every  owner  of  land  has  the  right  to  clean  out  and  tube  or  wall  up 
a  natural  spring  upon  his  own  land,  for  his  own  use  and  convenience, 
when  he  does  not  thereby  change  the  natural  course  of  the  flow  of  the 
water  therefrom,  and  makes  no  change  to  the  injury  of  another,  except 
what  may  result  from  an  increased  flow  of  water  in  the  natural  channel 
and  outlet  of  such  spring.  This  is  not  such  a  wrongful  use  of  the 
easement,  or  abuse  of  the  right,  as  will  give  a  right  of  action  to  the 
owner  of  the  servient  estate.      Wafie  v.  Porter,  61  Barb.  130. 

It  is,  however,  the  general  rule  that  the  owner  of  the  higher  land  has 
no  right,  even  in  the  course  of  the  use  and  improvement  of  his  land,  to 
collect  the  surface  water  into  a  drain  or  ditch,  increased  in  quantity  or  in 
a  manner  different  from  the  natural  flow,  upon  the  lower  lands  of  an- 
other, to  the  injury  of  such  lands.  Beard  v.  Murphy,  37  Vt.  99  ; 
Livingston  v.  McDonald,  21  Iowa,  160.  Surface  water  is  a  common 
enemy  which  each  land-owner  may  reasonably  get  rid  of  in  the  best 
manner  possible ;  but  in  relieving  himself  he  must  respect  the  rights 
of  his  neighbor.  He  cannot  make  his  estate  more  valuable  by  an  act 
which  unnecessarily  renders  his  neighbor's  less  valuable.  Id.  Thus, 
one  who  has  upon  his  premises  a  marshy  basin  of  water  without  a  nat- 
ural outlet  has  no  right  to  dig  a  drain  and  discharge  this  water  upon 
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the  lands  of  another.  Butler  v.  Peck,  16  Ohio  St.  334.  It  is  likewise 
held  that  a  person  has  no  right,  by  grading  the  surface  of  his  land,  to 
turn  the  surface  water  which  originally  falls  upon  or  flows  over  it,  upon 
the  adjoining  land  of  another.  And  it  makes  no  difference  that  he 
does  it  for  the  purpose  of  preventing  the  water  from  flowing  into  his 
well,  or  for  other  lawful  purpose,  and  with  no  intention  to  injure  the 
adjoining  owner.  Adains  v.  Walker,  34  Conn.  466.  But  see  Bangor 
V.  LansU,  51  Me.  521.  So,  it  is  held  that  the  erection  of  an  embank- 
ment upon  one's  own  land,  whereby  the  surface  water  on  the  adjoining 
land  of  another  is  prevented  from  flowing  in  its  natural  course,  and 
caused  to  flow  off"  in  a  different  direction  over  the  land  of  the  latter,  is  a 
nuisance  for  which  an  action  may  be  maintained  without  showing  any 
actual  damage,  and  for  which  nominal  damages,  at  least,  may  be  re- 
covered. TootU  V.  Clifton,  22  Ohio  St.  247 ;  S.  C,  10  Am.  Eep.  732. 
See,  also,  Laney  v.  Jasper,  39  111.  46.  But  one  who,  by  the  erection  of 
a  house  or  other  building  upon  his  land,  diverts  the  surface  water  from 
its  natural  course,  and  causes  it  to  flow  upon  the  land  of  an  adjoining 
owner,  is  not  liable  for  injury  thereby  caused.  Bowlshy  v.  Sjpeer,  31 
N.  J.  Law,  351. 

§  7.  Artificial  water-courses.  Rights  and  liabilities  in  respect  of 
artificial  streams  when  first  flowing  on  the  surface  are  entirely  distinct 
from  rights  and  liabilities  in  respect  of  natural  streams  so  flowing.  In 
the  case  of  a  natural  stream,  the  rights  and  liabilities  of  the  party  own- 
ing the  land  at  its  source  are  the  same  as  those  of  the  proprietors  in 
the  course  below.  But  the  water  in  an  artiflcial  stream  flowing  in  the 
land  of  the  party  by  whom  it  is  caused  to  flow  is  the  property  of  that 
party,  and  is  not  subject  to  any  rights  or  liabilities  in  respect  of  other 
persons.  Gaved  v.  Martyn,  19  C.  B.  (N.  S.)  732.  If  the  stream 
80  brought  to  the  surface  is  made  to  flow  upon  the  land  of  a  neighbor 
without  his  consent,  it  is  a  wrong  for  which  the  party  causing  it  to  so 
flow  is  liable.  If  there  is  a  grant  by  the  neighbor,  the  terms  of  the 
grant  regulate  the  rights  and  liabilities  of  the  parties  thereto.  Id.  If 
there  is  uninterrupted  user  of  the  land  of  the  neighbor  for  receiving  the 
flow  as  of  right  for  twenty  years,  such  user  is  evidence  that  the  land 
from  which  the  water  is  sent  into  the  neighbor's  land  has  become  the 
dominant  tenement,  liaving  a  right  to  the  easement  of  so  sending  the 
water,  and  that  the  neighbor's  land  lias  become  subject  to  the  easement 
of  receiving  that  water.  Id. ;  Greatrex  v.  Hay  ward,  8  Exch.  291 ;  JVor- 
ton  V.  Volentine,  14  Vt.  246.  But  tlie  submission  to  the  exercise  of  an 
easement  by  the  owner  of  the  dominant  estate,  for  his  own  purposes  and 
in  his  own  way,  does  not  necessarily  give  the  servient  estate  a  right  to  the 
continuance  of  the  easement  imposed,  because  it  is  attended  with  inci- 
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dental  advantages  to  the  latter.  Beeston  v.  Weate,  5  El»&  Bl.  986  ;  North 
Eastern  Railwaij  Go.  v.  Elliot^  1  Johns.  &  H.  154- ;  Mayor  v.  Chad- 
wick,  11  Ad.  &  El.  571 ;  Arhwright  v.  Gell,  5  M.  &  W.  203.  Thus, 
while  all  the  authorities  agree  upon  the  doctrine  that  the  upper  propri- 
etor, by  use  for  a  sufficient  time,  may  acquire  the  riglit  to  keep  open 
an  ancient  agricultural  ditch  through  land  below  for  the  purpose  of 
draining  his  own  premises  {^ecWhite  v.  Chapln,  12  Allen,  510),  it  has 
been  held  that  the  flow  of  water  from  an  agricultural  drain  for  twenty 
years  did  not  give  the  adjacent  proprietor  below  sucli  a  right  to  the  use 
of  the  water  as  to  preclude  the  owner  of  the  upper  lot  from  cutting  off 
the  supply  to  improve  his  own  land.  Oreatrex  v.  Ilayward,  8  Exch, 
291 ;  Rawstron  v.  Taylor,  11  id.  369.  Nor  does  the  flow  of  water  for 
twenty  years  from  the  eaves  of  a  house  give  a  right  to  the  neighbor  to 
insist  that  the  house  should  not  be  pulled  down,  or  altered  so  as  to 
diminish  the  quantity  of  water  flowing  from  the  roof.  ^Vood  v.  Waud, 
3  id.  779.  In  cases  of  this  sort  no  right  is  acquired  as  against  the 
owner  of  the  property  from  wliicli  the  course  of  water  takes  its  origin, 
though  as  between  the  first  and  any  subsequent  appropriation  of  the 
water-course  itself  such  a  right  may  be  acquired,  Arkwright  v.  Gell, 
5  M.  &  W.  232.  But  it  has  been  held  that  the  adverse  or  exclusive 
use  of  water  flowing  through  an  aqueduct,  by  the  owners  and  occu- 
pants of  a  house,  for  the  term  of  twenty  years,  furnishes  presumptive 
evidence  of  a  grant,  from  the  owner  of  the  land  through  which  it  is 
brought,  of  a  right  to  have  it  flow  in  the  manner  it  has  been  accus- 
tomed to  do  for  that  period.  Watkins  v.  Feck,  13  N.  II.  360.  See, 
also,  Belknap  v.  Trimble,  3  Paige,  577. 

So,  the  general  doctrine  is  laid  down,  that  if  one  proprietor  has,  dur- 
ing a  period  of  twenty  years  or  more,  possessed  and  used  a  portion  of 
the  hydraulic  property  belonging  to  another  proprietor,  not  by  license 
or  favor,  but  adversely  and  in  derogation  of  the  rights  of  such  other 
proprietor,  the  law,  upon  considerations  of  policy  and  for  the  purpose 
of  quieting  a  long  possession,  will  presume  a  grant  from  the  propri- 
etor thus  intruded  upon,  to  the  other,  and  will  preclude  the  party  who  has 
thus  acquiesced,  from  asserting  the  right  which  he  otherwise  would 
have  had.  Tawnsend  v.  McBonald,  12  N.  Y.  (2  Kern.)  381 ;  Law  v. 
McBmiald,  9  Hun  (N.  Y.\  23. 

It  is  likewise  a  principle  of  the  common  law,  that  when  the  owner 
of  land  has,  by  any  artificial  arrangement,  effected  an  advantage  for 
one  portion,  to  the  burdening  of  the  other,  upon  the  severance  of  the 
ownership,  the  holders  of  the  two  portions  take  them  respectively 
charged  with  the  servitude  and  entitled  to  the  benefit  openly  and  visi- 
bly attached  at  the  time  of  the  conveyance  of  the  portion  first  granted. 
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Lampman  v.  Milks,  21  N.  Y.  (7  Smith)  505.  Accordingly,  where  an 
owner  of  land,  through  which  runs  a  stream,  changes  its  course  by 
cutting  an  artificial  ditch  to  carry  off  its  waters,  and  thereafter  conveys 
that  portion  of  the  land  whereon  was  the  natural  channel  to  one,  and 
that  upon  which  the  burden  of  the  stream  is  thus  cast  to  another,  the 
grantees  each  hold  his  portion  according  to  its  changed  condition,  the 
former  relieved  from  and  the  latter  burdened  with  the  stream.  Roberts 
V.  Roberts,  55  N.  Y.  (10  Sick.)  275,  In  such  case  it  is  the  legal  right 
of  the  owner  of  the  former  to  keep  up  the  ditch  in  the  condition  it  was 
when  he  purchased,  and,  if  it  become  out  of  repair,  to  restore  it,  and 
to  enter  upon  the  servient  premises,  if  necessary,  for  that  purpose, 
doing  no  unnecessary  injury.  But  he  has  no  right  to  substantially 
change  the  condition  of  the  ditch,  so  as  to  cause  more  water  to  flow 
through  the  same  in  times  of  freshet  or  flood  than  formerly.  Id.  And 
see  Brisbane  v.  O'Neall,  3  Strobh.  (S.  C.)  348. 

When  city  authorities  changed  the  channel  of  a  drain  so  as  to  throw 
the  water  flowing  along  it  upon  the  land  of  a  person  lying  below,  it 
was  held  that  this  did  not  justify  the  latter  in  so  obstructing  the  course 
of  the  water  as  to  cause  it  to  flow  on  the  land  of  a  third  person,  Amick 
V.  Tharp,  13  Graft.  (Ya.)  564. 

One  who  accumulates  water  artificially  on  his  own  land  is  held  liable 
for  injuries  resulting  to  adjoining  land  from  percolations  through  the 
soil,  caused  by  the  pressure  of  the  accumulated  mass,  or  from  the  ob- 
struction, by  that  cause,  of  the  natural  passage  of  water  through  the 
soil  from  such  land.  And  a  conveyance  of  land  for  •  the  purpose  of 
erecting  a  reservoir  thereon  is  no  bar  to  the  recovery  of  damages  by 
the  grantor  for  injuries  resulting  to  his  adjoining  land  from  percola- 
tions through  the  soil  caused  by  the  pressure  of  the  water  in  the  reser- 
voir, Wilson  V.  New  Bedford,  108  Mass.  261  ;  S.  C,  11  Am.  Rep. 
352.  See,  also,  R^jlands  v,  Fletcher,  L.  R.,  3  II,  L,  Cas,  330  ;  Pi^dey 
V,  Clark,  35  N,  Y.  (8  Tiff",)  520, 

The  owner  of  a  mining  ditch  is  bound  to  the  exercise  of  no  greater 
care  to  avoid  injury  therefrom  to  the  adjoining  lands,  than  a  prudent 
man  would  employ  under  similar  circumstances,  if  he  were  the  owner, 
Campbell  v.  Bear  River,  etc.,  Co.,  35  Cal,  679. 

§  8.  Mills  and  mill  owners.  Every  man  has  a  right  to  construct  a 
mill  dam  ujxni  liis  own  land,  but  in  so  doing  he  must  be  cautious  that 
he  does  no  injury  to  anotlier.  Every  injury  by  means  of  a  water-course, 
by  tlirowing  the  water  back  upon  the  land  of  another  above  (unless  a 
prescnptive  right  so  to  do  has  been  acquired),  is  an  actionable  nuisance. 
///Z/ v.FbK  2Gilm.  (Ill.)285;  Rhodes  y^Miitehead,  27  Tex,  304; 
Brown  v.  Bowen,  30  N.  Y.  (3  Tiff.)  519 ;    Anwskeag  Co.  v.  Goodale^ 
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46  N.  H.  53 ;  Grover  v.  8holl,  42  Penn.  St.  67.  So  one  who  builds 
a  dam  across  a  stream  is  bound  so  to  construct  it  that  it  will  resist  not 
only  ordinary  freshets,  but  also  such  extraordinary  floods  as  may  be 
reasoucibly  anticipated.  Gray  v.  Harris,  107  Mass.  492  ;  S.  C,  9  Am. 
Rep.  61.  In  short,  dams  must  be  erected  so  as  not  sensibly  and  inju- 
riously to  affect  the  rights  of  other  mill-owners.  Norway  Plains  Co. 
V.  Bradley,  52  N.  H.  86. 

Where  several  owners  of  mill-seats  on  a  stream  have  a  common  and 
equal  right  to  the  use  of  the  water,  no  action  lies  against  the  owner  of 
a  mill  above  for  any  damage  which  the  owner  of  a  mill  below 
may  incidentally  suffer  from  the  reasonable  use  of  the  water  by 
the  former,  for  his  own  benefit.  But  the  owner  of  the  mill  above 
has  not  an  unlimited  right  to  use  the  water  as  he  pleases,  or  to 
stop  the  natural  flow  of  the  stream,  so  as  to  destroy  or  render  useless 
the  mills  below.  And  if  he  shuts  down  his  gate,  and  detains  the  water 
for  an  unreasonable  time,  or  lets  it  out  in  such  unusual  quantities  as  to 
prevent  the  owner  of  the  mill  below  from  using  it,  or  deprives  him  of 
a  reasonable  and  fair  participation  in  the  benefits  of  the  stream,  he 
will  be  answerable  to  the  party  injured  to  the  extent  of  the  loss  he  has 
thereby  sustained.  Merritt  v.  Brinkerhoff,  17  Johns.  306  ;  Prentice 
V.  Geiger,  9  Hun  (N.  Y.),  350.  But  see  Whaler  v.  AM,  29  Penn.  St. 
98.  Nor  has  a  proprietor  any  right  to  create  a  reservoir,  and  detain 
and  store  the  water  therein  for  future  use  in  a  dry  season.  Gould  v. 
Boston  Duck  Co.,  13  Gray,  442  ;  Clinton  v.  Myers,  46  N.  Y.  (1  Sick.) 
511 ;  S.  C,  7  Am.  Rep.  373.  But  if,  in  seasons  of  drought,  the  water 
in  a  stream  becomes  inadequate  for  the  purpose  of  propelling  machinery, 
such  as  the  stream  in  its  ordinary  stages  is  adequate  to  propel,  the  pro- 
prietor may  detain  the  waters  for  such  a  reasonable  time  as  may  be 
necessary  to  raise  the  requisite  head  to  enable  him  to  use  it  advantage- 
ously and  profitably  upon  such  machinery.  Id.  And  see  Pool  v.  Lewis, 
41  Ga.  162;  S.  C,  5  Am.  Rep.  526. 

It  is  likewise  held  that  a  mill-owner  has  the  right,  in  a  reasonable 
manner,  to  discharge  the  waste  from  his  mill,  such  as  sawdust,  shavings, 
etc.,  into  the  stream,  in  the  ordinary  course  of  using  such  mill.  Jacobs 
V.  Allard,  42  Vt.  303  ;  S.  C,  1  Am.  Rep.  331.  But  it  is  not  a  reason- 
able or  ordinary  use  of  a  natural  stream  by  a  riparian  proprietor,  to 
allow  the  skives  from  his  flax  mill  to  pass  down  the  stream  ;  and  he  is 
held  liable  to  one  whose  dam  is  obstructed  thereby,  even  although  the 
evil  could  be  remedied  by  a  different  construction  of  the  dam.  C Rilsy 
V.  McChesn&y,  3  Lans.  (N.  Y.)  278  ;  S.  C.  affirmed,  49  N.  Y.  (4  Sick.) 
672. 

It  is  regarded  as  a  settled  rule  of  law  in  this  country,  that  the  prior 
YoLriY.— 94 
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erection  of  a  mill  upon  a  stream,  and  the  appropriation  of  its  waters  to 
the  use  of  such  mill,  do  not  give  to  the  proprietor  thereof  the  exclu- 
sive use  of  the  water,  unobstructed  by  the  subsequent  erection  of  other 
mills  above  or  below,  on  the  same  stream.  Martin  v.  Bigeloxo^  2  Aik. 
(Yt.)  18-i  ;  Springfield  v.  Harris,  4  Allen,  494  ;  Davis  v.  Getchell,  50 
ife.  604;  Tyler  v.  T^^7A'^Wo7^,  4  Mas.  (C.  C.)  397.  No  proprietor  has  a 
right  to  throw  back  water  on  the  proprietor  above  or  to  divert  it  from  the  ■ 
proprietor  below,  to  his  injury.  Id.  And  it  is  held  that  no  priority  of  occu- 
pation or  use  of  water  by  a  mill-owner  upon  a  stream  affects  the  riglit  of  a 
riparian  proprietor  above,  to  a  reasonable  use  of  the  water  flowing  over  his 
own  land,  by  making  improvements  thereon,  even  to  the  extent  of  erect- 
ing a  solid  building  upon  the  alveus  of  a  stream,  thereby  diminishing  the 
width  of  the  current,  unless  such  encroachment  sensibly  and  inju- 
riously aifects  the  rights  of  such  mill-owner.  Norway  Plains  Co.  v. 
Bradley,  52  N.  H.  86.  In  Maine,  it  is  held  that  as  between  proprie- 
tors of  dams  on  the  same  stream,  he  has  the  better  right  who  was  first 
in  point  of  time.  Lincoln  v.  Chadhourne,  56  Me.  197.  In  California, 
it  is  held  that  if  the  first  appropriator  of  water  takes  only  a  part  of  the 
quantity  flowing  in  a  stream,  another  may  afterward  appropriate  the 
remainder,  and  if  the  first  appropriates  the  water  only  during  certain 
days  in  the  week,  another  may  afterward  take  the  surplus  during  the 
remaining  days  of  the  week.  Smith  v,  C Ilara,  43  Cal.  371.  See 
Thorp  V.  Freed,  1  Mon.  651 ;  Columhia  Mining  Co.  v.  Roltery 
id.  296. 

Whoever  seeks  to  establish  an  exclusive  use  of  water  in  a  particular 
way  must  show  a  rightful  appropriation  in  some  manner  known  and 
admitted  by  the  law.  This  may  be,  either  by  a  grant  from  all  the  pro- 
prietore,  whose  interest  is  afi^ected  by  the  particular  appropriation,  or 
by  a  long  exclusive  enjoyment,  without  interruption,  which  affords  a 
just  presumption  of  right.  By  our  law,  the  term  of  twenty  years  of 
exclusive  uninterrupted  enjoyment  has  been  held  a  conclusive  pre- 
8umj)tion  of  a  grant  or  right.  Tyler  v.  Wilkinson,  4  Mas.  (C.  C.) 
397  ;  Smith  v.  Adams,  6  Paige,  435.  An  owner  of  mills  on  one  bank, 
who  has  enjoyed  the  whole  stream  for  twenty  years,  lias  presumptively 
a  prescriptive  right  to  tlie  whole  forever.  Matter  of  Water  Commis- 
sioners, 4  Edw.  Ch.  (N.  Y.)  545.  And  the  use  of  a  dam  for  twenty 
years  in  a  ])articular  way  is  eviden(!e  of  a  right  thus  to  use  such  dam. 
Bucklin  v.  Truell,  54  N.  H.  122.  And  see  Mertz  v.  Domey,  25 
Penn.  St.  519  ;  Carlisle  v.  Cooper,  19  N.  J.  Ecj.  256  ;  liusseU  v.  Scott,  9 
Cow.  279.  If  the  owner  of  the  land  on  one  side  of  a  stream  erects  a 
mill  dam  across  the  stream,  and  abuts  the  same  upon  the  opposite 
shore,  and  continues   and    maintaiTis   the  same   in  that  position   for 
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twenty  years,  that  would  be  evidence  of  a  grant  or  right  to  build  and 
maintain  such  a  dam,  constructed  and  used  substantially  in  the  same 
manner.     Burnham  v.  Kemjpton^  44  N.  H.  78. 

But  merely  maintaining  a  dam  for  twenty  years  does  not  give  a 
prescriptive  right  to  flow  land  as  high  as  it  can  be  flowed  by  that  dam. 
To  acquire  such  right,  the  water  must  be  actually  raised  on  the  ad- 
jacent owner's  land  so  often  as  to  afford  him  reasonable  notice,  during 
the  entire  period  of  twenty  years,  that  the  right  is  being  claimed 
against  him.  Gilford  v.  Winnipiseogee  Lake  Co.,  52  N.  II.  262. 
See  Baldwin  v.  Calkins,  10  "Wend.  169 ;  Prentice  v.  Geiger,  9  Hun 
(N.  Y.),  350;  Smith  v.  Buss,  17  Wis.  227. 

If  a  mill-owner  and  his  predecessors  have  kept  up  and  maintained  a 
dam  for  a  period  of  twenty  years,  and  he  repairs  and  substantially  re- 
builds it,  and  thereby  keeps  up  the  water  more  uniformly,  to  a  greater 
height  and  for  a  longer  period  of  the  year  than  it  was  before  the  dam 
was  repaired,  he  is  not  liable  in  damages,  unless  he  has  so  changed  it 
as  to  raise  the  water  higher  than  it  was  raised  by  the  old  dam,  when 
tight ;  but  for  any  excess  over  this  limit,  he  is  liable.  Jackson  v.  Har- 
rington, 2  Allen,  242 ;  Stiles  v.  Hooker,  7  Cow.  266 ;  Marcly  v. 
Sh'ults,  29  N.  Y.  (2  Tiff.)  346.  See  Oakley  Mills,  etc.,  Co.  v.  Neese, 
54  Ga.  459. 

The  mere  fact  that  a  mill  is  ancient,  and  has  had  the  entire  use  of 
the  water  of  a  stream,  does  not  confer  a  right  upon  the  owner  as  against 
a  more  recent  mill-owner  below,  to  use  the  water  as  his  own  conven- 
ience or  interest  may  dictate,  but  he  is  bound  to  use  it  in  a  reasonable 
and  proper  manner.  And  a  jury  may  find  the  constant  use  of  the 
water  entirely  by  night,  and  a  detention  of  it  during  the  day,  to  be  an 
improper  and  unreasonable  use  ;  and  if  so,  the  upper  proprietor  is  liable 
in  an  action  by  the  lower  proprietor,  although  such  use  is  in  good 
faith,  and  with  no  design  to  injure  the  rights  of  others.  Barrett  v. 
Parsons,  10  Cush.  367.  So,  if  in  an  ancient  mill,  a  new  and  different 
machine  is  erected,  of  another  description,  the  operation  of  which  is  a 
nuisance  to  the  mills  below,  the  antiquity  of  the  mill  itself  affords  no 
protection  to  the  new  machine  erected  within  it,  but  the  latter  is  to  be 
regarded  as  an  original  and  independent  mill.  Simpson  v.  Seavey,  8 
Me.  138.  And  see  Ohnsted  v.  Loomis,  6  Barb.  152 ;  Miller  v.  Lap- 
ham,  44  Vt.  433 ;  KaUr  v.  Beaman,  49  Me.  208. 

It  is  an  actionable  nuisance  at  common  law,  for  a  mill-owner  to  turn 
into  his  mill  pond  a  new  stream  which  does  not  naturally  flow  into  it 
{Tillotson  V.  Smith,  32  N.  H.  90) ;  and  it  is  no  defense  to  an  action 
for  such  an  injury,  that  the  increase  in  the  volume  of  water  was  a 
benefit  to  the  party  complaining,  for  no  infriniremoiit  of  the  rights  of 
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another  can  be  justified  on  the  ground  that  the  act  is  a  benefit  to  him, 
if  it  is  done  against  his  will.  Id.  See,  also,  Merritt  v.  Pa/rker^  Coxe 
(N.  J.),  460.  But  this  rule  does  not  affect  the  right  to  drain  the  sur- 
face water  from  lands  through  ditches  therein  into  a  stream  which  is 
the  natural  outlet,  although  the  quantity  of  water  in  the  stream  is 
thereby  increased  in  time  of  high  water  and  diminished  at  other  times 
to  the  damage  of  a  riparian  proj^rietor  below.  Williams  v.  Gale^  3 
Harr.  &  J.  (Md.)  231 ;  Martin  v.  Jett,  12  La.  501 ;  Gannon  v.  Sar- 
gadon,  10  Allen,  106 ;  Waffle  v.  New  Yoi'k  Central  B.  R.  Co.,  53  N. 
Y.  (8  Sick.)  11 ;  S.  C,  13  Am.  Kep.  467. 

A  wooden  flouring  mill,  run  and  operated  by  water  as  a  motive 
power,  is  not,  jper  se,  a  imisance.  Minneajpolis  Mill  Co.  v.  Tiffany, 
22  Minn.  463. 

But  in  an  action  on  the  case,  it  appeared  that  the  defendant  had 
erected  and  was  operating  a  flouring  mill  upon  a  lot  adjacent  to  the 
plaintiff's  dwelling-house,  whereby,  as  the  plaintiff  claimed,  large  quan- 
tities of  chaff,  dust,  smut,  and  dirt  were  thrown  into  and  upon  his 
house,  rendering  it  uncomfortable  as  a  habitation,  and  it  was  held  that 
the  plaintiff  had  a  right  of  action,  and  was  entitled  to  damages  in  pro- 
portion to  the  degree  of  the  injury.     Cooper  v.  Randall,  53  111.  24. 

§  9.  Smoke.  The  owners  or  occupiers  of  dwelling-houses,  whether 
in  the  city  or  country,  have  the  right  to  enjoy  pure  and  wholesome 
air,  that  isj  as  pure  and  wholesome  as  their  local  situation  can  reasonably 
supply;  and  any  act  which  materially  corrupts  or  pollutes  the  air,  done 
without  authority  or  justification,  is  strictly  a  nuisance.  Walter  v. 
Selfe,  4  Eng.  Law  &  Eq.  15  ;  Iliggins  v.  Guardians  of  Poor,  2i5  L. 
T.  (N.  S.)  752  ;  Savile  v.  Kilner,  id.  277 ;  Wesson  v.  Washhiirne  Iron 
Co.,  13  Allen,  95  ;  Duncan  v.  Hayes,  22  N.  J.  Eq.  26.  If,  therefore, 
a  business  is  established  which  sends  into  a  neighboring  house  smoke 
and  noxious  vapors,  or  offensive  odors,  or  dust  and  dirt,  to  a  degree 
which  renders  it  uncomfortable  as  a  habitation,  the  proprietor  has  a 
right  of  action,  and  will  be  entitled  to  damages  in  proportion  to  the 
degree  of  the  injury.  Crump  v.  Lamhert,  L.  R.,  3  Eq.  Cas.  409; 
Cooper  V.  Randall,  53  111.  24.  One  who  sends  on  the  premises  of  his 
neighbor,  noxious  smells,  smoke,  etc.,  is  not  doing  an  act  on  liis  own 
property  only,  but  also  on  his  neighbor's  property ;  because  every  man, 
at  common  law,  has  a  right  to  the  pure  air,  and  to  have  no  noxious 
smells  and  smoke  sent  on  liis  land,  unless  by  a  period  of  time  one  has, 
by  what  is  termed  a  prescriptive  right,  obtained  the  power  of  throwing 
a  burden  on  his  ncighl)or's  property.  St.  Helenas  Smelting  Co.  v. 
Tijyping,  11  IL  L.  Cas,  642.  Every  thing  must,  however,  be  looked  at 
from  a  reasonable  point  of  view.     Therefore,  the  law  does  not  regard 
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triflino-  and  smrll  inconveniences,  but  injuries  only  which  sensibly 
diminish  the  comfort,  enjoyment,  or  vahie  of  the  property  affected.  Id.; 
Huchenstine's  Appeal,  70  Penn.  St.  102;  S.  C,  10  Am.  Rep.  669; 
Luscombe  v.  Steer,  17  L.  T.  (N.  S.)  229 ;  Beardmore  v.  Tredwell,  3 
Tiff.  683;  Barnes  v.  Hathorn,  54  Me.  124;  Cartwright  v.  Gray,  12 
Grant's  Ch.  (Ont.)  400.  The  real  question  in  all  the  cases  is,  whether 
the  annoyance  is  such  as  materially  to  interfere  with  the  ordinary 
comfort  of  human  existence.  Id. ;  Crumjp  v.  Lamhert,  L.  R.,  3  Eq. 
Cas.  408. 

Smoke  alone  may  constitute  a  nuisance  to  the  owner  of  adjoining  or 
neighboring  property,  but  in  order  to  have  such  effect,  it  must  either 
produce  a  tangible  injury  to  the  property,  or  it  must  sensibly  impair 
its  comfortable  enjoyment.  Id.;  Boss  v.  Butler,  19  N.  J.  Eq.  294 ; 
Duncan  v.  Hayes,  22  id.  26.  Thus,  it  has  been  repeatedly  held,  that 
smoke  from  a  brick-kiln  located  near  a  dwelling-house  is  a  nuisance, 
when  it  materially  diminishes  the  value  of  the  property  as  a  dwelling, 
and  seriously  interferes  with  the  ordinary  comfort  and  enjoyment  of 
it.  Barwell  v.  Broolcs,  1  L.  T.  (N.  S.)  75,  454  ;  Cavey  v.  LedhltUr,  13 
C.  B.  (N.  S.)  470 ;  PoUock  v.  Lester,  11  Hare,  269  ;  Donald  v. 
Humphrey,  14  F.  (Sc.)  1206 ;  Walter  v.  Mfe,  4  Eng.  Law  &  Eq. 
15  ;  Campbell  v.  Seam.an,  63  N.  Y.  (18  Sick.)  568  ;  S.  C,  20  Am.  Rep. 
567.  See  Huckenstine' s  Appeal,  70  Penn.  St.  102;  S.  C,  10  Am. 
Rep.  669.  So,  of  smoke  from  a  lime-kiln  near  a  dwelling  {Slight  v. 
Gutzlaff,  35  Wis.  675  ;  17  Am.  Rep.  476 ;  Hutchins  v.  Smith,  63 
Barb.  251) ;  smoke  from  the  chimney  of  a  factory  ( Crurnp  v.  Lam- 
hert,  L.  R.,  3  Eq.  Cas.  409) ;  or  of  a  workshop,  near  a  dwelling  {Simp- 
son V.  Savage,  37  Eng.  Law  &  Eq.  374  ;  Bennett  v.  Thmnpson,  id.  51) ; 
smoke  from  the  chimney  of  a  dwelling-house  {Rich  v.  Basterjield, 
2  Car.  &  K.  257) ;  dense  volumes  of  smoke  emitted  from  chemical 
works  near  a  dwelling  (  Ward  v.  Lang,  35  Jur.  408  ;  Worris.x.  Barnes, 
25  L.  T.  [N.  S.]  622) ;  black  smoke  from  dye  works  in  a  populous  local- 
ity {Beg.  V.  Waterhotise,  L.  R.,  7  Q.  B.  545) ;  smoke  from  a  steam 
planing  mill  near  a  dwelling.  Rhodes  v.  Dunbar,  57  Penn.  St.  274 ; 
Hyatt  V.  Myers,  71  No.  Car.  271.  See,  also,  Thehaut  v.  Catiova,  11 
Fla.  143 ;  Sampson  v.  Smith,  8  Sim.  272 ;  Shuttleworth  -v.  Cocker,  9 
Dowl.  P.  C.  88.  Smoke  and  cinders  from  iron  works  near  an  inn 
{Wesson  v.  Washburne  Iron  Co.,  13  Allen,  95) ;  smoke  and  odor  from 
gas  works  {Cleveland  v.  Citizens'  Gas  Light  Co.,  20  N.  J.  Eq.  201 ; 
Ottawa  Gas  Co.  v.  Thompson,  39  111.  598) ;  or  from  a  blacksmith  shop. 
Butler  V.  Rogers,  1  Stockt.  (N.  J.)  487.  And  see  Whitney  v.  Bar- 
tholomew, 21  Conn.  213. 

And  it  is  no  defense  to  an  action  for  an  injury  caused  by  smoke, 
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that  the  trade  or  business  producing  the  smoke  is  lawful,  or  that  it  is 
carried  on  for  necessary  and  useful  purposes,  or  in  a  reasonable  and 
proper  manner,  or  in  a  proper  place.  Stockport  Water  Works  Co.  v. 
Potter.,  7  Ilurlst.  &  N.  159 ;  St.  Helenas  Smelting  Co.  v.  Tipping,  11 
H.  L.  Cas.  642.  And  this  is  so,  even  when  the  work  is  prosecuted  for 
the  government,  in  providing  materials  requisite  for  national  defense. 
JBeardmore  v.  Tredwell,  3  Gift*.  683.  See  Lewis  v.  Behan,  28  La. 
Ann.  130. 

§  10.  Noxious  Tapors.  The  same  rules  of  law  applicable  to  smoke 
are  likewise  applied  to  noxious  vapors  which  are  deleterious  to  animal 
or  vegeffible  life.  Thus,  in  a  very  early  case  it  was  held  that  an  action 
lies  for  melting  lead  so  near  to  the  lands  of  the  plaintiff  that  it  spoiled 
his  grass  and  trees  there  growing,  and  destroyed  his  cattle  pasturing 
there.  And  it  was  said  that  "  although  this  was  a  lawful  trade,  and  for 
the  benefit  of  the  nation,  and  necessary,  yet  this  shall  not  excuse  the 
action,  for  he  ought  to  use  his  trade  in  waste  places  and  great  commons, 
remote  from  inclosures,  so  that  no  damage  may  happen  to  the  proprie- 
tors of  land  next  adjoining."  Poynton  v.  Gill,  2  Rolle's  Abr.  140. 
And  such  has  been  recognized  as  a  correct  statement  of  the  law  in  many 
modem  decisions  of  a  recent  date.  See  ante,  Yol.  3,  tit.  Injunction, 
To  constitute  a  nuisance,  it  is  not  necessary  that  the  noxious  trade  or 
business  should  endanger  the  health  of  the  neighborhood.  It  is  suffi- 
cient if  it  produces  that  which  renders  the  enjoyment  of  life  and  prop- 
erty uncomfortable.  Catlin  v.  Valentine,  9  Paige,  575.  Noxious 
vapors  which  are  destructive  to  vegetable  life  create  a  nuisance,  even 
though  no  other  ill  results  ensue  therefrom  ;  and  the  fact  that  trees  and 
vines  are  for  ornament  or  luxury  entitles  them  no  less  to  the  protection 
of  the  law.  The  law  will  protect  a  flower  or  a  vine  as  well  as  an  oak. 
Campbell  v.  Seaman,  63  N.  Y.  (18  Sick.)  568 ;  S.  C,  20  Am.  Kep.  567. 
Nor  does  it  make  any  difference  that  tlie  vegetation  is  of  a  delicate 
order,  and  not  a  natural  product  of  the  soil  or  climate  in  which  it  is 
grown.  Cooke  v.  Forhes,  L.  E,.,  5  Eq.  Cas.  166 ;  Broadhent  v.  Impe- 
rial Gas  Co.,  7  DeG.,  M.  &  G.  436. 

"When  the  air  is  so  corrupted  by  noxious  vapors  that,  in  breathing  it,  it 
leaves  bad  tastes  in  the  mouths  of  persons,  this,  of  itself,  is  held  to  be 
a  sufficient  nuisance.     Savile  v.  Kilner,  26  L.  T.  (N.  S.)  277. 

The  words  corvi^eni^nt  and  proper,  as  applied  to  the  location  and 
surroundings  of  an  objectionable  business,  have  been  considered  in  a 
number  of  late  cases,  and  the  conclusion  is,  so  far  as  tlie  general  rule 
can  be  stated,  that  the  place  from  which  tlie  nuisance  proceeds  will  not 
be  deemed  fit,  convenient  or  reasonable,  if  the  adjacent  residents  suffer 
undue  annoyance.     See  Bamford  v.  Turnley,  3  B.  &  S.  62 ;  St.  Helen's 
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Smdting  Co.  v.  Tipping,  11  11.  L  Cas.  642;  Ross  v.  Butler,  19  N.  J. 
Eq.  294.  And  the  fact  that  the  district  or  town  has  factories  as  well 
as  dwellings,  or  has  the  former  somewhat  in  excess  of  the  latter,  is  no 
answer  to  the  just  complaints  of  one  who  in  his  person,  family  and 
property,  suffers  from  a  nuisance  caused  by  the  objectionable  business. 
Id.;  Crump \.  Lambert,L.  R.,  3  Eq.  Cas.  409;  MullUjan  v.  Elias,  12 
Abb.  N.  S.  (N.  Y.)  259 ;  Rex  v.  Niel,  2  Carr.  &  P.  485. 

§  11.  Noisome  smells.  It  is  a  well-settled  doctrine,  that  any  use 
of  property,  whether  in  the  exercise  of  a  trade  or  business,  or  otherwise, 
which  impregnates  the  atmosphere  with  noisome  smells  to  the  essential 
annoyance  of  others,  is  a  nuisance.  And  actions  for  injuries  arising 
from  the  corruption  of  the  atmosphere  by  noxious  smells  have  been 
upheld  by  the  courts  from  a  very  early  day.  See  Aldred's  Case,  9  Coke, 
58a  ;  Morley  v.  Pragnel,  Cro.  Car.  510;  Rex  v.  Ward,  1  Burr,  333  ; 
Rex  V.  Waits,  2  Carr.  &  P.  486.  Nor  is  it  necessary,  in  order  to 
maintain  such  action,  that  the  smells  should  be  hurtful  or  unwhole- 
some. It  is  enough  if  they  are  so  offensive,  or  are  productive  of  such 
annoyance,  inconvenience  or  discomfort,  as  to  impair  the  comfortable 
enjoyment  of  property,  by  persons  of  ordinary  sensibilities,  Walter 
V.  Selfe,  4  Eng.  Law  &  Eq.  20 ;  Stowe  v.  Miles,  39  Conn.  426 ;  Smith 
v.  MoCo7iathy,  11  Mo.  517;  Ruchnan  v.  Green,  9  Hun  (N.  Y.),  225; 
Ohio,  etc.,  R.  R.  Co.  v.  Simon,  49  Ind.  278. 

Many  trades  and  uses  of  property  were  formerly  deemed  nuisances 
per  se,  on  account  of  the  noxious  smells  arising  therefrom,  such,  for  in- 
stance, as  a  tannery  {Rex  v.  Pappineau,  2  Str.  686),  a  swine  stye  {Al- 
dred'^s  Case,  9  Co.  58«),  a  smith's  forge  {Bradley  v.  GUI,  Lutw.  69),  a 
smel ting-house  {David  v.  Grenfell,  6  Carr.  &  P.  624),  a  glass-house 
{Queen  v.  Wilcox,  2  Salk.  458),  or  a  candle  factory  {TohayWs  Case, 
Cro.  Car.  510),  which  are  now  regarded  as  ra.eve[y  p>rima  facie  nuisan- 
ces ;  and  the  presumption  may  be  rebutted  by  showing  that  the  busi- 
ness is  so  conducted  and  carried  on  as  not  to  endanger  the  health,  or 
interfere  with  the  comfort  of  the  neighboring  inhabitants.  Duhois  v. 
BudUng,  15  Abb.  Pr.  (N.  Y.)  445 ;  S.  C,  10  Bosw.  700 ;  Bra<ly  v. 
Weeks,  3  Barb.  156.  Thus,  in  a  recent  case  it  is  held  that  a  candle 
manufactory  is  not  necessarily  a  nuisance  {Arnot  v.  Brown,  1  Macq. 
229),  and  it  is  remarked  that  science  has  gone  far  to  prevent  many 
things  from  being  a  nuisance,  that  were  formerly  of  that  description. 
It  is  not,  therefore,  very  easy  to  determine  beforehand,  whether  or 
not  any  given  thing  shall  prove  a  nuisance.  Id. 

§  12.  Slaughter-houses.  The  occupation  of  a  building  as  a  slaugh- 
ter-house is  to  be  regarded  o-s,  prima  facie  a  nuisance,  and  where  such 
a  building  exists  so  near  dwelling-houses  as  to  impair  their  comfortable 
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enjoyment,  it  is  an  actionable  nuisance.  Catlin  v.  Valentine,  9  Paige, 
575.  The  business  of  slauglitering  animals  ought  not  to  be  carried  on 
in  the  populous  parts  of  a  city,  and,  more  especially,  when  connected 
with  slaughtering  is  the  act  of  burning  bristles  and  boiling  offal.  Du- 
bois V.  Budlong,  15  x\bb.  Pr.  (N.  Y.)  445  ;  S.  C,  10  Bosw.  700.  And 
where  slaughter-houses  are  originally  erected  qn  vacant  ground,  remote 
from  human  habitations,  or  public  places,  if  they  become  nuisances  by 
reason  of  roads  being  afterward  laid  out  in  their  vicinity,  or  by  dwell- 
ings being  subsequently  erected  near  them,  the  fact  of  their  prior  ex- 
istence in  a  place  remote  from  dwellings  is  no  defense.     Brady  v. 

Weelis,  3  Barb.  157  ;  Commonwealth  v.  Upton,  6  Gray,  473.  And  see 
Bankhardt  v.  Houghton,  27  Beav.  425  ;  Howell  v,  McCoy,  3  Eawle 
(Penn.),  256. 

The  bleating  of  calves  kept  over  night  at  a  slaughter-house  to  be 
slaughtered  in  tlie  morning,  to  the  serious  annoyance  of  a  family  living 
near,  was  held  to  be  a  nuisance.  Bishop  v.  Banks,  33  Conn.  118. 
Also,  the  production  of  offensive  smells  from  the  offal  of  slaughtered 
animals.  Id.  So,  if  the  business  of  slaughtering  cattle  is  conducted 
near  a  highway,  so  that  the  smell  of  the  blood  frightens  horses  passing 
in  the  highway,  or  if  the  skins  taken  from  the  animals  are  hung  within 
easy  sight  of  the  highway,  so  as  to  produce  the  same  result,  it  is  a 
nuisance.  Scott  v.  Cox,  15  F.  C.  (Sc.)  535.  And  when  the  business 
is  carried  on  upon  the  banks  of  a  stream,  it  is  a  nuisance  to  discharge 
the  blood  of  the  slaughtered  animals  into  the  stream,  so  as  to  corrupt 
and  pollute  the  water  thereof  for  most  of  the  purposes  for  which  it 
may  be  used.  Attorney-General  v.  Steward^  20  N.  J.  Eq.  415.  And 
it  is  no  justification  or  defense  that  the  waters  of  the  stream  are  already 
partially  polluted.  Id.  The  discharge  of  the  blood  from  one  hundred 
slaughtered  hogs  daily  into  a  stream  must  necessarily  create  a  nui- 
sance. Id. 

In  many  of  the  States,  and  most  of  the  large  towns  and  cities,  the 
maintenance  of  slaughter-houses  is  regulated  by  statute  or  by  municipal 
ordinances.  See  State  v.  Wilson,  43  N.  JI.  415  ;  State  v.  Kaster,  35 
Iowa,  221 ;  Schuster  v.  Board  of  Health,  49  Barb.  450. 

In  an  action  for  disturbing  tlie  use  of  the  plaintiff's  dwelling-house 
by  8t(;nchcs  arising  from  the  defendant's  slaughter-house,  the  testimony 
of  the  occupants  of  other  dwelling-houses,  situated  at  a  greater  dis- 
tance from  the  Klaughtcr-house,  that  they  were  disturbed  in  their 
houses  from  the  same  cause,  is  competent  to  show  the  existence  of  the 
nuisance,  although  incompetent  on  the  question  of  damages.     Fay  v. 

Whitman,  100  Mass.  76. 
§13.  Privies.     Privies  arc jprimaybjcze  nuisances,   and  when  they 
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are  so  constructed  or  arc  kept  in  such  a  condition  as  to  seriously  inter- 
fere with  the  proper  enjoyment  by  others  of  their  property,  they  are 
held  to  be  nuisances,  in  fact,  and  the  person  erecting  or  maintaining  them 
is  liable  for  all  the  injurious  consequences  arising  therefrom.  Tenant 
V.  Goldwin,  2  Ld.  Kaym.  1089  ;  S.  C,  6  Mod.  311 ;  Rex  v.  Pedley,  1 
Ad.  &  El.  822  ;  Cook  v.  Montagu,  26  L.  T.  (N.  S.)  471 ;  WahU  v. 
lieinhach,  76  111.  322.  Noisome  smells  arising  from  a  privy  constitute 
a  nuisance.  Jones  v.  Powell,  Ilutt.  135.  And  the  escape  of  filthy 
matter  therefrom  so  as  to  contaminate  the  water  of  a  well  or  spring 
is  a  nuisance.  Norton  v.  Scholefield,  9  M.  &  W.  665 ;  Wormersley  v. 
Church,  17  L..  R.  (N.  S.)  190. 

The  defendant,  who  owned  a  building,  rented  the  lower  story  to  tlie 
plaintiff,  and  the  upper  stories  to  other  tenants.  There  was,  in  the 
upper  part,  a  water-closet  to  which  all  the  tenants  had  access,  and 
which,  though  properly  constructed,  had  become  out  of  order  by  reason 
of  the  negligence  of  the  tenants,  of  which  fact  the  defendant  had  no- 
tice, and  he  was  held  liable  for  the  damages  occasioned  to  the  plaintiff's 
goods  by  reason  of  the  overflow  of  the  water-closet.  Marshall  v.  Cohen, 
44  Ga.  489 ;  S.  C,  9  Am.  Rep.  170.     Ante,  256,  278 

§  14.  Tallow  factories,  etc.  Establishments  for  the  melting  of  fat 
were  formerly  classed  among  nuisances  ^967*  se,  and,  in  actions  for  their 
abatement,  it  was  not  required  that  ill  effects  be  shown.  See  Downie 
V.  OUphant,  17  F.  C.  (Sc.)  491  ;  Morley  v.  Pragnel,  Cro.  Car.  510. 
But,  latterly,  such  establishments  are  regarded  as  prima  facie  nuisan- 
ces, when  erected  in  public  places  or  near  the  habitations  of  men.  Du- 
lois  V.  Budlong,  15  Abb.  Pr.  (N.  Y.)  445 ;  S.  C,  10  Bosw.  (N.  Y.)  700 ; 
Cropsey  v.  Murphy,  1  Hilt.  (N  Y.)  126.  See  Blunt  v.  Bay,  4  Sandf. 
Ch.  363 ;  Alhn  v.  State,  34  Tex.  230.  In  order  to  maintain  an  action 
for  a  nuisance  arising  from  such  source  it  is  sufficient  if  the  enjoyment 
of  life  is  thereby  rendered  uncomfortable.     Bex  v.  White,  1  Burr.  333. 

§  15.  Soap  and  bone  boiler ies.  Establishments  for  boiling  bones 
and  manufacturing  soap  are  likewise  regarded  2i&  priina  facie  nuisances. 
And  in  an  early  case,  it  was  held  of  a  soap  boilery  in  London  that 
"  though  such  a  trade  is  honest  and  may  be  lawfully  used,  yet  if,  by  its 
stench,  it  be  offensive  to  the  neighbors,  it  is  a  nuisance."  Jeffries,  C. 
J.,  in  Bex  V.  Pierce,  2  Show.  327.  It  is  not  necessary,  to  render  such 
a  trade  a  nuisance,  that  the  odors  or  gases  produced  thereby  should  be 
noxious  or  unwholesome ;  if  they  are  offensive  and  disagreeable  in 
such  manner  as  to  render  life  uncomfortable,  it  is  sufficient.  Meigs 
V.  Lister,  23  N.  J.  Eq.  199.  And  it  is  held  that  the  court  can  pro- 
hibit trades  of  this  character  from  being  carried  on  in  a  great  city,  or 
in  a  dense  population,  on  the  broad  principle  that  all  trades  that  render 
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the  enjoyment  of  life  and  property  uncomfortable  must  recede  with 
the  advance  of  population,  and  be  conducted  in  the  outskirts  of  tlio 
city,  or  in  the  country.  This  is  on  the  principle  that  every  man  must 
so  use  his  property  as  not  to  injure  the  rights  of  his  neighbor.  Hoioanl 
V.  Lee,  3  Sandf.  (N.  Y.)  281. 

And  an  action  may  be  maintained  by  an  owner  of  vacant  lots  to  re- 
cover damages  for  the  injuries  occasioned  thereto,  by  the  offensive  and 
noxious  smells  emitted  from  bone  boiling  establishments,  whereby  the 
production  and  market  value  of  the  lands  have  been  depreciated,  and 
the  lands  rendered  unsaleable,  unproductive,  unwholesome  and  unfit 
for  residence  or  occupation,  and  whereby  he  has  been .  hindered  and 
prevented  from  deriving  any  revenue  or  profit  therefrom,  and  from  im- 
proving or  selling  the  same  for  building  sites.  Huckinan  v.  Green^ 
9  Hun  (N.  Y.),  225. 

§  16.  Hog  styes  and  cattle  yards.  Inclosures  in  a  city  or  town, 
or  near  highways  or  dwellings,  wherein  are  kept  large  numbers  of  hogs 
or  cattle,  if  suffered  to  remain  in  an  unclean  or  filthy  condition,  or  if, 
by  reason  of  excessive  noise,  they  disturb  the  quiet  of  the  neighbor- 
hood, are  held  to  be  nuisances  and  are  actionable  and  indictable  as 
such.  See  State  v.  Payson,  37  Me.  361 ;  State  v.  Raster,  35  Iowa, 
221 ;  Wanstead  Local  Board  v.  Hill,  13  C.  B.  (N.  S.)  479  ;  Bal- 
cock  V.  New  Jersey  Stock  Yard  Co.,  20  IST.  J.  Eq.  296.  ISTor  is  it  any 
justification  or  defense  that  such  inclosures  have  been  continuously  kept 
for  the  purpose  for  thirty  years,  and  when  first  established  M^ere 
remote  from  human  habitations  and  some  distance  in  the  country,  but 
by  the  increase  of  population  and  the  extension  of  a  city,  they  after- 
ward became  a  nuisance.  Ashhrook  v.  Cominomoealth,  1  Bush  (Ky.), 
139.     See,  also,  Commomoealth  v.  Upton,  6  Gray,  473, 

A  distillery  with  styes  in  which  large  quantities  of  hogs  are  kept, 
the  offal  from  which  renders  the  waters  of  a  stream  unwholesome  and 
the  vapors  from  which  render  a  dwelling  uninhabitable,  is  clearly  a 
nuisance.     Smith  v.  21cConathy,  11  Mo.  517. 

And  where  a  railroad  company  erect  cattle  pens  upon  their  right  of 
way  for  purposes  of  shipping,  they  are  required  to  exercise  such  a  super- 
vision over  them  as  will  insure  the  cleanliness  of  the  pens,  so  that  tlicy 
will  not  become  generators  of  noxious  and  unwholesome  gases,  depriv- 
ing residents  in  their  vicinity  of  the  comfortable  use  and  enjoyment  of 
their  property.  And  if,  by  reason  of  negligence  and  carelessness,  in 
res])cct  to  such  ])eiis,  they  are  suffered  to  become  a  nuisance,  rendering 
the  houses  of  tiiose  in  the  vicinity  uncouifortaljle  and  unwholesome, 
the   CDinjiany   must   respond    in   damages   for   the   injuries   thus   occa- 
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sioned.  Illinois  Central  II.  R.  Co.  v.  Grabill,  50  111.  241.  And  sec 
Bahcoch  v.  iVeio  Jersey  Stoch  Yard  Co.^  20  N.  J.  E(i.  296. 

§  17.  Tanneries.  It  is  held  that  a  tauneiy  is  not  per  se  a  nuisance. 
State  Marshall  v.  Street  Corrunissioners,  3G  N.  J.  Law,  2S3.  And  sec 
liejd  V.  Pappineau^  2  Str.  G86.  But  erecting  a  tannery  on  the  upper 
part  of  a  stream,  corrupting  its  waters  and  rendering  them  injurious 
to  those  below,  is  a  nuisance.  Howell  v.  McCoy.,  3  Rawle  (Penn.), 
256.-  So,  it  is  a  nuisance  to  place  the  refuse  matter  from  a  tanner}'  ou 
a  vacant  lot  so  near  dwelling-houses  that  the  offensive  smells  there- 
from render  the  houses  unlit  for  habitation,  and  any  one  who  has 
sustained  damage,  peculiar  to  himself,  from  such  nuisance,  has  a  cause 
of  action  against  the  person  erecting  or  maintaining  it.  Francis  v. 
Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  And  where  the  owners  of  a 
tannery  situated  upon  a  stream  threw  tan  bark  and  other  materials  into 
the  stream,  thereby  clogging  the  waters  and  causing  damage  to  a 
mill-owner  below,  it  was  held  to  be  an  actionable  nuisance.  Hon/- 
see  V.  Hammond.,  30  Barb.  89.  See,  also,  TJwnias  v.  BracTcney.,  17 
id.  654. 

§  18.  Livery  stables.  It  is  said  that  a  stable  in  a  town  is  not,  like 
a  slaughter  pen  or  a  hog  stye,  necessarily  or  priina  facie  a  nuisance. 
But  if  it  be  so  built,  so  kept,  or  so  used  as  to  destroy  the  comfort  of 
persons  owning  or  occupying  adjoining  premises,  and  impair  their 
value  as  places  of  habitation,  or  if  the  adjacent  proprietors  are  annoyed 
by  it  in  any  manner  which  could  be  avoided,  it  becomes  an  actionable 
nuisance.  Dargan  v.Waddell.,^  Ired.  (N.  C.)  L.  244;  Burditty. 
Stcenson,  17  Tex.  489;  Kirhrrian  v.  Handy.,  11  Humph.  (Tenn.) 
406 ;  Morris  v.  B rower,  Anth.  N.  P.  (N.  Y.)  368.  A  livery  stable 
in  a  city  created  within  sixty-five  feet  of  a  hotel  was  held  to  be 
jpriina  facie  a  nuisance.  Coker  v.  Birge,  10  Ga.  336.  See,  also, 
Ald?'ich  V.  Howard,  8  R.  I.  246.  And  it  is  enough  to  sustain  an 
action  for  an  injury  resulting  from  a  livery  stable  as  a  nuisance,  to 
establish  the  injury  either  from  offensive  smells,  noise  or  the  unwar- 
rantable collection  of  flies ;  and  it  is  no  defense  to  such  an  action  that 
the  stable  was  well  and  properly  built,  in  a  locality  as  unobjectionable 
as  would  be  any  in  the  town  or  city,  and  is  properly  kept  and  man- 
aged. Id.  And  evidence  tending  to  show  that  other  stables  similarly 
situated  do  not  create  similar  annoyance  to  neighboring  householders, 
may  properly  be  excluded  as  irrelevant.  Id.  See  Draper  v.  Sperry, 
4  L.  T.  (N.  S.)  365  ;  Pickard  v.  Collins,  23  Barb.  444 ;  Hannson  v. 
Brooks,  20  Ga.  537;  Broder  v.  Saillard,  L.  R.,  2  Ch.  Div.  692;  17 
Eng.  E.  693. 

^  19.  Noises  and  vibrations.     Noises   are  not  ex  necessitate  nuisan- 
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ces,  even  ^vllen  disagreeable.  Butterfielil  v.  Klaler,  52  How.  (N.  Y.) 
255.  But  it  is  now  well  settled,  that  mere  noise  alone,  although  not 
injurious  to  health,  if  unusual,  ill-timed  or  deafening,  may  constitute  a 
nuisance  to  the  owner  of  neighboring  or  adjoining  property,  such  as 
will  authorize  an  action  therefor.  Id. ;  Fish  v.  Dodge,  4  Denio,  311 ; 
Crump  V.  LamheH,  L.  E. ,  3  Eq.  Cas.  409 ;  Soltau  v.  DeHeld,  9  Eng. 
Law  &  Eq.  104;  Davidson  v.  Isham,  1  Stockt.  (N.  J.)  186. 

But  a  nuisance  of  this  kind  is  much  more  difficult  to  prove  than 
when  the  injury  complained  of  is  the  demonstrable  effect  of  a  visible  or 
tangible  cause,  as  wlien  waters  are  fouled  by  sewage,  or  when  the  fumes 
of  mineral  acids  pass  from  the  chimneys  of  factories  or  other  works 
over  land  or  houses  producing  deleterious  physical  changes  which 
science  can  trace  and  explain.  A  nuisance  by  noise  is  emphatically  a 
question  of  degree.  Gaunt  v.  Fynney,  L.  R.,  8  Ch.  App.  8  ;  S.  C,  4 
Eng.  R.  718.  The  real  test  is,  whether  the  noise  alleged  to  be  a  nui- 
sance is  such  as  to  interfere  with  the  comfortable  existence  of  reasonable 
people,  or  those  who  are  able  and  willing  to  enjoy  life,  subject  to  the  in- 
convenience necessarily  resulting  from  the  reasonable  use  by  a  neighbor 
of  his  own  property  {Davidson  v.  Isham,  I  Stockt.  [N.  J.]  186  > 
Campbell  v.  Seaman,  2  Sup.  Ct.  N.  Y.  [T.  &  C]  235 ;  S.  C.  affirmed, 
63  N.  Y.  [18  Sick.]  568  ;  20  Am.  Rep.  567 ;  BuUerfield  v.  Klaher,  52 
How.  [N.  Y.]  255),  or  whether  it  is  produced  at  such  unreasonable 
hours  as  to  disturb  the  repose  of  people  dwelling  within  its  sphere.  Id. 
And  the  character  or  quality  of  the  noise  is  always  taken  into  consid- 
eration, as  well  as  the  quantity  and  the  time  when  it  is  produced.  See 
Bishop  v.  Banlcs,  33  Conn.  121 ;  Dennis  v.  Echhard,  3  Grant's  (Benn.) 
Cas.  390. 

Building  a  smith's  forge  so  near  another's  dwelling,  and  making  such 
noises  with  the  hammers,  that  the  inmates  of  the  dwelling  could  not 
sleep,  was  held  to  be  an  actionable  nuisance.  Bradley  v.  Fill,  1  Lutw. 
69  ;  Dennis  v.  Eckardt,  3  Grant's  (Bonn.)  Cas.  390.  So,  where  one 
carried  on  the  business  of  finishing  steam  boilers  in  tlie  compact  part 
of  a  city,  whereby  the  occupant  of  an  adjoining  dwelling  was  annoyed 
by  the  noise  and  dust,  it  was  held  that  such  occupant  might  maintain 
an  action  against  the  manufacturer.  Fish  \.  Dod<je,  4  Denio,  311. 
The  disturbance  of  the  rest  and  comfort  of  a  family  by  the  constant 
barking  and  howling  of  a  dog  {Brill  v.  Flagler,  23  AYend.  354)  ;  the 
noise  made  by  the  bleating  of  calves  and  other  animals  at  night,  in  a 
eatthi-pcn  near  a  dwelling,  by  reason  of  which  a  family  was  disturbed 
and  l)roken  of  its  rest  {I>/!<h(p  v.  Banks,  33  Conn.  121),  and  tlie  noise 
made  by  the  stamping  of  horses  at  night,  on  the  plank  floor  of  a  livery 
stable  near  a  dwelling-house,  whereby  the  value  of  the  house  as  a  dwell- 
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ing  was  impaired  {Dargan  v.  Waddell,  9  I  red.  [N.  C]  244  ;  Ball  v.  liafj, 
L.  R.,  8  Ch.  App.  467 ;  G  Eiig.  R.  435),  are  all  held  to  be  nuisances.  Id. 
So,  the  ringing  of  bells  in  a  building  located  near  a  dwelling  may  be  so 
annoying  to  the  inmates  of  the  dwelling  as  to  constitute  a  nuisance. 
Soltau  V.  Delleld,  9  Eng.  Law  &  Eq.  104.  And  the  use  of  a  steam 
whistle,  which  is  unnecessary  to  the  successful  prosecution  of  a  busi- 
ness, may  be  designated  as  a  nuisance.  Butterfield  v.  Klal)er^  52  How. 
(N.  Y.)  255 ;  Davidson  v.  Isham,  1  Stockt.  (N.  J.)  186.  The  noise 
of  the  music  and  shouting  in  a  circus,  which  was  erected  near  a  dwell- 
ing house,  and  in  which  performances  took  place  every  evening,  was 
held  to  be  such  a  nuisance  as  the  court  would  restrain  by  injunction. 
InMald  v.  Robinson^  L.  K.,  4  Ch.  App.  388.  And  the  collection 
of  a  crowd  of  noisj^  and  disorderly  people,  to  the  aTino^^ancc  of  the 
neighborhood,  outside  of  grounds  in  which  entertainment's  with  music 
and  fireworks  are  being  given  for  profit,  is  a  nuisance  for  which  the 
giver  of  the  entertainments  is  liable,  even  though  he  has  excluded  im- 
proper characters  from  the  grounds,  and  the  amusements  within  the 
grounds  have  been  conducted  in  an  orderly  manner.  Walker  v.  Brews- 
ter, L.  R,  5  Eq.  Cas.  25. 

It  is  a  well-settled  doctrine,  that  for  injuries  which  unavoidal^ly 
result  from  the  ordinary  use  of  property,  no  nuisance  can  arise  (see 
ante,  726,  art.  1,  §  1) ;  but  it  has  been  repeatedly  held,  that  a  trade  or 
business  which  is  productive  of  excessive  noise  or  vibration  is  not  an 
ordinary  use  of  property,  and  may,  therefore,  become  a  nuisance.  Thus, 
it  is  held  that  a  nuisance  may  consist  in  the  application  of  steam  as  a 
motive  power  to  an  engine,  and  using  the  same  for  sawing  and  cutting 
stone  and  marble  by  means  of  machinery,  thereby  producing  a  vibra- 
tion and.  shaking  of  the  neighboring  buildings  and  injury  thereto,  and 
causing  an  offensive  noise,  interfering  with  the  quiet  use  of  such  build- 
ings, alarming  the  tenants,  and  diminishing  the  rent.  McKeon  v.  See, 
4  Kobt.  (N.  Y.)  449 ;  S.  C,  51  N.  Y.  (6  Si'ck.)  300 ;  10  Am.  Kep.  659. 
See,  also,  Johnson  v.  ConstaUe,  3  D.  (S.  C.)  1263.  So,  a  hea^'y  print- 
ing press  in  the  vicinity  of  a  dwelling  produced  vibratory  and  jarring 
sounds  and  motions  which  shook  and  injured  the  building,  and  it  was 
held  that  the  business  of  printing  in  that  locality,  and  producing  such 
results,  was  a  nuisance.  Rohertson  v.  Campbell,  13  F.  C.  (Sc.)  61. 
And  where  the  defendants  carried  on  the  business  of  working  iron  and 
steel,  near  the  dwelling-house  of  the  plaintiff,  and  in  the  prosecution 
of  such  business,  loud,  heavy  jarring,  varying  or  agitating  hammering 
or  battering  sounds  or  noises,  were  produced,  thereby  impairing  the 
comfortable  enjoyment  of  tlie  plaintiff's  property,  and  injuring  the 
property  itself,  the  defendants  were  held  liable.     EUiotson  v.  Feetham, 
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2  Bing.  K  C.  134.  Afite,  760.  And  the  fact  that  the  business  was  a 
lawful  and  useful  one,  and  was  established  before  the  plaintiff  came  to 
the  neighborhood,  was  held  to  be  no  defense.  Id.  See,  also,  Scott  v. 
Mrth,  10  L.  T.  (X.  S.)  241. 

An  action  lies  against  a  railroad  company  for  a  nuisance,  in  running 
their  cars  and  engines,  ringing  bells,  blowing  off  steam,  and  making 
other  noises  in  the  neighborhood  of  a  church,  or  meeting-house,  on  the 
Sabbath,  and  during  public  worship,  which  so  annoy  and  molest  the 
congregation  worshiping  there  as  greatly  to  depreciate  the  value  of 
the  house,  and  rendering  it  untit  for  a  place  of  religious  worship.  First 
Baptist  Church  v.  Schenectady^  etc.,  li.  H.  Co.,  5  Barb.  79.  See  contra^ 
First  Baptist  Church  v.  Utica,  etc.,  R.  i?.  Co.,  6  id.  313.  But  the 
disturbance  of  a  person  in  attendance  upon  divine  service,  and  while 
engaged  in  religious  exercises  in  the  church,  by  making  loud  noises  or 
otherwise,  is  an  injuiy  for  which  no  action  can  be  maintained  by  him. 
Owen  V.  Ileninan,  1  Watts  <fe  S.  548.  See,  also,  Mainwaring  v. 
Giles,  5  Barn.  &  Aid.  35G ;  State  v.  Linkhaw,  69  N.  C.  214;  S.  C, 
12  Am.  Ilep.  645,  The  injury  in  such  case  is  not  of  a  temporal,  but 
of  a  spiritual  nature,  for  which  no  action  lies.  Sparhawk  v.  Union^ 
etc.,  R.  R.  Co.,  54  Penn,  St.  401 ;  Jones  v.  Stone,  1  Ld.  Kaym.  579. 
Or,  if  the  injury  is  a  nuisance  at  all,  it  is  Si  piiblic  nuisance,  and  punish- 
able only  by  indictment.     See  Owen,  v.  Henman,  1  Watts  &  S.  548. 

§  20.  Navigable  streams.  All  navigable  streams  are  regarded  as 
highways  for  commerce,  and  in  this  respect  they  are  subject  to  about 
the  same  rules  as  highways  upon  land.  Those  who,  for  commercial 
purposes,  are  using  a  navigable  stream  as  a  highway  for  vessels,  have 
the  primary  and  ])aramount  riglit  to  it,  and  every  interference  with,  or 
obstruction  of  the  navigation,  or  hindrance  to  the  free  passage  of  ves- 
sels upon  it,  \'& jjrima  facie  a  nuisance,  and  unlawful.  Peoples.  Yan- 
derhilt,  38  Barb.  282  ;  S.  C.  affirmed,  26  N.  Y.  (12  Sjnith)  287  ;  Kimj  v. 
Sanders,  2  Brev.  (S.  C.)  Ill ;  Davis  v.  Wi^islow,  51  Me.  264 ;  State  v. 
Balcock,  1  Vroom  (N.  J.),  29  ;  Beach  v.  Schoff  28  Penn.  St.  195  ; 
Mikoaulcee  Gas  Co.  v.  Steamer  Gamecock,  23  Wis.  144.  Thus  a 
bridge  erected  without  competent  authority,  across  a  navigable  stream, 
is  a  nuisance.  Barnes  v.  Racine,  4  Wis.  454 ;  Commonwealth  v.  Hew 
Bedford  liridi/e  Co.,  2  Gray,  339  ;  Clienango  Bridfje  Co.  v.  Lewis,  63 
Barb.  111.  The  same  is  true  of  the  erection  of  a  dam.  JJunhar  v. 
Vinal,  2  Dane's  Abr.  695.  And  any  permanent  struciture  erected  in, 
over,  or  upon  a  navigal)l(!  stream,  without  due  authority  of  law,  is  held 
to  be  a  common  nuisance  {Ail.-Gen..  v.  Terry,  L.  11.,  9  C\\.  App.  423  ; 
S.  C,  9  Eng.  K.  523);  ll(»ating  docks  {Bigelow  v.  Newell,  10  Pick. 
348;  Ilecker  v.  New   York  Balance  Co.,  13  IIow.  [N.   Y.]  549);  and 
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floating  store-houses  {Hart  v.  Mayor ^  eto.^  9  Wend.  571) ;  in  a  navigable 
river,  arc  public  nuisances.  Id. ;  Wetmore  v.  Atlantic  White  Lead  Co.y 
37  Barb.  70.  And  driving  piles  in  the  channel  of  a  navigable  riverj 
thereby  impeding  navigation,  is  a  nuisance.  Wall:er  v.  IShepardson, 
2  Wis.  384.  So,  the  fact  that  a  vessel,  adapted  in  all  resjfects  to  the 
navigation  of  a  river,  has,  without  touching  bottom,  come  in  contract 
with  a  telegraph  cable,  and  thereby  received  iujury,  is  held  to  ho  prima 
facie  evidence  that  the  telegraph  company  has  unlawfully  ol)structed 
navigation  and  caused  the  injury,  and  if  unexplained,  authorizes  a  find- 
ing to  that  effect,  and  a  judgment  against  it  for  the  amount.  Blanch- 
ard  V.  West.  Union  Tel.  Co.,  67  Barb.  228 ;  S.  C,  3  N.  Y.  Sup.  Ct. 
(T.  &  C.)  775 ;  S.  C.  affirmed,  00  N.  Y.  (15  Sick.)  510. 

In  furtherance  of  commerce  and  travel,  slight  obstructions,  and  such 
as  may  temporarily  interrupt  the  passage  of  vessels,  or  occasion  a  cur- 
sory inconvenience,  but  which  do  not  materially  impair  navigation,  are 
made  lawful  and  tolerated  by  reason  of  the  greater  public  good  that 
results  from  these  inconsiderable  disturbances  of  the  right  of  the  pub- 
lic to  the  free  and  uninterrupted  use  of  navigable  streams.  It  is  upon 
this  principle  that  the  bridging  of  streams,  the  building  of  wharves 
and  other  like  acts  are  permitted,  the  necessary  obstruction  in  every 
case  being  reduced  to  its  minimum.  See  Delaware  etc.,  Canal 
Co.  V.  Lawrence,  2  Hun  (N.  Y.),  163  ;  S.  C.  affirmed,  56  N.  Y. 
(11  Sick.)  612;  Gilman  \ .  I'hiladelphia,  Z  Walk  (U.  S.)  724;  Mis- 
sissippi, etc.,  R.  Li.  Co.  V.  Ward,  2  Black  (U.  S.),  485 ;  State  v.  Port- 
land, etc.,  Li.  Li.  Co.,  57  Me.  402.  But  if  there  is  an  unnecessary  inter- 
ference with  the  navigation,  the  act  becomes  unlawful  by  reason  of 
the  excess  of  the  limits  within  which  obstructions  are  allowed  in  the 
interests  of  the  public.  Id. ;  Blanchard  v.  Western  Union  Tel.  Co., 
60  N.  -Y.  (15  Sick.)  510  ;  State  v.  Freeport,  43  Me.  198 ;  StaU  v.  Dib- 
hle,  4  Jones  (N.  0.),  107 ;  Jollife  v.  Wallasley,  29  L.  T.  (N.  S.)  592. 
A  draw-bridge  over  navigable  water,  although  it  unavoidably  occasions 
•some  delay  in  passing  it,  is  not  necessarily  such  an  obstruction  to  the 
navigation  as  to  amount  to  a  nuisance.  The  delay  is  submitted  to  in 
consideration  of  the  benefits  conferred.  Worhs  v.  Junction  Rail- 
road, 5  McLean  (C.  C),  425.  But  where  a  railroad  company  is  author- 
ized by  its  charter  to  erect  a  bridge  over  a  navigable  stream,  with 
the  proviso  that  the  navigation  Of  the  stream  shall  not  be  thereby 
obstructed,  it  is  held  that  a  temporary  obstruction,  such  as  the  neces- 
sary framework  and  scaffolding  used  in  the  erection  of  the  bridge,  is  an 
obstruction  within  the  meaning  of  the  charter,  for  which  the  company 
will  be  liable  to  any  person  damaged  thereby.  Memphis,  etc.,  Li.  R. 
Co.  V.  LLiclcs,  5  Sneed  (Tenn.),  427. 
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The  tnie  qnestion  in  the  case  of  a  nuisance  in  a  port  is,  whether  or 
not  a  damage  occurs  to  the  navigation  in  the  particular  locahty.  And 
it  is  held  that  if  the  thing  complained  of  be  a  hindrance  to  the  navi- 
gation, it  is  no  defense  that  the  jjublic  inconvenience  is  counter- 
balanced hy  the  benefit  to  be  afforded  by  it.  jReg.  v.  Betis,  16  Q.  B. 
1023.  But  where  the  mere  presence  in  a  ship  canal  of  a  floating  eleva- 
tor is  not  of  itself  an  obstruction  to  navigation,  but  it  only  becomes 
such  when  used  in  a  particular  manner,  a  court  of  equity  will  not 
direct  the  removal  of  the  elevator,  but  will  simply  forbid  its  use  in 
such  unlawful  manner.  People  v.  Horton,  64  N.  Y.  (19  Sick.)  610  ; 
affirming  S.  C,  5  Hun,  516.  See  Dimes  v.  Petley^  15  Ad.  &  Eh  (iST. 
S.)  274 ;  Bainhridrje  v.  Sherlock,  29  Ind.  364. 

The  right  to  draw  water  from  a  navigable  stream  for  purposes  other 
than  are  purely  and  strictly  domestic  is  subordinate  to  the  right  of 
navioration.  It  is  therefore  held  that  the  abstraction  or  diversion  of 
the  water  of  the  stream  for  purposes  of  manufacturing,  or  even  for 
pavement -washing,  baths,  etc.,  so  as  to  interfere  with  the  navigability 
of  the  stream,  is  a  nuisance.  City  of  Philadelphia  v.  Gilmartvn,  71 
Penn.  St.  140.  See,  also,  Medway  Co.  v.  Romney,  9  C.  B.  (N.  S.) 
575;  Att.-Gen.  v.  Great  Eastern  B.  B.  Co.,  L.  R.,  6  Ch.  App.  572. 
But  if  a  supply  of  water  be  taken  for  domestic  pui-poses  only,  the  law 
of  paramount  necessity  will  justify  the  taking.  City  of  Philadel- 
phia V.   Collins,  QS  Penn.  St.  106. 

A  person  who  should  cast,  at  random,  filth  or  trash  into  a  dock,  or 
waste  materials  into  a  public  river,  to  float  or  sink,  as  it  may,  without 
guidance  or  direction,  can  in  no  just  sense  be  siiid  to  be  in  the  use  of 
such  dock  or  river  for  purposes  of  navigation.  Ger^rish  v.  Brown,  51 
Me.  256.  If,  therefore,  a  person  obstructs  a  stream  which  is  by  law  a 
public  highway,  by  casting  therein  waste  material,  filth  or  trash,,  or  by 
depositing  material  of  any  description,  except  as  connected  with  tlie 
reasonable  use  of  such  streams  as  a  highway,  or  by  direct  authority  of 
law,  he  does  it  at  his  peril ;  it  is  a  public  nuisance  for  whicli  he  would 
be  liable  to  an  indictment,  and  to  an  action  at  law  by  any  individual 
who  should  be  specially  damaged  thereby.  Id. ;  Manhattan  Gas  Co.  v. 
Barker,  7  Robt.  (N.  Y.)  523 ;  S.  C,  36  How.  233;  Potter  v.  From^mt, 
47  Cal.  165 ;  GoldsmAd  v.  Txmhridge  WeUs,  L.  R.,  1  Eq.  Cas.  16») ; 
Att.-Gen.  V.  Colney  Hatch  Lunatic  .Asylum,  L.  R.,  4  Ch.  App.  146; 
Att.-Gen.  v.  Cockernmath  Local  Board,  L.  R.,  IS  Eq.  Cas.  172 ;  9  Eng. 
R.  720;  Clark  v.  Peckham,  10  R.  I.  35 ;  14  Am.  Rep.  654.  If  the 
owners  of  a  mill  cast  the  slabs,  edgings  aiul  otlier  waste  of  the  mill 
into  the  river,  to  be  floated  away  by  the  stream,  and  thereby  the  navi- 
gation of   the  river  is  ol)strnet('(l,  or   the  riglits  of  privutc  individuals 
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are  infrinp^ed  upon,  the  mill-owners  M-ill  be  liable  to  an  action  for  the 
damages  caused  by  their  unauthorized  acts.  Gerrish  v.  Brown,  51  Me. 
25G.  See,  also,  City  of  Ogdenshurgh  v.  Lovejoy,  2  Sup.  Ct.  N.  Y.  (T. 
&  C.)  83 ;  S.  C.  affirmed,  58  N.  Y.  (13  Sick.)  602.  So,  one  who  is 
injured  by  the  deposit  in  a  public  river  of  mash  from  a  brewery 
sustains  a  special  injur}'-  which  entitles  him  to  maintain  an  action  for 
its  suppression  {Mayor  of  New  York  v.  Baumherger,  7  Kobt.  [N.  Y.] 
219);  provided  he  be  the  owner  of  the  bed  of  the  river.  Hudson 
River  R.  R.  Co.  v.  Loeh,  id.  418.  But  a  mere  obstruction  to  a  pul)- 
lic  navigable  stream,  unaccompanied  by  any  personal  injury,  does  not 
authorize  an  action  by  a  private  person.  Id. 

Raftsmen  on  navigable  streams  have  no  right  to  moor  their  rafts  in 
such  a  manner  as  to  deprive  wharf  owners  of  access  to  their  wharfs, 
and  such  an  obstruction  may  be  treated  as  a  nuisance.  Harrington  v. 
Edwards,  17  Wis.  586 ;  Moore  v.  Jachson,  2  Abb.  N.  C.  (N.  Y.)  211. 
See  Powers  v.  Irish,  23  Mich.  429.  But  a  vessel  sunk  in  the  channel 
of  a  navigable  river,  by  accident  or  misfortune,  is  not  regarded  as  a 
nuisance.  Rex  v.  Watts,  2  Esp.  675 ;  Cummins  v.  Spruance,  4  Ilarr. 
(Del.)  315.     See  Merritt  v.  Earle,  29  N.  Y.  (2  Tiff.)  115. 

In  a  recent  case  in  the  supreme  court  of  the  United  States  it  is  held 
that  a  pier  erected  in  the  navigable  water  of  the  Mississippi  river  for 
the  sole  use  of  the  riparian  owner,  as  part  of  a  boom  for  saw  logs,  with- 
out license  or  authority  of  any  kind,  except  such  as  may  arise  from  his 
ownership  of  the  adjacent  shore,  is  an  unlawful  structure,  and  the 
owner  is  liable  for  the  sinking  of  a  barge  run  against  it  in  the  night. 
Atleex.  Packet  Company,  21  Wall.  (U.  S.)  389.  So,  in  a  case  recently 
decided  in  England,  the  doctrine  is  laid  down,  that  an  owner  of  land 
at  the  side  of  a  public  navigable  river  has  no  right  to  erect  on  the  bed 
of  the  river,  for  the  benefit  of  his  own  trade,  any  structure,  whether 
any  actual  obstruction  to  the  navigation  of  the  river  will  or  will  not  be 
thereby  occasioned ;  and  any  benefit  to  his  own  trade  is  too  remote  to 
be  held  for  the  advantage  of  the  public  generally,  such  as  will  justify 
the  erection.  Attorney-General  v.  Terry,  L.  R.,  9  Ch.  App.  423  ;  S. 
C,  9  Eng.  R.  523. 

§  21.  Pollution  of  water.  It  is  a  well-settled  doctrine,  that  tlio 
owner  of  land  through  which  a  natural  stream  of  water  passes  has  no 
right,  in  the  absence  of  express  grant  or  prescription,  to  use  the  water 
for  such  purposes  as  will  corrupt  it  to  the  injury  of  other  riparian 
owners.  An  injury  to  the  purity  or  (piality  of  the  water,  to  the  detri- 
ment of  other  riparian  owners,  constitutes,  in  legal  effect,  a  wrong  and 
an  invasion  of  private  right,  in  like  manner  as  a  permanent  obstruction 
or  diversion  of  the  water.  It  tends  directly  to  impair  and  destroy  the 
YoL.  IV.— 96 
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use  of  the  stream  by  others  for  reasonable  and  proper  purposes. 
jlI(zson  V.  Jlill,  2  Nev.  &  Man.  747 ;  S.  C,  5  B.  &  Ad.  1 ;  Stockport 
Waterworks  Co.  v.  Potter,  7  Hurlst.  &  N.  160;  Holsman  v.  Boiling 
Spring  Bleaching  Co.,  l-i  N.  J.  Ch.  335  ;  Merrifield  v.  Lombard,  13 
Allen,  16  ;  Dwight  Printing  Co.  v.  Boston,  122  Mass.  583.  So,  the 
rule  is  general  that  any  person  interested  in  the  use  and  enjoyment 
of  the  water  of  a  running  stream  is  entitled  to  maintain  an  action  for 
any  special  injury  he  may  sustain  from  the  corruption  of  the  water  by 
any  other  person,  directly  or  indirectly,  whatever  may  be  the  cause, 
pretense  or  occasion.  Carhart  v.  Auburn  Gas  Light  Co.,  22  Bai'b. 
297 ;  Stein  v.  Burden,  24  Ala.  130  ;  Story  v.  Hammond,  4  Ohio,  376  ; 
Mayo  V.  Turner,  1  Munf.  (Va.)  405.  And  the  pollution  of  the  waters 
of  a  navigable  stream,  so  as  to  impair  their  value  for  domestic  pur- 
poses, is  as  much  a  nuisance  and  actionable  as  though  the  stream  M'as 
not  navigable.  See  Wilts,  etc..  Navigation  Co.  v.  Sioindon,  etc.,  Co., 
L.  R..,  9  Ch.  App.  451  ;  9  Eng.  E..  546 ;  Conservators  of  River  Thames 
V.  Mayor  of  I^ingston,  12  L.  T.  (N.  S.)  667;  Watson  \.  City  of  To- 
ronto, etc.,  4  Up.  Can.  R.  158  ;  Philadelphia  v.  Gilmartin,  71  Penn. 
St.  140.  It  is  not,  however,  every  interference  with  water  imparting 
impurities  thereto  that  is  actionable,  but  it  must  be  such  interference 
as  substantially  impairs  its  value  for  the  ordinary  purposes  of  life. 
Atty.-Gen.  v.  Gee,  L.  R.,  10  Eq.  Cas.  131  ;  Robertson  v.  Stewart,  9  G. 
&  M.  (S.  C.)  189.  The  abatement  of  a  nuisance  does  not  necessarily 
mean  the  entire  and  absolute  removal  of  all  pollution  of  a  stream,  and 
all  disagreeable  odor,  but  such  diminution  of  polhition  and  smell  as  to 
render  it  such  as  ought  fairly  and  reasonably  to  be  submitted  to.  Id. 
A  proprietor  of  land  has  a  right  to  enjoy  the  use  of  the  waters  of  a 
river  which  flows  upon  his  land,  for  his  cattle  and  for  domestic  pur- 
poses, without  having  their  purity  destroyed  by  the  discharge  of  slops, 
manure  and  other  offensive  and  deleterious  substances  from  a  distillery, 
cattle  stables  or  hog  yard  maintained  by  an  upper  proprietor  on  the 
same  stream  {Atty.-Gen.  v.  Steward,  20  N.  J.  Eq.  415;  Smith  v.  Mc- 
Conathy,  11  IVIo.  517;  Greene  v.  Nunnemaclicr,  36  Wis.  50)  ;  and  a 
violation  of  this  I'iparian  right  may  be  sucli  ground  of  special  damage 
as  will  entitle  liim  to  maintain  a  private  action,  as  for  a  nuisance, 
against  sucli  upper  proprietor.  Id.  So,  for  placing  and  ket!])ing  a 
deleterious  substance  so  near  a  well  as  tliereby  to  occasion  damage  to 
anotiier,  an  action  is  maintainable,  although  from  such  keeping  no 
daiuage  would  have  occurred,  except  for  the  extraordinary,  vet  not  un- 
common, action  of  the  elements.  Woodimird  v.  Aborii,  35  Me  271. 
So,  the  erection  of  a  cess-pool  so  near  a  well  as  thereby  to  contaminate 
the  water  of  tlie  well,  and  imj»air  its  value  for  domestic  purposes,  is  an 
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actionable  nuisance.  Norton  v.  ScholeJuM^  9  Mccs.  &  "W.  GG5.  And 
see  Brown  v.  Illins,  25  Conn.  585.  And  the  maintenance  of  dams, 
drains  or  ditches  wliich  emit  disagreeable  or  unwholesome  odors,  is 
not  only  an  actionable,  but  also  an  indictable  nuisance.  lliUs  v.  Jlall, 
9  Wend.  315  ;  Rogers  v.  Barker,  31  Barb.  447 ;  Story  v.  Hammond, 
4  Ohio,  376  ;  lUiodes  v.  Whitehead,  27  Tex.  304. 

As  it  regards  the  question  of  liability  for  the  pollution  of  water,  it 
is  immaterial  whether  the  pollution  arises  from  private  works,  or  is  the 
result  of  the  drainage  of  towns  under  legislative  authority.  Thus,  it 
is  held  that  riparian  owners  and  the  public  have  the  right  to  take  water 
from  navigable  streams,  and  the  pollution  of  such  water,  so  as  to  de- 
stroy its  value  iov  2>rhna7y  purposes  by  leading  into  the  same  the  sew- 
age of  the  town,  is  a  nuisance  {Conservators  of  River  Thames  v. 
Mayor  of  Kingston,  12  L.  T.  [N.  S.]  667) ;  and  the  fact  that  sewage 
has  been  sent  there  for  many  years  does  not  give  a  prescriptive  right  to 
continue  it  when,  by  the  increase  therein,  it  becomes  a  nuisance.  Id.  ; 
Wood  V.  Sutcliffe,  8  Eng.  Law  &  Eq.  217.  See,  also,  Tludson  River, 
R.  R.  Co.  V.  Zoeh,  7  Robt.  (N.  Y.)  418.  And  the  fact  that  the  public 
convenience,  or  the  preservation  of  the  public  health,  requires  the  sew- 
age of  a  town  to  be  removed,  conjoined  with  the  fact  that  the  onl}'- 
method  by  w^hich  it  can  be  disposed  of  is  to  discharge  it  into  a  running 
stream,  will  not  justify  its  discharge  into  such  stream  to  the  injury  of 
riparian  owners.  Att.-Gen.  v.  Leeds,\^.  E..,  5  Ch.  App.  589  ;  Att.-Gen. 
v.  Colney  Hatch  Lunatic  Asylum,  4  id.  147,  But  the  rule  is  other- 
wise when  the  water  has  been  given  over  to  secondary  uses.  If,  in 
such  case,  the  water  becomes  polluted  by  the  emptying  into  it  of  city 
sewers,  so  that  a  riparian  proprietor  cannot  use  it  for  manufacturing 
purposes  as  he  has  been  before  accustomed  to  do,  he  cannot  recover 
against  the  city  for  the  pollution,  so  far  as  it  is  attributable  to  the  plan 
of  sewerage  adopted  by  the  city  {Merrifield  v.  City  of  Worcester,  110 
Mass.  216  ;  S.  C,  14  Am.  Rep.  592) ;  though  he  can  recover  for  it  so 
far  as  it  is  attributable  to  the  improper  construction  or  unreasonable 
use  of  the  sewers,  or  to  the  negligence  or  other  fault  of  4he  city  in  the 
care  or  management  of  them.  Id.  See  ante,  tit.  Municipal  Corjjoror 
tions. 

Where  a  prescriptive  right  to  foul  a  stream  has  been  acquired,  the 
fouling  must  not  be  appreciably^  enlarged  to  the  prejudice  of  other  peo- 
ple. Any  sensible  or  appreciable  increase  is  a  nuisance,  actionable  or 
indictable  as  such.  Crossley  v.  Llghfowler,  L.  R.,  3  Eq.  Cas.  279  ;  L. 
R.,  2  Ch.  App.  478.  And  the  fact  that  the  stream  is  fouled  by  others 
is  no  answer  to  an  action  or  indictment  for  the  nuisance.  Id.     And  see 
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Zeww  V.  Stein,  16  Ala.  214;  Hayes  v.  Waldron,  44  N.  H.  5 So  ;  Gold- 
smid  V.  Tunhridge  Wells,  etc,  Co.,  L.  R.,  1  Ch.  App.  349. 

And  where  a  large  number  of  persons  are  mining  on  a  small  stream, 
and  each  deteriorates  the  water  a  little,  so  that  their  combined  acts  ren- 
der the  water  ntterly  nnfit  for  further  use,  each  cannot  successfully  de- 
fend an  action  on  the  ground  that  his  act  alone  did  not  materially  affect 
the  water.  Hill  v.  Smith,  32  Cal.  166.  See  Chipman  v.  Palmer,  9 
Ilun  (N.  Y.),  517 ;  Thorpe  v.  Brumfitt,  L.  R.,  8  Ch.  App.  650 ;  S.  C, 
6  Eng.  R.  554. 

§  22.  Municipal  corporations.  The  powers  and  liabilities  of  mu- 
nicipal corporations  with  respect  to  nuisances  have  been  sufficiently 
discussed  under  the  title  Municipal  Corporations.  It  may,  however, 
be  observed  generally  in  this  connection,  that  in  order  to  secure  and 
promote  the  j^ublic  health,  safety,  and  convenience,  municipal  corpora- 
tions are  liberally  endowed  with  power  to  prevent  and  abate  nuisances. 
And  when  a  municipal  corporation,  as,  for  instance,  a  city,  has  ample 
power  to  remove  a  nuisance,  it  is  liable  for  injuries  resulting  from  a 
failure  on  its  part  to  keep  its  streets,  lanes  and  walks  free  from  obstruc- 
tions, such  as  steps,  fences,  posts,  or  other  nuisances  existing  therein, 
or  dilapidated  walls  along  the  street  in  such  a  state  of  decay  as  to  en- 
danger the  safety  of  persons  passing  along  the  street.  Coggswell  v. 
Lexington,  4  Cush.  307  ;  Willard  v.  Newbury,  22  Yt.  458;  Chamher- 
lain  V.  Enfield,  43  JST.  H.  356  ;  Sweet  v.  Glover sville,  12  Hun  (N.  Y.), 
302.  And  the  fact  that  these  nuisances  are  upon  private  property  is  no 
excuse  for  its  failure  to  remove  them,  nor  any  defense  against  an  action 
for  injuries  resulting  from  its  neglect.  Parlier  v.  Mayor,  etc.,  of  Ma- 
con, 39  Ga.  725.  See  Hill  v.  Boston,  122  Mass.  344.  Nor  has  a  mu- 
nicipal corporation  any  more  right  to  erect  and  maintain  a  nuisance 
than  a  private  individual  possesses,  and  an  action  may  be  maintained 
against  such  coq:)oration  for  injuries  occasioned  by  a  nnisaiu'c  for  Avhich 
it  is  responsible,  in  any  case  in  which,  .under  like  circumstances,  an 
action  could  be  maintained  against  an  individual.  Pittsburgh  City  v. 
Grier,  22  Pen*  St.  54 ;  Donohne  v.  Mayor  of  New  York,  3  Daly,  05  ; 
Harper  v.  City  of  Milwaukee,  30  Wis.  365.  A  municipal  corporation 
is  likewise  liable  to  indictment  for  a  pu1)lic  nuisance  maintained  by  it 
{^People  V.  Albany,  11  Weiul.  539),  or  permitted  to  exist  upon  its 
property.  St.  John  v.  Mayor,  3  Bosw.  (N.  Y.)  483  ;  Administrator  v. 
Insurance  Co.,  1  Disney  (r)hio),  336. 

§  23.  T)ang(^rous  animals.  See  ante.  Vol.  1,  tit.  Animals.  See, 
also,  tit.  Negllgenr,c.  A  dog  fcr  se  is  not  a  nuisance.  People  v.  Board 
of  Police,  15  Abb.  Pr.  (N.  Y.)  167.  P>ut  a  ferocious  dog,  accustomed 
to  bite  mankind,  is  a  conmiou  nuisance,  and  if  found  at  large  may  be 
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destroyed  by  any  one.  Id. ;  Brown  v.  Ilohiirger,  52  Barb.  15.  So,  a 
mad  dog,  or  one  that  is  justly  suspected  of  being  mad,  or  that  is  known 
to  have  been  bitten  by  one  that  was  mad,  is  a  nuisance,  and  may  be  killed 
by  any  person,  if  at  large,  or  in  a  situation  that  is  liable  to  escape.  Woolf 
V.  Chalker^  31  Conn.  121.  And  see  Jones  v.  Perrij^  2  Esp.  482  ;  Ma- 
son V.  Keeliiig,  12  Mod.  332.  And  a  dog  which  haunts  the  premises  of 
another,  and  by  barking  and  howling  becomes  a  nuisance,  if  lie  cannot 
otherwise  be  prevented,  may  be  killed.  Brill  v.  Flagler,  23  Wend. 
354. 

S  24.  Miscellaneous.  The  erection  of  a  dam  across  a  navigable 
stream,  so  constructed  as  to  cause  the  ice  to  accumulate  in  the  spring 
to  the  injury  of  adjoining  fields,  is  an  actionable  nuisance.  Bell  v. 
M'Clintock,  9  Watts  (Penn.),  119.  So,  if  a  canal  constructed  by  author- 
ity of  law  on  the  land  of  A,  by  his  consent,  throws  back  the  water  of 
a  natural  water-course  on  the  land  of  B,  it  is  an  actionable  nuisance. 
Delaware,  etc.,  Canal  Co.  v.  Lee,  22  N.  J.  Law,  243.  So,  the  de- 
fendant dug  a  ditch  so  as  to  convey  the  w^ashings  from  his  brewery 
into  a  clay  pit  in  the  plaintiffs  back  yard,  and  this  was  held  to  be  an 
actionable  nuisance.     Shaw  v.  Cummiskey,  7  Pick.  76. 

To  cause  a  whole  neighborhood  to  become  sickly,  by  erecting  a  dam 
across  a  stream,  thus  causing  the  water  to  stagnate  and  corrupt  the  air, 
is  a  puhlio  nuisance,  for  which  an  indictment  lies.  So,  also,  it  is  a 
public  nuisance,  and  indictable,  if  the  pond,  without  causing  sickness, 
produces  smells  and  stenches,  which  render  the  enjoyment  of  life  and 
property  in  the  community  uncomfortable.  /State  v.  Bankin,  3  S.  C. 
438;  S.  C,  16  Am.  Rep.  737. 

A  dense  smoke  laden  with  cinders,  continued  for  twelve  hours  twice 
in  each  month,  falling  upon  and  penetrating  houses  and  premises,  at 
distances  varying  from  forty  to  two  hundred  feet,  is  held  to  constitute 
a  legal  nuisance.  Boss  v.  Butler,  19  N.  J.  Eq.  294.  So,  an  action  lies 
against  the  owner  of  property  who  negligently  or  willfully  misuses  his 
own  property  to  the  annoyance  of  his  neighbor,  by  putting  up  a  smoke- 
pipe  in  such  a  manner  that  the  smoke  escaping  therefrom  becomes  a 
nuisance  or  injury  to  the  occupants  of  the  adjoining  premises.  Whalen 
V.  Keith,  35  Mo.  87.  So,  a  cooking  range  or  stove  erected  so  near  to 
the  partition  wall  of  two  houses  as  to  injure,  by  its  ordinary  use,  the 
goods  of  the  adjacent  proprietor,  and  render  his  house  uncomfortable 
and  disagreeable,  is  a  nuisance.  Grady  v.  Wolsner,  46  Ala.  381 ;  S.  C, 
7  Am.  Rep.  593.  And  wdiere  the  roof  of  a  building,  in  a  large  city,  is 
so  coustrncted  as  to  render  the  snow  falling  upon  it  liable  to  be  pre- 
cipitated upon  the  sidewalk,  and  there  is  no  adequate  guard  at  the  edge 
to  retain  it,  it  is,  in  judgment  of  law,  a  nuisance.     Walsh  v.  Mead,  8 
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Hun  (N.  Y.),  387.      See,  also,  Shipley  v.  Fifty  Associates,  101  Mass. 
251 ;  S.  C,  3  Am.  Rep.  346. 

To  tiiru  aside  a  useful  element  from  premises  is  as  much  a  nuisance 
as  to  tm-n  upon  them  a  destructive  element.  In  botli  cases,  the  injury 
may  be  equally  material.  Thus,  a  ditch  constructed  to  carry  off  water, 
rightfully  flowing  to  a  mining  claim,  is  as  much  a  nuisance  as  a  dam  to 
flood  the  premises.     Parke  v,  Kilham,  8  Cal.  77. 

It  is  the  absolute  duty  of  an  occupier  of  premises,  having  a  lamp 
overhanging  the  footway,  to  prevent  its  becoming  dangerous  to  the 
public ;  and  if,  in  fact,  it  becomes  dangerous,  it  is  a  nuisance,  and  for 
any  injury  caused  by  such  nuisance,  he  is  liable.  Nor  can  he  shift  the 
liability  arising  from  such  a  duty  from  himself  by  having  employed  a 
competent  person  to  repair  the  lamp.  Tarry  v.  Ashton.,  34  L.  T.  (N. 
S.)  97;  24  W.  R.  581.  And  it  is  the  general  doctrine  that  any  act  of 
an  individual  done  to  a  highway,  though  performed  on  his  own  soil,  if 
it  detract  from  the  safety  of  travelers,  is  a  nuisance.  Dygert  v,  Schenck^ 
23  Wend.  447.  Thus,  ejecting  a  stream  of  air  and  dust,  through  a  pipe 
from  the  defendant's  factory,  across  the  towing-path  of  a  canal, 
whereby  the  plaintiff's  mules  became  frightened,  and  jumped  into  the 
canal  and  were  drowned,  was  held  to  be  a  nuisance,  for  which  the  de- 
fendant was  held  hable  in  damages.  Conklin  v.  Phcenix  Mills,  62 
Barb.  299.  So,  if  a  person  makes  an  excavation  in  his  own  ground, 
adjoining  a  highway,  so  that  the  use  of  the  highway  is  rendered  unsafe 
to  the  public,  using  ordinary  care,  the  person  so  making  the  excavation  is 
liable  in  damages  for  all  the  consequences.  Barnes  v.  Ward,  9  C.  B. 
392 ;  Iladley  v.  Taylor,  L.  R.,  1  C.  P.  53 ;  Vale  v.  Bliss,  50  Barb. 
358.     See  ante,  734,  §  4. 

A  tenement- house,  cut  up  into  small  apartments,  inhabited  by  a 
crowd  of  poor  people,  in  a  filthy  condition,  and  calculated  to  breed  dis- 
ease, is  a  public  nuisance.  Meeker  v.  Van  RensseloAir,  15  Wend.  397. 
Keeping  a  large  quantity  of  guh-powdcr  ina  wooden  building,  insuf- 
ficiently secured  and  in  close  proximity  to  other  buildings,  is  likewise  a 
public  nuisance.  Bradley  v.  People,  56  Barb.  72.  So,  it  is  a  public 
imisance  to  place  on  the  footway  of  a  ])ublic  street  a  stall  or  stand 
for  the  sale  of  fruit,  although  the  defendant  pays  rent  to  the  adjoining 
proprietor.      Connrinnviealth  v.  Wcntioorth,  Bright.  (Penn.)  318. 

A  tomb  erected  upon  one's  own  land  is  not  necessarily  a  nuisance  to 
Ids  neiglibor ;  but  it  may  become  a  nuisance  from  its  locality  and  other 
extraneous  facts.  Barnes  v.  llathoi'n,  54  Me.  121.  And  see  Begein 
v.  Anderson,  28  Ind.  79 ;  New  Orleans  v.  Wardens,  11  La.  Ann.  244  ; 
vol.  2,  132. 

So,  tlie  trade  and  occupation  of  carriage-making,  or  of  a  blacksmith. 


NUISANCES.  707 

is  a  lawful  and  useful  one,  and  a  buildin<^  erected  for  its  exercise  is  nut 
a  unisiince per  se.  But  if  such  building,  though  erected  on  the  Iniild- 
er's  own  land,  and  occupied  in  the  usual  manner,  he  in  an  improper 
place,  where  its  use  will  probably  result  to  an  injury  to  another,  this  is, 
of  itself,  a  wrongful  act,  for  which  the  wrong-doer  is  responsible  to  one 
essentially  injured  thereby.  Whitney  v.  Bartholemew,  21  Conn.  213. 
And  when  a  railroad  authorized  by  its  charter  to  be  made  at  one  place 
is  made  at  another,  it  is  held  to  be  a  mere  nuisance  on  every  highway 
it  touches  in  its  illegal  course.  Commonwealth  v.  JErie^  etc.,  R.  li.  Co.., 
27  Penn.  St.  339. 

AETICLE    III. 

WHAT   AEE    NOT    ACTIONABLE    NUISANCES. 

Section  1.  In  general.  It  is  a  well-established  rule  that  no  person 
can  nuiintain  an  action  for  damages  from  a  common  nuisance,  where  the 
injury  and  damage  are  common  to  all.  When  the  injury  is  common  to 
the  public  and  special  to  none,  redress  must  be  sought  by  a  criminal 
prosecution  in  behalf  of  all.  Pain  v.  Patrioh,  3  Mod.  289  ;  Lansing  v. 
Smith,  8  Cow.  146  ;  4  Wend.  9  ;  Gordon  v.  Baxter,  74  N.  C.  470.  But 
that  which  is  a  public  nuisance  may  be  also  a  private  nuisancb  to  a  par- 
ticular individual  by  inflicting  on  him  some  special  and  peculiar  dam- 
age ;  and  if  it  be  both,  that  is,  if  it  be  in  its  nature  a  public  nuisance, 
and  at  the  same  time  does  inflict  on  a  particular  individual  a  special  and 
particular  damage,  differing  in  kind  from  that  sustained  by  the  com- 
mmiity  in  general,  that  private  individual  has  his  remedy  by  an  action 
at  law.  Butterfield  v.  Forrester,  11  East,  60  ;  Frink  v.  Lawrence,  20 
Conn.  117  ;  Brown  v.  Watson,  47  Me.  161 ;  Dudley  v.  Ivennedy,  63  id. 
465 ;  Powers  v.  Irish,  23  Mich.  429 ;  CooTi,  v.  Corporation  of  Bath,  L.  R., 
6  Eq.  Cas.  177  ;  Soltau  v.  DeEeld,  9  Eng.  Law  &  Eq.  104 ;  Benjamin  v. 
Storr,  L.  E.,  9  C.  P.  400 ;  10  Eng.  R.  231 ;  Venard  v.  Cross,  8  Kan.  248. 
And  no  matter  how  numerous  the  persons  may  be  who  have  sustained 
this  peculiar  damage,  each  is  entitled  to  compensation  for  his  injury. 
Francis  v.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  But  the  fact  that  a 
person  may  have  suffered  more  inconvenience  than  others  from  the 
nuisance,  will  not  entitle  him  to  maintain  an  action.  See  Stetson  v. 
Faxon,  19  Pick.  147 ;  Shauhut  v.  St.  Paul,  etc.,  E.  P.  Co.,  21  Minn. 
502.  Thus,  where  the  damage  alleged  by  the  plaintiff  was,  that,  hav- 
ing gone  to  F.,  by  the  highway,  as  he  was  returning  home,  he  met  an 
obstruction,  a  fence,  placed  across  the  highway  by  the  defendant  and 
was    withheld   by   him   from  removing  it,  and  was,  in  consequence, 
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"  obliged  to  proceed  to  his  farm  by  a  very  circuitous  route  to  his  loss 
and  detriment,"  it  was  held,  that  this  was  insufficient  to  maintain  the 
action.  Houch  v.  WacliUr,  34  Md.  2G5  ;  S.  C,  6  Am.  Eep.  332.  And 
see  White rhottom  v.  Lat'd  Derhy^  L.  R.,  2  Exch.  316.  But  see  Brown 
V.  Watson,  47  Me.  161.  So,  a  claim  for  damages  arising  from  one's 
not  attempting,  at  certain  times,  to  travel  a  public  highway,  because  of 
its  general  bad  condition,  is  hypothetical,  and  does  not  constitute  such 
peculiar  damage,  as  to  give  a  private  action  for  a  public  nuisance. 
Baxter  v.  Winooshi  Turnjnke  Co.,  22  Yt.  114.  See,  also,  Gready 
V.  Codling,  2  Bing.  263  ;  Bose  v.  MUes,  4  Maule  &  Selw.  101.  But 
proof  that  the  plaintiff  is  deprived  of  free  access  to  his  premises  by 
reason  of  an  obstruction  in  the  highway,  is  sufficient  to  maintain  the 
action.  Blane  v.  Klumjpke,  29  Cal.  156 ;  Schulte  v.  North  Pacifio 
Transp.  Co.,  50  id.  592. 

And  the  fact  that  offal  from  a  distillery  pollutes  the  air  and  a  stream, 
to  the  injury  of  the  whole  neighborhood,  does  not  affect  an  individual's 
right  of  action  for  special  damage  as  to  watering  his  cattle,  and  keep- 
ing his  tavern.     GresTie  v.  Nunnemacher,  36  Wis.  50. 

In  Blackwell  v.  Old  Colony  B.  B.  Co.,  122  Mass.  1,  it  is  held  that 
no  action  can  be  maintained  to  recover  damages  for  the  obstruction  of 
a  navigable  stream  by  the  building  of  a  bridge  across  the  stream, 
whereby  the  owner  of  a  parcel  of  land  and  a  wharf  above  the  bridge 
is  prevented  from  coming  to  the  wharf  from  the  sea  in  vessels, 
although  his  wharf  is  the  only  one  above  the  bridge  used  for  busi- 
ness purposes,  and  he  is  thereby  compelled  to  abandon  the  use  of 
his  wharf  for  such  purposes,  and  to  transport  his  goods  by  land  at  an 
enhanced  expense.  And  see  Brayton  v.  Fall  Biver,  113  Mass.  218 ; 
S.  C,  18  Am. Rep.  470;  Brightman  v.  FairhaAien,  7  Gray,  271. 


ARTICLE    IV. 

WHO     MAY    OR    MAY    NOT    SUE    FOR. 

Section  1.  "Who  may  sue.  In  general,  every  person  who  suffers 
actual  damage,  whether  direct  or  consequential,  from  a  common  nui- 
sance, niay  sue  for  his  own  particular  injury.  See  preceding  section. 
Thus,  any  person  interested  in  the  use  and  enjoyment  of  the  water  of 
a  running  stream  is  entitled  to  receive  it  ])ure  and  uncontaminated  ; 
and  he  may  sue  for  any  special  injury  sustained  by  him  in  consecpiencc 
of  the  corruption  of  the  water  by  any  other  person.  Carhart  v. 
Auhum  Gas  Light  Co.,  22  Barb.  297.  And  see  Hamilton  v.  Mayor, 
etc.,  of  Columhus,  52  Ga.  435 ;  Clarh  v.  Peckhavi,  10  R.  I.  35  ;  14  Am. 
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Rep.  654;  Chrcmt  v.  Schmidt,  22  Minn.  1.  And  an  action  for  nuisance 
may  be  brought  by  the  successive  owners  and  occupants  of  the  place 
subject  to  the  nuisance.     Staple  v.  Spring,  10  Mass.  72. 

"Where  a  landlord  has  leased  a  house,  and  a  nuisance  was  erected  so 
near  thereto  as  to  injure  the  house,  a  recovery  for  the  damage  occa- 
sioned thereby  to  the  reversion  may  be  had  by  the  landlord  ;  but  if*it  is 
not  permanent  and  injurious  to  the  reversion,  he  cannot  recover. 
Cooper  V.  Randall,  50  111.  318.  Where  a  reversioner  sues  for  injury 
to  the  freehold,  he  must  be  restricted  to  damages  to  the  reversionary 
interest,  and  it  would  l)e  error  to  give  an  instruction  which  would 
authorize  a  verdict  for  all  damages  sustained,  as  well  by  the  tenant  in 
possession  as  the  landlord.  Each  has  his  remedy,  the  former  for  in- 
jury to  his  possession,  the  latter  for  injury  to  his  reversion.  Id.  ;  Bedr 
ingfield  v.  Onslow,  3  Lev.  209.  And  see  Baxter  v.  Taylor,  4  B.  & 
Ad.  72.  A  reversioner  may  maintain  an  action  for  the  obstniction  of 
an  ancient  light,  and,  in  the  event  of  its  not  being  removed,  for  the 
continuance  thereof.  Shadwell  v.  Hutchinson,  2  B.  &  Ad.  97.  So, 
he  may  maintain  an  action  for  the  permanent  obstruction  of  a  right  of 
way.  Kidgill  v.  Moor,  9  C.  B.  364.  See  Simpson  v.  Samage,  1  C. 
B.  (N.  S.)  347. 

Where  it  appeared  that  the  grantee  of  a  disseisor  was  maintaining,  on 
land  of  which  he  was  wrongfully  seized,  an  embankment  so  as  to  flood 
other  land  of  the  disseisee,  it  was  held  that  the  disseisee  might  main- 
tain an  action  on  the  case  for  the  nuisance.  Fifield.  v.  Bailey,  55  N. 
H.  380. 

One  who  is  the  owner  of  medical  springs  and  uses  them  as  a  source 
of  revenue,  by  furnishing  houses,  board,  lodgingt.  and  entertainment  to 
those  who  resort  to  them,  is  entitled  to  sue  in  that  character  for  dam- 
age done  to  him,  in  the  construction  of  a  nuisance  by  which  the  public 
are  deterred  from  visiting  his  springs,  and  his  profits  are  thereby 
reduced.     Bonner  v.  Welhorn,  7  Ga.  296. 

§  2.  Who  cannot  sue.  Where  a  nuisance  was  created  near  a  house 
whereby  the  house  was  made  unwholesome  and  the  tenant's  wife  sick, 
it  was  held,  that  although  the  tenant  had  a  right  of  action  therefor, 
and  could  recover  damages  for  the  injury  to  the  wife's  health,  yet  such 
action  accrued  to  him  solely  as  occupier  of  the  house,  and,  therefore, 
that  after  his  death  the  wife  could  maintain  no  action.  Ellis  v.  Kcm^as 
City,  etc.,  R.  R.  Co.,  63  Mo.  131 ;  S.  C,  21  Am.  Rep.  436. 

And  although  it  is  well  settled   that  if  a  public  nuisance  work  a 

private  injury  to  a  person,  that  person  may  have  a  remedy  by  private 

action  for  damages,  and  in  a  proper  case  may  have  an  injunction  (See 

ante,  767,  art.  3,  §  1) ;  yet  an  individual  citizen  cannot  maintain  an  action 
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to  restrain  another  individual  by  injunction  from  an  act  alleged  to  be 
a  public  nuisance,  where  he  suffers  injury  only  in  common  with  other 
citizens  {Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  565) ;  nor  can 
such  an  action  be  sustained  for  the  purpose  of  restraining  the  usurpa- 
tion of  a  franchise  detrimental  to  all  the  people  of  the  State  ;  namely, 
the  filling  up  of  a  navigable  river  or  public  highway.  Ma/tihattan  Gas 
Light  Co.  v.  Barlcer,  7  Robt.  (N.  T.)  523  ;  S.  C,  36  How.  233.  And 
where  a  man  lies  by  and  pennits  another  to  erect  works  at  great  ex- 
pense and  to  use  them  for  several  years  without  objection,  he  cannot 
come  into  equity  for  an  injunction  to  restrain  the  use  of  such  works 
in  tlie  same  manner  as  they  have  been  before  used.  Southard  v. 
Morns  Canal,  1  N.  J.  Eq.  518.     See  Yol.  3,  tit.  Injunctio7i. 

The  owner  of  a  house  occupied  by  weekly  tenants  is  within  the  rule 
that  a  reversioner  cannot  maintain  an  action  in  respect  of  a  temporary 
nuisance.  Jo?ies  v.  Chappell,  L.  R.,  20  Eq.  Cas.  539 ;  S.  C,  15  Eng. 
R.  475.  So,  the  noise  and  obstruction  occasioned  by  the  loading  and 
unloading  of  carts  in  a  public  highway  or  street  opposite  to  a  dwelling- 
house  (in  the  absence  of  evidence  showing  an  intention  to  make  the 
nuisance  permanent),  is  held  to  be  not  such  an  injury  to  the  dwelling- 
house  as  to  entitle  the  owner  of  the  sam.e  in  reversion  on  a  lease,  to  an 
injunction  against  the  nuisance.  Mott  v.  Shoolbred,  L:  R.,  20  Eq. 
Cas.  22 ;  S.  C.,  13  Eng.  R.  582. 

ARTICLE  Y. 

WHO   MAY    OK   WHO    MAY    NOT   BE    SUED. 

Section  1.  Who  may  be  sued.  In  general,  an  action  on  the  case  lies 
against  one  erecting  a  nuisance  and  one  continuing  a  nuisance  erected 
by  another.  PluTner  v.  Harper,  3  N.  II.  88  ;  Kansas  Paoifio  Hail- 
way  V.  Mihlman,  17  Kans.  224;  Staple  y.  Spring,  10  Mass.  72.  And 
a  person  who  erects  a  nuisance  continues  liable,  although  he  has  sub- 
sequently parted  with  his  whole  interest  in  it.  Dorman  v.  Ames,  12 
Minn.  451  ;  Orady  v.  Wolsner,  46  Ala.  381 ;  S.  C,  7  Am.  Rep.  593  ; 
Waggoner  v.  Jer7naine,  3  Denio,  306,  See  Brown  v.  Woodworth,  5 
Barb.  550;  Cohb  v.  Smith,  38  AVis.  21.  Generally,  the  creator  of  a 
private  nuisance  is  liable  to  any  person  he  may  injure,  without  notice 
to  desist  from  the  wrong,  or  request  to  repair  the  injury  {Crominelin 
v.  Coxe,  30  Ala.  318  ;  Pierson  v.  Glean,  14  N.  J.  Law,  36  ;  PiU^- 
htiry  v.  Moore,  44  Me.  154);  but  the  continucr  of  a  nuisance  created 
by  another  is  not  li;ibk;  for  damages  unless  it  be  shown  that  he  had 
notice  or   knowledge   of  the  existence  of  the  nuisance  {Piwney  v. 
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Berry ^  61  Mo.  359  ;  Conhocton  St&ne  Road\.  Buffalo,  etc.,  R.  R.Co., 
51  N.  Y.  (6  Sick.)  573;  S.  C,  10  Am.  Kep.  646);  though  it  is  not 
necessary  to  prove  a  request  to  abate  it.  Id.  But  on  this  point,  see 
McDovough  v.  Gilrnan,  3  Allen,  264;  Ray  v.  Sellers,  1  Duv.  (Kv.) 
254 ;  Pillsbury  v.  3£oore,  44  Me.  154 ;  West  v.  Lo^iisvUle,  etc.,  R.  R. 
Co.,  8  Bush  (Ivy.),  404;  Grigshyx.  Clear  Lake  Water  Co.,  40  Cal. 
396. 

Parties  who  cause  a  nuisance,  by  acts  done  on  the  land  of  a  stranger, 
are  liable  for  its  continuance,  and  it  is  no  defense  that  they  cannot  law- 
fully enter  to  abate  the  nuisance  without  rendering  themselves  liable 
to  an  action  by  the  owner  of  the  land.  Smith  v.  Elliott,  9  Penn.  St. 
345.  And  an  action  on  the  case  lies  against  all  jointly  who  are  con- 
cerned in  the  continuance  of  a  nuisance,  whether  lessees,  sub-lessees  or 
assignees  of  lessor.     Rogers  v.  Stewa/rt,  5  Vt.  215. 

An  action  lies  against  the  owner  of  premises  who  lets  them  to  a  ten- 
ant in  a  ruinous  and  dangerous  condition,  and  who  causes  or  permits 
them  so  to  remain  until,  by  reason  of  the  want  of  reparation,  they  fall 
upon  and  injure  tlie  house  of  an  adjoining  owner.  Todd  v.  Fligld, 
9  C.  B.  (N.  S.)  377.  So,  the  defendant,  being  the  owner  of  land 
on  which  was  a  kiln  for  drying  lumber,  leased  the  same,  knowing  that 
the  kiln  would  be  used  by  the  lessee  for  diying  lumber,  and  knowing, 
or  having  reason  to  know,  that  such  use  would  be  dangerous  to  the 
plaintiff's  adjoining  property,  and  it  was  held  that  the  defendant  was 
liable  to  the  plaintiff  for  injuries  occasioned  to  his  adjoining  property 
by  the  kiln.  Ilelwig  v.  Jordan,  53  Ind.  21 ;  S.  C,  21  Am.  Rep.  189. 
See,  also.  Fish  v.  Dodge,  4  Denio,  311  ;  Durant  v.  Palmer,  29  N.  J. 
Law,  544  ;  Owings  v.  Jones,  9  Md.  108.  So,  if  a  person  erect  a  barn 
on  land  immediately  adjoining  another's  in  such  manner  that  in  its 
ordinary  use  it  would  be  injurious  and  offensive  to  the  adjoining  pro- 
prietor, and  cast  unwholesome  odors  into  his  house,  he  is  liable  for  the 
nuisance,  though  caused  by  tenants  to  whom  he  has  leased  the  prem- 
ises {PicJcard  v.  Collins,  23  Barb.  444) ;  but  for  a  nuisance  arising  to  the 
adjoining  proprietor  by  rejison  of  some  special  unusual  circumstances, 
he  will  not  be  liable,  unless  he  knew,  or  had  reason  to  believe  when 
he  let  the  barn,  that  the  use  of  it,  in  the  ordinary  mode,  would  prove 
a  nuisance.  Id.  And  where  a  landlord  lets  premises  not  in  themselves 
a  nuisance,  but  which  may  or  may  not  be  used  by  the  tenant  so  as  to 
become  a  nuisance,  and  it  is  entirely  at  the  option  of  the  tenant  so  to 
use  them  or  not,  and  the  landlord  receives  the  same  benefit  whether 
they  are  so  used  or  not,  the  landlord  is  not  responsible  for  the  acts  of 
the  tenant.  Rich  v.  Basterjield,  4  C.  B.  804.  See  Gandy  v.  Juhher, 
5B.  &S.  78;  S.  C,  id.  485. 
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A  landlord  who  lets  premises,  knowing  tliey  are  infected  by  a  con- 
tagious disease,  without  notifying  the  tenant  thereof,  is  held  liable  to 
the  latter,  for  the  damages  sustained,  in  case  the  disease  is  communi- 
cated. Cesar  v.  Karutz,  60  N.  Y.  (15  Sick.)  229 ;  S.  C,  19  Am.  Rep. 
164 ;  Minor  v.  Sharon,  112  Mass.  477 ;  S.  C,  17  Am.  Eep.  122.  See, 
also,  Eaton  v.  Winne,  20  Mich.  156 ;  S.  C,  4  Am.  Rep.  377.  And  in 
general,  where  the  landlord  knows  that  a  cause  exists  which  renders 
the  house  unfit  for  occupation,  it  is  a  wrongful  act  on  his  part  to  rent 
it  without  giving  notice  of  its  condition.  Wallace  v.  Lent,  29  How- 
(N.  Y.)  289  ;  S.  C,  1  Daly,  481 ;  Staples  y.  Ariderson,  3  Robt.  (N.  Y.) 
327.  So,  an  action  lies  against  the  landlord  of  a  house  demised  by 
lease,  who,  under  his  contract  with  his  tenants,  himself  employs  work- 
men to  repair  the  house,  for  a  nuisance  in  the  house  occasioned  by  the 
negligence  of  his  workmen.  Sadler  v.  TIenhcTc,  4  El.  &,  Bl.  570 ; 
Leslie  v.  Pounds,  4  Taunt.  649  ;  2  Selw.  N.  P.  1084. 

And  when  the  owner  of  lands  undertakes  to  do  a  work  which,  in 
the  ordinary  mode  of  doing  it,  is  a  nuisance,  he  is  liable  for  any  injury 
which  may  result  from  it  to  third  persons,  though  the  work  is  done  by 
a  contractor  exercising  an  independent  employment,  and  employing  his 
own  servants.  Ellis  v.  Sheffield  Gas  Co.,  2  El.  &  Bl.  767 ;  Pickard 
V.  Smith,  10  C.  B.  (N.  S.)  470,  480  ;  Coe  v.  Wise,  L.  R.,  1  Q.  B.  711 ; 
Butler  V.  Hunter,  7  Hurlst.  &  N.  826  ;  Scammon  v.  Citij  of  Chicago, 
25  111.  424;  Cuff  v.  Newark,  etc.,  R.  R.  Co.,  35  N.  J.  Law,  17 ;  S.  C, 
10  Am.  Rep.  205.  But  when  the  work  is  not  in  itself  a  nuisance,  and 
the  injury  results  from  the  negligence  of  such  contractor  or  his  servants 
in  the  manner  of  executing  it,  the  contractor  alone  is  liable,  unless  the 
owner  is  in  default  in  employing  an  unskillful  or  improper  person  as 
tlie  contractor.  Id. 

In  Walter  v.  Wicomico  County,  35  Md.  385,  it  is  held  that  a  failure 
to  remove  a  nuisance,  erected  by  another,  does  not  alone  constitute  a 
continuance  of  it,  but  that  there  must  be  some  positive  act  done  evi- 
dencing its  adoption. 

So,  in  order  to  charge  one  who  has  created  a  nuisance  with  liability 
for  its  continuance,  after  he  has  parted  with  the  property  upon  which  it 
is  situated  or  caused,  it  is  held  that  he  must  be  shown  to  derive  some 
])enefit  from  the  continuance,  or  to  have  sold  with  warranty  of  the  con- 
tinued use  of  the  property,  as  enjoyed  while  the  nuisance  existed. 
Hame  v.  Cwohyj,  1  Lans.  (N.  Y.)  288 ;  Walsli  v.  Mead,  8  Ilun  (N. 
Y.),  386 ;  Rich  v.  Basterfield,  4  C.  B.  804 ;  James  v.  Harris,  35  L. 
T.  (N.  S.)  240;  Swords  v.  Edgar,  59  N.  Y.  (14  Sick.)  28;  S.  C,  17 
Am.  Rep.  295.  See  Pretty  v.  Brlckmore,  L.  R.,  8  C.  P.  401 ;  6  Eng. 
Rep.  182 ;  Leonard  v.  SUyrer,  115  Mass.  86;  S.  C,  15  Am.  Rep.  76. 
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Under  the  Revised  Statutes  of  Rhode  Island,  an  action  on  the  case 
for  causing  a  nuisance  survives  the  death  of  the  defendant  and  may 
proceed  against  his  executor,  cited  in  to  defend.  Aldrich  vi  lIov)ard, 
8  K  I.  125. 

The  occupier  of  a  house  is  held  liable  for  allowing  the  continuance 
on  his  premises  of  any  artificial  work  wliich  causes  a  nuisance  to  a  neigh- 
bor, even  though  it  has  been  put  there  before  he  took  possession. 
'  Broder  v.  SaUlard,  L.  R.,  2  Ch.  Div.  692;  17  Eng.  Rep  G93. 

So  where  the  occupier  of  lands  grants  a  license  to  another  to  do  cer- 
tain acts  on  the  land,  and  the  licensee  in  doing  thcin  commits  a  nui- 
sance, the  occupier  may  be  made  a  defendant  to  a  suit  to  restrain  the 
nuisance.  White  v.  Jameson^  L.  R.,  18  Eq.  303 ;  S.  C,  9  Eng.  Rep. 
817. 

ARTICLE  YI. 

REMEDY    IN    EQCITT. 

Section  1.  In  general.  The  remedy  in  equity  for  nuisances  is  by 
injunction.  See,  as  to  the  rules  governing  the  application  of  this  rem- 
edy to  nuisances,  ante^  Yol.  3,  title  Injunctions^  p.  -,  et  seq.  In  gen- 
eral, where  the  injury  arising  from  the  nuisance  is  not  susceptible  of 
adequate  compensation  in  damages,  or  where  the  injury  is  a  constantly 
recurring  grievance,  a  court  of  equity  will  interpose  the  remedy  by  in- 
junction. Arnold  v.  Klepper,  24  Mo.  273  ;  Carlisle  v.  Cooper,  21  N. 
J.  Eq.  576  ;  McCord  v.  Iker,  12  Ohio,  387;  Corning  v.  Troij  Iron 
and  Nail  Factory,  40  N.  Y.  (1  Hand)  191 ;  Swaine  v.  Great  North- 
ern Railway  Co.,  4  DeC  J.  &  S.  211.  Or,  if  a  clear  legal  right  is  in- 
jured, and  its  destruction  threatened,  courts  of  equity  will  interpose. 
Walker  v.  Brewster,  L.  R.,  5  Eq.  Cas.  25 ;  Herz  v.  Union  'Bank  of 
London,  2  Giff.  686  ;  Wilts,  etc.,  Co.  v.  Swindon,  etc.,  Co.,  L.  R.,  9  Ch. 
App.  451 ;  S.  C,  9  Eng.  R.  546.  And  it  is  held  that  a  court  of  equity 
will  sometimes  even  grant  relief,  where  there  has  been  an  advei"se  de- 
cision in  a  court  of  law.  But  such  cases  are  rare,  and  rest  upon  very 
pecuhar  grounds.  Ollendorfy.  Black,  4  DeG.  &  S.  211.  So,  although 
it  is  now  settled  that  an  injunction  may  be  granted  to  restrain  a])pre- 
hended  mischief  from  the  storing  of  highly  explosive  and  infiamniable 
substances  in  populous  places,  where  the  fears  of  mankind  are  I'easorm- 
lle.  See  Hepburn  v.  Lordon,  2  H.  &  M.  345 ;  S.  C,  11  Jur.  (N.  S.) 
132.  Yet,  it  requires  an  extraordinary  case  to  warrant  the  remedy, 
and  the  danger  should  be  probable  rather  than  possible.  Id. ;  Rhodes 
v.  Dwnhar,  57  Penn.  St.  274 ;  Wier's  Appeal,  74  id.  230. 
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Digging  deep  holes,  and  planting  therein  large  stone  pillars  or  abut- 
ments ;  digging  and  carrying  away  large  banks  of  valuable  clay,  and 
constructing  an  aqueduct  by  ditches  and  embankments  through  and 
thus  permanently  dividing  the  complainant's  land,  are  acts  which,  if 
done  without  authority  of  law,  would  present  a  case  of  irreparable  dam- 
ao-e,  authorizing  the  interference  of  a  court  of  equity  by  injunction. 
Reddall  v.  Bryan,  14  Md.  444.  So,  a  court  of  equity  has  power  to 
prohibit  by  injunction  the  obstruction  of  water-com-ses,  the  diversion  of 
streams  from  mills,  the  back  flowage  upon  them,  and  injuries  of  the 
like  kind,  which,  from  their  nature,  cannot  be  adequately  compensated 
by  damages  at  law.  Lamborn  v.  Covington  Manuf.  Co.,  2  Md.  Ch. 
409  ;  Hough  v.  Doylestown,  4  Brewst.  (Penn.)  333  ;  Burnham  v.  Kemp- 
ton,  44  X.  II.  78  ;  Webb  v.  Portland  Manuf.  Co.,  3  Sumn.  (C.  C.)  189  ; 
Beniis  v.  Ujjham,  13  Pick.  169  ;  McGenness  v.  Adriatio  Mills,  116 
Mass.  177.  And  where  the  defendant  was  about  erecting  a  privy  on 
his  own  lot,  in  close  proximity  to  the  dwelling-house,  cellar,  and  well 
of  the  complainant,  it  was  held  that  the  remedy  by  injunction  would 
lie  to  restrain  the  completion  of  the  pri-^T",  there  being  no  adequate 
remedy  at  law  for  the  injury  that  would  result  therefrom  to  the  com- 
plainant.     Wahle  V.  Reinhach,  76  111.  322. 

An  injunction  will  likewise  be  issued  to  prevent  a  party  from  burn- 
ing bituminous  coal  for  generating  steam  in  his  mill,  so  near  to  dwell- 
ings as  to  cover  them  with  soot  and  noxious  vapors  {Galbraith  v. 
Oliver,  3  Pittsb.  [Penn.]  78) ;  or  to  restrain  the  erection  of  stock  pens  so 
near  dwellings  or  places  of  business  as  to  impair  their  comfortable  enjoy- 
ment by  foul  odors  and  stenches  {Illinois  Central  M.  B.  Co.  v. 
Grahill,  50  111.  241) ;  or  to  restrain  the  erection  of  machine  shops  in  a 
locality  where  the  noise  therefrom  becomes  a  nuisance  to  residents 
(Cooper  V.  North  Brit.  Railway  Co.,  27  Jur.  241) ;  or  to  restrain  a  bone 
burning  establishment  {Meigs  v.  Lister,  23  N.  J.  Eq.  199);  and  this, 
notwithstanding  the  objection  that  the  odors  complained  of  were  not 
unwholesome,  but  merely  unpleasant,  and  that  the  maintenance  of  the 
establishment,  as  a  means  of  disposing  of  refuse  animal  matter  accum- 
ulating in  a  neighboring  city,  was  necessary  to  the  welfare  of  that  city. 
Id.  So,  the  erection  of  a  bridge  over  a  stream  producing  special  dam- 
age to  one  navigating  the  stream  skillfully  {Columbus  Ins.  Co.  v. 
Curtenius,  6  McLean  [C.  C],  209),  or  the  section  of  a  railroad  or  other 
obstruction  along  a  public  street,  so  as  to  cut  off  access  to  the  premises 
i)i  one  who  is  the  owner  of  the  fee  {Fort  v.  Croves,  29  Md.  188  ;  Black 
V.  Phila/lelphia,  etc.,  R.  R.  Co.,  58  Penn.  St.  249),  may  be  restrained  by 
injunction.  Id.  See  Aram  v.  Schalknherger,  41  Cal.  449.  So,  if  it 
clearly  appears  that  a  cemetery  is  so  situated  that  the  burial  of  the  dead 
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there  will  endanger  life  or  liealth,  either  by  corrupting  the  surrounding 
atmosphere,  or  the  water  of  wells  or  springs,  a  court  of  equity  will 
grant  injunctive  relief.  Clarh  v.  Lawrence,  6  Jones'  (N.  C.)  Eq.  83. 
And  sec  Ellison  v.  Commissioners,  5  id.  57.      Yol.  2,  1-32. 

Courts  of  equity  will  rarely  exercise  their  jurisdiction  in  cases  of 
pvhlic  nuisance.  The  proper  remedy  in  such  cases  is  by  indictment, 
and  where  the  object  sought  can  be  attained  in  that  mode,  equity  will 
not  interfere.  Att.-Gen.  v.  New  Jersey  B.  li.,  etc.,  Co.,  3  N.  J.  Eq. 
136.  And  see  Water  Commissioners  v.  Hudson,  13  id.  420  ;  Gray  v. 
Ohw,  etc.,  R.  R.  Co.,  1  Grant's  (Penn.)  Cas.  412.  But  an  injunction  will 
be  allowed  to  restrain  a  public  nuisance  which  causes  special  damage  to 
the  property  of  individnals ;  as  for  instance,  to  restrain  the  owner  of 
an  adjoining  house  from  its  contemplated  use  as  a  brothel.  HaTuiltorh 
V.  Whitridge,  11  Md.  128.  And  see  Ilayden  v.  Tucker,  37  Mo.  214 ; 
Remington  v.  Foster,  42  Wis.  608. 

If  the  injury  be  doubtful,  eventual  or  contingent,  or  if  the  matter 
complained  of  is  not  ipso  facto  a  nuisance,  or  will  not  become  such  when 
put  in  operation,  an  injunction  will  not  be  granted  {Rhodes  \.  Dunhar, 
57  Penn.  St.  274;  Weir's  Appeal,  74  id.  230;  Butler  v.  Rogers,  1 
Stockt.  [N.  J.]  487 ;  Dumesnil  v.  Dupont,  18  B.  Monr.  [Ky.]  800) ;  and 
it  lies  upon  the  plaintiff  to  establish  his  case  by  satisfactory  proof  which 
does  not  consist  of  the  opinions  of  witnesses.  Hough  v.  Doylestown,  4 
Brewst.  (Penn.)  333. 

In  Yillage  of  St.  Johns  v.  McFa/rhm,  33  Mich.  72  ;  S.  C,  20  Am. 
Rep.  671,  it  is  held  that  a  court  of  equity  has  no  jurisdiction  to  restrain 
the  threatened  violation  of  a  village  ordinance,  unless  the  act  threat- 
ened to  be  done  would,  if  carried  out,  be  a  nuisance  ;  and  that  the  erec- 
tion of  a  wooden  building  within  the  limits  of  a  city  or  village  is  not 
in  and  of  itself  a  nuisance,  nor  does  the  fact  that  it  is  prohibited  by 
ordinance  make  it  such.  See,  also,  Pye  v.  Peterson,  45  Tex.  312  ;  Mayor 
of  Hxidson  V.  Thome,  7  Paige  261. 

Where  water  pipes  had,  without  the  consent  of  the  owner  of  the  soil, 
been  laid  in  the  soil  of  a  highway,  an  injunction  to  restrain  the  con- 
tinuance of  the  pipes  was  granted  ;  and  the  fact  that  the  soil  under  the 
highway  was  of  no  value  to  the  owner,  and  that  his  motive  for  apply- 
ing to  the  court  was  not  connected  with  the  enjoyment  of  his  land,  was 
held  to  constitute  no  reason  against  granting  the  injunction.  Goodson 
V.  Richardsm,  L.  P.,  9  Ch.  App.'221 ;  S.  C,  8  Eng.  R.  835. 
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AETICLE  YII. 

REMEDY  AT  LAW. 

Section  1.  In  general.  The  legal  remedies  for  nuisances  are, — an 
action  on  the  case  for  the  recovery  of  damages  resulting  from  the 
nuisance ;  abatement  of  the  nuisance  by  the  party  injured  ;  and  the 
remedy  by  indictment,  on  behalf  of  the  public.  See,  as  to  the  cases  in 
which  an  action  may  be  maintained  for  injuries  received  from  a  com- 
mon nuisance,  ante,  767,  art.  3,  §  1.  As  to  parties,  see  ante,  768,  770, 
arts.  4  and  5. 

Where  the  injury  complained  of  affects  the  comfortoMe  enjoyment 
of  property,  the  tenant  may  maintain  an  action  in  his  own  name. 
Mumford  v.  Oxford,  etc.,  R.  R.  Co.,  1  11.  &  N.  35;  Simpson  v. 
Savage,  1  C.  B.  (N.  S.)  347.  If  the  nuisance  is  of  a, permanent  char- 
acter, or  produces  a  permanent  injury  to  the  estate,  the  reversioner 
may  maintain  an  action  therefor.  Id. ;  Tucker  v.  Newmxin,  11  Ad.  <fe 
El.  40  ;  Codman  v.  Evans,  7  Allen,  431 ;  Schulte  v.  North  Pacific 
Transp.  Co.,  50  Cal.  592 ;  SeeUy  v.  Alden,  61  Penn.  St.  302. 

It  is  a  well-settled  doctrine  that  every  continuance  of  a  nuisance  is 
a  new  nuisance,  and  entitles  the  party  injured  thereby  to  sue  for 
damages.  Vedder  v.  Vedder,  1  Denio,  257 ;  Staple  v.  Spring,  10 
Mass.  74 ;  Clowes  v.  Staffordshire  Potteries,  etc.,  Co.,  L.  H.,  8  Ch. 
App.  125  ;  S.  C,  4  Eng,  R.  807.  Thus,  a  recovery  in  an  action  for 
changing  the  channel  of  a  creek  and  diverting  the  water  thereof  by 
means  of  obstructions,  so  as  to  flow  the  plaintifl's  lands,  is  held  to  be 
no  bar  to  a  subsequent  suit  to  recover  damages  for  a  similar  injury 
sustained  since  the  commencement  of  the  former  suit.  Beckwith  v. 
Griswold,  29  Barb.  291.  And  the  abatement  of  a  nuisance  by  the 
plaintiff  does  not  preclude  him  from  recovering  damages  sustained 
anterior  to  such  abatement.  Gleason  v.  Ga/ry,  4  Conn.  418 ;  Tate  v. 
Parri^h,  7  Monr.  (Ky.)  325  ;  Crump  v.  Lambert,  13  L.  T.  (N.  S.) 
133  ;  affirming  S.  C,  L.  II.,  3  Eq.  409. 

§  2.  Damages  recoverable.  In  an  action  for  a  nmisance  the  gen- 
eral rule  is,  that  tlie  ])]aintiff 's  measure  of  damages  is  the  loss  actually 
sustained.  Thayer  v.  Brocks,  17  Ohio,  489  ;  Luther  v.  Winm,isimmet 
Co.,  9  Cush.  171.  Suits  for  damages  should  not  be  matters  of  specu- 
lation, but  reasonable  cJaims  for  indemnification.  One  who,  therefore, 
in  the  exercise  of  what  lie  believes  to  be  his  rights,  coinmits  a  nuisance 
against  the  j)roperty  of  another,  is  bound  only  for  the  actual  damages 
suffered,  including  the  trouble  and  expense  of  establishing  the  right  to 
have  the  nuisance  abated.     Kean/  v.  New   Orleam^  Canal  Co.,  7  La. 
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Ann.  259.  See,  also,  McKnight  v.  Ratcliff,  44  Penn.  St.  156 ;  Shaw 
V.  Cummiskey,  7  Pick.  76,  But  if  the  nuisance  be  continued  after  a  ver- 
dict at  law  establishing  the  nuisance,  exeinplary  damages  are  warrant- 
able to  such  an  extent  as  will  lead  to  the  abatement  of  the  nuisance. 
Bradley  \.  Amis,  2  Ilayw.  (N.  C.)  399;  Soltau  v.  UeJIeld,  9  Eug. 
Law  &  Eq.  104.  See  Morford  v.  Woodworth,  7  Ind.  83.  And  a 
man  may  not,  with  impunity,  invade  the  premises  of  another  simply 
because  the  damage  may  not  be  appreciable.  The  law  permits  the 
recovery  of  nominal  damages  at  least,  as  evidence  of  the  plaintiff's 
right.  Caseheer  v.  Mowry,  55  Penn.  St.  419 ;  Cory  v.  Silcox,  6  Ind. 
39  ;  Paul  v.  Slason,  2  Vt.  2231 ;  vol.  1,  148. 

As  it  respects  injuries  to  real  estate,  the  rule  of  damages  is  stated  to 
be  the  difference  between  the  value  of  the  plaintiff 's  premises  before 
the  injury  and  the  value  immediately  after  the  injury.  See  1  Hill,  on 
Torts,  608,  §  18  a ;  Ruckman  v.  Green,  9  Hun  (N.  Y.),  225 ;  Seely  v. 
Alden,  61  Penn.  St.  302.  But  this  rule  is  held  to  have  no  application 
to  such  nuisances  as  may  be  removed  directly  after  the  verdict,  or  for 
the  continuance  of  which  a  second  or  third  action  may  be  maintained, 
or  which  may  be  abated  by  the  order  of  the  court.  In  such  cases,  a 
proper  criterion  by  which  to  estimate  the  damages  is  the  loss  in  the 
rental  value  of  the  property,  sustained  by  the  continuance  of  the  nui- 
sance. Pinney  v.  Berry,  61  Mo.  359 ;  Park  v.  C.  &  S.  W.  R.  Co.,  4:3 
Iowa,  636  ;  Chipman  v.  Pahner,  9  Hun  (N.  Y.),  517.  And  evidence 
that,  in  consequence  of  the  number  of  persons  employed  in  the  business 
creating  the  nuisance,  the  commercial  and  rental  value  of  the  injured 
premises  is  enhanced,  is  not  proper  in  reduction  of  damages.  Francis 
V.  Sohoellkopf,  53  N.  Y.  (8  Sick.)  152.  And  see  Kimel  v.  Kimd,  4 
Jones  (N.  C),  121. 

Where  the  damages  are  in  their  nature  permanent,  and  go  to  the 
entire  value  of  the  estate  affected  by  the  nuisance,  the  whole  injury 
may  be  at  once  compensated.  But  if  it  be  uncertain  or  contingent 
whether  further  or  other  injury  may  result,  there  can  be  a  recovery  for 
the  damage  sustained  only  at  the  commencement  of  the  suit.  Thus, 
one  who  so  managed  the  water  he  uses  for  his  mills,  as  to  wash  away 
the  soil  of  his  neighbor,  is  liable  at  once  for  all  the  injury  occasioned 
by  its  removal,  because  it  is,  in  its  nature,  a  permanent  injury  ;  but  if 
his  works  are  so  constructed,  that  upon  the  recurrence  of  a  similar 
freshet,  the  water  will  probably  wash  away  more  of  the  land,  for  this 
there  can  be  no  recovery,  until  the  damage  has  actually  arisen,  because 
it  is  yet  contingent,  whether  any  such  damage  will  ever  arise.  Town 
of  Troy  v,  Cheshire  R.  R.  Co.,  23  N.  H.  83  ;  Plumer  v.  Harper,  3  id. 
^88 ;  Anonymous,  4  Dall.  (U.  S.)  147 ;  Tkay&r  v.  Brooks,  17  Ohio 
YoL.IV.— 98 
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489  ;  Blunt  v.  McCormick,  3  Denio,  283.  See  Cumherland,  etc.,  Co. 
V.  Hitchings,  65  Me.  140. 

The  true  rule  of  daanages  in  an  action  on  the  case,  brought  by  a  re- 
versioner on  account  of  an  injury  done  to  the  premises,  is  the  amount 
of  the  injury  done  to  the  estate  as  a  reversion.  Dutro  v.  Wilson,  4  Ohio 
St.  101.  See  Ramer  v.  Enowles,  6  Hurlst.  &  N.  454 ;  BatMshill  v. 
Read,  37  Eng.  Law  &  Eq.  317. 

In  an  action  on  the  case  against  a  railroad  company  for  an  injury  to 
a  house  and  lot  in  a  town,  by  the  construction  of  a  railroad  cut,  in  the 
street  opposite,  it  was  held  to  be  competent  to  show  that  the  rental 
value  of  the  property  was  thereby  diminished  ;  but  that  it  was  not  com- 
petent to  show  that  the  rent  of  other  property,  similarly  situated,  be- 
longing to  third  persons,  was  diminished  by  the  same  cause.  Selvia, 
etc.,  R.  R.  Co.  V.  Knapp,  42  Ala.  480.  See  ante,  Vol.  2,  title  Dami- 
ages. 
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ABATEMENT  BY  INDIVIDUALS. 

Section  1.  In  general.  It  has  been  held  that  any  person  in  the 
community  may  abate  a  public  nuisance  although  it  causes  him  no  im- 
mediate danger.  Gunter  v.  Geary,  1  Cal.  462;  Lancaster  Turn- 
pike Co.  V.  Rogers,  2  Penn.  St.  114.  But  it  is  the  better  doctrine  that 
a  private  individual  cannot  abate  a  public  nuisance,  any  more  than  he 
can  maintain  a  private  action  on  account  of  it,  unless  it  be  specially  in- 
jurious to  him,  and  its  abatement  necessary  to  enable  him  to  exercise 
his  rights.  State  v.  Keeran,  5  R.  I.  497 ;  Coshy  v.  Owenshoro,  etc.,  R. 
R.  Co.,  10  Bush  (Ky.),  288  ;  Broimi  v.  Perkins,  12  Gray,  89  ;  Griffith 
V.  McCullnm,  46  Barb.  561 ;  Morris  v.  Nugent,  7  Carr.  &  P.  572  ; 
Dimes  v.  Petley,  15  Q.  B.  276.  Thus,  a  house  kept  as  a  house  of  ill- 
fame  and  as  a  resort  for  thieves  and  other  disreputable  persons,  is  a 
common  and  public  nuisance ;  but  no  person  has  a  right  to  abate  such 
nuisance  by  demolishing  the  building.  Barclay  v.  Commomoealth,  25 
Penn.  St.  503 ;  Welch  v.  St<mell,  2  Dougl.  (Mich.)  332 ;  Ely  v.  Niag- 
ara Cminty,  36  N.  Y.  (9  Tiif .)  297 ;  Gray  v.  Ayres,  7  Dana  (Ky.), 
375.  And  see  Chenango  Bridge  v.  Lewis,  63  Barb.  111.  So,  it  is 
fully  established  by  the  recent  cases  that,  if  there  be  a  nuisance  in  the 
public  highway,  a  ]>rivate  individual  cannot  of  his  own  authority  abate 
it,  unless  it  does  him  a  Kj)ecial  injury,  and  he  can  oidy  interfere  with 
it  so  far  as  is  necessary  to  exercise  his  right  of  passing  along  the  high- 
way, and  he  cannot  justify  doing  any  damage  to  tlic  property  of  the 
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person  wlio  has  improperly  placed  the  nuisance  in  the  highway,  if  avoid- 
ing it,  lie  might  have  passed  on  with  reasonable  convenience.  See 
Dimes  v.  Pentlij,  15  Q.  B.  276  ;  Goldsmith  v.  Jones^  43  How.  (N.  Y.) 
415 ;  Coll)  V.  BenneU,  75  Penn.  St.  326  ;  S.  C,  15  Am.  Rep.  752 ; 
BlmiG  V.  Klumphsy  29  Cal.  156.  But  any  individual  may  remove  an 
unlawful  obstruction  from  a  public  way,  when  he  has  occasion  to  use  it 
in  a  lawful  manner,  and  he  may  enter  upon  the  land  of  the  party  erect- 
ing or  continuing  the  nuisance,  for  the  purpose  of  removing  it,  doing 
as  little  damage  as  possible  to  soil  or  buildings.  Arundel  v.  J/'  Cul- 
loch^  10  Mass.  70.  As  it  respects  the  abatement  thereof,  it  is  import- 
ant for  the  sake  of  the  public  peace  and  to  prevent  oppression,  even  on 
wrong-doers,  not  to  confound  common  with  private  nuisances.  In  the 
c-ase  of  private  nuisances,  the  individual  aggrieved  may  abate  it,  if  such 
abatement  involves  no  breach  of  the  peace,  and  a  public  nuisance  be- 
comes a  private  one  to  him  who  is  specially  and  in  some  particular  way 
inconvenienced  thereby,  as  in  the  case  of  a  gate  across  a  highway, 
which  prevents  a  traveler  from  passing,  and  which  he  may  therefore 
throw  down  ;  but  the  ordinary  remedy  for  a  public  nuisance  is  by  in- 
dictment, and  each  individual,  who  is  only  injured  as  one  of  the  public, 
can  no  more  proceed  to  abate  than  he  can  bring  an  action.  Mayor  of 
Colchester  v.  Brooke,  7  Q.  B,  339 ;  Griffith  v.  McCullum,  46  Barb. 
561 ;  City  of  McGregor  v.  Boyle,  34  Iowa,  268 ;  Clark  v.  Lake  St. 
Clair,  etc.,  Ice  Co.,  24  Mich.  508. 

Even  the  worthless  and  decayed  condition  of  a  pub]  ic  bridge,  erected 
by  authority  of  law,  or  the  peril  attending  its  crossing,  will  not  author- 
ise its  destruction  or  injury  by  one  not  suffering  particular  annoyance 
or  injury.  Owens  v.  State,  52  Ala.  400.  But  if  a  public  bridge,  in 
its  original  construction  and  condition,  materially  impedes  the  free 
navigation  on  a  stream  which  is  a  public  highway,  that  fact  may  be 
shown  in  defense  by  a  person  who  destroys  the  bridge  to  allow  a  passage 
for  his  raft.  Id.  So,  in  StaU  v.  Farrott,  71  N.  C.  311 ;  S.  C,  17  Am. 
Hep.  5,  the  defendants  were  held  to  be  guilty  of  no  offense  in  tearing 
down  a  portion  of  the  railroad  bridge  over  a  navigable  river,  when  by 
so  doing  they  were  removing  obstructions  to  the  free  navigation  of 
such  river  with  their  boats.  See,  also.  State  v.  Dibble,  4  Jones'  (N.  C.) 
L.  107 ;  Hicks  v.  Dom,  42  N.  Y.  (3  Hand)  47  ;  S.  C,  9  Abb.  (N.  S.) 
47 ;  affirming  S.  C,  54  Barb.  172 ;  S.  C,  1  Lans.  81.  But,  in  abating 
a  nuisance,  no  more  injury  must  be  done  to  the  property  than  is  abso- 
lutely necessary  to  effect  the  object.  Id.;  State  v.  Moffett,  1  Greene 
(Iowa),  247 ;  Death  v.  Williams,  25  Me.  209. 

If  a  dam  be  erected  across  a  stream,  so  as  to  pen  back  the  water  and 
flood  the  lands  of  a  riparian  proprietor  above,  he  may  abate  the  portion 
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of  the  dam  which  produces  the  injury  to  his  land,  and  an  entry  for  such 
purpose  upon  the  premises  of  the  owner  below  is  justifiable.  Roberts 
V.  Rose^  L.  E,.,  1  Exch.  82 ;  Adams  v.  Barney^  25  Yt.  225.  Where, 
however,  a  nuisance  is  occasioned  by  the  pollution  of  a  pond  of  water, 
one  injured  thereby  has  not  the  right  to  fill  up  the  bed  of  the  water, 
but  he  may  remove  the  cause  rendering  the  water  impure,  or  he  may 
restrain  the  party  whose  acts  produce  that  result.  Finley  v.  Hershey^ 
41  Iowa,  199. 

To  render  a  business  liable  to  be  abated  as  a  nuisance,  it  must  oe 
offensive,  unhealthful,  etc.,  to  persons  of  ordinary  nature  and  condition, 
and  it  is  not  enough  that  it  is  offensive  merely  to  delicate  and  sensitive 
organizations.  Thus,  the  use  of  a  warehouse  for  storing  guano  in  the 
ordinary  manner  cannot  be  abated,  upon  showing  merely  that  individual 
members  of  .the  complainant's  family  were  nauseated  by  the  odors  from 
it.  Ruffx.  Phillips,  50  Ga.  130.  And  see  Meigs  v.  Lister,  25  N.  J. 
Eq.  489. 

It  is  held  to  be  neither  a  cruel  nor  an  unusual  pimishment  to  adjudge 
the  abatement.  McLaughlin  v.  State,  45  Ind.  338.  And  the  destruc- 
tion of  property  constituting  a  common-law  nuisance,  when  committed" 
for  the  public  safety  or  health,  is  not  a  taking  of  private  property  for 
public  use,  without  compensation  or  due  process  of  law,  in  the  sense  of 
the  Constitution.  Mamhattan  Munuf.,  etc.,  Co.  v.  Yan  Keuren,  23  N. 
J.  Eq.  251.  But  a  power  given  to  a  municipal  body  to  abate  nuisances 
in  any  manner  it  may  deem  expedient  is  not  unlimited,  but  such 
means  only  are  authorized  as  are  necessary  for  the  public  good ;  and  no 
wanton  or  unnecessary  injury  to  the  property  or  rights  of  individuals 
must  be  committed.  Babcock  v.  City  of  Buffalo,  56  N.  Y.  (11  Sick.) 
268. 

And  it  is  held  that  the  board  of  health  of  a  city,  in  the  legitimate 
exercise  of  its  powers,  cannot  absolutely  prohibit  the  carrying  on  of  a 
lawful  business,  not  necessarily  a  nuisance,  but  which  may  be  con- 
ducted without  injury  or  danger  to  the  public  health,  and  without  pub- 
lic inconvenience.  They  will  be  confined  in  their  interference  witli 
tlie  lawful  business  of  any  indi\-idual,  to  such  inteiTuptions  as  may  be 
reasonably  necessary  to  enable  them  to  abate  any  nuisance  he  may 
create  in  conducting  it.  Weil  v.  R'lcord,  24  N.  J.  Ecj.  169.  See  City 
of  Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  431. 

If  a  house  is  occupied,  although  it  has  itself  become  a  nuisance,  it 
cannot  be  abated  excc])t  under  very  extraordinary  circumstances.  Perry 
V.  FitzJume,  8  Ad.  tt  El.  (N.  S.)  757  ;  Rex  v.  Rosewell,  2  Salk.  459. 
But  an  unoccupied  liouse,  which  has  become  a  nuisance  to  owners  of 
adjoining  property,    may   be  abated   by   any   person  who  is  injured 
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thereby.  Ilarvey  v.  Dewoody^  18  Ark.  252.  And  where  a  house  ob- 
structs the  exercise  of  a  right  of  common,  the  commoner  may,  after  notice 
and  request  to  remove  the  house,  pull  it  do^vn,  although  it  be  actually 
inhabited  at  the  time.  Demies  v.  Williams,  16  Ad.  &  El.  (N.  S.)  546. 
So,  a  dwelling-house,  divided  into  small  apartments  and  thickly  inhab- 
ited, is  a  nuisance  during  the  prevalence  of  the  cholera,  and  may  be 
abated  by  persons  residing  in  the  neighborhood.  Meeker  v.  Van  Reiu- 
selaer,  15  Wend.  397.  And  erecting  a  building  on  a  public  square  is 
a  public  nuisance,  and  may  be  abated  by  any  one  aggrieved  thereby. 
Rung  V.  ShoTieberger,  2  Watts  (Penn.),  23.  See  Brightinan  v.  Bristol, 
65  Me.  426 ;  S.  C,  20  Am.  Hep.  711.  And  a  boat,  lying  in  a  naviga- 
ble stream  in  such  a  position  as  to  obstruct  the  passage  of  other 
boats,  may  be  lawfully  moved  by  any  means,  as  a  common  and  public 
nuisance.  King  v.  Sanders,  2  Brev.  (S.  C.)  111.  And  see  ante,  Vol. 
1, 60,  et  seq.  But  a  citizen  has  no  right  to  abate  a  public  nuisance,  if 
such  abatement  involve  a  breach  of  the  peace.  Day  v.  Day,\  4  Md. 
262. 

ARTICLE  IX. 

DEFENSES. 

Section  1.  In  general.  The  only  defense  to  an  action  on  the  case 
for  a  nuisance  is  the  right  to  do  the  act  complained  of,  acquired  by 
grant,  prescription,  or  by  license.  It  is  no  defense  to  an  action  brought 
by  one,  who  has  sustained  damage,  peculiar  to  himself,  from  a  common 
nuisance,  that  a  like  injury  has  been  sustained  by  numerous  others. 
Francis  v.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  Nor  can  the  existence 
of  a  nuisance  be  justified  or  its  continuance  be  demanded  by  establish- 
ing that  similar  nuisances  have  been  permitted.  People  v.  Mallory,  4 
K  Y.  Sup.  Ct.  (T.  &  C.)  567 ;  S.  C,  2  Hun,  381 ;  RoUnson  y.  Baugh, 
31  Mich.  290.  Nor  is  it  a  defense  that  the  business  occasioning  the 
nuisance  is  lawful  {Fletcher  v.  Ryland,  L.  R.,  1  Exch.  263),  or  is 
necessary  to  be  carried  on  and  useful  to  the  public  {Beardinore  v.  Tred- 
well,  3  Griff.  683),  or  that  it  is  really  a  benefit  to  the  plaintiff's  proj> 
erty.  Franels  v.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  Nor  is  it  a 
defense  that  the  plaintiff,  who  was  a  lessee,  rented  the  premises  injured 
by  the  nuisance  after  the  business  occasioning  the  nuisance  had  been 
established,  and  with  knowledge  of  its  existence  and  for  a  smaller  rent 
on  that  account.  Smith  v.  Phillips,  8  Phil.  (Penn.)  10.  And  in  a 
prosecution  for  nuisance,  the  defendant  will  not  be  permitted  to  show 
in  justification  that  the  public  benefit  resulting  from  his  acts  is  equal 
to  the  public  inconvenience.     State  v.  Raster,  35  Iowa,  221.     So,  the 
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fact  tliat  Iho  Tiuis;moo  was  causod  by  the  acts  of  tho  ai]:ont  or  servant  of 
the  dofoiulaiit,  niul  without  tlio  knowlc»li;c  of  tho  lattor,  is  no  dofenso. 
Reg.  V.  iSf<'j)^i<'ns,  L.  R.,  1  Q.  B.  702  ;  /j\-r  v.  JAy//<v/,  (1  Carr.  .<:  W  25)2. 

A  license  from  the  town  is  held  to  be  no  justitication,  in  an  action 
for  a  private  nuisance,  N^ic/ioh  v.  J*u'h/,  1  Root  (Conn.),  12i>.  And 
one  sued  as  a  tort-feasor,  for  danuiges,  for  a  private  nuisance,  cannot 
defeiul  on  the  iijroinid  that  he  h:u?  injured  the  ]^laintitf  in  a  riij^ht  which 
he  had  no  authority  to  exorcise.  JL)idr'u'k  v.  Johti^on^  5  Port.  (Ala.) 
208. 

The  fact  that  the  place  is  a  niaiuifacturing  place  doe^^  not  justify  an 
e.i'fraofufhuiri/  use  of  pmporty,  introducing  a  serious  aTnioyance,  in  ad- 
dition to  those  arisinix  fn^n  the  ordinary  uses  of  property  in  that  local- 
ity.    Mulligan  v.  /sV/<?,s\  12  Abb.  (N.  8.)  25i). 

§  2.  Prescription.  There  is  no  such  tliinix  as  a  prescriptive  rio^ht 
or  any  otluM-  right  to  maintain  a  public  nuisance.  0(j(h'nshur(jh  v. 
Lirvejoy,  2  N.  V.  Sup.  Ct.  (T.  &  C.)  83;  S.  0.  atHnned,'58  N.  Y.  (18 
8icU(W;2:  MiUs  v.  //(///,  0  Wend.  315.  Thus,  the  dainniing  of 
M'ater,  though  in  acconlance  with  a  ]uvscriptive  right,  creates  or  cjiuses 
such  annoyance  as  seriously  to  interfere  witli  the  comftu-table  enjoy- 
ment of  j>ro]»erty,  or  has  a  diiVct  temleui'v  to  create  sii'kness  in  the  im- 
miuliate  niMghhtM'hood,  it  constitutes  a  nuisant'e  to  which  a  claim  for 
pi-eseription  is  no  defense.  Ul. ;  RIu)d<s  v.  ]Vhit<h<(uf,  27  Tex.  304. 
See,  also,  lieg.  v.  /)/Yu\^f<r,  8  Up.  Oan.  U.  {0.  H.)  208 ;  Phihidelphiiu 
ete.y  Ji.  li.  Co.  V.  >Shit<\  20  Aid.  157;  JiLOc/u-atiT  v.  JiriA\^on,  4()  l>arb. 
92 ;  iSM<-  V.  Jimih'n,  3  S.  0.  438  ;  S.  C,  16  Am.  Rep.  737 ;  Jforfmi 
V.  Moore,  15  Crray,  573.  Nor  can  an  encroachment  n]>on  a  street  or 
public  highway  he  legalized  by  the  mere  lapse  of  time.  Cross  v. 
Mayor  of  Morristoion,  18  N.  J.  E(j.  305.  And  no  length  of  time  will 
legalize  an  unauthorizetl  obstruction  in  a  navigable  stream.  IK  I.ancy 
V.  Blizzard,  7  Ilun  (N.  Y.),  7. 

If  a  ]>arty  nuiy  acquire  a  prescriptive  right  to  continue  a  jwiraU 
nuisance,  it  win  only  be  by  continuous  use  for  twenty  consecutive  yeai*s. 
Ca/nj>hi/l  v.  teaman,  iV^^.Y.  (18  Sick.)  508;  S.  C,  20  Am.  Rep. 
5(»7.  Such  use  and  enjoyment  must  be  open  as  of  right  {Si>lo?non  v. 
Viiitiurs  Co.,  4  llurlst.cfe  N.  585  ;  ir/W^/y;  v.  /lmly>^i/i,  10  E.xeh. 
5),  anil  with  the  knowleilge,  actual  or  ]u-esunuvl,  of  tjie  person  owning 
the  fee.  W<»h/  v.  VkiI,  5  l>.  ^V:  Aid.  454;  i\i<'/u)h  v.  Aylor,  7  Leigh 
(Vh.\  54»;. 

The  extent  of  thi>  right  of  flowagi^  actpiinsl  by  ]>n.^scription  is  not 
mejisured  by  tlu*  claim  which  the  owner  of  the  dominant  tenement 
makes  during  the  |»eriod  of  ])reseri]>tion,  nor  by  tho  height  of  the 
structure  of  the  dam  he  maintains  on  his  own  land.     P)Ut   it  is  limitetl 
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to  the  lines  of  the  actual  en  joyineiit  of  the  easement,  as  evidenced  by 
the  extent  to  which  the  hind  of  the  owner  of  tlic  servient  tenement 
was  habitually  or  usually  flowed  during  the  period  of  prescription. 
Horner  v.  StUlwdK  35  N.  J.  Law,  307.  The  mode  and  manner  of 
the  user  cannot  be  materially  chanf^ed  or  varied  to  the  injury  of  others, 
unless  the  use,  as  changed,  hae  been  continued  for  a  period  of  twenty 
years.  Prentice  v.  Geiger^  9  Jlun  (N.  Y.),  350.  And  sec  Stihs  v. 
Hooker,  7  Cow.  266  ;  Nayes  v.  Morrill,  lOS  Mass.  396 ;  liexford  v. 
Marquis,  7  Lans.  (N.  Y.)  249.  Thus,  where  a  dam  had  been  in  ex- 
istence more  than  twenty  years,  but  had.  been  raised  a  foot  higher 
within  twenty  years,  the  occupant,  in  defense  to  an  action  against  him 
for  backing  up  the  water  to  the  injury  of  property  above,  claimed  a 
prescriptive  easement,  and  it  was  held  that  to  establish  the  prescription 
the  easement  must  have  been  enjoyed  for  twenty  ycare,  to  the  extent 
claimed  at  the  trial.  Postlethwaite  v.  Payne,  8  Ind.  104.  See,  also. 
Dyer  v.  Depui,  5  Whart.  (Penn.)  584. 

It  was  held  in  .Croshy  v.  Bessey,  49  Me.  539,  that  where  a  tanner  has 
thrown  his  ground  bark  into  a  stream  for  more  than  twenty  years,  he 
does  not  thereby  acquire  a  right  by  prescription  to  do  so,  to  the  injury 
of  the  owner  of  land  on  the  same  stream  below,  on  wliich  the  nat- 
ural action  of  the  water  deposits  the  bark,  unless  it  appears  that  tlie 
bark  has  been  deposited  on  the  same  land,  with  the  same  injuiy,  for 
the  whole  term  of  twenty  years.  And  althougli  the  t<anner  and  those 
under  whom  he  claims  have  thrown  their  ground  bark  into  the  stream 
for  more  than  twenty  years,  yet,  if  the  owner  of  the  land  below  has 
not  been  thereby  annually  damaged  until  witliin  the  last  six  years, 
this  is  not  sufficient  to  establish  a  right  by  prescription,  and  the  owner 
of  the  land  injured  may  maintain  an  action  for  damages.  And  see 
Webster  v.  Flemming,  2  Humph.  (Tenn.)  518  ;  Ncrrton  v.  Volentine, 
14  Yt.  239. 

It  has,  however,  been  held  that  the  unifonn  and  uninterrupted  di- 
version of  water  from  a  running  stream  for  a  period  of  twenty  years, 
gives  a  title  by  prescription,  and  that  it  is  not  necessary  that  the  water 
should  be  used  in  precisely  the  same  manner,  or  applied  in  the  same 
way  ;  but  that  no  change  could  be  made  which  would  l>e  injurious  to 
those  whose  interests  are  involved.     Stein  v.  Burden.,  24  Ala.  130. 

A  prescription  to  render  running  water  unfit  for  drinking  or  domes- 
tic pui-poses  requires  the  strictest  proof.  And  if  an  upper  riparian  pro- 
prietor claims  the  right  of  prescription  to  pollute  tlie  stream,  he  caimot 
do  it  to  a  greater  extent  than  it  was  polluted  at  the  commencement  of 
the  period  of  prescription.  That  is  to  say,  if  tlie  pollution  at  the  time 
was  slight  or  not  injurious  to  any  extent,  he  cannot,  at  any  time  within 
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that  period,  increase  it  five  or  ten  fold,  so  as  entirely  to  destroy  the 
water  for  domestic  use.  The  right  must  be  measured  by  the  enjoy- 
ment, and  it  cannot  be  used  in  a  different  and  more  extensive  manner. 
McCallum  V.  Germantown  Water  Co.^  54  Penn.  St.  40. 

That  a  use  for  twenty  years  is  sufficient  to  legalize  a  noisy  nuisance, 
see  Elliotson  v.  Feetham,  2  Bing.  N.  C.  134 ;  S.  C,  2  Scott,  174. 
And  see,  as  to  the  right  of  prescription  to  exercise  a  trade  which  sends 
smoke  and  offensive  stenches  over  neighboring  premises,  Roberts  v. 
Clarke,  18  L.  T.  (N.  S.)  48 ;  Bliss  v.  Hall,  4  Bing.  N.  C.  183 ;  6 
Scott,  500  ;    Charity  v.  Riddle,  14  E.  C.  (S.  C.)  340. 

"Where  one  ground  of  defense  to  an  action  for  the  obstruction  of  a 
water-course  was  a  right  in  the  defendant,  acquired  by  prescription,  to 
raise  the  water,  in  the  manner  and  to  the  height  alleged,  it  was  held 
that  at  the  time  when  his  dam  was  in  the  course  of  erection,  and  be- 
fore it  was  so  far  completed  as  to  permanently  raise  the  water  and  set 
it  back  upon  the  plaintilTs  premises,  was  not  to  be  included  in  the 
duration  of  the  use  from  which  the  prescriptive  right  was  claimed. 
Branch  v.  Doane,  17  Conn.  401.  And  see  Polly  v.  McCall,  37  Ala. 
20 ;  Roundtree  v.  Brantley,  34  id.  544 ;  Murgatroyd  v.  Rolymson,  7 
El.  &  Bl.  391.  See  Parker  v.  Foot,  19  Wend.  309 ;  Young  v.  Spen- 
cer, 10  B.  &  C.  145.     See  ante.  Vol.  2,  tit.  Easements. 

§  3.  Legalized  nuisances.  A  work  authorized  by  the  legislature 
cannot  be  adjudged  a  nuisance,  if  executed  in  an  authorized  manner,  in 
an  authorized  place.  Easton  v.  New  York,  etc.,  R.  R.  Co.,  24  N.  J. 
Eq.  49 ;  Stoudinger  v.  Newark,  28  id.  187,  446 ;  Rex  v.  Pease,  4 
Bam.  &  Ad.  30.  Thus,  a  person  or  a  corporation  having  legal  author- 
ity to  construct  a  railroad  or  a  turnpike,  or  to  erect  a  bridge  over  a 
navigable  stream,  or  to  carry  on  a  particular  kind  of  business,  cannot 
Ije  proceeded  against  as  for  the  erection  or  maintenance  of  a  public 
nuisance  {People  v.  New  York  Oa^s-Light  Co.,  G  Lans.  [N.  Y.]  467  ; 
S.  C,  64  Barb.  55 ;  Danville,  etc.,  R.  R.  Co.  v.  Commonwealth,  73 
Penn.  St.  29  ;  Beckett  v.  Upton,  33  Eng.  Law  &  Eq.  108  ;  State  v. 
Williamstown  Turnpike  Co.,  4  Zabr.  [N.  J.]  547 ;  Vasan  v.  South  Car- 
oli/na  R.  R.  Co.,  42  Ga.  637) ;  provided,  however,  that  the  nuisance 
arises  as  a  necessary  and  probable  result  of  the  act  done  in  pursuance 
of  the  authority  conferred.  Reg.  v.  Bradford  Navigation  Co.,  6 
Best  &  Sm.  631  ;  Richardson  v.  Vermont  Central  R.  R.  Co.,  25  Vt. 
465.  Thus,  where  an  act  of  the  legislature  declared  a  stream  to  be 
navigable,  and  ])rohibitcd  the  obstruction  of  tlie  navigation  thereof,  by 
the  erection  of  dams  or  otherwise,  and  a  subsequent  act  authorized  a 
person  therein  named  to  erect  a  dam  across  such  stream,  it  was  held 
tliat  the  only  effect  of  the  latter  act  was  to  remove  the  restriction  im- 
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posed  by  the  former  act,  and  relieve  the  person  building  a  dam  in  pur- 
suance of  the  authority  given  to  him,  from  liability  to  prosecution,  by 
indictment  or  otherwise,  for  obstructing  the  navigation,  and  that  it  af- 
forded no  protection  for  nuisances  occasioned  by  the  dam  in  other 
respects.  Clark  v.  Mayo7\  etc.^  of  Synicxise^  13  Barb.  32.  It  is  like- 
wise to  be  understood  that  a  legislative  grant  operates  as  an  excuse  or 
defense  only  against  those  ticts  which,  in  the  exercise  of  the  highest 
degree  of  care  and  skill  to  avoid  injurious  results,  still  operate  injuri- 
ously. If  negligence  can  be  shown,  an  individual  or  a  corporation  will 
be  held  liable  for  all  the  consequences  civilly  and  criminally,  resulting 
therefrom,  notwithstanding  the  grant.  Crittenden  v.  Wilson,  5  Cow. 
165;  People  v.  President,  etc.,  of  New  York  G as-Light  Co.,  6  Lans. 
(N.  Y.)  467 ;  S.  C,  6-4  Barb.  55  ;  Walker  v.  Board  of  PuUic  Works, 
16  Ohio,  540;  Louisville  v.  Polling  MIU  Co.,^  Bush  (Ky.),  416 ; 
Wilson  V.  City  of  New  Bedford,  108  Mass.  261 ;  S.  C,  11  Am.  Rep. 
352 ;  Lee  v.  Pemlrroke  Iron  Co.,  57  Me.  481 ;  2  Am.  Rep.  59 ;  Bis- 
coe  V.  Great  Eastern  Pailway  Co.,  L.  R.,  16  Eq.  Cas.  636  ;  S.  C, 
7  Eng.  R.  630 ;  Picket  v.  Metropolitan  Pailway  Co.,  L.  R.,  2  II.  L. 
175.  And  the  act  must  not  be  in  excess  of  the  power  given  {Common- 
wealth V.  Old  Colony  P.  P.  Co.,  14  Gray,  93) ;  and  the  fact  that  the 
excess  arises  from  a  misapprehension  of  the  power  conferred  is  no 
excuse.  Hudson  Piwer  P.  P.  Co.  v.  Artcher,  6  Paige,  83 ;  Sandford 
V.  Pailroad  Co.,  24  Penn.  St.  378.  A  railroad  authorized  by  its  char- 
ter to  be  made  at  one  place,  if  made  at  another,  is  held  to  be  a  mere 
nuisance  on  every  highway  it  touches  in  its  illegal  course.  Comrnon- 
wealth  V.  Erie,  etc.,  P.  P.  Co.,  27  id.  339. 

So,  an  individual  or  a  corporation  has  no  authority  to  obstruct  the 
navigation  of  a  river,  under  a  legislative  grant  of  power,  merely  for  the 
building  of  a  bridge  across  the  river,  when  the  bridge  can  reasonably 
be  constructed  so  as  not  to  destroy  the  navigability  of  the  river.  Hickok 
v.  Iline,  23  Ohio  St.  523 ;  S.  C,  13  Am.  Rep.  255. 
Vol.  lY— 99 
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Improvements 263 

Landlord  entitled  to  improvements 26:5 

Right  of  tenant  to  pay  for  improvements 263 
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Manure .  264 

Right  to  remove  manure   264 

Landlord 's  remedies 264 

Actions  for  damages  to  premises 264 

Restraining  the  commission  of  waste 264 

"Who  is  entitled  to  rent • 265 

Transfer  of  reversion  transfers  the  rent    265 

Right  to  rent,  after  death  of  landlord 265 

Implied  promise  to  2>ay  rent  . .    265 

Liability  of  tenant  holding  over  for  rent 265 

What  will  excuse  payment  of  rent 266 

When  liability  for  rent  ceases 26G 

Apportionment  of  rent 266 

Double  rent 266 

Lien  on  crops  for  rent 267 

Distress  for  rent  ....    267 

Amount  of  distress 267 

When  the  landlord  may  distrain 267 

Wlio  may  distrain 268 

Taking  security  for  rent 268 

Effect  of  surrender  on  the  right  to  distrain 269 

Tender  of  rent 269 

Where  distress  must  be  made 269 

How  distress  may  be  made 269 

Distraining  goods  from  a  stranger 269 

Things  exempt  from  distress 269 

Actions  for  rent 269 

Who  may  bring  actions  for  rent 270 

Against  whom  the  action  may  be  brought 270 

Actions  for  use  and  occupation 270 

Actions  for  use  of  incorporeal  hereditaments 271 

Defenses  to  actions  for  rent 273 

Breach  of  landlord's  covenant 273 

Untenantable  condition  of  premises 273 

Eviction  as  a  defense 273 

Infancy  of  tlie  lessee 273 

Payment  or  tender  of  rent 273 

Surrender  and  acceptance 273 

Occupation  of  part  of  premises  for  immoral  purposes 273 

Actions  of  covenant 273 

Action  of  waste 273 

Vohuitary  and  permissive  waste  defined 273 

What  is  waste 273 

Wlio  may  maintain  waste 274 

Against  whom  waste  will  lie 274 

Restraining  commission  of  wa.ste 274 

F.jectinent 374 

Tenant's  rcmedios    ? 275 
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Rights  of  co-tenants  as  to  repairs 275 

Actions  for  brcacli  of  covenants  by  landlords 275 

Recoupment  for  fraud  of  landlord 275 

Remedy  for  wrongful  holding  possession 275 

Compelling  execution  of  lease 275 

Replevin 276 

Trespass 27(5 

For  what  injuries  tenant  may  maintain  trespass 270 

When  landlord  and  tenant  may  maintain  trespass 270 

Actions  by  assignee  of  tenant's  interest   270 

When  entry  by  landlord  is  a  trespass 277 

Trover  by  mortgagee  of  a  crop 277 

Action  on  the  case 277 

Forcible  entry  and  detainer 278 

Eviction 278 

What  deemed  an  eviction 278 

Effect  of  eviction    279 

Remedy  for  eviction 279 

Recovering  back  rent  paid 280 

Illegality  of  leases 280 

Setting  aside  leases  in  equity 280 

Insurable  interests 24 

LAW : 

Mistake  of 4^6 

Ignorance  of  foreign  law 488 

LEASE: 

How  made  and  provea 200 

IIow  construed 200 

For  life 201 

For  years 203 

At  will 204 

Of  lodgings 200 

Omission  of  date  in 207 

Commencement  of  tenancy  under  verbal 208 

Perpetual 208 

Statutory  limit  as  to  duration  of 208 

Termination  of  tenancy  under 208 

Accepting  lease  from  a  stranger         214 

Breaches  of  conditions  in 215 

Parties  to 219 

By  estoppel 220 

By  infants 221 

By  guardians 221 

By  persons  non  compos  mentis 221 

By  married  women 223 

By  tenants  for  life 223 

By  tenants  from  year  to  year 223 
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By  joint  tenant  or  coparcener 222 

By  mortgagors  and  mortgagees 223 

By  corporations - 223 

By  trustees 224 

By  executors 224 

By  administrators 224 

By  receivers 224 

By  aliens 224 

Form  and  nature  of 225  • 

Seal 225,  227 

Consideration 225 

Date 225 

Names  of  parties 225 

Description  of  premises 226 

Recitals  in    226 

Reservation  of  rent  226 

Signature 227 

Witnesses 228 

Delivery 228 

Construction  of 228 

Validity  of 230 

Renewal  of 23 1 

Covenants  and  conditions  in 233 

*     Particular  covenants  by  lessor 224 

(See   Covenants.) 

Pailicular  covenants  by  lessee 233 

Assignment  of  transfer  of 246 

Rights  and  liabilities  of  assignee  of 248 

Illegality  of 270 

LESSOR  AND   LESSEE: 

Liability  for  injuries  from  falling  buildings 711 

Injuries  by  defective  piers 711 

LIBKI.: 

Wliat  constitutes 281 

Definition 281 

In  admiralty  practice 281 

In  ecclesiastical  law 281 

rublicatioii  essential  to  the  offense 281 

Personal  ill-will  not  essential 282 

I'resumption  of  malice 282 

Abusive  words  are  actionable  per  ne 282 

J'uhlishing  lilxd  as  hearsay  is  no  defense 282 

What  publications  arc  libelous 282 

Examples  of  libel 283,  284 

On  jurors ....  -"•' 

Pnl)iications  concerning  professional  men,  officials  or  tradesmen 285 

Charging  merchant  with  want  of  integrity 285 
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Scandal  expressed  in  allegory  or  irony 285 

Charging  another  with  swearing   with  levity,  etc 286 

Obituary  notice  of  a  living  person 286 

Expressing  belief  that  another  has  committed  a  felony 286 

Entry  on  books  of  corporation  imputing  dishonesty 286 

Using  initials  in  printing  scandalous  matter 286 

Caricatures 286 

May  be  contained  in  hieroglyphics,  rebus  or  anagram 286 

In  papers  i31ed  in  court 286 

Assailing  character  of  another  in  pleadings 287 

What  publications  are  not  libelous 287 

Statements  in  regard  to  tradesmen  or  inventors 287 

Puffs  between  rival  tradesmen 287 

Charging  an  offense  against  the  excise  law 288 

Of  malicious  intent 288 

Letters  written  to  the  plaintiff 288 

What  the  term  "malice"  imports 288 

Presumption  of  wrongful  intent 289 

AVhen  malice  will  be  implied 289 

Evidence  of  malicious  intent 289,  290 

Evidence  of  distinct  libel  to  show  malice 290 

No  distinction  between  circulating  and  originating  libel 290 

That  a  libel  was  copied,  no  defense 291 

General  rumor  no  defense 291 

Ignorance  of  the  libel  as  a  defense 291 

Liability  of  publisher  for  libel  by  employee 291 

Construction  of  the  language 291 

Charge  to  the  jury  in  actions  for 291 

When  the  interpretation  of  the  language  is  for  the  jury 293 

Application  of  the  language,  a  question  for  the  jury 293 

Questions  for  the  jury 293 

Construction  of  publication 293 

What  is  a  publication 293 

Publication  of  letters 294 

Delivery  of  libelous  publication  innocently 294 

Publication  by  publisher  of  a  newspaper.    295 

Publication  by  bookseller  or  peddler 296 

Publication  by  accident 296 

Publication  may  be  through  an  agent 296 

How  far  principal  liable  for  libel  of  agent 296 

Wlien  publication  is  a  question  for  a  jury 297 

Evidence  of  a  publication 297 

Actions  for 297 

Declaration 297,  298 

Setting  out  libelous  matters 297,  298 

Variance  between  libel  alleged  and  proved 298 

When  innuendoes  are  necessary 298 

Matters  of  inducement  in  the  declaration 298 
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"When  a  colloquium  is  necessary 298 

Producing  libel  on  the  trial 399 

Allegations  of  malicious  intent 299 

Evidence  of  application  of  libel  to  plaintiff 299 

Proof  of  malice 299 

"Who  may  sue 299 

"When  one  of  a  class  of  persons  may  sue 300 

Action  by  husband  and  wife 300 

Action  by  partners 300 

Action  by  members  of  fire  company 300 

Corporation  may  sue 300 

Action  for,  abates  by  death 300 

"Who  may  be  sued 300 

Against  husband  and  wife 300 

Against  disseminator  of 300 

Joinder  of  defendants 300 

Corporation  aggregate  liable 301 

Damages 301 

Jury  may  consider  intent  in  estimating  damages 301 

Aggravation  of  damages 301 

What  special  damages  are  recoverable 302 

Special  damages  how  proved 302 

Prospective  injuries 303 

Nominal  damages 303 

Of  the  defenses 304 

"What  the  defendant  may  show 304 

Privileged  communications 304 

"Wliat  is  meant  by  a  privileged  communication 304 

Question  of  privilege  one  for  the  court 305 

"What  publications  are  privileged 305 

Publication  of  legislative  proceedings 305 

Publication  in  course  of  judicial  proceedings 305 

Correct  reports  of  judicial  proceedings 305 

Opinion  of  the  court 305 

Communications  in  discharge  of  public  duty 306 

Complaint  before  magistrate 306 

Testimony  before  congress 306 

Complaint  for  removal  of  an  officer 306 

Comments  by  editors  of  pul)lic  questions 306 

Criticism  upon  candidates  for  office 306 

Newspaper  comments  upon  the  report  of  a  trial 300,  307 

Criticism  of  the  work  of  another 307 

Comments  upon  public  entertainments 307 

Pul)lications  tending  to  disparage  private  character 307 

Cautions  against  trusting  a  jjorson 308 

Proceedings  of  a  medical  sociitty  expelling  a  member 308 

Publication  in  the  course  of  church  discipline 308 

Publications  in  obedience  to  moral  duty 308 
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Character  of  servants 309 

What  communications  are  not  privileged 309 

Extent  of  privilege 309 

Malicious  communications  not  privileged 309 

(See  Privileged  Communications.) 

Of  justification  or  excuse 311 

Allegation  of  truth  of  libel 311 

Excusing  publication 311 

Form  and  extent  of  the  justification 311 

Justification  must  be  broad  as  the  libel 311 

Proof  of  justification 313 

Mitigations  of  damages 313 

What  may  be  shown  in  mitigation 313,  313 

Evidence  of  plaintiff's  bad  character 313 

LICENSE: 

Necessity  of,  for  innkeeper 7 

By  tenant  in  common  to  cut  timber 180 

Power  of  municipal  corporations  to  grant 633 

To  keep  market 634 

Of  particular  occupations 634 

Ordinances  prohibiting  sale  of  liquors  without 635 

LIEN 

Definition  and  nature 315 

At  common  law 315 

When  favored 315 

llow  acquired  or  treated 316 

In  cases  of  bailment 316 

Of  agistors  or  livery-stable  keepers 316 

In  case  of  salvage 316 

Of  finders  of  lost  property 316 

From  usages  of  trade 316 

Created  by  statute 317,  337 

On  animals  impounded 317 

On  stock  of  national  bank    317 

By  express  agreement 317 

Goods  pawned 318 

Good  as  against  subsequent  mortgage 318 

What  may  be  the  subject  of 318 

Cases  in  which  no  lien  can  exist 318 

Of  receiptor 319 

General  liens 319 

General  liens  not  favored 319 

Of  wharfingers,  factors  and  bankers 319 

Of  warehousemen 319 

By  custom  among  tradesmen 319 

Particular  liens  defined 330 

Of  workmen  for  labor 320 
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Equitable  liens 320 

Arising  from  constructive  trusts 320 

For  purchase-money  of  lands 320 

States  in  which  tl)ere  is  no  lien  for  purcliase-money 321 

When  a  vendor's  equitable  lien  attaches 322 

To  what  the  lien  attaches ...    322 

When  lien  will  not  attach 322 

Waiver  of  lien  for  purchase-money 323 

Assignment  of  vendor's  lien 324 

No  lien  for  purchase-money  of  chattels 324 

On  sale  of  real  and  personal  property 325 

On  unplanted  crops 325 

In  favor  of  particular  trades,  etc 325 

Of  workmen 325 

Of  innkeeper 9,  10,  325 

Extent  of  innkeeper's  lien 10 

Of  innkeepers  on  infant's  baggage 10 

On  person  or  clothing  of  guest  . .    10 

Of  innkeeper  as  against  true  owner 10 

On  baggage  of  master  for  entertainment  of  servant 10 

Of  innkeepers,  how  enforced .• 11 

Of  farrier 32G 

Of  blacksmith  for  horse-shoeing 326 

Of  stablers  and  agistors 326 

Of  carrier   326 

Of  warehousemen 326 

Of  tailors 326 

Vendor  of  goods 326 

Attorneys  and  clerks  of  courts 326 

Of  printers  and  i^ublishers 326 

Consignees 326 

Packers 327 

Mechanics 327 

Operation  and  effect  of 327 

Transferring  goods  subject  to  327 

Assignment  of 327 

Of  United  States  for  duties 328 

Incidents  of  the  right 328 

Right  to  sell  the  chattel 828 

Riglit  to  use 328 

Attacliment  of  ])roperty  subject  to 328 

Right  of  shipping  agent  to  retain  goods 328 

Sale  of  property  Hnl)j(ct  to 328 

Execution  of  property  sul^ject  to 328 

Ac(iuired  under  an  illegal  contract 329 

Duration  of 329 

IIow  divested 829 
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Privity  of 329 

Enforcement  of  331 

Enforcement  of  common  law 331 

Enforcement  of  statutory 331 

Enforcement  of  equitable 331 

Sale  of  lands  for  purchase-money 333 

When  waived 333 

What  constitutes  a  waiver. 333 

Discharge  or  determination 333 

Party  in  possession  of  property 333 

Taking  security  for  the  debt 333 

Taking  goods  under  execution 333 

False  claims  on  goods 334 

Claiming  too  much 334 

Tender  of  amount  due 334 

Sale  of  property  subject  to 335 

Who  may  sue  for  injury  to 335 

Who  may  be  sued  for  injury  to 335 

Damages  recoverable 336 

LIGHTNING : 

Liability  of  insurers  for*  damages  by 68 

LIMITATIONS: 

As  to  actions  against  insurance  companies ....    86 

Payments  upon  debts  barred  by  statute 503 

LIVERY-STABLES: 

When  prima  facie  a  nuisance 755 

LODGINGS: 

Demise  of 206 

Interest  in  lodger. 206 

Right  of  tenant 206 

Liability  for  rent 207 

Care  of  goods  of  lodger 207 

LOTTERIES: 

A  public  nuisance 729 

LUNACY: 

Maliciously  instituting  inquisition  of 340 

LUNATICS: 

Leases  by 221 

Lease  of  lands  of 221 

MACHINERY: 

Negligent  management  of 704,   707 

MALICE : 
In  actions  for  libel 288 

Does  not  necessarily  import  ill-will 289 
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When  implied 289 

Proof  of  express  malice 289 

Allegation  in  com2:)laint  for  libel 299 

Proof  of 299 

Must  be  proved  in  actions  for  malicious  prosecutions 345 

Burden  of  proof  on  the  plaintiff 345 

Sufficiency  of  proof  a  question  for  the  jury 345 

May  be  inferred  from  want  of  probable  cause 345 

What  is  meant  by 346 

May  be  inferred  from  activity  of  prosecution 347 

Want  of  a  defense  to  action  for  malicious  prosecution 353 

Advice  of  counsel  to  rebut 354 

MALICIOUS  PROSECUTION: 

Nature  of  the  action  and  where  it  lies 337 

L^nauthorized  actions  in  name  of  another 337 

Nature  of  original  action 337 

Original  action  must  be  terminated 337 

Wrongfully  prosecuting  a  criminal  action 338 

Putting  criminal  law  in  force  without  probable  cause 338 

Knowingly  procuring  indictment  for  that  which  is  not  a  crime 338 

False  and  malicious  accusations 338 

Prosecution  in  court  having  no  jurisdiction 338 

Indictment  on  which  no  acquittal  could  be  had 339 

Maliciously  charging  a  criminal  offense 339 

True  statements  to  district  attorney 339 

Prosecutions  for  perjury 339 

Advising  third  person  to  institute 339 

Continuing  prosecution  maliciously 339 

By  mere  commencement  of  criminal  proceedings 340 

Procuring  inquisition  of  lunacy 340 

Wrongfully  prosecuting  civil  action 341 

Causing  arrest  in  civil  action 341,  342 

Suing  out  attachment  maliciously 342 

Making  affidavit  for  attachment  maliciously 342 

Petitioning  for  an  adjudication  in  bankruptcy 342 

Want  of  i)rol>al;le  cause 342 

Proof  of  want  of  probable  cause 843 

Proba]>le  cause  defined 343 

Acting  upon  appearances  in  making  an  affidavit 843 

Belief  in  the  guilt  of  the  accused 343 

Motives  not  material 344 

When  the  question  for  probable  cause  is  for  a  jury 344 

Of  malice  in  the  i)rosecution 345 

Burden  of  proof  of  malice '. 345 

Existence  of  malice  a  cpiestion  of  fact 345 

Malice  may  be  inferred 345,  347 

Evidence  of  malice 346 
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Termination  of  prosecution 347 

Will  not  lie  till  termination  of  prosecution 347 

» 
\Vhat  termination  will  sustain 347 

When  acquittal  must  be  shown 348 

Witlulrawal  of  prosecution 348 

Discharge  of  the  accused 34^ 

Failure  to  indict 348 

Abandonment  of  prosecution 348 

When  indictment  is  quashed 349 

Couvictiou  of  the  accused 349 

Discharge  ou  luiheas  corpus 349 

Who  may  sue 349 

Against  corporations ' 349 

Against  person  participating  in  prosecution 350 

Pei'sous  commeucing  prosecution 350 

Against  agents  or  attorneys 350 

Against  grand  jurors 350 

Damages  recoverable 351 

Exemplary  damages 351,  352 

Counsel  fees  as  damages 351 

Amount  of  damages  for  tlie  jury 353 

Defenses  to  the  action .' 352 

Probable  cause 352 

Belief  in  guilt  of  accused 353 

*   Want  of  malice 353 

When  motive  is  material 353 

Rebutting  presumption  of  malice 354 

Advice  of  counsel 354 

When  advice  of  counsel  is  a  defense 355 

Former  suit  not  terminated 355 

Conviction  of  plaintiff 356 

Judgment  for  plaintiff  in  civil  action 356 

Want  of  jurisdiction  as  a  defense 356 

MANDAMUS: 

When  granted 357 

Definition  and  nature 357 

Original  writ 357 

Modern  remedy  by  action. 357 

To  prevent  a  failure  of  justice 357 

What  courts  may  issue 358 

When  the  attorney-general  must  bring 358 

When  private  j)ersous  may  apply  for : 358 

To  test  the  validity  of  an  election 358 

Practice  relating  to 358 

Alternative  and  peremptory 358 

Actions  for  359 

Who  may  applv  for 360 
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When  granted 360 

What  must  appear  by  moving  papers 360 

Against  officers  of  superior  courts 360 

To  compel  clerk  to  issue  execution 361 

Against  inferior  courts  and  officers 361 

To  compel  court  to  hear  a  motion 361 

To  compel  court  to  try  a  cause 361 

To  compel  setting  aside  a  judgment 361 

To  re-instate  an  attorney 361 

To  compel  the  removal  of  a  causie  in  U.  S.  courts 361 

To  compel  referee  to  settle  exceptions 361 

To  compel  court  to  restore  cause  to  docket 36i 

To  compel  entries  of  judgment 362 

To  compel  rehearing  of  a  cause 362 

To  compel  reception  of  a  verdict 362 

To  compel  court  to  recognize  an  attorney 362 

To  compel  performance  of  ministerial  duties 363 

Against  surrogates 362 

Against  justices  of  tlie  peace 362 

To  compel  exercise  of  official  discretion 362 

Against  boards  of  public  officers ;  .  . .  363 

Against  boards  of  education 363 

Against  boards  of  police 363 

Against  commissioners  of  the  poor 363 

Against  managers  of  cemeteries 863 

Against  commissioners  of  highways , ,  . . .  303 

To  compel  issuing  town,  city  or  county  bonds 363 

Discretion  not  interfered  with 362,  663 

Against  sheriff ...  364 

To  compel  service  of  process 364 

To  compel  proper  location  of  sheriff's  office 364 

To  compel  delivery  of  dead  body  of  prisoner 364 

To  compel  execution  of  sheriff's  deed 364 

Against  clerks  of  courts 364 

Certificates  of  election 364 

Filing  official  bonds 364 

Compelling  delivery  of  a  transcript 364 

Compelling  record  of  a  judgment 364 

Compelling  clerk  to  issue  process  or  writ 365 

Against  the  president  and  his  cabinet 365 

Against  the  postmaster-general 366 

Against  govcnu)rs  and  secretaries ...  366 

To  lieads  of  executive  departments 367 

To  attorney-general  of  a  State 367 

To  State  treasurer .  368 

To  election  canvassers 368 

To  compel  counting  of  votes. 368 

To  compel  canvass  of  returns 368 
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To  judges  of  an  election 369 

To  boards  of  supervisors 369 

To  county  auditors 370 

To  county  treasurers 370 

To  county  commissioners 371 

To  municipal  corporations 371 

To  officers  of  municipal  corporations 871 

To  compel  holding  of  an  election 372 

To  private  corporations 373 

To  town  officers 375 

In  criminal  proceedings 375 

To  compel  decision  on  habeas  corpus 375 

Rejnedy,  when  refused ; 376 

When  the  right  of  the  relator  is  not  clear 376 

Cannot  control  exercise  of  discretion , 376 

When  numerous  questions  are  involved 370 

When  constitutionality  of  law  is  involved 376 

When  an  act  is  physically  impossible   376 

When  tlie  act  is  prohil>ited  by  injunction 377 

To  compel  an  unlawful  act 377 

To  enforce  a  mere  contract 377 

To  try  title  to  office   • 377 

To  prevent  an  anticii:)ated  failure  of  duty 377 

To  compel  payment  of  damages 377 

To  judges  of  superior  cc/urts 377 

To  inferior  courts  in  civil  cases 378 

Matters  within  judicial  discretion 378 

To  inferior  courts  in  criminal  cases 379 

To  boards  of  public  officers 379 

To  supervisors 380 

To  treasurers  of  counties 380 

To  State  executive  officers 380 

To  comptrollers,  auditors  and  canvassers 380 

MANDATE : 

What  a  mandate  is 385 

Defined 385 

Nature  of  the  contract  385 

Express  and  implied 385 

Duties  of  a  mandatary 385 

Liability  of  a  mandatary  for  neglect 386 

Liable  for  misfeasance,  but  not  for  nonfeasance 386 

Instances  of  liability 386 

Custody  of  the  thing  bailed 386 

Loss  of  money  gratuitously  carried 387 

Injuries  to  chattels  by  workmen 387 

Injuries  by  unskilled  workmen S88 

Duties  of  mandataries  of  animals 388 
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What  is  and  what  is  not  gross  negligence 388 

When  the  mandatary  is  absolutely  liable 388 

Rights  of  mandatary ...    389 

Re-imbursement  of  expenses 389 

Right  of  action  of  mandatary 389 

Determination  of 389 

MANURE : 

Implied  covenants  in  farm  leases  as  to 264 
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Liens  in  case  of .' 316 
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Lease  for  life  must  be  under 235 

Mode  of  affixing 227 

Necessary  to  mortgage  of  land 521 
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SEDUCTION: 
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•        Enticing  a  person  for  the  purpose  of • 407 

SERVANT     (See  Master  and  Servant) : 

Classification  of  servants  at  common  law 390 

Terra  "servant"  as  used  in  England 390 

Liability  for  negligence  of  servant 710,  711,  712 
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SEWERS: 

City  not  bound  to  construct ,640 
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Duty  to  repair 641 

Liabilities  for  improper 641 

SHERIFF: 

When  interpleader  cannot  be  sustained  by 157 

Mandamus  to 364 

Compelling  audit  of  accounts  of 370 
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Liable  for  neglect  to  serve  process 694 

Liable  for  neglect  of  deputy 694 
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L^uguarded  ditches  across 708 
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Transfer  of  164 
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Power  of  municipal  corporations  to  regulate 614 
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Power  to  grade  and  improve 615 
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SUBROGATION: 

Of  junior  in  place  of  prior  mortgagees  570 
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A  legal  right 572 
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Provisions  in  policies  as  to 100 
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Presumption  against 101 

Burden  of  proving  insanity 101,   122 

Raises  no  presumption  of  insanity 122 
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YoL.  IV.— 110 
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Liability  for  negligence 681 
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Burden  of  proof  in  actions  against 683 

SURRENDER : 

Of  insurance  policies 72 

Compelling  surrender  of  policy 119 
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When  presumed 213 

Effect  of 213 
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Redemption  of  lands  sold  for 180 
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Leases  for  life 201 

Leases  for  years ,'.....  202 

Leases  at  will 204 
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Termination  of 208 

Termination  by  surrender 212 
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When  a  nuisance 766 

THREATS : 
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TITLE: 
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Implied  warranty  of 502 
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Liability  of  servant  for  fraud 404,  405 
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TRADES: 

Covenants  in  leases  against  carrying  on 245 
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Power  of  the  State  to  tax 529 

When  deemed  a  nuisance 727 
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Power  to  lease 224 
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Distinguished  from  assignment 247 

Right  of  tenant  to  underlet 248 

Rights  of  sub-lessee 248 


INDEX.  877 

USE  AND  OCCUPATION:  page. 
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In  mortgages   556 

VACANT : 

Provisions  in  policy  as  to  vacant  building 48 

Wlien  a  dwelling-house  is  unoccupied 49 

What  is  meant  by  a  vacant  building 49 
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Compelling  change 361 
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Of  proofs  of  loss  in  insurance 79 
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Of  lien  for  purchase-money 323 
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Lien  of 319,   326 
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Action  for  maliciously  suing  out 340 
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In  insurance ; 34 
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What  are  warranties  in  a  policy 35 
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Construed  strictly 38 
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Forfeiture  of  tenancy  for 214 

Action  of 272 

Voluntary  waste  defined 272 
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What  acts  constitute  voluntary 273 

What  acts  constitute  permissive 273 
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Interference  by  municipal  corporations  with  flow  of 641 
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liiglit  to  construct  a  mill-dam 744 
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Turning  new  stream  into  mill-pond 747 

Navigable  streams 758 
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Unauthorized  bridges  across  streams 758 
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Diversion  of  water  from  navigable  streams 760 
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Pollution  of  water 761 
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Lien  of 319 
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Lien  of 320,  325 

Liability  of,  for  negligence 388 
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(See  Mandamus.) 
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